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ABADl ... 

-^Houses in tho abadi which 19 pait 

o£ the ahamilat, go with the land in the 
-absence of evidence to the contrary. If 
the land is proved to be ancestral, the 
houses are a part of the ancestral pro- 

134 I C 786=32 P L R 603i 

accounts 

-Interest—Suit to set aside deed on 

ground of fraud brought without delay 
—Parties can be restored back to posi¬ 
tion on date of transfer . eo 

136 I C 108=9 O W N 196=7 Luck 64 = 59 
1 A 147=62 M h J 451=36 C W N 461—34 
B L R 771 = 55 C L J 255=35 M L W 667 = 
1932 M W N 502=1932 AL J 297 = 1 R 1932 

P C 60=A 1 R 1932 P C 89 (P C). 
--Suit for—Plaintiff and defendant 

pro indiviso joint proprietors—Plaintiff 

also lessee of part of property from be¬ 
fore acquisition of proprietary interest 
by both—Plaintiff's tenant rights do 
not merge in proprietary rights —Suit for 
accounts —Rent under lease and not rea¬ 
sonable profits of leased property is mea¬ 
sure of contribution by leased property 

towards revenue of entire „ 

131 I C 334 = 1931 A L J 260 = 1 R 1931 P C 
110=33 BLR 495=35 C W N 502 — 8 O W 
N 492=6 Luck 197=53 CL J 507 = 58 I A 
75=61 M L J 261=1931 M W N 409 = 

air 1931 P C 63 (P C). 

-Account suit lor particular period 

—Subsequent suit for different period 

prior to that in former suit on allegation 

of existence of separate account Onus 

is on defendant to prove that ciuse of 

action in both suits is same 

A I R 1933 All 852. 

-Jama wasil baki— Interpretation 

which avoids errors must he pivferred 
144 I C 125=60 Cal 302=1 R 1933 Cal 503 

=A I R 1933 Cal 373. 

1931-33 T. u. —1 2 


ACCOUNTS 

-^Jama wasil baki — When year is 

stated in Bengali the year referred to is 
the year of occupation for which rent is 
due and when year is in double figures 
in English dates the year meant is finan¬ 
cial year for purpose of rent 
144 1 C 125=60 Cal 302=1 R 1933 Cal 503 

A I R 1933 Cal 373. 

-Balance struck but no mention of 

interest — Course of dealing between 

parties raising implied agreement to pay 

interest should be allowed 

A I R 1933 Lah 1039, 


-Question as to which of defendants 

is accounting party should be decided at 

time of passing preliminary decree 

146 1 C 297=34 P L R 676 = 
A I R 1933 Lah 891. 


-Account of rent not kept in sepa¬ 
rate book does not make it mutual, open 

and current _ , 

142 I C 754=33 P L R 323 = 14 Lali 137 = 
I R 1933 Lah 269=A I R 1933 Lah 61. 


-Balance struck — No mention of 


a CW a a ^ ^ — — 

Ji-eomenb in creditor’s book—Agreement 

in be independently proved 

11 I C 190 = 34 P L R508=l R 1933 Lah 66 

* ^ ^ n V a A ^ A 


-Settled— Account started in the 

name of A—A's eldest son joined in 
the liability by executing balances and 
subseiuontly next son proceeding to join 
his father and elder brother in striking 
balances—H^ter youngest soo also accept¬ 
ing liabilitv by signing the last two 
balances—Held: there was consideration 
for t!i 3 balances struck by them as they 

£?ot further time for payment 
^ 134 I C 1105=32 P L R 632. 

-^Mere filing of account? and exhibit¬ 
ing them does not prove various items-in 
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ACCOUNTS 
them—Other corroborative evidence is 
necessary 

38 M L W 481=1933 M W N 1095= 
65 M L J 458=A I R 1933 Mad 756. 

--Defendant making claims as to items 

in account to be taken in suit, is not re- 

Quired to pay court-fees on sums claimed 

AIR 1933 Mad 353 (1). 

•-Adjustment — Adjustment is only 

payment and repayment without forma¬ 
lity of passing cash 

134 I C 161 = 60 M L J 355=1 R 1931 Mad 

817 = 1930 M W N 1077 = 
AIR 1931 Mad 251. 

-Suit for—dissolution of partnership 

is necessary ^hen relief of rendition of 
accounts cannot be given without dis¬ 
solution—But suit for dissolution is not 
necessary if suit relates to matters inci¬ 
dental to xJartnership and seeks to compel 
partners to discharge obligations under 

agreement of partnership 

141 I C 277 = 29 N L R 34=16 N L J 10 = 1 R 

1933 Nag 52=A I R 1933 Nag 127. 

Settled— Reopening of—Principle 
governing reopening stated*^lirrors of 
suflicient number and magnitude Ac¬ 
count can be opened—Fraud or mistake I 
is not necessary—If relationship between 
parties is of fiduciary nature then, ac¬ 
count can be opened even for less account 
of error — Where however parties do not 
ascertain exact balance but agree to ac¬ 
cept gross sum as balance, account can¬ 
not be opened unless for fraud or misre¬ 
presentation ] 

AIR 1933 Oudh 557. 

-Non-production on either side ex¬ 
plained—No adverse inference against ' 
either party 

146 1 C 31 = 10 OWN 827 = G R O 81 = 

A 1 R 1033 Oudh 412. 

-Suit for —Oral adjustment reduced 

to writing but not signed—Memorandum 

can be used for proving oral adjustment 

A I R 1933 Sind 324. 

-Suit for partition byone of tonants- 

in-coiomon — Defendants demanding ac¬ 
counts froui plaintid—Such relief must 
be valued separately and court-foe must 
be paid 

A 1 R 1933 Sind 304. 
-Suit for—suit for accounts de¬ 
fendant can say tliat on accounts being 
gone into money would bo duo to him ■ 
and that such decree be passed in his 
favoui—Ho need not specify any parti¬ 
cular sum nor ])ayany court-fee—Defen¬ 
dant nominally valuing his relief in 
wrilton statement and ofl'ering to pay 


ACCOUNTS 
additional court-fee on settlement of ac¬ 
counts—He cannot be deemed to have 

relinquished his remaining claim 

AIR 1933 Sind 247. 

ACQUIESCENCE 

-Guardian’s acquiescence is not bind¬ 
ing upon minor 

141 I C 1=37 M L W 57=64 M L J 1=55 
C L J 522=10 OWN 89=37 C W N 237=1 
R 1933 P C 7=A 1 R 1933 P C 20 (P C). 

-“Acquiescence in illegal and invalid 

objection does not bind plaintiff or pre¬ 
vent him from exercising his right 

AIR 1933 Sind 258. 

ACT OF STATE 

-British Courts cannot inquire into 

legality of acts of foreign Government 
143 I C 211=35 BLR 799=57 C L J 487= 
37 C W N 825=65 M L J 37 = 1933 M W N 
705=60 I A 211 = 1933 A L J 629 = 57 Bom 

474=38 M L W 71 = 
A I R 1933 P C 150 (P C). 

-Act of State as applied to facts of 

executive directed to subjects, can give 

no immunity from jurisdiction of Court 

to inquire into its legality 

132 I C 739=34 M L W 607 = 61 M L W 975 

=I R 1931 P C 227 = 1931 M W N 683 = 1931 

A L J 466 = 35 C W N 755= 
A I R 1931 P C 248 (P C). 

-Debtor and creditor living in Indore 

State — Creditor’s property conhscated 
and debtor asked by Indore State to 
account and pay debts due to creditor 
by bis Bombay branch—Debtor debit¬ 
ing amount bo creditor and ci'editing to 
State—In the meantime creditor’s credi¬ 
tor attaching before judgment debts due 
to bis debtor from Bombay branch of 
his debtor’s debtor—Latter contending 
that nothing remained due to his creditor 
same being accounted for and credited 
bo Indore State — Seizure by Indore- 
State held complete and the debtor held 
nob liable—Civil Court held incompetent 
bo inquire into validity of acts of Indore 
State 

137 I C 483=34 BLR 17=1 R 1932 Bom 
286=56 Bom 349=A 1 R 1932 Bom 206. 

-Civil Courts have no jurisdiction 

to inquire into legality of acts of foreign 

Government with its own subjects 
137 I C 483 = 34 BLR 17=1 R 1932 Bom 
286 =56 Bom 349=A 1 R 1932 Bom 206. 

ADEN CIVIL AND CRIMINAL JUSTICE 
ACT (2 OF 1864) 

- S. (1)—Resident should submit for 

reference any questions of law and fact 

and not w'hole case 

135 I C 817=33 BLR 1056 = 1 R 1932 
Bom 129=A 1 R 1931 Bom 533. 
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ADEN CIVIL AND CRIMINAL JUSTICE 
ACT 

-s. 15—Only spirit and principles 

nnd not specific provision of any Act are 

to be applied « „ ^ 

144 1 C 705=35 BLR 271=6 R B 5= 

' A 1 R 1933 Bom 194. 

-S. 18—Aden Courts are subordinate 

to Bombay High Court for purposes of 

S. 115. Civil P. 0. ^ ^ ^ 

144 I C705=35 BLR 271=6 R B 5= 

A 1 R 1933 Bom 194, 

ADMINISTRATION 

-Beneficiary is not entitled to ac¬ 
count of income and expenditure until 
time of distribution—Till then benefi¬ 
ciary cannot assert his share Whole 

estate remains vested in executor 
146 I C 163=6 RPC 17=38 M L W 628= 

A I R 1933 P C 214 (P C) 

-Only proper person to recover assets 

of deceased is his legal representative— 

Addition of such person as party is most 

136 ? C 632=36 M L W 135=1 R 1932 P C 

136=63 M L J 369= 
A I R 1932 P C 146 (P C). 

-Suit for, is not maintainable against 

executor acting before probate 
129 I C 566=57 Cal 1358=1 R 1931 Cal 214 
=34 C W N 634=A I R 1931 Cal 45. 

-Suit for — Proper parties—Next of 

kin and intermeddler with estate are 

proper parties 

143 I C 265=1932 M W N 959=36 MLW 
703=63 M L J 810=56 Mad 273=1 R 1933 

Mad 283=A I R 1933 Mad 74. 

-Compromise between some heirs not 

consented to by all is not binding 

144 I C 306=11 Rang 158=1 R 1933 Rang 

101=A I R 1933 Rang 50. 
ADMINISTRATION SUIT 

Administration suit is maintainable 


against manager of deceased in posses 

sion of bis property till date of suit 

138 1 C 335=1 R 1932 Lah 460 = 

A I R1932Lah 328. 

-Plaintiff creditor does not represent 

to full extent other creditors in such suit 
134 10 1137=34 M LW 429 = 1 R 1932 
Mad 1=55 Mad 26=1931 M W N 916=61 M 

L J 933=A 1 R 1931 Mad 683. 

ADMIRALTY 

-Damages—Interference with public 

rights — Statutory conditions must be 
strictly fulfillei — Bridge obstructing 
navigation—Bridge company must esta. 
blish statutory authority to construct it 
—Otherwise ship-owners safl’ering da¬ 
mage by existence of bridge %vill have 
cause of action 

130 I C 682=1 R 1931 P C 90=33 MLW 

506=A I R 1931 P C 59 (P C). 

•-Inadmissible document 


ADMISSIONS 

admitting execution — Yet he can take 

his stand on Registration Act and object 

to its admissibility 

140 I C 430=33 P L R 1073 = 

A I R 1933 Lali 9. 

ADVANCEMENT 

-Presum ption of—Property purchased 

in wife’s name or deposit made in her 
name—No presumption of advancement 
arises 

132 I C 573=1931 A L J 417=1 R 1931 All 
541=53 All 633=A I R 1931 All 596. 

-There is no presumption of advance¬ 
ment inindia 

130 1 C 201=1931 A L J 170=53 Cal 428= 

I R 1931 All 249=A I R 1931 All 307. 

■-In India there is no presumption of 

advancement in favour of wife or child 

133 1 C 241=1 R 1931 Bom 353 = 33 Bom 

L R 250=AI R 1931 Bom 269. 

-Purchase by father in name of 

child—No presumption of advancement 
133 I C 628=12 Lah 546 = 32 P L R 840= 
1 R 1931 Lah 804=A I R 1931 Lah 419 

-Money deposited by Anglo-Indian 

in Central Provinces in joint names of 

himself and his wife — Presumption of 

advancement arises and not of resulting 

trust 

A 1 R 1933 Nag 337. 
ADVERSE POSSESSION 

-ACQUISITION OF TITLE—Mines 

—PO’Ses-iou of p),rb of seam—No pre- 
umptionof possession of whole—In con¬ 
sidering character and effect of acts cf 
possession of mine, nature of subject and 
possessionol Nviiich it is susceptible must 
be borne in mind 

130 1 C 315=15 R D 194=33 BLR 425 = 
I R 1931 P C 59=1931 M W N 121=33 
MLW 162=60 M L J 183=35 C W N 265 
= 58 I A 29=53 C L J 487=1931 A L J 537 

= 10 Pat 407 = 12 P L T 251 = 
A I R 1931 P C 186 (P C). 

Acquisition of title—Title acquired 


by adverse possession does nob affect 

condition under which land is held 

135 I C 429=33 Bom L R 1211=1 R 1932 

Bom 77=A 1 R 1931 Bom 511. 

——Acquisition of title — Erection of 

khurli does not give rise to claim by 

adverse possession 

134 I C 294=1 R 1931 Lah 918=32 P L R 

467=A I R 1931 Lah 489. 

-Acquisition of title—Requisites for 

acquiring title by adverse possession 

exemplified 

136 I C 700 = 13 L R A Rev 39 = 1 R 1932 
Oudh 188 = 16 R D 58=9 OWN 17 = 

A I R 1932 Oudh 140. 

--Acquisition of title—Title acquired 

by widow through adverse possession 
Plaintiff I enures to estate of her husband — But 
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ADVERSE POSSESSION 
determination of question of adverse 
possession depends upon circumstances 
of each case 

129 I C 328 = 1 R 1931 Oudh 104=7 OWN 
1082=6 Luck 365=A 1 R 1931 Oudh 25. 

-ANIMUS POSSIDENDI—Mere pos¬ 
session for any length of time does not 
create title—Possession must not only 

be open and exclusive but also adverse 
137 I C 678 = 8 OWN 1153=7 Luck 250= 
1 R 1932 Oudh 259=A 1 R 1932 Oudh 46. 


ADVERSE POSSESSION 

sion as against vendee unless title of 

vendee is repudiated 

34 P L R 880=A I R 1933 Lah 763 (1). 

-Cosharers — Possession of bigger 

share by cosharer and unsuccessful suit 

by him asserting that others are no co- 

sharers at all do not constitute adverse 

possession as regards bigger share in his 

possession 

339 I C 676=33 P L R 261=PR 1932 Lah 

604=A I R 1932 Lah 421. 


-COHEIR—Clear ouster must be 

proved to establish adverse possession 

131 I C 105 = 1 R 1931 Lah 377= ^ 

A 1 R 1931 Lah 439. 

■-CO-OWNERS—Oustei—(Per Sulai- ; 

majt a7id NiamatuUaht JJ.) It must 

be with knowledge of persons interested 

—Mere possession by mortgagee from co- 1 

owners does not amount to ouster — It 

must also be with knowledge of persons 

interested — Mortgagee from co-owner will 

acquire only mortgagee’s title and he ; 

cannot tack such possession with his 

subsequent possession as purcbader {Mu- 

kerji, J., contra) I 

140 I C 653 = 54 AM 628 = 1 R 1933 All 18= I 
1932 A L J 425=A I R 1932 All 393 

• 

-Co-owner—Possession by one co¬ 
owner is possession of all and there is , 

no adverse possession without ouster 

A I R 1933 Lah 784 (2). 

-Co-owners—Open assertion of hos¬ 
tile title by one to knowledge of other 
is necessary—Mere exclusive use by one 
is not sullicient 

132 1 C 177=12 Lah 101=32 P L R 316= ! 
I R 1931 Lah 529=A I R 1931 Lah 339. 

-Co-owners — Encroachment on 

neighbour’s land by adjoining owners— 
One or other co-owner remaining in ad¬ 
verse possession for twelve years— Pos¬ 
session by such owner is not one of suc¬ 
cessive trespassers and does extinguish 

title by adverse possession 

131 I C 341 = 32 P L R 246= 

A I R 1931 Lah 232. 
-COSH AKER —l^laintifl secretly ad¬ 
opted by defendant s brother’s widow 
without defendant’s knowledge — Defen 
dant in exclusive possession of property ' 
— llis pos-essioQ is adverse to that of 
plain till 

133 I C 899 = 1 R 1931 All 755= 

A I R 1932 All 61. < 

-- Cosharer—Sale of portion of share 

by cosharei—Vendor and vendee conti¬ 
nuing ascosharers—Vendor or his ropro- 
seiitativos cannot claim adverse posses- i 


-Cosharer — Mere nonparticipation 

in profits by one and exclusive posses¬ 
sion by others do not establish adverse 
possession 

135 I C 686 = 32 P L R 824=1 R 1932 Lah 

158=A 1 R 1932 Lah 143. 

-Cosharers—Property purchased from 

co-tenant openly and with knowledge 
of other co-tenants — Purchaser’s pos¬ 
session is adverse 

129 I C 454=33 M L W 186=1 R 1931 Mad 
262 = 1930 M W N 246=A 1 R 1931 Mad 22. 

-Cosharers—Knowledge of exclusion 

is not necessary 

140 I C 831=28 N L R 282=1 R 1933 Nag 

14=A I R 1933 Nag 27. 

-Cosharers—Mere exclusive posses¬ 
sion does not amount to adverse posses¬ 
sion—There must be ouster or assertion 

of right to sole enjovroent 

A 1 R 1933 Oudh 560. 

-Cosharer—Possession by one is not 

adverse to another 

10 O W N 844=A I R 1933 Oudh 439. 

—Cosbaiers—Cumulative effect of series 
of events was held reasonable to lead to 
the conclusion that there had been an 
ouster of the plaintiff cosharer for more 
than 12 years 

132 I C 529=8 O W N 710. 
-CO-TENANTS—One tenant in com¬ 
mon can claim adverse possession only 
when there is ouster of the other co- 
tenant and subsequent possession for 
12 years 

1933 A L J 33=55 AM 173 = 14 L R A Rev 
734=17 R D 933=A I R 1933 All 173 

-DISPOSSESSION—Trespasser’s de¬ 
clining to vacate land in spite of de- 
mandn of owner amounts to open dis¬ 
possession 

144 1 C 177 = 60 Cal 404 = 1 R 1933 Cal 520 

=A I R 1933 Cal 414. 

-EFFECT OF—Possession of former 

husband’s property continuing for more 
than 12 years—No assertion of absolute 
ownership—Only widow’s estate is ob¬ 
tained by adverse possession—On the 
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ADVERSE POSSESSION 
death property devolves on her hus¬ 
band’s reversioner 

141 I C 831=7 ‘Luck 320 = 14 OWN 21= 

I R 1933 Oudh 88=A I R 1933 Oudh 92. 

-EJECTMENT — Defendant deny¬ 
ing title—Conditional decree for posses¬ 
sion passed—Failure to execute decree 

makes possession of defendant adverse 
133 I C 555=32 P L R 786=13 Lah 311= 

1 R 1931 Lah 795=A 1 R 1932 Lah 46. 

-Ejectment—Holding brought to sale 

and purchased—Only formal delivery of 

possession obtained — Judgment-debtor 

continued to be in possession for over k5 

years—Surrender of holding by pur. 

chaser to landlord—Suit for ejectment 

of judgment-debtor is barred 

145 I C 613=6 RP 194 = 
A I R 1933 Pat 269 

-ELEMENTS OP—Over twelve years' 

uninterrupted possession of house in 
abadi, without payment of rent to land- 
lord of house site, gives possessor ab¬ 
solute ownership of site 

130 I C 296=1 R 1931 All 264 = 

A 1 R 1931 All 323. 

-Party claiming adverse possession 

occupying position of Mahant—Ex parte 
mutation of suit property obtained in 
party’s name—This is not overt act as 
might come to knowledge of persons in¬ 
terested in suit property 
140 1 C 604=13 Lah 677=33 P L R 1035 = 

1 R 1933 Lah 15=A I R 1933 Lah 25. 

--ESSENTIALS OP—Actual physical 

possession should be considered in case 

of adverse possession—For right under 

adverse possession claim must be coo- 

tinuous during whole period i 

130 I C 697=1930 A L J 1420=1 R 1931 All 

313=52 All 976=A i R 1931 All 18. ; 

» 

-Person must claim possession as of \ 

right—It must be open and notorious 

142 1 C 582=A 1 R 1933 Cal 544. 

-Tenants-in-common—To constitute 

adverse possession open ouster to the 
knowledge of other co-parcener must be 
proved 

A I R 1933 Nag 340. 

-Trees—Mere taking of fruit does not 

amount to adverse possession 

16 N L J 163=A I R l933 Nag 265. 

Village mutated in the name of two 
brothers — One brother subsequently 
given in adoption—Other in possession 
of whole village—No profits received 
by adopted brother—Latter by mere 
continuance of his name in mutation 


ADVERSE P OBSESSION 
register is not in adverse possession of 
eight annas share 

142 I C 493=29 N L R 187=1 R 1933 Nag 

120=A 1 R 1933 Nag 202. 

-Possession as owner with intention 

to oust must be established for adverse 

possession 

10 O W N 1011=A I R 1933 Oudh 462. 

-Mere user cannot be taken as 

definite assertion of proprietary rights 
and does not constitute adverse posses¬ 
sion 

130 I C 546=1 R 1931 Sind 34=25 SLR 

257=A I R 1931 Sind 1. 

-EVIDENCE— Plea of tenancy-in¬ 
common— Exclusion from profits for 
more than 12 years—Title denied in pre¬ 
vious litigation—Considering conduct of 

parties, adverse possession held proved 

130 I C 673=33 BLR 442=60 M L J 386= 
53 C L J 313=1 R 1931 P C 81 = 14 N L J 56 
=33 M L W 439=35 C W N 438=27 N L R 

131=58 1 A 106=A I R 1931 P C 48 (PC). 

-It is not necessary for plaintiff, be¬ 
fore he could raise in his favour presump¬ 
tion that possession follows title, to 
show that the land was incapable of 
eojoyment—It is sufficient if he succeeds 
in showing, even by evidence on defence 
side, that no act of enjoyment was exer- 

0130 ^ 

134 1 C 319=53 C L J 411=1 R 1931 Cal 815 

=A I R 1931 Cal 501. 

-Evidence—Facts held not sufiicient 

to establish title bv adverse possession 

131 I C 400=12 L R A Rev 82 = 15 R D 89= 
SOWN 140=A I R 1931 Oudh 144 (1). 

-EXTENT OF RIGHT — Adverse 

possession is strictly limited to wbat has 

actually been possessed bvtrespxsser 

132 I C 610 = 34 M L W 1=58 I A 228= 
I R 1931 P C 194=1931 M W N 865= 
33 B L R 1273= 54 C L J 137=61 MLJ 632= 
35 C W N 870=1931 A L J 566=59 Cal 80= 

A 1 R 1931 P C 162 (PC). 

-Title of watandar is capable of being 

extinguished bv adverse possession 
129 I C 145 = 32 BLR 1398 = 1 R 1931 Bom 
129=55 Bom 21=A I R 1931 Bom 24 

-INTERRUPTION OF—Decision of 

survey officer breaks adverse possession 
141 I C 307=36 M L W 847=64 MLJ 361 = 
I R 1933 Mad 106=A I R 1933 Mad 279 (2). 

-Break in — Decision of survey officer 

does not dispossess any party 

138 I C 362 = 1 R 1932 Mad 565 = 62 MLJ 

399=35 MLW 388=1932 M W N 158 = 

A 1 R 1932 Mad 310 (2). 

-What does not constitute break in 

adverse possession illustrated—Posses¬ 
sion of one brother adverse to other—On 
death of latter, his sons living with 
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former and after him with his sons— 

There is no break 

144 I C 312=1 R 1933 Nag 228= 

A I R 1933 Nag 270. 

-Held execution of decree in prior 

suit in respect of same land operates as 
breach in continuity of adverse posses¬ 
sion 

A I R 1933 Rang 407. 

-LANDLORD AND TENANT—Per¬ 
son in possession of land under tenancy 
for fixed term cannot acquire permanent 
tenancy during term of tenancy by ad- 
verse possession and by mere assertion 

of it in judicial proceedings 

136 I C 801 = 33 BLR 1303=1 R 1932 Bom 

209=A I R 1932 Bom 3. 

-Landlord and tenant—Merc partici- | 

aption of rent is not sufficient for ouster i 

143 I C 179=56 C L J 369= i 
A 1 R 1933 Cal 222. | 

-Landlord and tenant — Non-pay 

ment of rent by itself does nob constitute 
adverse possession 

137 1 C 860 = 1 R 1932 Cal 375=59 Cal 454 

=A I R 1932 Cal 427. 
-Landlord and tenant — Mere non¬ 
payment of rent is nob sullicienb for ad¬ 
verse possession 

A I R 1933 Lah 776. 

-Landlord and tenant — Tenant in 

one village in possession of land in an¬ 
other village as his own tenancy—Know- i 
ledge of landlord of such other village— i 

Tenant holds land adversely i 

144 1 C 696=29 N L R 48=6 R N 19= 

A 1 R 1933 Nag 112. 

-Landlord and tenant — Evidence— 

Physical dispossession by tenants or as- 
sorting hostile title is necessary to estab¬ 
lish title by adverse possession 

136 I C 700 = 13 L R A Rev 39=1 R 1932 
Oudh 188 = 16 R D 58 = 9 OWN 17 = 

A I R 1932 Oudh 140. 
-Landlord and tenant—Long posses¬ 
sion or non-payment of rent does not 

establish title by adverse p'^ssession 
132 1 C 770 = 1 R 1931 Oudh 322=8 OWN 
849 = 12 L R A Rev 183 = 15 R D 422= ' 

A I R 1931 Oudh 401. ! 
-Landlord and tenant — Mere non- i 

payment of rent does not create title ' 
145 1 C 527 = 6 R P 187=A I R 1933 Pat 175. 

-LESSOR AND LESSEE — Suit for 

recovery of po.ssession—Defendantalleged 
to be lessee—‘Allegation as regards lease 
found bo bo wrong, plaintiff is entitled 
to succeed on his title unless the defen¬ 
dant proves that the title had bean lost 
on account of adverse possession 

134 1 C 461 (All). 
Lessor and lessee — Lessee from 


Mahant of Mutt—He cannot claim ad¬ 
verse possession for himself during life¬ 
time of Mahant 

140 I C 604 = 13 Lah 677 = 33 P L R 1035= 
I R 1933 Lah 15=A 1 R 1933 Lah 25. 

-LICENSE — Fishing done under 

leave and license—No question of limi¬ 
tation or adverse possession arises 

145 I C 602=37 C W N 18 = 
AIR 1933 Cal 539. 

-LIMITATION — Limitation Act 

(1908), Arts. 144 and 142—Suit for pos¬ 
session on basis of title proved by plain¬ 
tiff—Plea of adverse possession by de¬ 
fendant—Art. 144 and not Art. 142 ap¬ 
plies and onus is on defendant to prove 
his adverse possession 

143 I C 497 = 55 All 209 = 1933 A L J 105= 

A I R 1933 All 775. 

Limitation—Sale of watan land— 
Time runs from death of alienor — Suc¬ 
ceeding watandar failing to recover pos¬ 
session within 12 years—Suit for posses¬ 
sion by succeeding watandar is barred 
129 1 C 145 = 32 BLR 1398 = 55 Bom 21 = 
1 R 1931 Bom 129=A|I R 1931 Bom 24 

Limitation—Widow remarrying and 
holding property as absolute owner—Ad¬ 
verse possession dates from remarriage 
or from date when she openly asserts 
her adverse title 

141 I C 399=34 P L R 225 = 1 R 1933 Lah 

114=A I R 1933 Lah 218. 

Limitation — Suit for possession 
brought on title — Plaintiff need nob 
prove possession at period within 12 
years of suit 

141 I C 234=34 P L R 163 = 1 R 1933 Lah 79 

=A I R 1933 Lah 105. 

-MORTGAGOR AND MORTGAGEE 

— Mortgagee in possession cannot claim 
138 I C366 = 16 R D 463 = 13 L R A Rev 337 
=1 R 1932 All 391 = 1932 A L J 474 = 

A I R.1932 All 437. 

-Mortgagor and mortgagee — Posses¬ 
sion for however long period does nob 
give mortgagee title other than title ac¬ 
quired hv his mortgage 

136 I C 69=1 R 1932 All 117 = 1931 AL J 

914=A I R 1932 All 53. 

-Mortgagor and mortgagee — Posses¬ 
sion by person having no right — Mort¬ 
gage of property after more than 12 
years' possession is valid and enforce¬ 
able 

143 I C 831 = 10 O W N 42 = 17 R D 104 = 
14 L R A Rev 137=1 R 1933 Oudh 203 = 

A I R 1933 Oudh 427, 
-Mortgagor and mortgagee—Payment 
by mortgagor—Mortgage-deed returned 
with endorsement of payment—Inten¬ 
tion is bo put end to mortgage — Mort- 
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ADVERSE POSSESSION 
gagee in possession thereafter for 12 
years—Possession is adverse to mort- 
=gagor 

140 I C 189=9 OWN 866= 
A 1 R 1933 Oudh 13. 

-Mortgagor and mortgagee — Mort¬ 
gagee’s suit for recovering mortgage- 
money decreed—Mortgagor not paying 
deci'etal amount—Subsequent to decree 
mortgagee entering into possession — 

Mortgagee’s possession is adverse 

127 I C 252=1 R 1930 Oudh 476=7 OWN 

538=A I R 1931 Oudh 69 (2). 

-Mortgagor and mortgagee—Simple 

mortgage—Possession adverse to mort¬ 
gagor is not adverse to mortgagee 
130 I C 257=10 Pat 234=1 R 1931 Pat 161= 

11 P L T 898=A I R 1931 Pat 64. 

-NATURE OF—Proprietary holding 

lost by adverse possession — Shamilat 

land appurtenant is also lost 

134 1 C 1106=1 R 1932 Lah 2=32 P L R 

.634=A I R 1931 Lah 648 (2). 

-Nature of— A in possession of B's 

property and not denying latter’s owner- 1 
ship but claiming lien over it and wil¬ 
ling to give up possession on payment of 
oharge over property claimed by him— 

A's possession is not adverse to that of B 

134 1 C 493=1 R 1931 Lah 941 = 

A I R 1931 Lah 313. 

OUSTER—Person looking after pro¬ 
perty of minor letting out portion in his 
own name—There is no ouster or asser¬ 
tion of title 

AIR 1933 Nag 387. 
PLEA OP—Suit based on title ex¬ 
tending over 30 years—Plea need not be 
specifically raised 

133 I C 26=1 R 1931 All 570 = 

A 1 R 1931 All 670. 

-Plea of, cannot be taken for first 

time in second appeal especially when 

facts on record are insufficient 
141 1 C 103=34 BLR 1469=1 R 1933 Bom 

59=A I R 1933 Bom 26. 

-Plea of— A shown in revenue papers 

consistently as owner to full knowledge 
of B — B remaining in possession but not 
making efforts to have entry changed in 
his name —B cannot set up adverse pos¬ 
session 

A 1 R 1933 Lah 786. 
-Plea of—Party claiming title by ad¬ 
verse possession should make clear alle¬ 
gations in plaint—Without this declara¬ 
tion of such title cannot be given 
140 I C 604=13 Lah 677=33 P L R 1035= 

1 R 1933 Lah 15=A 1 R 1933 Lah 25. 

-POSSESSION— Auction-purchaser 

getting merely symbolical possession— 


ADVERSE POSSESSION 

Judgment-debtor continuing to be in 

possession — Possession of judgment- 

debtor is adverse 

130 I C 706=1931 A L J 12. 

-Possession — Mere non-payment of 

rent will not create rent free title—But 

long possession may support inference of 

legal origin or lost grant 

A I R 1933 Pat 656. 

-PRESUMPTION—Possession refer¬ 
able to lawful source—Adverse possession 
should not be inferred 

138 1 C 363=54 All 472 = 1 R 1932 All 393 
= 1932 A L J 267=A I R 1932 All 361* 

-Presumption—Inference of adverse 

possession may be drawn from long pos¬ 
session and want of agreement or want 

of proof of license 

130 I C 296=1 R 1931 All 264 = 

A I R 1931 All 323. 

-Presumption—Parti land—Adverse 

possession of one portion does nob load 

bo presumption in respect of other 
135 I C 689=12 L R A Rev 409=15 R D 745 
=8 O W N 1275=1 R 1932 Oudh 49= 

A I R 1932 Oudh 135. 

-Possession can be presumed to be 

, adverse when it is of open, visible and 

notorious character 

135 I C 689=12 L R A Rev 409=15 R D 
745=8 OWN 1275=1 R 1932 Oudh 49= 

A I R 1932 Oudh 135. 

-Presumption—Widow entering into 

possession of property of husband who 
dies as member of joint Hindu family— 
Her possession is pvima facie adverse 
unless shown to be result of arrange¬ 
ment with reversioners 
129 I C 328=1 R 1931 Oudh 104=70 W N 
1082=6 Luck 365=A I R 1931 Oudh 25. 

-Presumption—Long possession with- 

: out payment of rent—Presumption of 

i lost rent-free grant may be raised 

AIR 1933 Pat 685. 

■ -Presumption—Particulars of grant 

! not available—Presumption as to lost 
I grant arises from long possession—Defi- 
I nibe case as grant set up not estab- 

■ Habed—Presumption does not arise 

145 I C 527=6 R P 187=A 1 R 1933 Pat 175. 

-PROOF OF—Mere non-payment of 

rent is not sufficient 

140 I C 474 = 33 P L R 771=13 Lah 432 = 
I R 1932 Lah 715=A I R 1932 Lah 586. 

-Proof of—Payment of water and 

! house tax is not conclusive proof 
137 I C 678=8 OWN 1153=7 Luck 250 = 
I R 1932 Oudh 259=A 1 R 1932 Oudh 46. 

I AGRA PRE-EMPTION ACT (11 of 1922) 

-S. 3—Proviso to S. 3 applies to areas 

to which the Act applies, bub in whicli 
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AGRA PRE EMPTION ACT 

there is no right of pre-emption under 

S. 5 

132 1 C 193=1931 A L J 269=53 All 524 = 

A 1 R 1031 All 317. 

- S. 3(1) —The Agra Pre-emption Act 

is not applicable to the city af Morada- 

bad 

132 1 C 193=1931 A L J 269=53 All 524= 

A 1 R 1931 All 317. 

—^S. 4 (1) —Cosharer need not be of i 

any particular standing 

139 1 C 862 = 54 All 971 = 1 R 1932 All 597= 

16 R D 531 = 1932 A L J 719= 
A 1 R 1932 All 509 (FB). 

- S. 4 (3) —Person purchasing share 

in village can claim pre-emption against 

stranger although 12 months from date 

of purchase have not expired: 35 All 296 

=18 I C 959, impliedly Overruled 

139 I C 862 = 54 All 971 = 1 R 1932 A11597= 

16 R D 531 = 1932 A L J 719= 
A I R 1932 All 509 (FB). 

- S. 4 (10) —Transfer in lieu of dower 

debt is sale 

133 I C 901 = 1931 A L J 951=1 R 1931 All 

757 = 54 All 22=A 1 R 1932 All 596, 

-S. 4 (10) —Words “As proprietor" 

mean by virtue of proprietary right and 

not as mortgagee in possession 
131 I C 594 = 53 AH 607 = 1 R 1931 All 402 
= 1931 A L J 1060=A I R 1931 All 548. 

- S. 4 (10) —Sale—Transfer in consi¬ 
deration of part of an existing dower 
debt is a sale 

133 I C 901 = 1931 A L J 951 

-S. 5—PlaintilT basing his suit on 

S. 5 —Producing extracts from wajibul- 
arz in support—Entry recognizing right 
according to custom of country or Maho- 
raodan law—Suit held to be proper 
under S. 5 

135 I C 834 = 1932 A L J 561 = 

1 R 1932 AH 98=A I R 1932 All 271. 

-Ss. 9, 11 and 20 —h selling his sir 

rights to J\I and vendee AI subsequently 
selling property back to L —Suit by co- 
sharor for pre-emption within one year 
of first sale against and M is main¬ 
tainable 

138 I C 272=16 R D 448=1 R 1932 All 388 

= 54 All 546 = 1932 A L J 397 = 

A 1 R 1932 All 372. 

- S. 11 —Property held by third party 

sold for consideration of Rs. 5,000 — 
Vendee subsequently suing third party 
and recovering possession—Suit for pre¬ 
emption is competent—Vendee is only 
entitled to actual costs incurred by them 
in recovering possession 

139 I C 693=54 AH 905=1 R 1932 All 573 
= 1932 A L J 851=A I R 1932 All 685. 


AGRA PRE-EMPTION ACT 

- S. 11—Transfer of property under &■ 

compromise decree is not pre-emptible 
131 1 C 243=1 R 1931 All 354=1930 ALT 
1564=53 All 100=A 1 R 1931 All 741« 

- S. 12 (2)—Proprietor in one village 

cannot pre-empt shares in other villages 

though both villages are in same mabal 
137 1 C 149=53 All 1004=1 R 1932 All 283^ 
= 1932 A L J 30=A 1 R 1932 All 226. 

1 - ‘S. 15 — Co-pre-emptor’s acquies¬ 

cence in sale before pre-emption suit 
estops him but not other pre.emptor— 
Estoppel bars suit, but does not extin- 

I guish right of pre-emption 
I 131 I C 681=1 R 1931 All 425=1931 A L J 
I 204=A 1 R 1931 AH 216. 

! -S. 15 — “Persons having right to 

; pre-empt" applies to proprietors referred 

’ to in Ss. 11 and 12 and does not in- 

I elude person who would not enforce 

bis right by estoppel 

131 I C 681=1931 ALJ 204 = 
I R 1931 All 425=A I R 1931 All 216. 

-S. 16 —Contract of sale in favour 

of stranger—Pre-emptor purchasing pro¬ 
perty with knowledge of previous con¬ 
tract—Suit for specific performance by 
, stranger—Claim referred to arbitration 
—Claim for pre-emption set up by pre- 
emptor relegated to separate suit—De¬ 
cree in terms of award and Court get¬ 
ting sale deed executed on behalf of pre- 
emptor in favour of stranger—Suit for 
pre-emption by pre-emptor held nob 
barred by res judicata nor prevented by 

‘ any principle of constructive estoppel 
1 139 I C 714=1 R 1932 All 583 = 

AIR 1932 All 694. 

- S. 16 —S. 16 does not contemplate 

exercise of right in areas to which the 
Act is not applicable 

132 I C 193=1931 ALJ 269=53 All 524 = 

AIR 1931 All 317. 

- S. 17 —Court should ascertain mar- 

: ket price only when it is unable to come 
, to definite conclusion as to sale consi¬ 
deration on evidence 

138 I C 163 = 1932 ALJ 321 = 

! I R 1932 All 375=A I R 1932 All 561. 

4 _ 

!- S. 17 — (Per NiamatullaU, J.) 

Sale deed reciting consideration to be 
Rs. 50 paid in cash and Rupees 
1,150 given credit under previous mort¬ 
gage—Onus is on plaintiff to show that 
Rs. 1,200 is not actual sale consideration 
—Existence of Rs. 1,150 due on mort¬ 
gage not disputed—But plaintiff’s evi¬ 
dence showing market value to be only 
Rs. 400 and that personal remedy was 
long since barred—Plaintiff’aprima facie 
j evidence held sufifioient to throw burden 
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of proof on defendant vendee (Per 

marly J.y contra) 

138 I C 163=1932 A L J 321= 

I R 1932 All 375=A I R 1932 All 561. 

- S. 17"—Court is not bound to hold 

that price mentioneu in sale deed is real 
price 

138 I C 163 = 1932 A L J 321 = 

I R 1932 All 375=A I R 1932 All 561. 

- S. 17—Mortgage charge, on pro¬ 
perty sold, included in price cannot be 
considered to be fluctuating value ac¬ 
cording to market rate of property 
simply because personal remedy is 
barred 

138 I C 163=1932 A L J 321= 

I R 1932 All 375=A I R 1932 All 561. 

- S, 19 —Loss of right—Vendee’s ac¬ 
quisition of share in village by gift 
pending pre emption suit—Claim for 

pre-emption is defeated 

136 1 C 402=55 C L Ji276=54 All 189=9 
OWN 127=35 M L W 343 = 1932 A L J i 
190=62 M LJ 544=59 lA 138=; 
I R 1932 P C 98=A I R 1932 P C 57 (P C). , 

-S. 19 —Person purchasing share in ! 

village can claim pre-emption against 

stranger although 12 monMns from date 

of purchase have not expired: 35 All 

296=18 I C 959, impliedly Overruled 

139 I C 862=1932 A L J 719=16 R D 531 = 

I R 1932 All 597 = 54 All 971 = 
A I R 1932 All 509 (F B). 

- S. 19 — “Subsisting right”— De¬ 
feasible right is subsisting right till it 
is not defeated—Such subsisting right 

must however be preferential right 
139 I C 862=1932 A L J 719=16 R D 531= 

TR 1932 All 597 = 54 All 971 = 
A I R 1932 All 509 (F B). 

- S. 19 —Vendee acquiring status of 

cosharer equal to that of pre-emptor 
during pendency of suit can defeat lat¬ 
ter's claim 

A I R 1933 All 788. 

- S. 19 (as amended by Act 9 of 1929) 

—Act though not retrospective applies 
to cases which are not decided when Act 
comes into force 

145 1 C 396 = 1933 A L J 82 = 6 R A 60 = 

A 1 R 1933 All 217. 
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by manager is defeasible only in special 

circumstances . * 

130 1 C 448 = 1931 A L J 54= 

A 1 R 1931 All 211(2). 

- s. 21—Pre-emptor having superior 

right joining in suit one haying inferior 
right loses his superior right Subse¬ 
quent withdrawal of person having in¬ 
ferior right does not restore the former* 

to his superior right 

^ AIR 1933 All 788. 

-S. 21 — Co-pro-emptor*s acquies¬ 
cence in sale before pre-emption suit es¬ 
tops him but not other pre-emptor 
Estoppel bars suit, but does not extin¬ 
guish right of pre-emption 

131 I C 681=1931 A L J 204= 

I R 1931 AH 425=A I R 1931 AH 216. 

-S. 21—“Persons having right to 

I pre-empt applies to proprietors referred 
, to in Ss. 11 and 12 and does not include 
' person who would not enforce his right 
i by estoppel , , 

, 131 ! C 681 = 1931 A L J 204= 

I R 1931 AH 425=A 1 R 1931 AH 216. 

I-S. 22—Right of pre-emption can 

j be claimed against both where property 

j is jointly purchased and right exists not 

only against one 

140 1 C 289=1932 A L J 757= 

I R>1932 AH 647=A 1 R 1932 AH 586. 

j AGRA TENANCY ACT (2 of 1901) 

;-S. 10 — Zamindar usufructuarily 

mortgaging bis zamindari including sir 
1 does not lose his proprietary rights 
within S. 7, Rent Act, although under 
S. 10, Tenancy Act, he becomes ex- 
proprietarv tenant 

131 I C 45=1931 A L J 162=1 R 1931 All 
349=12 L R A Rev 148=15 R D 341= 

A 1 R 1931 All 238. 

-S. 10— Sir land mortgaged usufruc¬ 
tuarily before Act—Subsequent sale of 
zamindari together with sir after tha 
Act—Right of exproprietary tenant to 
recover possession of sir plots does not 
arise till his vendee has redeemed mort- 


-S. 19 — Pre-emptor becoming co¬ 
sharer under sale deed 12 months prior 
to sale deed in suit—It is not necessary 
that his title should be indefeasible till 

passing of decree 

139 1 C 527=1932 A L J 109= 
I R 1932 All 579=A 1 R 1932 AH 249, 

-S. 20—Purchase subsequent to suit 

does not improve position 

145 1 C 396=1933 A L J 82=6 R A 60 = 

A I R 1933 AH 217. 

--S. 20—Deed of exchange executed 


' gaRQ 

131 I C 45 = 1931 A L J 162=1 R 1931 AH 
349 = 12 L R A Rev 148=15 R D 341 = 

A 1 R 1931 All 238. 

-S. 20 (3)—In 1887 occupancy te¬ 
nant relinquishing holding and obtain- 
! ing patta from zamindar in perpetuity 
; at uniform rate—Patta providing that 
‘ tenant w'as to remain in enjoyment from 
I generation to generation—Tenure sought 
to be created described as bataur sbara- 
moian—Landlord held to have created 
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traosferable tenancy, S. 20 (3) not being 

applicable to this case 

133 I C 532=1931 A L J 432=15 R D 451 = 
I R 1931 All 692=A I R 1931 All 534. 

- S. 23 (1)—Ex proprietary holdings do 

not vest in Oflicial Receiver—He cannot 
take possession of these holdings nor 
can he assign rents in advance which in 
future become payable by subtenants to 
exproprietarv tenants 

133 I C 479=1 R 1931 All 687=1931 A L J 
680 = 15 R D 531 = 12 L R A Rev 200 = 

A I R 1932 All 41. 

- S. 25 —Ijease for one year—Agree¬ 
ment to continue lease at close of one 

vear — No deed is necessary 
143 1C 510 = 1932 ALJ 1097=14 L R A 
Rev 23=17 R D 127=A I R 1933 All 120 

-S. 25 —Oral lease for five years— 

Landlord can sue to set it aside within 
one year—After that landlord cannot 
dispossess the sublessee—Sublessee how¬ 
ever does not aciiuire title of his own— 
If in possession he can resist even land¬ 
lord, but if out of possession he cannot 
come in Court as be has no title of his 
own 


AGRA TENANCY ACT 
-S. 77—Tenant does not automati¬ 
cally become a trespasser on the day 

when the period of his lease expires 

129 I C 553=12 L R A Rev 35=1 R 1931 All 

185=15 R D 162=A I R 1931 All 198. 

-S. 79— Applicability — Disposses¬ 
sion after new Tenancy Act—Case is no 

longer governed by old Tenancy Act 
143 I C 239=1932 ALJ 864 = 16 R D 561= 
13 L R A Rev 361=A 1 R 1933 All 44. 

-S. 79 — Plaintiff not ejected by 

land.holder—S. 79 does not apply 

133 I C 473=1 R 1931 All 681 = 16 R D 106= 
1931 ALJ 603=A ! R 1932 All 37 

-S. 95—Decree of Assistant Collec¬ 
tor under S. 95 is appealable where de¬ 
fendants claim land as their khudkasht 
135 I C 555=16 R D 120=1 R 1932 All 91= 
13 L R A Rev 24=1931 ALJ 1098= 

A 1 R 1932 Ail 134. 

-S. 95—Landlord asserting that ten¬ 
ancy came to end on death of tenant and 
lapsed to him as there was no successor 
—He cannot ask for declaration under 
S. 95 

130 1 C 292=1930 ALJ 1251=1 R 1931 All 

260 = 14 R D 656=A 1 R 1931 All 33. 


143 I C 510=1932 ALJ 1097=14 L R A 
Rev 23 = 17 R D 127=A 1 R 1933 All 120. 

-S. 31 (2)—Suit for ejectment of ■ 

transferee as trespasser is cognizable by I 

oivil Court ! 

139 1 C 346=13 L R A Rev 266 = 16 R D 
429 = 1932 ALJ 567 = 1 R 1932 All 558 = 

A 1 R 1932 All 473. 

-S. 34—Revenue Court has jurisdic- ; 

tion over suit for ejectment of persons J 
occupying land without landlord’s con- 1 
sent 

138 I C 552=13 L R A Rev 365=16 R D 
450 = 13 L R A Cr 225 = 1 R 1932 All 444 = 
1932 ALJ 605=A I R 1932 All 643. 


-S. 122—Suit for declaration that 

actual cultivators and not the defen¬ 
dants are tenants—Latter asserting to 
be expropriebary tenants—Suit is cogni¬ 
zable by Revenue Courts only 

14 L R A Rev 617 = i7 R D 767= 
1933 ALJ 1286=A 1 R 1933 All 564. 

-Ss. 164 and 165—Suit under S. 165 

—Rights of lambardar in question— 

Answer to issue would be same as if it 

were answered under S. 164 

138 I C 445=54 All 240=13 L R ARev 65= 

16 R D 132=1 R 1932 All 408= 
1932 ALJ 129=A I R 1932 All 98. 


-S. 35—Tenant does nob automati- ‘ 

cally become a trespasser on the day 

when the period of his lease expires 
129 1 C 553 = 15 R D 162 = 12 L R A Rev 35 
= I R 1931 AM 185=A 1 R 1931 All 198. : 

*- S. 58— it is possible to have more 

than one tenancy in respect of same 
holding and landlord can eject one ten- i 
ant while keeping in others 
131 I C 869=1931 ALJ 321 = 15 R D 370 = 

I R 1931 All 437 = 15 R D 641= ' 

A 1 R 1931 All 413. 

-S. 63—Revenue Court has jurisdic¬ 
tion over suit for ejectment of persons 
occupying land without landlord’s con- 
■sent 

138 I C 552 = 1932 A L J 605=13 L R A Cr 
225=1 R 1932 All 444=16 RD 450 = 
13 L R A Rev 365=A 1 R 1932 All 643. 


-S. 165—Lambardar with only some 

cosharers collecting rent — Remaining 
cosharers suing them under S. 165—All 
defendants are liable and plaintiffs are 
entitled to participate in such collection 
after deducting full shares of defen¬ 
dants from the collections 
138 I C 445 = 54 All 240 = 13 L R A Rev 65 
= 16 R D 132 = 1 R 1932 All 408 = 
1932 ALJ 129=A 1 R 1932 All 98. 

-S. 165—In suit under S. 165 no 

question of defendant being lambardar 
can arise—Therefore in such suit lam¬ 
bardar as mere cosbarer can deduct bis 
share of pro6t, remainder being divisible 
amona other cosharers 

138 I C 445=54 All 240 = 13 L R A Rev 
65 = 16 R D 132=1 R 1932 All 408 = 
1932 ALJ 129=A I R 1932 All 98. 
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- Ss. 165 and 164 —One cosharer is 

not agent of other cosharers 

138 1 C 445=54 All 240=13 L R A Rev 65 

= 16 R D 132=1 R 1932 All 408= 
1932 A L J 129=A I R 1932 All 98. 

- S. 165—(Per and Pw//an, ■ 

jj".)—Oosharer as such need not make j 

collections on behalf of other cosharers 

—Under S. 165 cosharer can be sued for | 

any amount which he has collected in 

•excess of his share and not for rateable 

distribution of his collections (Niamat- 

ullah, J.y contra) _ ; 

138 1 C 445=54 All 240 = 13 L R A Rev 65 i 
= 16 R D 132=1 R 1932 All 408= 1 
1932 A L J 129=A 1 R 1932 All 98. | 

- S. 167—Suit for ejectment of trans- j 

feree as trespasser is cognizable by civil 
•Court 

139 I C 346=1932 A L J 567=16 R D 429 
=I R 1932 All 558 = 13 L R A Rev 266 = 

A 1 R 1932 All 473. 

—“S. 194-^Lambardar alone entitled 
to collect rent as per village custom— 
No other cosharer can then collect part 
or whole of rent—Tenant paying rent in 
such case cannot get discharge in suit 
for arrears of rent brought by lambardar 
—Tenant should sue that cosharer for 
refund of his money 

138 I C 445=54 All 240 = 13 L R A Rev 65= 

16 R D 132=1 R 1932 All 408= 
1932 A L J 129=A I R 1932 All 98. 

- S. 197—Plea of want of jurisdiction 

raised in trial Court—Appeal lies to 
District Judge 

133 1 C473=l R 1931A11 681 = 16 RD 106= 
1931 A L J 603=A 1 R 1932 All 37. 


AGRA TENANCY ACT 
-(3 of 1926) 

-Act is not retrospective and the in¬ 
cidents of a holding acquired before 
1926 cannot be altered to the prejudice 
or to the advantage of either party by 

that act ^ ^ 

17 R D 188=14 L R A Rev 193= 

A I R 1933 All 624. 

-S. 3—Land includes not only land 

held for agricultural purposes but land 

used as grove land or for pasturing 

17 R D 188=14 L R A Rev 193 = 

A 1 R 1933 All 624. 

-S. 3 (4)—Weighmenb dues comes 

within definition of ‘ sayar” 

145 I C 479=17 R D 182 = 14 LRARev202 
, =1933 A L J 521=55 All 375 = 6 R A 112= 

I AIR 1933 All 310. 

-S. 3 (8)—Grove land—Grove land is 

i a holding or part of a holding 
1 143 I C 426=1932 A L J 1026=16 R D 591 
1 =14 L R A Rev 4=55 All 73= 

I AIR 1933 All 60. 

-S. 3 (11)—Eights of grove-holder— 

Replacing trees which have fallen down 

in grove by planting new trees does not 

amount to ''improvement” 

143 1 C 426=1932 A L J 1026 = 16 R D 591 

= 14 L R A Rev 4 = 55 All 73 = 

A I R 1933 All 60- 

-S. 3 (2) and (15)—Land includes 

grove.land bub does nob include grove 
143 I C 247 = 13 L R A Rev 383=1 R 1933 
All 203 = 17 R D 99=A I R 1932 All 653, 

-S. 3 (14)—Order granting review is 

nob decree 

133 I C 466=1931 A L J 595=15 R D 547 = 
1 R 1931 All 674 = 12 L R A Rev 283= 

A 1 R 1931 All 605. 

-S. 3 (14)—Order dismissing appeal 


- S. 253—Suit for declaration of 

•title to certain occupancy holdings and 

in alternative for possession — Plaintiff 

•failing to amend plaint as required— 

Plaint rejected—Application filed with 

plaint stating suit to be under S. 121— 

No appeal lay to District Judge and so 

revision to High Court was incompetent 
134 1 C 252=12 L R A Rev 207=1 R 1931 
All 828=15 R D 535=A 1 R 1931 All 582. 

-S. 273—Tenant does not automati¬ 
cally become a trespasser on the day 

when the period of his lease expires 
129 I C 553=15 R D 162 = 12 L R A Rev 35 
=l R 1931 All 185=A 1 R 1931 All 198. 

-S. 273—Civil Court should only 

•see that its jurisdiction is barred, when 

the defendant is a tenant in suit, for his 

•ejectment — Class of tenancy is to be 

•determined by Revpnue Court 

129 I C 553=12 L R A Rev 35 = 
15 R D 162=A 1 R 1931 All 198. 1 


in default is not decree 
131 I C 871=53 All 516 = 1 R 1931 All 439 = 
i 1931 A L J 964=A I R 1931 All 533. 

- S. 4—Court cannot go back toman- 

ner in which possession is obtained by 

i cosharer—It has merely to decide that 

cosharer was in possession as khudkasht 

and on such finding to hold land to be 

i sir of that coaharer 
136 I C 157=16 R D 18=1 R 1932 All 157 = 
1931 A L J 1037=A I R 1932 All 163. 

> - S. 12—Fixed rate tenant is liable 

' to pay rent as par entry in settlement 

, record—Cogent proof is required bo show 

incorrectness of such entry 
131 I C 555 = 1 R 1931 All 395 = 12 L R A 
, Rev 174 = 15 R D 505=16 R D 102=1931 

A L J 360=A I R 1932 All 35. 

— S. 14—Land includes grove land 

but does not include grove 
, 143 1 C 247 = 17 R D 99=13 L R A Rev 383 

= 1 R 1933 All 203=A 1 R 1932 All 653. 

Ss. 15 and 14 (5)—Usufructuary 
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mortgage of exproprietary holding in 
terms of S. 14 (5)—Mortgagee to retain 
possession of holding including trees on 
it—Mortgagee cannot be deprived of 
benefit of stipulation 

140 I C 534=13 L R A Rev 277=1 R 1932 
All 671 = 16 R D 428=1932 A L J 574= i 

A 1 R 1932 All 539. I 

-S. 15—Usufructuary morfgage of ] 

817' land—Mortgagor agreeing to pay rent 

in case he was declared exproprietary | 

tenant and to allow mortgagee to retain • 

possession—Mortgagor declared expro- 

prietary tenant—Agreement amounted j 

to waiver of exproprietarv rights ' 

135 1 C 116=15 R D 557 = 1 R 1932 All 4= : 
12 L R A Rev 288=A I R 1931 All 378. 

— S. 18—Application for entry as 

occupancy tenant by grantee—Objector | 

referred to civil Court to prove his pro- ■ 

prietary right—Question of validity of 

grant or estoppel of objector cannot be ^ 

gone into bv civil Court 

17 R D 770=14 L R A Rev 638= ' 

A 1 R 1933 All 833. 

-S. 19 — Auction-purchaser in execu-; 

tion of simple money decree with notice i 
leasing out portions of zamindari land 
to bo sold in execution of mortgage de¬ 
cree on low rent for 20 years—Purchaser 
of share under mortgage decree suing for 
possession by setting aside lease and for 
damages—Lease held to bo not binding 
but possession and damages could only I 
be awarded by Revenue Court as tenancy i 
rights were created i 

139 1 C 166=16 R D 597 = 1 R 1932 All 541 I 
= 14 L R A Rev 1 = 1932 A L J 572= i 

A I R 1932 All 480. 

-Ss. 24 and 25—Partition does not * 

change mode of succession of parties . 

143 1 C 42=1932 A L J 1024=16 R D 595= 1 

13 L R A Rev 407=A I R 1933 All 55. ' 

--Ss. 37 and 121—Suit by co-tenant 

against other co-tenants for declaration 
about quantity of share hold by each 
party is cognizable by Revenue Court 
alone 

142 I C 851=13 L R A Rev 356=16 R D 
560=1932 A L J 849 = 1 R 1933 All 137= : 

A I R 1932 All 693. ’ 

-Ss. 40 and 44—Order of Collector 

under S. 40 though final does not bar 
aggrieved person’s remedy by suit in * 
civil or revenue Court 

144 1 C 248 = 55 AH 28 = 1 R 1933 All 403= I 
1933 A L J 10 = 14 L R A Rev 19=17 R D 

95=A 1 R 1933 All 43. 

-S. 44—Appellant not anticipating 

nor himself raising question of proprie¬ 
tary title—Appeal can be filed to Com- 


AGRA TENANCY ACT 
missioner—Respondent raising, in cross- 
objection, question of proprietary title* 
— Appeal memo should be returned to 

be presented to civil Court 

143 1 C 462=1932 A L J 1085=17 R D 78 = 

14 L R A Rev 15=A I R 1933 All 108. 

-Ss, 44 and 40—Suit by thekadar 

for possession againat landlord—Previ¬ 
ous application by him for mutation re¬ 
fused by Collector—Suit is not barred 

144 I C 248 = 55 All 28=1 R 1933 All 403= 
1933 A L J 10 = 14 L R A Rev 19=17 R D- 

95=A 1 R 1933 All 43. 

-Ss. 47 and 48—Meaning of ‘*rent 

payable” is same in both Ss. 47 and 48 

17 R D 796=14 L R A Rev 679= 

A I R 1933 All 954. 

-S. 48—Plaintiff must prove exac¬ 
tion 

17 R D 796 = 14 L R A Rev 679= 

A I R 1933 All 954. 

-S. 48—Excess amount recovered by 

mistake — S. 48 does not apply 

17 R D 309=14 L R A Rev 252= 

AIR 1933 All 392. 

-S. 72 (1) (6) —Applicability—Ten¬ 
ant claiming remission under alleged 
custom and failing to prove it—Court 
can still apply S. 72 

138 I C 84 = 16 R D 406=1 R 1932 All 365 

= 54 All 753 = 1932 A L J 495= 

A I R 1932 All 481. 

-Ss. 79 and 80—Revenue Court can¬ 
not direct the decree for rent in case of 
tenants other than permanent or fixed 

rate tenants to be paid by instalments 
138 I C 254 = 54 All 521=16 R D 325 = 15 
L R A Rev 146=1932 A L J 315=1 R 1932 

All 380=A 1 R 1932 All 436. 

-Ss. 79 and 80—Application for 

ejectment—Order under S. 80 — Order 

relates to execution of decree 

135 I C 547 = 53 All 715 = 1 R 1932 AH 83 = 

12 L R A Rev 243=15 R D 498 = 
1931 A L J 529=A I R 1932 All 92. 

-S. 80—Ex parte order of ejectment 

under S. 80—Application for review of 
the order must be deemed to be an ap- 
pliaction for setting aside order under 
S. 47 by way of review 

135 I C 547 = 53 All 715=1 R 1932 All 83 = 

12 L R A Rev 243 = 15 R D 498 = 
1931 A L J 529=A 1 R 1932 AH 92. 

-S. 80—Order—Board of Revenue 

wrongly setting aside order of ejectment 
in revision from order rejecting applica¬ 
tion for review of ex parte order of 
ejectment under S. 80—Zamindar can 

institute suit for declaration 
135 1 C 547 = 53 All 715=1 R 1932 All 83= 

12 L R A Rev 243=15 R D 498 = 
1931 A L J 529=A 1 R 1932 All 92. 
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•-S. 82—There is no disfcinotion bet¬ 

ween voluntary and involuntary trans¬ 
fers—Suit by land-holder for declaration 
^hat grove land is not liable to be sold 
in execution of decree and for possession 

is governed by S. 82 
141 I C 110=54 All 998=1 R 1933 All 46= 

13 L R A Rev 357=16 R D 564= 
1932 A L J 857=A 1 R 1932 All 701. 

--S. 82 —Mortgagee put in possession 

'Of plots, letting thorn out to tenants in ; 

ordinary course of management—On re- j 

'dempbion tenants do not become tres- \ 

passers and mortgagor has no right to 1 

-eject through civil Court 

136 I C 281 = 1 R 1932 All 169 = 1931 A L J , 
887=15 R D 688=A 1 R 1931 All 743 (1). j 

-S. 84—Land losing character as i 

grove—No suit lies in civil Court for , 

possession and declaration, but suit for 

ejectment lies in Revenue Court I 

132 I C 805 = 1931 A L J 408 = 15 R D 435= ! 

I R 1931 All 549 = 12 L R A Rev 209 = 
53 All 636= A I R 1931 All 553. ; 

- Ss. 84 and 269—S. 269 does not j 

override the bar of limitation which is 

placed on suits for ejectment under S. 84 

132 I C 805 = 53 All 636=1 R 193 
All 549=1931 A L J 403=15 R D 435= 

12 L R A Rev 209=A I R 1931 All 553. , 

• 

- S. 86 (IJ—Tlamindars suing for I 

■ejeotraenb—Plaint alleging that defen¬ 
dants were grove-holders and that plot 
in suit had lost its character as grove— , 

Suit would lie in Revenue Court 

133 1 C 411=1 R 1931 All 651= , 

A 1 R 1931 All 664. ; 

- S. 99—S. 99 does not apply to suit 

where cause of action arose before 7th 

:September 1926 

136 1 C 145=1931 A L J 1018= 
1932 All 145=15 R D 815=54 All 299= ; 

A I R 1931 All 635 (F B‘. 

— -S. 99—Co-tenant’s suit for posses¬ 
sion—Dispossession in 1923—S. 99 does , 
not apply—Plaintiff’s remedy is in civil ! 
‘Court 

136 I C 145=1931 A L J 1018 = 

1 R 1932 All 145=15 R D 815 = 
54 All 299=A I R 1931 AH 635 (F B). ' 

-S. 99 —Co-tenant’s suit for pojses- ; 

sion—Suit lies in Revenue Court 

136 1 C 145 = 1931 A L J 1018= i 
I R 1932 All 145 = 15 R D 815 = 
54 All 299=A 1 R 1931 All 635 (F B). 

- Ss. 99 and 121 — Both sections 

-deal with substantive rights and are not 

matters ofa djecbive law 

136 I C 145=1931 A L J 1018= 

1 R 1932 All 145 = 15 R D 815 = 
54 All 299=A 1 R 1931 AH 635 (F B). I 
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— S. 99 —S. 99 is not applicable to 

any ejectment or resistance to possession 

which occurred or commenced before 

passing of Act 

136 I C 145=1931 A L J 1018= 
I R 1932 All 145=15 R D 815 = 
54 All 299=A I R 1931 All 635 {F B). 

- S. 99 —S. 99 is not retrospective in 

effect 

136 I C 145=1931 A L J 1018= 

I R 1932 All 145 = 15 RD 815= 
54 All 299=A I R 1931 AH 635 (F B). 

- S. 99 —S. 99 laysdown remedies for 

wrong and is not rule of adjective law 

136 1 C 145 = 1931 A L J 1018= 
I R 1932 All 145=15 R D 815= 
54 AH 299=A 1 R 1931 AH 635 (F B). 

-S. 99 —There is nothing in S. 99 

which either curtails the period of limi¬ 
tation or fixes the forum 

136 I C 145=1931 A L J 1018 = 
I R 1932 AH 145=15 R D 815 = 
54 AH 299=A I R 1931 AH 635 (F B). 

-S. 99—Where suit is “ of the 

nature ’ of a suit under S. 99, even 
though it niay not strictly come under 
that section jurisdiction of civil Court 
is barred 

136 I C 145=1931 A L J 1018 = 
1 R 1932 AH 145 = 15 R D 815 = 
54 AH 299=A I R 1931 AH 635 (F B). 

-S. 99 —S. 99 governs suits between 

rival tenants — “ Claiming through 
meaning holding derivative title through 
landlord 

136 1 C 145=1931 A L J 1018 = 
I R 1932 All 145 = 15 R D 815 = 
54 AH 299=A I R 1931 AH 635 {F B). 

-S. 99 — S. 99 cannot be applied 

apart from law of limitation applicable 
to suit under S. 99 

136 I C 145 = 1931 A L J 1018 = 
I R 1932 AH 145=15 R D 815= 
54 AH 299=A I R 1931 AH 635 (F B). 

-S. 99—Ejectment even by the pro¬ 
prietor ousts jurisdiction of civil Court 
‘ 143 I C 239=1932 A L J 864=16 RD 561 = 
13 L R A Rev 361=A I R 1933 AH 44. 

-S. 99 —Suit by co-tenant for pos¬ 
session and compensation for wrongful 
dispossession falls under S. 99 
135 1 C 847 = 15 R D332=l R 1932 AH 111 
= 12 L R A Rev 127=A I R 1932 All 244 (1). 

Ss. 121 and 99 — Both sections 
deal with substantive rights and are 
not matters of adjective law 
136 I C 145 = 54 All 299=1931 A L J 1013 = 
15 R D 815=A I R 1931 All 635 (F B) 



2S 


27 Curbent Digest, 1931-1933 

AGRA TENANCY ACT 


-S. 121—Declaratory suit under 

S. 121 is cognizable by Revenue Court 
only 

136 I C 145=:1931 A L J 1018= 
I R 1932 AH 145=15 R D 815= 
54 All 299=A I R 1931 All 635 (F B). 

-‘Ss 121 and 37—Suit by co-tenant 

against other co-tenants for declaration 
about quantity of share held by each 
party is cognizable by Revenue Court 
alone 

142 I C 851 = 1932 A L J 849= 

16 R D 560=13 L R A Rev 356 = 
I R 1933 A!1 137=A i R 1932 All 693. 

-S. 121—Suit against zamindar for 

declaration of title to well by plaintiffs 
alleging to bo tenants—Tenancy denied 
— Revenue Court alone has jurisdiction 
143 I C 103 = 54 All 877 = 1 R 1933 All 187 
= 13 L R A Rev 342=16 R C 497 = 
1932 A L J 815=A ! R 1932 All 663 

- S. 121—Claim for declaration of 

title against tenants claiming from land¬ 
lord is cognizable by Revenue Court and 
not bv civil Court 

133 i C 911 = 1 R 1931 All 767=1931 A L J 
852=15 R D 678=12 L R A Rev 347 = 

A I R 1931 All 735. 

- S. 121 - Cause of action accruing 

before new Act but suit filed after it 

came in^o force—New Act will apply 
133 I C 911 = 1 R 1931 All 767=1931 A L J 
852=15 R D 678=12 L R A Rev 347 = 

A 1 R 1931 All 735. 

-Ss. 132 and 2o5 — Scope—S. 132 

does not enable latnbardar to free him¬ 
self from trammels of S. 2fi-5 

141 1 C 142=16 R D 403 = 54 All 777 = 1 R 

1933 All 52=1932 A L J 507 = 

A I R 1932 All 416. 

-S. 132 — Arrears of rent can be 

claimed within three vears 

134 1 C 457 = 1931 A L J 1094 = 12 L R A 
Rev 428=16 R D 66 = 1 R 1931 All 841 = 

54 All 89=A 1 R 1932 All 149. 

-S. 185 — All ingredients must be 

estal)li3hed before S. 185 can be applied 

17 R D 188 = 14 L R A Rev 193 = 

A I R 1933 All 624. 

-S. 185—Suit in civil Court—S. 185 

has no application 

17 R D 188=14 L R A Rev 193= 

A 1 R 1933 All 624. 

-S. 193 (c)—Set-off— Plea of pay¬ 
ment is nob a plea of set-off 
130 I C 489=1930 A L J 1267=1 R 1931 All 
281 = 52 All 985=A I R 1931 All 62. 

-S. 197—Scope of—S. 197 does not 

state rigiita and liabilities of grove- 

holdors exhaustively 
143 1 C 426 = 1932 A L J 1026=16 R D 591 

= 14 L R A Rev 4 = 55 All 73 = 

A I R 1933 All 60. 
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- S. 197— Grove land—Trees planted 

before passing of Agra Tenancy Act— 
Groveholder has right to plant fresh 
trees in place of trees falling down or 
cub down—Right is not taken away by 
S 197 

143 I C 426=1932 A L J 1026=16 R D 591 

= 14 L R A Rev 4=55 All 73 = 

A 1 R 1933 All 60. 

-S. 197 — Grove on exproprietary 

tenancy when nob shown to be exempt 

from S. 197 can be sold in execution 
136 I C 576=1 R 1932 All 224=1931 A L J 
694 = 15 R D 563=12 L R A Rev 276= 

A I R 1931 All 752 (1). 

-S. 199—Income transferred to the- 

kadar need nob arise from agricultural 

land — Accrual of it to zamindar as 

zamindar is sufficient 

143 I C 876=17 R D 435=14 L R A Rev 
334=1933 A L J 946=1 R 1933 All 349= 

A 1 R 1933 All 456. 

-S. 212—Suit by thakedar for pos- 

J session against landlord—Previous appli- 
I cation by him for mutation refused by 

Collector—Suit is nob barred 

144 I C 248 = 55 All 28=1 R 1933 All 403= 

1933 A L J 10 = 14 L R A Rev 19 = 
17 R D 95=A 1 R 1933 All 43. 

-S. 212—Jurisdiction of civil Court 

■ deprived by new Act—Thekadar suing 
! landlord for possession under lease after 
now Act—Suit is not maintainable by 
civil Court though cause of action arose 
before passing of new Act 

134 I C 450=1 R 1931 All 834 = 1933 Cr C 
41 = 15 R D 684=1931 A L J 844= 

A I R 1932 All 30. 

-S. 224—Judgment-debtor to be in 

possession of villages bub liable to pay 
decree-holder yearly Government de¬ 
mands—Villages to remain in name of 
decree-holder and to reverb bo him on 
failure of male issue in line of grantee — 
Suit by decree-holder for recovery of 
Government Revenue is cognizable by 
• Revenue Court as judgment.debtor was 

an inferior proprietor 

17 R D 571 = 14 L R A Rev 413 = 

A 1 R 1933 All 751 (2). 

-S. 225 ( 2 ) —Oosharer—Suit for ac¬ 
counts— Plaintiff is entitled to interest 

; on excess collection prior to suit 

136 1 C 76=15 R D 333=1 R 1932 All 124= 
12 L R A Rev 128=A I R 1932 All 245 

* 

-S. 225—Person should not be de¬ 
barred from claiming rate of interest 
provided by statute 

137 I C 166=16 R D 110 = 1 R 1932 All 278 

= 1932 A L J 93=13 L R A Rev 29= 

A 1 R 1932 All 178. 
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-S. 226—“Cosharer*’- 

walie of wakf is cosharer and is entitled 

to sue for share of profits 
15 All 512=17 R D 593=14 L R A Cr 450 
= 1933 A L J 685=A I R 1933 All 407. 

- Ss. 226 and 227 — Land includes 

grove land but does not include grove 
143 I C 247=17 R D 99=13 L R A Rev 383 
=I R 1933 All 203=A I R 1932 All 653. 

-S. 226—Suit for village profits— 

Court can estimate unrealizable arrears 

and give benefit to lambardar 
137 I C 255=13 L R A Rev 162 = 54 All 125 
= 16 R D 78=1 R 1932 All 294=13 L R A 
Rev 7=1932 A L J 1=A I R 1932 AH 196. 

- S. 226—Suit for profits—Cosharer 

dispossessed by other people—No suit 

for profits lies against lambardar before 

obtaining possession through civil Court 
135 I C 843=1931 A L J 1076=1 R 1932 AH 
107 = 16 R D 26=A 1 R 1932 AH 189. 

- S. 227—Person having only right 

to profits of certain property but no ' 

right of ownership is not cosharer 
135 I C 836=16 R D 190 = 1 R 1932 All 100 
= 13 L R A Rev 144=1932 A L J 177 = 

A 1 R 1932 AH 272. 

- S. 227—No appeal lies from order 

of remand passed by District Judge in 
suit under S. 227 

133 1 C 301=1 R 1931 AH 621 = 12 L R A 
Rev 277=53 AH 698=15 R D 543 = 
1931 A L J 599=A 1 R 1932 AH 40. 

—^S. 230—Lease relating to villages 
and shop—Suit relating to arrears for 
villages is cognizable by Revenue Courts 
only 

143 I C 876=17 R D 435=14 L R A Rev 334 
= 1933 A L J 946=1 R 1933 AH 349 = 

A 1 R 1933 AH 456. 

- S. 230—Ejectment even by the pro¬ 
prietor ousts jurisdiction of civil Court 
143 I C 239=1932 A L J 864 = 16 R D 561 = 
13 L R A Rev 361=A 1 R 1933 AH 44. 

-S. 230—Where adequate relief can 

be granted by Revenue Court, civil Court 
cannot try suit 

141 I C 591 = 13 L R A Rev 282=1 R 1933 
AH 72=16 R D 434 = 1932 A L J 521 = 

A 1 R 1932 AH 460. 

-Ss, 230 and 99—Suit by co-tenant 

for possession and compensation for 

wrongful dispossession falls under S. 99. 
135 I C 847 = 12 L R A Rev 127 = 15 R D 

332=1 R 1932 AH 111= 
A I R 1932 AH 244 (1). 

^S. 230 — Civil Court can declare 
order passed by Board of Revenue in 
revision as ultra vires 

135 I C 547 = 53 AH 715=1 R 1932 AH 
83=12 L R A Rev 243 = 15 R D 498 = 1931 

A L J 529=A I R 1932 AH 92. 

S. 240—District Judge’s order re- 
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fusing to restore revenue appeal is not 

appealable 

133 I C 406=1 R 1931 All 646=1931 A L J 
854=15 R D 681=A I R 1932 All 47. 

-S. 242—Appellant not anticipating 

nor himself raising question of proprie¬ 
tary title—Appeal can be filed to Com¬ 
missioner—Respondent raising, in cross- 
objection, question of proprietary title— 
Appeal memo should be returned to be 

presented to civil Court 
143 I C 462=1932 A L J 1085=17 R D 78= 
14 L R A Rev 15=A I R 1933 AH 108. 

-S. 246—Third appeal lies to High 

Court 

142 1 C 425=1933 A L J 121=17 R D 138 = 

14 L R A Rev 128=55 AH 356= 
A 1 R 1933 AH 260 (F B). 

-- S. 247—Party aggrieved hy order 

of Collector in appeal has right of suit 
141 I C 606=54 All 767 = 1 R 1933 AH 73 = 

13 L R A Rev 284=16 R D 438 = 
i 1932 A L J 514=A 1 R 1932 AH 502. 

I - Ss. 248, 249, 255 and 264—Order in 

execution of decree for profits—No second 
appeal lies to High Court—High Court 
cannot revise order of District Judge 
passed on appeal in revenue matter but 
can revise order of Revenue Court irres¬ 
pective of fact that appeal is filed before 
District Judge 

138 1 C 583=54 AH 573=13 L R A Rev 199 
= 16 R D 293=1 R 1933 AH 467 = 1932 
A L J 365=A 1 R 1932 AH 273 (F B). 

-S. 249 — “Any order passed in ap¬ 
peal” includes orders passed by District 
Judge when hearing a[)peal from Re¬ 
venue Court 

133 I C 301=1 R 1931 AH 621 = 1931 A L J 
599=15 R D 543=12 L R A Rev 277 = 
53 AH 698=A 1 R 1932 AH 40 

Ss. 249, 247 and 248 —No appeal 
lies to High Court against District 
Judge’s order allowing appeal from Rev¬ 
enue Court’s order granting review in 
ejectment proceedings 
133 I C 466=1931 A L J 595 = 1 R 1931 AH 
674=15 R D 547 = 12 L R A Rev 283= 

A I R 1931 AH 60S. 

-S. 249Order passed in appeal” 

explained—Where an appeal is pending 
before a Judge any order tliat is passed 
with reference to that appeal is “an 
order passed on aopeal ” 

131 I C 871 = 53 AH 516 = 1931 A L J 964= 
I R 1931 AH 439=A I R 1931 AH 533. 

S. 249 Order refusing to restore 
appeal dismissed in default is nob ap¬ 
pealable 

131 I C 871 = 53 A1I:516=193I A L J 964 = 
I R 1931 AH 439=A 1 R 1931 Ail 533. 
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-Ss. 249, 242 and 246—Appeal lies 

to High Court from -original decrees 
’under S, 242 or from appellate decrees 
•under S. 246—No appeal lies from order 
• of remand, it being order passed in ap¬ 
peal 

131 I C 33=15 R D 625=53 All 515=1 R 

1931 All 337 = 1931 A L J 901 = 
A 1 R 1931 All 415(1). | 

-S. 252—Order setting aside dis- | 

missal for default of appearance in suit 1 

for profits in rev^enue suit is ixpt revis- j 

able ! 

143 I C 107 = 1932 A L J 863=16 R D 481= i 
13 L R A Rev 244=1 R 1933 All 184 = 

A I R 1932 All 589. 

-S. 252—Order rejecting application 

for review is revisable under S. 252 

135 I C 547 = 53 All 715=1 R 1932 All 83 
= 12 L R A Rev 243=15 R D 498=1931 
A L J 529=A 1 R 1932 All 92. ! 

-Ss. 252 'and 253—Order of Assis¬ 
tant Collector rejecting application for 
review can be reviewed only by Board of ' 
Revenue 

135 1 C 547 = 53 All 715 = 1 R 1932 All 83= | 
12 L R A Rev 243=15 R D 498=1931 A L J . 

529=A I R 1932 All 92. ' 

--S. 253 (c)—Failure to record finding 

that judgment.debtor by fraud preven¬ 
ted execution of decree at some time 
within 12 years is material irregularity 
entitling High Court to revise order al¬ 
lowing time.barred application without 
such finding 

138 1 C 583 = 54 All 573 = 13 L R A Rev 199 
— I R 1933 All 467 = 16 R D 293 = 1932 
A L J 365=A I R 1932 All 273 (F B), 

- S. 253—Suit for profits dismissed 

for want of prosecution—Order dismiss¬ 
ing suit hvll to be under Civil P. C. ; 
O. 9, R. —Suit restored held under i 

O. 9, R. 9, Civil P. C., and no revision 

was competent from order of restoration 

143 I C 307 = 1932 A L J 1100 = 14 
L R A Rev 31 = 17 R D 154 = 

A 1 R 1933 All 118. 

-S. 253—Revenue—Powers of, are 

limited and High Court will not inter¬ 
fere unless there is material irregularity 
143 I C 45=1932 A L J 1123=17 R D 93 = 
14 L R A Rev 18=A 1 R 1933 All 93. 

--S. 253—Fxamination of orders of ' 

subordinate Revenue Courts only is jus- 
tified 

143 I C 45=1932 A L J 1123=17 R D 93= i 
14 L R A Rev 18=A I R 1933 All 93. 

-S. 253—Question of ' jurisdiction i 

raised before Assistant Collector and 
District Judge—High Court can revise* 
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Assistant Collector’s order though appeal 

to District Judge is dismissed 

144 I C 248=55 All 28=1 R 1933 AH 403 
= 1933 A L J 10=14 L R A Rev 19=17 

R D 95=A 1 R 1933 All 43. 

—*—S. 253—Revisional jurisdiction can 
be’invoked only when proceedings have 
terminated provided appeal lies to Dis¬ 
trict Judge 

143 I C 156=54 All 405= 
A I R 1933 All 14. 

*-S. 264—Daw of insolvency applies 

to revenue cases 

138 I C 112=16 R D 466=54 All 616= I R 
1932 All 373=23 L R A Rev 332=1932 
A L J 402=A 1 R 1932 All 434. 

-S. 264—Civil P. C. (1908), O. 32. 

R. 3 applies to revenue proceedings and 

failure of party to apply for appointment 

of guardian is irregularity that can be 

cured if substantial justice is done 

136 I C 375=1 R 1932 All 199 = 
1931 A L J 1152=13 L R A Rev 3=16 

R D 87=A I R 1931 All 656. 

-S. 265—Agreement by lambardar 

with some cosbarers that they should 

collect rents of their shares separately— 

Agreement is binding on other cosharers 
143 I C 33 = 1932 A L J 1029=16 R D 583 
= 13 L R A Rev 402 = A I R 1933A11 91. 

-S. 265—Lambardar should have 

community of interest with cosharar in 

land for which rent is claimed 

141 I C 142 = 16 R D 403=54 All 777 = 
I R 1933 All 52=1932 A L J 507 = 

A 1 R 1932 All 416. 

-Ss. 265 and 132—Scope—S. 132 

does not enable lambardar to free himsel f 
from trammels of S. 265 

141 I C 142 = 1932 A L J 507=16 R D 403 = 

54 All 777 = 1 R 1933 All 52 = 

A i R 1932 All 416. 

-S. 265—Decree for arrears of rent 

prior to Act of 1926 does nob operate as 

i*es judicata after passing of the Act 
141 I C 142 = 16 R D 403=1 R 1933 All 52 = 

54 All 777 = 1932 A L J 507 = 

A 1 R 1932 All 416. 

-S. 265—Imperfect partition—Dam- 

bardar is not entitled to collect rent 

from patti allotted to other cosharer 
134 I C 455=16 R D 22=1 R 1931 All 839 = 
1931 A L J 1068=A 1 R 1932 All 152 

-S. 266—One cosharor alone cannot 

create tenancy 

140 I C 204 = 16 R D 409 = 1 R 1932 AH 637 

= 54 All 738 = 1932 A L J 477 = 

A I R 1932 All 457. 

-S. 267 (2)—Plaint roturned to be 

presented to proper Court—Latter Court 
disagreeing with Court which returned 
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plaiot should submit record to High 

Court with reasons for disagreement 

145 I C 479 = 17 R D 182=14 L R A Rev 
202=1933 A L J 521=55 All 375=6 R A 

112=A I R 1933 All 310. 

- S. 268—Suit for declaration in res¬ 
pect of grove lands in civil Court — Ob¬ 
jection to civil Court’s jurisdiction in 
second appeal should be allowed in cases 
to which S. 2G8 does not apply and 

where objection is well founded 

132 I C 805=1931 A L J 408 = 15 R D 435 = 

I R 1931 All 549=12 L R A Rev 209 = 53 All 

636=A I R 1931 All 553. 

-Ss. 269 and 84—S. 269 does not 

override the bar of limitation which is 

placed 00 suits for ejectment under S. 84 
132 I C 805=1931 A L J 408=15 R D 435 = 
1 R 1931 All 549=12 L R A Rev 209 = 53 All 

636=A I R 1931 All 553. 

-Ss. 271, 242 and 42—Appellant not 

anticipating nor himself raising proprie¬ 
tary title—Appeal can be filed to com¬ 
missioner—Respondent raising in cross¬ 
objection proprietary title—Appeal memo 
should be returned to be presented to 
civil Court 

143 I C 462 = 1932 A L J 1085=17 R D 78= 
14 L R A Rev 15=A I R 1933 All 108. 

-S. 271—“proprietary right" is not 

same as proprietary title 
135 I C 843=1931 A L J 1076=1 R 1932 All 
107=16 R D 26=A I R 1932 All 169. 
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behind finding of Revenue Court—It has 

to accept it 

132 ! C 815 = 11 L R A Rev 362=1 R 1931 
All 559=15 R D 16=1931 A L J 889 = 

A I R 1931 All 91. 

•-S. 273 —Applicability — S. 273 is 

rule of procedure and so is applicable 
retrospoctivelv 

130 1 C 292=1930 A L J 1251 = 14 R D 656 
=1 R 1931 All 280=A I R 1931 All 33. 

- Sch. 2 —No revision lies from Dis. 

trict Judge’s disposal of revenue appeal 
133 I C 466=1931 A L J 595=15 R D 547= 
I R 1931 All 674 = 12 L R A Rev 283= 

A 1 R 1931 All 605 

ALLAHABAD HIGH COURT RULES 
(CIVIL) 

- Ch. 11, R. 3 — Party dying after 

conclusion of trial but before decree— 

; Decree must be taken to have been 

< passed in his lifetime 
144 1 C 340 = 1932 A L J 1069=1 R 1933 All 

412=A I R 1933 All 111. 

-Ch. 4. R. 6—Property passing by 

gift is nob ancestral within meaning of 
rule 

1933 A L J 91=A I R 1933 AH 138 (1). 

- Ch. 21. R. 1—Fee paid on pro-note 

—It cannot be taken as part of costs in¬ 
curred 

136 I C 817=54 All 490=1 R 1932 All 247 = 
1932 A L J 272=A I R 1932 All 337. 
-(CRIMINAL) 


-S. 271—Party raising plea of pro¬ 
prietary rights—Revenue Court is not 

bound to refer issue to civil Court 

135 I C 547=53 All 715=1 R 1932 All 83 = 

12 L R A Rev 243 = 15 R D 498 = 1931 A L J 

529=A I R 1932 All 92. 

-S. 271—Trial before Revenue Court 

—Question of title raised—What Court 
is competent to decide the question ex- 
plained 

133 I C 319 = 11 L R A Rev 300=1 R 1931 
All 639=14 R D 654=1931 A L J 8=53 All 

62=A I R 1931 AH 28 (2). 

-S. 273—Finding that suit does not 

relate to lirgicuUural holding involves 

decision of question whethsr defendant 

is tenanb’of plaintiff 

135 1 C 547=53 All 715=1 R 1932 AH 83 = 
12 L R A Rev 243 = 15 R D 198=1931 A L J 

529=A 1 R 1932 All 92. 

■ S. 273 —Suit for possession—Defen¬ 
dant pleading that he is occupancy ten¬ 
ant—Question raised is one within pur¬ 
view of B. 273 and civil Court should 
submit record to Revenue Court for deci¬ 
sion 


;-Copies of'judgments ought to be ac- 

I cessible bo public particularly when 
rights and liberties of people are affected 
—By such publicity only public can bo 
satisfied that law is being properly ad¬ 
ministered 

132 I C 327=1931 A L J 405=15 A I Cr R 
I 463=1 R 1931 AH 437=12 L R A Cr 59= 
1931 Cr C 620=32 Cr L J 864=53 AH 724= 

A ! R 1931 AH 364. 

-Ch. 17, R. 1 (6)—Appeal to Privy 

Council—Security may be given in im. 

movable property in exceptional cases 
145 I C 853 = 1933 A L J 273 = 1933 Cr C 
387=55 All 246 =A 1 R 1933 All 225. 

j ALLUVION AND DILUVION 

,-Ghazipur District—Malsa Khas and 

Malsa Khurd—Custom of “dhardhura" 

' exists 

17 R D 252 = 14 L R A Rev 172 = 

air 1933 AH 376. 
-“Dhardhura"—Deep stream rule ap¬ 
plies where a'^crebion is gradual 

17 R D 292 = 14 L R A Rav 172 = 

A I R 1933 All 376. 
-Suit for newly formed chur lands— 


122 I C 597 = 15 R D 336 = 
A I R 1931 AH 211 (1). 

S. 273—Issue remitted to Revenue 
Court for decision—Civil Court cannot go 


Pleadings should nob be strictly con¬ 
strued 

142 I C'535=56. C L J 263 = 
A I R 1933 Cal 199. 


1931.33 T. D.—3 Sz 4 
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-Chur lands—Possession is with 

title-holder 

142 I C 525 = 58 C L J 263= 

A 1 R 1933 Cal 199. 

--Person showing possession till time 

of diluvion is presumed to continue to 
be in possession as long as land is sub¬ 
merged 

A I R 1933 Pat 468. 

-I'linciple of constructive possession 

has no application where land is cap¬ 
able of use in ordinary way for 12 years 

or more immediately preceding suit 

A1 R 1933 Pat 468. 

APPEAL 

-Amending Act laying down rule 

of procedure adects pending action 

A I R 1933 All 846. 

-Appeal against order granting ap. 

plication for review lies only in cases 

mentioned in O. 47, R. 7, Civil P. C. 

146 I C 231 = 6 R A 276 = 14 L R A Rev 731 
= 17 R D 921=A 1 R 1933 All 778. 

-Order definitely dismissing execu¬ 
tion application is appealable 

A I R 1933 All 732. 

-Subject-matter—Subject matter of 

suit or appeal is not necessarily identi¬ 
cal with subject-matter in dispute bet¬ 
ween parties 

143 1 C 312 = 54 All 459=A I R 1933 AM 4. 

-No appeal or revision lies from find¬ 
ing as to jurisdiction 

138 I C 347 = 16 R D 413 = 1 R 1932 AM 390 
= 1932 A L J 468=A I R 1932 All 415. 

-Parties—Judgment-debtor declared 

insolvent before date of decree—Orticial 
Receiver is necessary party to proceed¬ 
ings in appeal 

141 1 C 146 = 54 All 532 = 1 R 1933 All 54 = 
1932 A L J 361=A I R 1932 AM 382. 

-Point of law can be taken for first 

time in appeal 

35 B L R 850=A 1 R 1933 Bom 413. 

-Though regard must be had to find¬ 
ing of fact of trial Court, appellate 

Court can come to its own conclusion 

57 C L J 246=A I R 1933 Cal 769. 

-Appeal from original side from 

order in claim case does not lie 

37 C W N 641 = 60 Cal 914 = 

A 1 R 1933 Cal 715. 

-Joint decree in favour of two per¬ 
sons declaring title to eight annas share 
as against another—Latter cannot chal¬ 
lenge decree only as against one of joint 
decree-holders and to the extent of bis 

four annas share 

144 I C 814=C W N 84=6 R C 41= 

A 1 R 1933 Cal 464. 


APPEAL 

-Limit upon, to be enforced under 

Government of India Act, S. 107 

142 1 C 280 = 37 C W N 201 = 1933 Cr C 193 

= 34 Cr L J 299=60 Cal 6 18 = 1 R 1933 Cal 

246=A I R 1933 Cal 132. 

-Plaint asking for various reliefs, 

e. g., declaration, injunction, partition, 

etc. — Plaintiff appellant is not obliged 

to appeal against any part of decree 

that he does nob want to appeal against 

—He may appeal only on 'question of 

partition if he so likes and give up other 

claims 

137 1 C 519 = 1 R 1932 Cal 345=54 C LX 
317=36 C W N 291=A I R 1932 Cal 353. 

-Jurisdiction — Claim in mortgage 

suit for sale at Rs. 4,477-2-0—Plaint 
containing prayer for interest pendente 
lito and costs—Decree for Rs. 6,357-7-0* 
— Appeal lies to District Judge and nob 
to High Court—Court-fees are to be 
calculated ad valorem 

130 I C 876 = 58 Cal 829=1 R 193Cal 396= 

52 C L J 589=A 1 R 1931 Cal 159. 

-Plea of limitation apparent on face 

of record can be taken in appeal 

A I R 1933 Lah 1044 (1).. 

-Letters Patent appeal—New point 

cannot be raised 

145 I C 416=34 P L R 853 = 6 R L 100 = 

A I R 1933 Lah 685.. 

-Practice—Prayer in appeal to ex¬ 
punge unnecessary findings in lower 
Court’s judgment—High Court has not 
power to do so but can only declare that 

such findings are not binding on parties- 

144 I C 620 = 1 R 1933 Lah 519= 

A 1 R 1933 Lah 678 (2).. 

-Practice — Two appeals awating 

disposal by same Bench—Application 
for withdrawal of one appeal made— 
High Court in second of appeals cannot 
I go into question of appointment of re¬ 
ceiver in former 

A 1 R 1933 Lah.67L 
-Appellate Court has power to re¬ 
mand case if irreparable injury is done 

‘ bo party conbiary to law 
' 143 I C 685 = 1 R 1933 Lah 377= 

AIR 1933. Lah 157.. 

I 

-Competency of — Objection mis¬ 
described as one under O. 21, R. 56, 

I Civil P. O., while really coming under 
I S. 47, Civil P. O.—Court under mistake 
I dealing with case as under O. 21, B. 58 

—Still order is decree and is appealable 
137 I C 258=33 P L R 496=1 R. 1932 Lah. 

315=A 1 R 1932 Lah 376.. 

-Now plea—Contention not raised in. 
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APPEAL 

Court below cannot be allowed to be 
raised in appeal 

136 1 C 733=33 P L R 151=1 R 1932 
Lah 269=:A 1 R 1932 Lah 264. 

-No appeal lies on order passed under 

S. 151, Civil P. C. 

134 I C 292=22 Lah 602=1 R 1931 Lah 916 

=32 P L R 863=33 P L R 224 = 

A 1 R 1931 Lah 344(1). 

-Appeal against order passed without 

jurisdiction is maintainable 

131 I C 141=32 P L R 293= 

A 1 R 1931 Lah 96. 

-Costs—No appeal on merits—Appeal 

from costs only also does not lie 

139 1 C 167=36 M L W 646=1 R 1932 Mad 

632=1932 M W N 1244= 
A I R 1932 Mad 714. 

-Appellant has to show that right of 

appeal is expressly given by Statute 
135 I C 1=62 M L J 199=34 M L W 533= 

1 R 1932 Mad 33=1931 M W N 830 = 

A 1 R 1931 Mad 760. 

-Competency — Powers of appellate 

Court — Competency to hear appeals de¬ 
pends upon power to enforce orders 

140 1 C 49=33 Cr L J 849 = 1932 Cr C 672= 

28 N L R 233 = 1 R 1932 Nag 118 = 
A I R 1932 Nag 121 (F B). 

-‘ Person aggrieved” explained — A 

man aggrieved is a man against whom a 
decision has been pronounced which has 
wiongfully refused him something, which 

he has a right to demand 

141 1 C 353=28 N L R 286=1 R 1933 Nag 

59=A I R 1933 Nag 9. 

-Bight of appeal is not matter of 

procedure but substantive rigltt and > 
hence cannot arise by implication—Ap¬ 
plication to restore application for resto¬ 
ration of suit dismissed — No appeal lies: 
19 N L R 119=A 1 R 1923 Nag 293=75 
J C 589, Overruled 

139 I C 296 = 28 N L R 83 = 1 R 1932 Nag 97 

=A I R 1932 Nag 101. 

-Issue depending on credit of wit¬ 
nesses—Finding of trial Judge should 

nob bs intsrfsMd with by appellate Court 
10 O W N 201=A 1 R 1933 Oudh 142. 

-Onus of proving that lower Court 

judgment is wrong is on appellant 

10 O W N 201=A 1 R 1933 Oudh 142. 

-Burden of proof—Evidence adduced 

by both parties not satisfactory—Appel¬ 
lant must show that conclusion arrived 

at by trial Judge is manifestly wrong 

141 1 C 670 = 9 OWN 1171 = 

1 R 1933 Oudh 69. 

-In appeals appellant has to show 

that judgment appealed agair st is wrong 
134 I C 407 = 1 R 1931 Oudh 359=8 OWN 
883=15 R D 427=12 L R A Rev 213 = 

A 1 R 1931 Oudh 346. 


APPEAL 

-Forum—Valuation—Plain bid’s valu¬ 
ation in plaint controls jurisdiction of 
Court of appeal unless true value has 

been, through negligence, misrepresented 
130 1 C 339=1 R 1931 Oudh 58=7 OWN 
1188=6 Luck 426=A I R 1931 Oudh 58. 

-Competency — Appeal to proper 

authority—Order is order of appellate 
Court even though appeal nob main¬ 
tainable 

133 I C 753 = 12 P L T 915 = 11 Pat 187= 

I R 1931 Pat 401=A I R 1931 Pat 306 (F B). 

-Order refusing certificate is appeal- 

able 

A 1 R 1933 Pat 634. 
-Preliminary decree passed—Appli¬ 
cation for certificate of payment refused 
and final decree passed—Appeal against 

order of refusal is competent 

A I R 1933 Pat 634. 

-Civil P. C. (1908), S. 151—Order 

made under S. 151 is not appealable 

A1 R 1933 Pat 564(2). 

-In appeal suit decreed on ground nob 

raised in pleadings bub entirely now 

case made—Court's action held improper 
133 i C 673=13 P L T 129=1 R 1931 Pat 
385 = 10 Pat 572=A I R 1931 Pat 389. 

-Value of appeal is same as value of 

original plaint—Stamp has to be put on 

value put for jurisdiction 

A I R 1933 Rang 410(1). 

-Appeal and revision compared 

144 I C 883=6 R S 12 = 
A I R 1933 Sind 200. 

ARBITRATION 

-AWARD—Award challenged as not 

being supported by evidence—Onus of 
proof is on party asserting to show ab¬ 
sence of evidence on face of award 

143 I C 147=37 M L W 401 = 
A I R 1933 P C 46 (PC). 

--Award—Civil dispute as to right to 

share of offerings referred to arbitration 
—Award directing defendant to deliver 
half of offerings not filed — Suit for re¬ 
covery of half of offerings or award or in 

the alternative for price is maintainable 
1933 A L J 690=A I R 1933 AH 748. 

-Award granting joint decree against 

defendants as heirs of deceased—Award 
set aside one defendant nob being party 
bo reference—High Court will nob inter¬ 
fere 

130 I C 291=1931 A L J 100=1 R 1931 
AH 259=A I R 1931 AH 242(1). 

-Award—Award in name of firm— 

Firm in firm name entering into con¬ 
tract containing clause for submission of 
disputes to arbitration—Award can be 
in firm’s name against firm 

35 B L R 941=A I R 1933 Bom 433. 
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-Award—Partition — Unequal dis¬ 
tribution by arbitrator—Arbitrator not 
asked to explain unequal distribution— 

Court cannot refuse to file the award 

A I R 1933 Lah 1034. 

-Award—Two out of three partners j 

referring to arbitration—Award is valid | 
as between themselves—Award acted on | 
—Persons deriving benefit under it can¬ 
not afterwards impeach it—Arbitrators 
deciding upon matters notin reference— 
Award accepted and acted upon—Parties 

cannot subsequentlv repudiate it 

134 I C 99=33 P L R 128 = 1 R 1931 Lah 867 

=A I R 1932 Lah 69. 

-Award—Parties consenting to award 

— They cannot be allowed to object that 

the award is partial or incomplete 

135 1 C 62=32 P L R 754. 

-Award — Reference on behalf of 

minors by person not appointed as guar¬ 
dian—Both reference and award are in¬ 
valid 

142 1 C 189 (Rang), 
-Award—Setting aside—Legal repre¬ 
sentatives of deceased party to award 
can appeal and oppose the setting aside 
of the award 

A I R 1933 Sind 300 


ARBITRATION 

contract is bound by arbitration clause 
in contract 

140 I C 626=27 SLR 169 = 
A I R 1933 Sind 6=A I R 1933 Sind 75. 

-Clause in contract—Power given by 

submission clause in contract cannot be 
assigned—Assignee cannot enforce sub¬ 
mission clause on strengh of assignment 
in his favour 

139 I C 596 = 26 SLR 368=1 R 1932 Sind 

133=A 1 R 1932 Sind 126, 

-POWERS OF ARBITRATOR—Arbi¬ 
trator cannot be allowed to make private 
inquiries 

128 1 C 4 = 1930 A L J 944=1 R 1931 All 4 = 

52 All 938=A I R 1931 All 276. 

-“Powers of arbitrator—Arbitrators 

cannot go into question not referred 

to them. — Arbitration against firm— 

Decision as to who are partners .need 

not be decided by arbitrators—It should 

be decided in execution proceedings or 

by separate suit 

1 140 I C 761=34' BLR 737=1 R 1933 Bom 
i 35=A I R 1932 Bom 375. 

I -Powers of arbitrator—Powers of 

arbitrators are limited to matters law¬ 
fully submitted to them 

134 I C 705=33 BLR 759=1 R 1931 
' Bom 513=55 Bom 503^ 

A 1 R 1931 Bom 343. 


-CLAUSE IN CONTRACT—Arbitra¬ 
tion clause in wagering contract is un- i 
enforceable—Suit to sot aside an award 
iu pursuance of such arbitration clause 
lies 

60 Col 856=A 1 R 1933 Cal 759. 

—-Clause in contract—Matter to be 

refer red mixed up with matters not to be 

referredCourt’s duly as to staying of 

proceedings—Action as to matters not 

referred should go on unless such matters 

were main matters and matters referred 

were of subordinato and trifling nature 
134 I C 529 = 58 Cal 1107 = 53 C L J 321 = 
35 C W N 514 = 1 R 1931 Cal 833 = 

A I R 1931 Cal 772 (2) 


-Powers of arbitrator—Party failing 

to appoint its arbitrator within time in 
spite of request by other party— Arbi¬ 
trator can proceed with arbitration 

without waiting for full time stipulated 
137 I C 846=33 P L R 365=1 R 1932 Lah 

364=A I R 1932 Lah 378. 

-Powers of arbitrator—Parties given 

opportunity to adduce evidence—No 
misconduct if arbitrators proceed on evi¬ 
dence before them 

A 1 R 1933 Sind 300. 

-POWERS OF COURT—Mere mak¬ 
ing of award does nob oust jurisdiction 
of Court 

134 1 C 705=33 BLR 759=1 R 1931 
Bom 513 = 55 Bom 503=A 1 R 1931 Bom 343. 


-Clause in contract — Court ought to 

respect agreement primarily bub may 

refuse bo stay in suitable cases 

134 I C 529=58 Col 1107 = 53 C L J 321 = 
35 C W N 514 = 1 R 1931 Cal 833= ! 

A I R 1931 Col 772 (2). 

-Clause in Contract—Portion of re¬ 
lief nob within clause in contract—Main 
subject however within arbitration clause 

—Proceedings can be stayed 

134 1 C 529 = 58 Cal 1107 = 53 C L J 321= , 
35 C W N 514 = 1 R 1931 Cal 833= i 

AIR 1931 Cal 772 (2). 

-Clause in Contract— Assignee of 


-REFERENCE—Mother as de facto 

guardian cannot enter into reference to 
make award binding upon share of minors 
—Nor can she enter into family ar¬ 
rangement—Subsequent appointment of 
mother as de jure guardian would nob 
validate either 

136 1 C 97=62 M L J 410 = 35 M L W 435 = 
59 I A 92=55 C L J 157 = 34 BLR 528 = 
33 P L R 403=7 Luck 1=9 OWN 180 = 
1932 A L J 199=36 C W N 381=1 R 1932 

p c 49=A I R 1932 P C 76 (PC). 

-Reference—Agreement to abide by 

statement of particular witness is not 
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ARBITRATION 

reference to arbitration—Difference bet- 
\c^een two explained 

146 I C 84=1933 A L J 1127=6 R A 232= 

A I R 1933 All 861 (SB). 

-Reference—Agreement to refer to ' 

arbitration in consideration for dropping ! 

non-compoundable criminal proceedings | 

—Agreement and award on such refer- i 

ence are both opposed to public policy 

and illegal 

37 C W N 749=A I R 1933 Cal 817. 

——Reference—Claim for restitution of 

wife cannot be referred to arbitration 
144 1 C 179=34 P L R 282=1 R 1933 Lah 

424=A 1 R 1933 Lah 532 (1). 

-Reference— Pleader appearing for 

advocate of party has no power to refer 
suit to arbitration unless duly autho¬ 
rized as required by R. 4 

136 I C 712=33 P L R 388=13 Lah 775= 

1 R 1932 Lah 248=A 1 R 1932 Lah 373. 

I 

-Reference—Reference by one party ; 

alone is not valid 

133 1 C 558=1 R 1931 Lah 798= i 

A 1 R 1932 Lah 291. I 

-Reference—Manager of joint family ; 

business cannot refer a matter to ; 

arbitration so as to bind his partners j 

133 I C 558=1 R 1931 Lah 798= ' 

A 1 R 1932 Lah 291. 

-Reference — Parole submission to 

arbitration is legal 

130 I C 810 = 13 P L T 101 = 
A I R 1931 Pat 92. 

-Reference — Reference by minor’s ^ 

guardian is legal | 

130 1 C 810=13 P L T 101 = 

A I R 1931 Lah 92. 

-Reference — Authority of person 

making reference to arbitration when not 

challenged in lower Court cannot be 

challenged in appeal 

130 I C 810=13 P L T 101 = 

A I R 1931 Pat 92. 

-Reference—Agreement to reformat- i 

ter to person and to abide by bis deci¬ 
sion amounts to reference to arbitration 

A 1 R 1933 Rang 407. 

-Reference—Revocation—Complaint 

of defamation compromised— Question 
of damages referred to arbitration—Per¬ 
son not party to criminal proceedings 
made to join reference—Pleaders cf par¬ 
ties to criminal proceedings appointed 
arbitrators—Third person held entitled 
to revoke in absence of evidence that he 

was aware of that nature of agreement 

A I R 1933 Sind 347. 

■ REVISION—Revision lies where 


ARBITRATION 

award is set aside and arbitration pro¬ 
ceedings are superseded 

133 I C 416 1 R=1931 All 656 = 

A 1 R 1931 All 721. 

-Revision—Judge using discretion in 

refusing to refer matter to arbitration 

High Court will not interfere 

AIR 1933 Lah 1007 (1). 

-REVOCATION—Unless substantial 

injustice no leave to revoke 

AIR 1933 Sind 347. 

-Revocation—Little chance of im¬ 
partial justice—Party to reference should 

not be bound to his contract 

A I R 1933 Sind 347. 

-RIGHTS OF arbitrator—D e¬ 
legation of duty—Arbitrator must exer- ^ 
cise his own judgment on points in dis¬ 
pute and must give his own independent 
decision 

133 1 C531=I R 1931 All 691= 

AI R1931 AII751. 

-Rights of arbitrators — Failure of 

party to attend due service of notice 

Arbitrator can proceed ex parte But he 

should give notice of his intention todo so 

135 I C 174 = 

33 B L R 1357 =I R 1932 Bom 62= 

A I R 1932 Bom 68. 

-Rights of arbitrator—Arbitrator de¬ 
ciding matters which be has no jurisdic¬ 
tion to try—Appearance of party after 
protest does not give arbitrator author¬ 
ity or estop the party from objecting as 

to jurisdiction 

134 I C 705 = 33 BLR 759 = 

I R 1931 Bom 513=55 Bom 503 = 

A 1 R 1931 Bom 343. 

*-Bights of arbitrator — Arbitrator 

chosen by parties is entitled to his fees 

unless charges are extortionate 

AID iQ'ir} c:...4 


-RIGHTS OF PARTIES—Dispute 

as to right bo claim a share in proceeds 
of sales of lands referred to arbitration 
—Arbitrator deciding only about right 
and not account—Parties can enforce 
award 

143 I C 147 = 37 M L W 401 = 
A I R 1933 P C 46 (P C). 

-Rights of parties—Delhi Piecegoods 

Association rules — Power to appoint 
umpire when party is entitled consi¬ 
dered 

132 I C 324 = 1931 A L J 20 = 
I R 1931 All 484 = 53 All 384 = 
A 1 R 1931 All 136 (2). 

-Rights of parties —Taking part in 

proceedings after making protest does 

not amount to waiver of right to object 

135 I C 174 = 
33 B L R 1357 = 1 R 1933 Bom 62= 

A I R 1932 Bom 68. 
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-Rights of parties—Party must be 

allowed reasonable .opportunity of pro¬ 
ving his case by evidence or arguments 

135 1 C 174 = 
33 B L R 1357=1 R 1932 Bom 62= 

AIR 1932 Bom 68. 

• -Rights of parties—Parties objecting 

to jurisdiction do not waive their rights 

bv proceeding with the case 

• 128 I C 881 = 32 B L R 1451 = 
1 R 1931 Bom 97=A I R 1931 Bom 81. 

-Rights of Parties—Dispute between 

buyers and sellers —Buyers have right 

to arbitration and sub.buyers are no 

parties to it 

140 I C 877 = 59 Cal 928 = 
I R 1933 Cal 67=A I R 1932 Cal 879. 

-Rights of parties—Neglect to act 

for three years — Another arbitrator 
should be appointed 

144 I C 42= 1 R 1933 Sind 167 = 

A I R 1933 Sind 115. 

-TRADE CUSTOM—Rules of Mar- 

wari Chamber of Commerce, R. 21 — 

Vice-Chairman, unless specially einpo- 

wered by Chairman, cannot extend time 

for making award 

129 I C 886 = 32 BLR 1650 = 
55 Bom 452=A I R 1931 Bom 125. 

-VATjIDITY — I’ropriety of arbitra¬ 
tion is to be judged from circumstances 
existing at time of reference and not 

from eubsequent events 

131 1 C 738 = 33 P L R 196 = 
1 R 1931 Lah 4 98=12 Lah 767 = 

A I R 1931 Lah 728. 

-Validity — Reference by properly 

constituted guardian hinds minor 

131 I C 738 = 33 P L R 196=12 Lah 767 = 
I R 1931 Lah 498=A I R 1931 Lah 728. 

-Validity—Award during pendency 

of suit but consented to by parties— 

Award is binding 

131 1 C 126=A I R 1931 Lah 594. 

-Validity —Sui b referred to arbitration 

—One arbitrator remaining absent— 
Auftvd is illegal—Party though present 
allowing proceedings to go on and ter¬ 
minate cannot subsequently object to 
award 

136 1 C 207 = 1 R 1932 Mad 271 = 1931 
M W N 961 = 34 M L W 725 = 
61 M L J 761=A I R 1932 Mad 157. 

-Validity—Tarty taking advantage 

of award cannor. contest its validity 
134 I C 373 = 1 R 1931 Sind 117 = 25 SLR 

405= A I R 1931 Sind 107. 

-Miscollaneous—Arbitration outside 

suit is a fact to bo eotablisbed like any¬ 
thing else 

146 I C 204 = 6 R M 220 = 
A 1 R 1933 Mad 471. 


ARBITRATION 

-Miscellaneous — Servant of one 

party can act as arbitrator 

140 I C 626=27 SLR 169= 
1 R 1933 Sind 6=A 1 R 1933 Sind 75 

ARBITRATION ACT (9 OF 1899) 

-Court cannot extend time without 

an express application and due notice to 
other party 

129 I C 886=32 BLR 1650 = 
55 Bom 452=A I R 1931 Bom 125. 

-Act not applicable—Reference under 

the Act is not legal 

132 I C 399=1 R 1931 Lah 591= 
32 P L R 444=A I R 1931 Lah 555. 

-Applicability— Comp.iny party to 

dispute—Still Act does' not apply to 

whole of British India 

132 I C 399=1 R 1931 Lah 591 = 
32 P L R444=A I R 1931 Lah 555. 

-Application—Courts in Ferozepore 

cannot proceed with reference under the 

Act 

132 I C 399 = 1 R 1931 Lah 591 = 
32 P L R 444=A I R 1931 Lah 555. 

-Applicability— 'l?erCunliJ/e, J. —Act 

applies to agreement between partes not 

in litigation before Court—Per Carr, J. — 

Act applies to parties to suit engaging in 

arbitration without order of Court 

131 I C 57 = 9 Rang 39 = 
1 R 1931 Rang 121=A 1 R 1931 Rang 58. 

-Private arbitration — Parties must 

produce witnesses—Arbitrator cannot 
summon 

A I R 1933 Sind 3oO. 
-S. 2 (as amended by Punjab Amend¬ 
ment Act. 191l)—Arbitration Act does 
not apply to cases where it is not spe¬ 
cially mentioned in agreement that it is 
to apply 

145 I C 129=6 R L 57=AI R 1933 Lah 173. 

-S. 2—S. 2 (including proviso) does 

not Bl'fect arbitration under Companies 
Act (1913). S. 152 (3) 

141 I C 64=33 P L R 1048 = 14 Lah 249 = 
1 R 1933 Lah 57=A I R 1933 Lah 44. 

-S. 2—Submission made at Karachi 

—Court at Amritsar has jurisliction to 
act under Arbitration Act 

130 I C 769 = 1 R 1931 Lah 337 = 

A 1 R 1931 Lah 66. 

-Ss. 2, 3, 4, 8 and 9—Agreement to 

refer dispute to five panchyatdars—One 
refusing to act—Dispute exclusively tri¬ 
able by High Court —As High Court had 
jurisdiction to try suit, so case could nob 
bo governed by provisions of Civil Pro¬ 
cedure Code—High Court also could not 
appoint another panch in place of one 
refusing under Ss. 8 and 9, and hence 
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could not give any relief as matter was 

referred to five pauchayatdars 

130 I C 668 = 60 M L J 498=1 R 1931 Mad 
412=54 Mad 198=33 M L W 60 = 

A I R 1931 Mad 170. 

- S. 2—Companies Act (1913), S. 152 

—Arbitrations under S. 152 are not res¬ 
tricted by S. 2 

136 I C 445=13 P L T 169 = 

A I R 1933 Pat 49. 

■- S. 4 {h) — Written agreement— 

PlaiD acceptance of documents contain¬ 
ing all terms is sufficient—Agreement 
may bo signed by both parties or it may 
be signed document by one party and ac¬ 
cepted by other or document unsigned 

hy both but accepted bv both 

132 I C 324 = 1931 A L J 20 = 

I R 1931 All 484 = 53 All 384 = 
A I R 1931 All 136 (2). 

- S. 4 (6)—East India Cotton Associa¬ 
tion by-laws—Under S. 3, By-law 82 
To give jurisdiction to arbitrator it must 
be shown that there are disputes bet¬ 
ween the parties and that there is an 
agreement between them to submit the 
dispute to arbitration—Arbitrator under 
contract cannot arbitrate on contract 
■that is denied 

138 I C 337=34 BLR 697 = 

I R 1932 Bom 372=A 1 R 1932 Bom 341. ; 

-S. 4—Parties agreeing to do busi¬ 
ness on certain terms, one of which is 
reference toarhitration—Assent to those 

terms by conduct amounts to submission 

128 I C 881=32 B L R 1451 = 

1 R 1931 Bom 97=A 1 R 1931 Bom 81. 

- S. 4—By-laws under Bombay Cotton 

Contracts Act making reference compul¬ 
sory in case of disputes, coupled with 
agreement of parties to abide by them 

amounts to submission in writing 

128 I C 881=32 BLR 1451 = 1 R 1931 
Bom 97=A i R 1931 Bom 81. 

- S. 4—Award on oral submission is 

not invalid 

139 I C 355=36 M L W 486 = 1 R 1932 Mad 
659 = 63 M L J 610=1932 M W N 988 = 
56 Mad d5=A I R 1932 Mad 745. 

- S. 8—Reference does not become in. 

fructuous on death of parties to refer. 

«nce 

144 I C 42=1 R 1933 Sind 167 = 

A I R 1933 Sind 115. 

-S. 8 (/>)—Person named in contract 

refusing to arbitrate is no ground for le- 

iusing to enforce arbitration clause 

140 1 C 626 = 27 SLR 169 = 

I R 1933 Sind 6 = A I R 1933 Sind 75. 

-S. 9—Two arbitrators, one to bo 

nominated by each party—One party 

allowed to nominate on behalf cf other 


ARBITRATION ACT 

on latter’s failure to do so but no reci¬ 
procal power—Latter has only right to 

nominate under S. 9 

27 S L R 186=A 1 R 1933 Sind 328. 

-S. 9—S. 9 docs not provide for case 

where one party is entitled to appoint 

two arbitrators 

142 1 C 706=1 R 1933 Sind 115= 

A I R 1933 Sind 6 

- S. 11 —Award filed in Court not set 

aside nor remitted for reconsideration— 
Award is enforceable as decree—Decree 
cannot however bo passed on such award 
as under Sch. 2, para. 21, Civil P. C. and 
is a nullity—Bub an award can be en- 
forced at the instance of a party to 
award 

1421 C 324 = 64M L J 341 = 1933 A L J 343 
= 57 C L J 143=1933 M W N 178= 
37 M L W 327=35 BLR 327=37 C W N 

401=60 I A 71 = 60 Cal 670=f 
! R 1933 P C 63=A I R 1933 P C 61 (P C). 

- S. 11 —Award against firm under 

S. 11—Arbitration Act is governed by 

O. 21, R. 50 

134 I C 1026=13 Lah 327 = 33 P L R 598 = 
I R ’931 Lah 1026=A I R 1931 Lah 736. 

-Ss. 11 and 15—Award filed under 

S. 11 becomes enforceable under S. 15 as 
decree and provisions relating to execu¬ 
tion apply to it 

134 1 C 683=1 R 1931 Nag 171= 
27 N L R 386=A I R 1931 Nag 170. 

- S. 11 — Award is decree where it 

comes to Court for being filed 

142 1 C 489=27 SLR 109= 
I R 1933 Sind 95=A I R 1933 Sind 78. 

- S. 11 (2)—More receipt of award by 

Court amounts to filing of award 

134 I C 1182 = 1 R 1932 Sind 14 = 
25 S L R 528=A I R 1931 Sind 160. 

- “S. 14 —Award filed in Court—Ob¬ 
jection to jurisdiction of arbitrator can 
be raised even by separate suit—Objec¬ 
tion if raised before arbitration Court 
under S. 14 and decided, separate suic is 

barred by Civil P. C., S. 11 

137 I C 846 = 33 P L R 365 = 
1 R 1932 Lah 364=A i R 1932 Lah 378. 

-S. 14— A and B signing indent of 

contract containing clause of reference 

to arbitration—Reference signed—Award 

filed— B objecting that -1 had no power 

to sign reference being an agent and 

that submission was invalid—Held un. 

dor circumstances stated that objections 

failed—Hold also that B was estopped 

A I R 1933 Sind 207. 

- S. 14 — No valid reference by reason 

of fraud, misrepresentation or mistake 
—Party can file objection under S. 14— 
Alternative remedy by suit is also com- 
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ARBITRATION ACT ) 

pefceofc—Objections filed and dismissed— 
It is nob open to objector to have the mat¬ 
ter inquired intoapain by separate suit 

136 -1 C 806 = i R 193 2 Sind 66— 

A 1 R 1932 Sind 20. 

-S. 15—A ward filed in Court not set ' 

aside nor remitted for reconsideration— i 
Award is enforceable as decree—Decree i 
cannot however be passed on such award | 
as under Sch. 3, para. 21. and is a 
nullity—Bub an award can he enforced 
at the instance of a party bo award 

142 I C 324 = 64 M L J 341 = 
1933 A L J 343 = 57 C L J 143= 
1933 M W N 178=37 M L W 327 = 
35 B L R 327=37 C W N 401 = 60 I A 71 = 

60 Cal 670 = 1 R 1933 P C 63= 
A I R 1933 P C 61 (P C). 

--S. 15—Civil P. C. (1908), O. 21. . 

R. 50 (2)—Holder of award can enforce 

it under O. 21, R. 50 by applying to High | 
Court j 

35 B L R 341 = A I R 1933 Bom 433. 
--Ss. 15 and 11—Award filed under j 

S. 1 i becomes enforceable under S. 15 as 
decree and provisions relating to execu¬ 
tion apply to it 

134 I C 683 = 1 R 1931 Nag 171 = 
27 N L R 386=A 1 R 1931 Nag 170. 

S. 15 Award filed in District Court 
Decree in accordance with award— i 
Execution application filed—Passing of 
decree may be ignored and prayer for | 
execution should he treated not as one for , 
execution of decree, but for execution of 
award itself 

143 I C 435=1 R 1933 Pesh 23 = 

A I R 1933 Pesh 66. 

■ S. 15—Dekkban Agriculturists’ Re¬ 
lief Act (1879), S. 22—S. 22 appliesto 
execution proceedings taken for enforce- j 
ment of awards under S. 15: 14 6’ D I 

217 — 60 1 C 942, Ovcruled 1 

133 I C 65 = 1 R 1931 Sind 97= ! 
25 S L R 475=A 1 R 1931 Sind 97 (F B). 

S. 19—Dispute not arising out of 
contract between parties but between 
one of tho parties and third person in i 
connexion with acceptance of bill — ! 
Transaction is collateral to but nob aris¬ 
ing out of agreement—Order for stay 
under 8. 19 cannot he made i 

143 I C 385=1932 A L J 1055= , 

A I R 1933 All 74. i 

-S. 19—Trial Judge refusing stay for 

referring to arbitration—Evidence led— 
Decree passed—Full Court cannot inter- | 
fere and order stay 

144 I C 643=35 BLR 287 = 

I R 1933 Bom 312=A 1 R 1933 Bom 202. 

-S, 19 — Presidency Small Cause 


ARBITRATION ACT 

Ccurt, Bombay, can stay suit to enable 

parties to refer to arbibration 

134 I C 705=33 Bom L R 759= 
1 R 1931 Bom 513=55 Bom 503= 

A 1 R 1931 Bom 343. 

- S. 19—Arbitration clause — Civil 

Court’s jurisdiction is not ousted 

142 I C 351=33 P L R 1020= 
I R 1933 Lah 167=A 1 R 1933 Lah 79. 

- S. 19—Order refusing to stay pro¬ 
ceeding under S. 19 is not appealable 

132 I C 850 = 13 Lah 59=33 P L R 887= 
I R 1931*Lah 690=A 1 R 1933 Lah 644. 

- S, 19—Application foristay is to be 

made to trying Court 

132 I C 850 = 13 Lah 59=33 P L R 887= 
I R 1931 Lah 690=A I K 1931 Lah 644. 

-S. 19—Order refusing to stay pro¬ 
ceedings under S. 19—Revision lies 

132 I C 850=13 Lah 59 = 33 P L R 887= 
I R 1931 Lah 690=A 1 R 1931 Lah 644. 

- S. 19 — No appeal lies from order 

under S. 19 

130 I C 769=1 R 1931 Lah 337 = 

A 1 R 1931 Lah 66. 

-S. 19 — “Court” in S. 19 means 

Court trying suit and not District Court 

130 1 C 769=1 R 1931 Lah 337= 

A 1 R 1931 Lah 66. 

-S. 19—“Court” means Court seized 

of the case whether such Court is a 
superior or inferior Court 

A 1 R 1933 Sind 376 (F B). 

-S. 19—Stay—Suit pending in Judi¬ 
cial Commissioner’s Court— Separate 
application under S. 19 for stay should 
be filed 

140 I C 626 = 27 SLR 169= 
I R 1933 Sind 6=A I R 1933 Sind 75. 

- S, 19—Application for stay is not 

barred if motion for adjournment is made 
subsequen tly 

140 1 C 626=27 SLR 169=1 R 1933 Sind'6= 

A I R 1933 Sind 75. 

-S. 19— Bill of lading containing 

clause for arbitration—Arbitrators and 
umpire required to be residents of Lon¬ 
don and arbitration required to take 
place in London—Either party permit¬ 
ted to make submission rule of High. 
Court of Justice in England—S. 19 ap¬ 
plied to the submission clause aud stay 
of suit could be ordersd — Submission 
clause was nob illegal under S. 28, Con¬ 
tract Act—There was nothing unfair to 

plaintiff if stay w’as ordered 

139 1 C 769=26 SLR 497= 
1 R 1932 Sind 137=A I R 1932 Sind 111- 

-S.19—Where all defendants are 

bound by submission, all need nob apply 

for stay of suit 

139 I C 769 = 26 SLR 497= 
- - 1 R 1932 Sind 137=A 1 R 1932 Sind 111. 
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ARBITRATION ACT. 

-S. 19—Application for stay of suit 

should be made in trial Court 

134 1 C 398=1 R 1931 Sind 142=25 SLR 

466=A 1 R 1931 Sind 106. 
ARMS ACT (11 OF 1878.) 

-S, 4—Patakhas* are not ' ammuni¬ 
tion’* 

130 I C 626=32 Cr L J 564 = 1931 Cr C 
33=1 R 1931 All 290=1930 A L J 1467= 
12 L R A Cr 42=15 A I Cr R 249=32 Cr L J 
564 = 53 All 226=A I R 1931 All 17^ 

*-Ss. 4 and 19 (/) —Loose parts of 

same revolver in rusty condition capable 
of being used as firearm are arms” 
within the section 

145 I C 177=37 C W N 234=1933 Cr C 
770=6 R C 80 = 34 Cr L J 916= 
A I R 1933 Cal 495 (1). 

-S. 14—“Extent”—Word “extent” 


in S. 14 is not limited to territorial ex¬ 
tent 

142 I C 522 = 37 C W N 93=60 Cal 445= 
1933 Cr C 299=34 Cr L J 363= 

A I R 1933 Cal 218. 

-S. 14—License or exemption not 

granted by virtue of Act and rules would 
be invalid and no protecticn to accused 

charged with contravening Act exists 
140 I C 754 = 19 A 1 Cr R 262=34 Cr L J 
112= 1932 Cr C 815=1 R 1933 Rang 2= 

A 1 R 1932 Rang 180. 

- S. 19—Act or omission under S. 411 

I. P. C., and S. 19 is not same 

145 I C609=14 L R A Cr 63=34 Cr L J 
1018=19 A I Cr R 226=1933 A L J 523 = 

1933 Cr C 761 = 6 R A 135= 
A I R 1933 All 461. 

-S. 19—Loaded cartridges found in 

corn-bin amongst ghee, butter, etc.— 
Head of family held not guilty under 
Arms Act 

143 I C 114 = 1932 A L J 1072=14 L R A Cr 
7 = 1933 Cr C 160 = 19 A 1 Cr R 43 = 
34 Cr L J 517 = 55 All 112= 

' A 1 R 1933 All 112. 

-S. 19 — Weapon handed over to un¬ 
licensed person for negotiating sale— 

Such possession is no offence 

142 I C 522=37 C W N 93=60 Cal 445= 
1933 Cr C 299=34 Cr L J 363 = 

A I R 1933 Cal 218. 

- Ss. 19 and 20—Accused charged 

with offence punishable under S. 120 B, 
I. P. C., read with Ss. 19 and 20. Arms 
Act—Accused absconding and found in 
possession of arms at time of arrest— 
Separate proceedings under Ss. 19 and 
20 can bo taken 

143 1 C 627=1933 Cr C 351=34 Cr L J 

637 = 1 R 1933 Lah 373= 
A 1 R 1933 Lah 231. 

- S. 19—Joint trial for offences under 

S. 19, and S. 29, Frontier Crimes Regula¬ 
tion, and separate sentences passed to 


ARMS ACT. 

run consecutively, is proper and whole 
order is appealable 

A I R 1933 Pesh 90. 

- S. 19 (a)—Mere negotiation for sale^ 

to unlicensed person is no ofl’ence* 

142 I C 522=37 C W N 93 = 60 Cal 445= 
1933 Cr C 299=34 Cr L J 363 = 

A 1 R 1933 Cal 218. 

-S. 19 («f)—Prosecution for trans¬ 
porting cartridges in contravention of 
Arms Act—Prosecution must prove that 
cartridges exceeded number allowed by 
license 

141 I C 263 = 34 Cr L J 190=34 P L R 148= 
1933 Cr C 311=1 R 1933 Lah 105= 

A I R 1933 Lah 166. 

- S. 19 (e) —Held possession of gun 

by servant on behalf of his master for 

short time was no offence ’ 

14 P L T 653 = 1933 Cr C 1368= 

A I R 1933 Pat 600. 

-Ss. 19 (/) and 20—Accused in pos¬ 
session of revolver and attempting to 
run away with it is guilty under S. 19 (f) 
read with S. 20 

14 L R A Cr 233=1933 Cr C 1006= 20 
A 1 Cr R 119=A I R 1933 All 627. 


-S. 19 (j) —Finding of unlicensed 

gun in bouse—Presumption is that it 
was in possession and control of all adult 
members—One or all of them might be 
tried—Accused may then prove non- 
possession 

139 1 C 153=33 Cr L J 719=54 All 411 = 

I R 1932 All 535=17 A I Cr R 262=1932 

Cr C 561=13 L R A Cr 43=1932 A L J 

570 = A 1 R 1932 Ail 441 

- S. 19 (/)—Patakbas are not “am¬ 
munition” 

130 I C 626=1931 Cr C 33=1930 A L J 
1467 = 1 R 1931 All 290 = 53 All 226=12 
L R A Cr 42=15 A I Cr R 249 = 32 Cr L J 

564=A 1 R 1931 All 17. 

-Ss. 19 (/) and 20— Person cannot 

be convicted under both sectioLS in res¬ 
pect of same revolver 

57 C L J 57 = 1933 Cr C 958= 

A 1 R 1933Cal 594. 

Ss. 19 (/) and 20 — Mere posses 
sion is punishable under S. 19 while 
concealment is under S. 20—Intention is 
inferred from circumstances 
144 I C 957 = 60 Cal 545=1933 Cr C 860= 

6 R C 68 = 34 Cr L J 879= 
A I R 1933 Cal 516. 

-S. 19 (/)—Possession of arms after 

expiry of license even for a month is 
oflence 

142 I C 522=37 C W N 93=60 Cal 445 = 

1933 Cr C 299=34Cr L J 363 = 

A I R 1933 Cal 218. 


I 
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ARMS ACT 

^- S. 19 (/)—Two persons found to¬ 

gether—Arms found on one of them— 

Other is not guilty under S. 19 (f) 

142 I C 280=37 C W N 201=1933 Cr C 

193 = 34 Cr L J 299 = 60 Cal 618 = 

1 R 1933 Cal 246=A 1 R 1933 Cal 132. 

- Ss. 19 and 20—Person giving re¬ 
volver to another for purpose of keeping 
it concealed — Accused is guilty under 1 
S. 20 ' 

143 I C 802 = 37 C W N 195=1933 Cr C ' 
140 = 60 Cal 571 = 34 Cr L J 633=1 R 1933 , 

Cal 478=A ! R 1933 Cal 124. 

-Ss, 19 (/) and 29—Case under Arms 

Act in Dera Gh-izi Khan District re- > 

quires sanction of District Magistrate ' 
1933 Cr C 1114=A ! R 1933 Lah 869. 

-S. 19 (/)—Use of pistol with reck¬ 
less disregard of consequences—Accused 
is guilty under S. 307, I. P. C , and also 
under S. 19 (f) 

34 P L R 672=1933 Cr C 1108= 

A 1 R 1933 Lah 852. 


ARMS ACT 

trict Magistrate is necessary in Pesha¬ 
war and also in obhe/ four districts 

143 I C 508=1 R 1933 Pesh 29= 
1933 Cr C 1309=A I R 1933 Pesh 69. 

1 

!-'Ss. 19 {/) and 20—Conviction under 

' S. 20 can be altered to one under S 19(f) 
in appeal 

130 I C 437=32 Cr L J 517 = 25 S L R 1 = 
15 A I Cr R 513=1931 Cr C 57 = 

A 1 R 1931 Sind 9. 

- S. 19 (f) — Sanction to prosecute for 

offence under S. 20 read with S. 19 (f) 

should he treated as one for offence 

undor S. 19 (f) 

130 1 C 437=32 Cr L J 517 = 25 S L R 1 = 
15 A I CrR 513=1931 Cr C 57 = 

A I R 1931 Sind 9. 

-S. 19 (/)—Prosecution under S. 20 

prior to sanction to prosecute under 
S. 10 (f) is not bad 

130 I C 437 = 32 Cr L J 517 = 25 S L R 1 = 

15 A 1 Cr R 513=1931 Cr C 57 = 

A I R 1931 Sind 9. 


-S. 19 (/)—Accused pointing out re¬ 
volver concealed ill cattle-shed near house I 
—Accused living in house with his 
father and brother — Accused is not i 

guilty , 

146 I C 232 = 1933 Cr C 548 = 

A I R 1933 Lah 314. 

-Ss. 19 (/) and 20—Keeping chhavi 

in one’s house aud possessing stick that | 

would fit into it is offence under S. 10 (f) ^ 

and not under S. 20 , 

136 I C 724 = 1931 Cr C 849 = 1 R 1932 Lah 
260=33 P L R 379 = 33 Cr L J 346 = 

A 1 R 1931 Lah 561(1). ' 

•—“S. 19 (/)—Penal Code, Ss. 411 and 
4 14 — Throe accused in possession of 
stolen revolver at various times — Con¬ 
viction under S. 411 or S. 414 is no bar 

to conviction under S. 19 ff) 

146 1 C 354=1933 Cr C 1393 = 
A I R 1933 Oudh 470. ] 

-S. 19 (/)—Conviction for being iu 

possession of revolver—It is question¬ 
able whether separate conviction for ! 
possession of cartridges can bo passed 
{Quaere) 

146 I C 354=1933 Cr C 1393 = 

A I R 1933 Oudh 470. 

-S. 19 (/)—Cartridges and gun found 

in liouso —li residing with others in 

house — Ivey of room in which guu aud 

cartridges found nob with li—li cannot 

be convicted untlor S. 10 (f) 

131 I C 441 = 1 R 1931 Oudh 201=8 OWN 
128=1931 Cr C 275 -32 Cr L J 699 = 
16 A I Cr R 299 = 6 LucU 472 = 

A 1 R 1931 Oudh 115. i 

■-S. 19 (/)—Previous sanction of Dis- 1 


-S. 20 — S. 20 is nob restricted to 

export and import of arms in bulk, bub 

applies to crises of personal arms 

1933 Cr C 1154 = A I R 1933 Cal 692. 

-S. 20 —Accused an escaped convict 

—Police having special instructions to 

picket road for accused—Accused aware 

of this—Revolver stolen and found in 

holster round waist under coat and shirt 

—Evidence held sufficient under S. 20 

1933 Cr C 1154=A I R 1933 Cal 692. 

-Ss. 20. 19 (c), 13, 14 and 12—Dis¬ 
tinction between the sections explained 
—Unlicensed person going armed with 
revolver—His case comes unier S. 13 or 
S. 14 and he cin be convicted under 
S. 20 

1933 Cr C 1154=A I R 1933 Cal 692. 

-S. 20 —The two parts of S. 20 are 

quite independent of one another 
144 I C 957 = 60 Cal 545=1933 Cr C 860 = 

6 R C 68 = 34 Cr L J 879= 
A I R 1933 Cal 516. 

-Ss. 20 and 19 (/)—Mere possession 

is punishable under S. 19 while conceal¬ 
ment is under S. 20 —Intention is in¬ 
ferred from circumstances 
144 I C 957=60 Cal 545=1933 Cr C 860 = 

6 R C 68 = 34 Cr L J 879 = 
A ! R 1933 Cal 516. 

-S, 20 —lioaded revolver concealed 

in a locked trunk raises rebuttable pre¬ 
sumption of concealment 
144 1 C 957 = 60 Cal 545=1933 Cr C 860 = 

6 R C 68 = 34 Cr L J 879= 
A 1 R 1933 Cal 516. 
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ARMS ACT 

-S. 20 _ _ 

another for purpose of keeping it con¬ 
cealed—Accused is guilty under S. 20 

143 1 C 802=37 C W N 195=1933 Cr C 
140=60 Cal 571=34 Cr L J 633 = 

I R 1933 Cal 478=A I R 1933 Cal 124. 

• 

—^ —S. 20—Person guilty under S. 20 

—Punishment—Maximum sentence was ■ 

upheld ^ ^ ! 

143 I C 802=37 C W N 195 = 1933 Cr C 
140=60 Cal 571=34 Cr L J 633= 

I R 1933 Cal 478=A I R 1933 Cal 124. 

-S. 20—Possession of pistol not in¬ 
tentional — Punishment was reduced 

from seven years to one month 

137 1 C 141=33 P L R 449=33 Cr L J 413= 

1932 Cr C 483=18 A I Cr R 60 = 

I R 1932 Lah 298=A 1 R 1932 Lah 365, 

- S. 20—Person concealing weapons 

while at railway platform — S. 20 applies 
—Sentence reduced from six to three 
years 

132 I C 855=32 Cr L J 995 = 1931 Cr C 
927=17 A 1 Cr R 75=1 R 1931 Lah 695= 

A 1 R 1931 Lah 663. 

-S. 20—Person sending revolvers by 

luggage in trunks and afterwards asking 

for delivery of trunks—He is presumed 

to have intended concealing arms from 

xailwav authorities 

135 I C 39=33 Cr L J 110=1 R 1932 Lah 
23 = 17 A I Cr R 260 = 32 P L R 651 = 
1931 Cr C 859=A I R 1931 Lah 571. 

- S. 20—In the case of person pro¬ 
ceeding to commit dacoity — Merely 
carrying weapons 'in pocket or inside 
clothes does not necessarily show inten¬ 
tion to conceal—Intention to conceal 
has bo be inferred from facts of particu¬ 
lar case 

144 I C 850 = 1933 Cr C 1035 = 
34 Cr L J 890=A I R 1933 Pat 493. 

- S. 20—Conviction under S. '20 im¬ 
plies intention that possession of arms 

should nob be known by public servant 
130 I C 437=32 Cr L J 517 = 25 S L R 1 = 
15 A 1 Cr R 513 = 1931 Cr C 57 = 

A I R 1931 Sind 9. 

- S. 22 — Sword-sticks are swords 

within meaning of notification of Bom¬ 
bay Government under Indian Arms 
Rules, 1924 

1933 Cr C 1330 = 35 B.L R 884 = 

A 1 R 1933 Bom 438. 

-S. 27—Publication printed in Gov¬ 
ernment of India Press is not notifica¬ 
tion 

140 I C 754 = 19 A I Cr R 262 = 34 Cr L J 
112=1932 Cr C 815 = 1 R 1933 Rang 2 = 

A I R 1932 Rang 180. 

- S. 29—Case under Arms Act in 


ARMS ACT 

Dera Ghazi Khan District requires sanc¬ 
tion of District Magistrate , ^ 

1933 Cr C 1114=A I R 1933 Lah 869(1). 

-Ss. 29 and 19 {/) — Previous sanc¬ 
tion of District Magistrate is necessary 
in Peshawar and also in other four dis¬ 
tricts 

143 I C 508=1 R 1933 Pesh 29=1933 
Cr C 1309=A 1 R 1933 Pesh 69. 

-Rules under 1924 Sch. 7—Schedule 

only deals with exemptions from pay¬ 
ment of fee chargeable for license 

140 1 C 754 = 19 A 1 Cr R 262 = 34 Cr L J 
112=1932 Cr C 815=1 R 1933 Rang 2= 

A I R 1932 Rang 180. 

ARMY ACT (8 of 1911) 

1 -Ss. 2 (c) and 120—Person employed 

‘ in Army at frontier pass at time of his 

! insolvency—His pay cannot be attached 
1 AIR 1933 All 153. 

' ASSAM LAND AND REVENUE REGULA- 
! TiON (1 of 1886) 

-S. 71—Purchaser at revenue sale is 

entitled bo avoid interest created by ad- 
' verse possession 

144 I C 808 = 37 C W N 1009 = 6 R C 33 = 

A 1 R 1933 Cal 590. 

-S. 80—Possession of person with 

cosharers — Surrender by cosbarers— 
Continuous possession of such person 
for 12 years is possession under one and 
same right and occupancy right acquir¬ 
ed is protected from eviction in sale for 

arrears of revenue after 12 years 

144 I C 808=37 C W N 1009=6 R C 33 = 

A 1 R 1933 Cai 590. 

-Ss. 85 and 8S—Sale for arrears of 

revenue—Title to property vests in pur¬ 
chaser only when sale becomes final— 
Continuous possession for 12 years or 
more when sale becooies final gives pro¬ 
tection even though revenue sale takes 

place before 12 years —Obiter 

144 1 C 808 = 37 C W N 1009 = 6 R C 33 = 

A I R 1933 Cal 590. 

ASSAM LOCAL SELF-GOVERNMENT ACT 
(as amended by Act 8 of 1926) 

-Ss. 4 and 9—Supernumorary mem¬ 
ber is member for purposes of S. 9 but 

not for S. 4 (1) (2) and (3) 

134 I C 571 = 58 Cal 321 = 1 R 1931 Cal 859 

=A I R 1931 Cal 504. 

-Ss. \7-A (l) and 4 (3)—“Disfjuali- 

fication” is not restricted bo those men¬ 
tioned in S. 4 (3) bub has wider meaning 
134 I C 571=58 Cal 321 = 1 R 1931 Cal 859 

=A 1 R 1931 Cal 504. 

ASSIGNMENT 

-Deed of — Assigned property not 

existing — Deed is inoperative 

134 I C 324 = 1 R 1931 P C 276 = 
A 1 R 1931 P C 203 (P C). 
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ATTESTATION 

--Mere attesfcafcioD does not import 

knowledce of contents 

35 B L R 252=A I R 1933 Bom 217. 
AWARD 

-Award effecting partition — Immov- | 

able and movable property treated as | 
one entire estate—Award should not be j 
split up I 

143 I C 423=1932 A L J 1090 = 

A I R 1933 All 59. 

-Suit based on debt found due by ar¬ 
bitrator—Plaintiff not being party to 
said arbitration—Plaintiff cannot main¬ 
tain suit 

143 I C 723 = 37 C W N 447=60 Cal 767 = 

I R 1933 Cal 466=A 1 R 1933 Cal 407. 

-Award—Transfer of case to another 

Court after order of reference but before 
award — Award filed before Court to 
which case transferred—Latter Court 
has jurisdiction to pass decree in terms 
of award 

10 O W N 1196=A I R 1933 Oudh 547. 

BANKERS’ BOOKS EVIDENCE ACT (18 of 
1891) - - . _ I 

S. 6—Order under, should not be 

ex partt—Notice to other party should | 

be given 

141 I C 870 = 34 BLR 743=1 R 1933 Bom 

171=A 1 R 1932 Bom 428. 
BAR COUNCILS ACT (38 of 1926) 

-Ss. 2, 8 and 12 —(As aviended iii \ 

1917), — Advocato-General” includes! 
acting Advocate-General and is entitled 
to right of pre-audience in respect of all 
business ' 

136 I C 793 = 33 BLR 1500=1 R 1932 ' 
Bom 213=A I R 1932 Bom71 (F B), [ 

— S. 10—Advocate guilty of miscon- | 
duct of serious nature — Complaint how¬ 
ever made to satisfy private grudge and 
to harass advocate—Advccale not act- 
ing for client and incurring heavy ex¬ 
penses— Nobody suffering by his action 
— Suspension for three months held j 
sullicient ! 

142 I C 564 = 54 All 912 = 1 R 1933 All 132= 
1932 A L J 773=A I R 1932 All 492 (SB). 

-S. 10—Advocate as party making 

imputations upon fairness or impartia- | 
lity of Judge—Action cannot be taken i 

under disetplinarv jurisdiction ' 

142 I C 564=54 All 912 = 1 R 1933 Ail 132 [ 
= 1932 A L J 773=A 1 R 1932 All 492 (SB). ' 

-S. 10 (2)—Professional misconduct j 

—Inquiry into not without grave and 
reasonable cause — III coosicloied pro¬ 
ceedings rnav cause permanent harm 
136 I C 287=1931 A L J 678 = 1 R 1932 All 
175=33 Cr LJ 260=A I R 1931 All 580 (SB). 

-S. 10—Under S. 10 Court should i 

not dismiss complaint summarily, unless i 


BAR COUNCILS ACT 

satisfied that even if statements in com¬ 
plaint are true, there would be no case- 
for taking action 

138 I C 543=34 BLR 443 = 1932 Cr C 303^ 
=I R 1932 Bom 401=A I R 1932 Bom 199. 

-Ss. 10 (2) and 12 — Proceedings- 

under S. 12 started against advocate 

convicted of perjury—High Court has 

no jurisdiction to reconsider entire bulk 

of evidence on which convietion is based 

—It can however look into nature of 

offence to consider propriety of order or 

measure of disciplinary sentence 

131 I C 67=1 R 1931 Oudh 179=8 OWN- 
267 = 1931 Cr C 433 = 32 Cr L J 625=16 
A I Cr R 268=A 1 R 1931 Oudh 161 (FB)- 

-S. 12—Advocate—Professional mis¬ 
conduct— Correct procedure under S. 1*2 
explained 

135 I C 486 = 33 BLR 1215= 

I R 1932 Bom 102=A I R 1931 Bom 557. 

S, 12—High Court will not ordi¬ 
narily interfere with finding of fact ar¬ 
rived at by ‘ Tribunal” based on credi¬ 
bility of witnesses 

134 I C 1270 = 35 C W N 293= 

I R 1932 Cal 54=A I R 1931 Gal 680 (SB). 

-S. 12 (3)—High Court has power 

to bear complaint while considering 
finding of tribunal 

134 I C 1270=35 C W N 293= 

I R 1932 Cal 54=A I R 1931 Cal 680 (SB). 

-S. 12 (5)—Costs—Order as to costs- 

was deferred till report of inquiry by 
Registrar on Original Side as to sums 
actually paid 

134 I C 1270 = 35 C W N 293= 

I R 1932 Cal 54=A I R 1931 Cal 680 (SB). 

-S. 12 (5) —Proceedings after Act 

relating to misconduct prior to Act— 

Costs can be ordered against advocate 
134 1 C 33 = 1 R 1931 Mad 785 = 34 M L W 
19=61 M L J 148=32 Cr L J 1085 = 
54 Mad 857=A I R 1932 Mad 131 (FB). 

-S. 12 — Charge against advocate in¬ 
volving criminal offence—No private 
complaint necessary—Inquiry for mis¬ 
conduct before prosecution is improper 

and niav have serious consequences 
134 I C 33=1 R 1931 Mad 785=34 M L W 
19=61 M L J 148 = 32 Cr L J 1085 = 
54 Mad 857=A 1 R 1932 Mad 131 (FB). 

-S. 12—Minutes of tribunal not 

unanimous—High Court can consider 

even opinion of minority 

134 I C 33 = 1 R 1931 Mad 785=34 M L W 
19=61 M L J 148=32 Cr L J 1085= 
54 Mad 857=A 1 R 1932 Mad 131 (FB). 

-S. 12—Witnesses examined by tri¬ 
bunal—Question of appreciation of evi- 
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■dence—High Court would attach great 

weight to opinion of tribunal 
134 I C 33=I R 1931 Mad 785=34 M L W 
19=61 M L J 148=32 Cr L J 1085= 

54 Mad 857=A I R 1932 Mad 131 (FB). 

-S. 12—Advocate is expected to 

exercise greater caution and rectitude in 
making statement on oath than ordinary 
•person 

131 I C 67=1 R 1931 Oudh 179=8 OWN 
267=1931 Cr C 433=32 Cr L J 625= 
16 A I Cr R 268=A 1 R 1931 Oudh 161 (FB). 

-S. 12 —Advocate convicted of per¬ 
jury—Fligh Court to consider quantum 
of punishment, can look into oircum- 
stances of case and degree of moral 
turpitude involved as also testimonials ! 

in favour of the advocate 

131 I C 67=1 R 1931 Oudh 179=8 OWN 
267=1931 Cr C 433=32 Cr L J 625= i 
16 A I Cr R 268=A 1 R 1931 Oudh 161 (FB). i 

-S* 12 —Advocate convicted of per- ! 

jury must be dealt with under Bar Coun- i 
oils Act only 

131 I C 67=8 OWN 267 = 1931 Cr C 433= 1 
32 Cr L J 625=1 R 1931 Oudh 179= 
16 A I Cr R 268=A 1 R 1931 Oudh 161 (FB). ' 

-S. 12—Advocate convicted of per- | 

jury and proceedings under S. 12 started ; 

against him—High Court can take into ; 

account for considering propriety of i 

order to be passed that conviction was 

based on circumstantial evidence 

131 I C 67=1 R 1931 Oudh 179=8 OWN! 
267=1931 Cr C 433=32 Cr L J 625= 1 
16 A I Cr R 268=A I R 1931 Oudh 161 (FB). 

S. 12 —Proceedings under S. 12 
started against advocate convicted of 
perjury High Court has no jurisdiction 
to reconsider entire bulk of evidence on 
which conviction is based—It can how¬ 
ever look into nature of offence to con¬ 
sider propriety of order or measure of 
disciplinary sentence 
131 I C 67=1 R 1931 Oudh 179=1931 Cr C 

433=32 Cr L J 625 = 16 A 1 Cr R 268= 

;8 O W N 267=A I R 1931 Oudh 161 (FB). 

S. 12 High Court considering 
orders to be passed in case under, is not 
fettered by report of tribunal or of Dis¬ 
trict Court 

__ AIR 1933 Rang 10. 

S. 12 Case under—P-eport of Tri¬ 
bunal not unanimous—Value is lessened 

_ A I R 1933 Rang 10 

*2 Case under—Report of Tri¬ 
bunal ambiguous and without explicit 
findiDga Sending back report is not 
necessary where the Court is in no doubt 
as to the order to be passed 

AIR 1933 Rang 10. 

S. 14 Ex-Judge of High Court if 
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BAR COUNCILS ACT 

entered in the roll of advocates has a 
right to appear in Courts 


130 I C 305=53 C L J 68=35 C W N 321 = 
60 M L J 179=8 OWN 255=33 BLR 409 
=33 M L W 381=1931 M W N 208= 
I R 1931 P C 49 = 12 P L T 169= 
1931 A L J 255=10 Pat 375 = 58 I A 38 = 

A 1 R 1931 P C 22 (2) (PC). 

BENAMl 


Proof—Surrounding circumstances, 


position of parties and their relations, 
motives and subsequent conduct niusj 
be considered — Burden of proving 
benami nature lies on person alleging 
same 

134 I C 669=33 BLR 1251=1 R 1931 
P C 317 = 1931 M W N 931 = 8 OWN 936 = 

34 M L W 7=35 C W N 925 = 
1931 A L J 550=A I R 1931 P C 175 (PC). 


Benamidar recorded as cosharer 


Decree for probbs against benamidar and 

sale of share recorded in his name — 

Proprietary interest of benebciaries 

passes to purchaser 

17 R D 178=14 L R A Rev 168 = 

A I R 1933 All 641. 

-Effect should be given to real in- 

tent unless the result of so doing would 

be to violate provisions of Statute 

144 I C 781 = 35 BLR 404=6 R B 11 = 

A I R 1933 Bom 262. 

-Hindu husband and wife—Property 

in wife’s name — No presumption arises 

that it is benami for husband’s benefit 

140 I C 678=1 R 1933 Cal 24 = 

A I R 1932 Cal 829. 

'Source of money is very important 

test—It can however be established by 

other facts also 

141 1 C 207=59 Cal 1242 = 1 R 1933 Cal 83 
= 55 C L J 394 ^A I R 1932 Cai 825 

—“PromissDry-notes execufed by hc- 
namidar for purcliase of property for 
State—Ruler severing connexion with 
. State—Administrator appointed to file 
, or continue suits cannot recover money 
from benamidar 

143 1 C 348“=34 P L R 470 — I R 1933 Lah 

340 -A I R 1933 Lah 456. 

- ^Consideration —Criterion is source 

of purcliase money 

136 I C 27 0 = 33 P L R 33 = 1 R 1932 Lah 

222=A I R 1932 Lah 193 (1). 

-Presumption— Burden of proof — 

Document conveying property in name 

of wife—There is no presumption that 

property conveyed belongs to husband 

—Burden of proving benami is on par. 

son alleging it 

136 I C 270=33 P L R 33 = 1 R 1932 Lah 

222=A I R 1932 Lah 193 (1). 
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BENAMI 

-Criterion is source of purchase 

money 

133 IC628 = 12 Lah 546 = 32 P L R 840 = 
I R 1931 Lah 804=A 1 R 1931 Lah 419. 


-Fraud—Property conveyed at reve¬ 
nue sale benami for effecting fraud— 
Fraud committed — Property sold by 
beuamidar to third party—Real owner 
cannot set up benami as defence to suit 
by third party 

145 I C 308 = 37 M L W 645=64 MLJ 719= 
1933 M W N 652 = 56 Mad 646=6 RM'44 = 

A I R 1933 Mad 457. 

-Burden of proof is on party alleging 

it 

144 1 C 629=56 Mad 7 = 64 MLJ 208=37 
M L W 233 = 1 R 1933 Mad 464 = 

A I R 1933 Mad 137. 

-Person purchasing property in wife’s 

name—^Yifo is benaniidar unless other- 

wise proyed 

144 I C 629 = 56 Mad 7 = 64 MLJ 208 = 37 
M L W 233 = 1 R 1933 Mad 464 = 

AIR 1933 Mad 137 

• 


-Money deposited by Anglo-Indian 

in Central Provinces in joint names of 
himself and his wife — Presumption of 
advancement arises and not of resulting 
trust 

A 1 R 1933 Nag 337. 

-Onus of proof is on party raising 

such plea 

130 I C 817 = 1 R 1931 Nag 65 = 13 N L J 

213=A1R 1931 Nag 91. 

-Consideration from husband—Sale 

in wdfe’s name—Transaction is benami 
136 I C 642 = 1 R 1932 Oudh 130=8 0 W N 

349=A 1 R 1931 Oudh 177. 


-It is not unusual for people to ac¬ 
quire properties in names of their wives 

as their benamidars 
145 1 C 1=14 P LT (Sup) 1=12 Pat 359=6 

R P 17=A I R 1933 Pal 306. 


-Proof of—Direct evidence can hardly 

be expected, but at the same time suspi¬ 
cion is not proof 

141 1 C 157 = 11 Pat 701=14 P LT 509= 
1 R 1933 Pat 47 = A 1 R 1933 Pat 6. 


-^Onus of proving title is on one as- 

serting l)eiiami ^ 

136 I C 299=13 P LT 298=1 R 1932 Pat 75 

= 11 Pat 9=A I R 1932 Pat 129. 

-Purchase made in name of person“ 

Onus of proving that such roraon is 

only benamidar lies on him who alleges 

it 

A I R 1933 Rang 393. 


-Assignor closely connected with as¬ 
signee— Transaction is nob necessarily 

A I R 1933 Sind 210. 


BENAMI 

-Proof of—Source from which money 

comes is important 

135 I C 257=1 R 1932 Sind 17 = 

A I R 1932 Sind 67. 

I 

-Benamidar claiming to be ostensi¬ 
ble decree holder is liable for acts done 
I in his name 

134 I C 373=1 R 1931 Sind 117=25 SLR 

405=A IR 1931 Sind 107. 

BENAMIDAR 

-Suit by, for possession of property 

purchased in his name is competent — 

Beneficial owner need not be party 

137 1 C 560 = 34 BLR 164=1 R 1932 
Bora 301=A I R 1932 Bom 190. 

-Real owner is bound by fraudulent 

act of benamidar where third parties 

are not privv to fraud 

135 I C 433 = 58 Cal 1371=1 R 1932 Cal 

113=A I R 1932 Cal 167. 

j -Owner is estopped from disputing 

acts of benamidar 

135 I C 433=1 R 1932 Ca! 113 = 58 Cal 

1371=A I R 1932 Cal 167. 

-Suit by ostensible n-.ortgagee (mem- 

; ber of agricultural tribe) against benefi¬ 
ciary (nob member of the tribe) to re- 
; cover possession — Benami mortgage 
taken to evade provisions of Alienation 
of Land Act—Still beneficiary can show 

; real nature of transaction 

139 I C 17 = 13 Lah 713=33 P L R 851= 
I R 1932 Lah 547=A 1 R 1932 Lah 503 (F B). 

-Benamidar mortgagor — Trans'feree 

from heirs of benamidar can sue for re¬ 
demption and mortgagee is estopped from 

denying right of mortgagor 
145 I C 230=(1933) M W N 642 = 38 M L W 
266=6 R M 33=A 1 R 1933 Mad 635. 

BENGAL ALLUVIAL LANDS ACT (5 of 
1920) 

I -S. 5— Court-fee in memorandum of 

appeal against civil Court’s order on re¬ 
ference under S. 6, is Rs. 20 

133 I C 222 = 35 C W N 181 = 1 R 1931 Cal 
I 670 = 58 Cal 710 = A 1 R 1932 Cal 47. 

, -Ss 5 and G—Function of civil Court 

on reference by Collector is to find out 
I which of the claimants has title to the 
I land and certify his decision to the Col- 
I lector 

I 133 1 C 222=35 C W N 181=58 Cal 710= 
I I R 1931 Cal 670=A I R 1932 Cal 47. 

BENGAL ALLUVIAL LAND SETTLEMENT 
ACT (31 of 1858) 

-S. 1 — Latter part of S. 1 indicates 

that settlement can be made with other 
proprietors only if proprietors of original 
estate refuse to accept terms of settle¬ 
ment 

141 I C 333 = 11 Pat 750=1 R 1933 Pal 60 = 

A 1 R 1933 Pat 62. 
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BENGAL ALLUVION AND DILUVION | 
REGULATION (11 of 1825) 

-S. 2 — Custom is not limited to 

smaller rivers 

17 R D 252=14 L R A Rev 172= 

A I R 1933 All 376. 

—-S. 2 — Comprrmise by predecessors 

of parties in prior suit for possession re- 

cogni?:ing custom of dbardhura in cases 

of gradual accession does not operate as 

admission of the custom in caseof sudden 

accession of large identifiable tract due 

to sudden change in course of river 
136 I C 213=8 OWN 866=15 R D 486= , 
12 L R A Rev 250=1 R 1932 Oudh 85= 1 
7 Luck 179=A I R 1931 Oudh 369(2). , 

-S. 2 — Changes in area in two vil 

lages but lack of litigation — Custom of 

dhardhura cannot be inferred 

136 I C 213=8 OWN 866=15 R D 486= 
12 L R A Rev 250 = 1 R 1932 Oudh 85= 

7 Luck 179=A 1 R 1931 Oudh 369(2). 

-S. 2—Correspondence at first regu- i 

lar settlement and agreements entered , 
into by zamindars — Evidentiary value 
as establishing custom of dbardhura con¬ 
sidered' 

136 I C 213=8 OWN 866 = 15 R D 486 = 
12 L R A Rev 250 = 1 R 1932 Oudh 85 = 

7 Luck 179=A I R 1931 Oudh 369(2). 

-S. 2—Custom of dbardhura—Large 

tract of identifiable land passing to 
other side stated of the river — Custom 
of dbardhura of such far reaching conse¬ 
quences as transfer of bund from one 
village to another must be proved by 

person setting up title to such land 

136 I C 213=8 OWN 866=15 R D 486 = 
12 L R A Rev 250 = 1 R 1932 Oudh 85 = 
7 Luck 179=A I R 1931 Oudh 369(2). 

-S. 4 — “Gradual" means alow and 

imperceptible 

17 R D 252 = 14 L R A Rev 172 = 

A I R 1933 All 376. 

-S. 4, Cla. (l) and (4) —Accretion to 

raiyati holding from river belonging to 
private individual is at landlord’s dis- 
posal 

138 I C 577=1 R 1932 Cal 470 = 

, 55 C L J 172 = 36 C W N 484 = 

A I R 1932 Cal 507 

• 


BENGAL CANALS ACT 

at that point during some months of 
vear 

135 ! C 300=1 R 1932 Cal 108= 
58 Cal 1288=A I R 1932 Cal 163. 

BENGAL CESS ACT (9 of 1880) 

-Scheme of Act is that holder of 

estate has to pay cesses upon n nts re¬ 
ceived in respect rf estate 

145 I C 808=14 P L T 231 = 12 Pat 701= 

6 R P 208=A I R 1933 Pat 430, 

-Purchase of property sold for arrears 

of cess by certificate-debtor without 

Court’s permission cannot be con'pletely 

ignored „ 

141 I C lS7=il Pat 701 = 14 P L T 509 = 
I R 1933 Pat 47=A I R 1933 Pat 6. 

-s. 4 — Cultivating r^iyat allowing 

dealeis in cattle to come upon bis land 

to hold hat — Persons holding hat are 

bare licensees 

145 1 C 908=14 P L T 231=l2 Pat 701 = 

6 R P 208=A I R 1933 Pat 430. 

I — S. 20 — Landlord is debarred under 

! S. 20 from suing for rent in respect of 

; jamas not included in Road Cess Return 

i filed by him 

' 140 I C 849=1 R 1933 Cal 190 = 

i AIR 1933 Cal 66. 

:- S. 24 — Cultivating raijat cannot 

be called upon to furnish annual return 
145 1 C 808=14 P L T 231 = 12 Pat 701 = 

6 R P 208=A I R 1933 Pat 430. 

- Ss. 24 and 25 — Where amount is 

not’that of rent payable to landlord such 

amount cannot be assessed with cess 

145 I C 808=14 P L T 231=12 Pat 701= 

6 R P 208 = A I R 1933 Pat 430. 

-Ss. 34 and 41 (2)—Basis of calcula¬ 
tion is valuation roll and not rent actu¬ 
ally paid 

143 I C 654 = 58 C L J 154 = 00 Col 145= 
I R 1933 Cal 460=A i R 1033 Cal 270. 

-S. 37—Kent varying—Superior ten¬ 
ure-holder must proceed under S. 37 

143 I C 654 = 58 C L J 154 = 60 Cal 145 = 
I R 1933 Cal 460=A I R 1933 Cal 270. 

-S. 41 — Where amount is not that 

of rent payable to landlord such amount 

' cannot be assessed with cess 

145 I C 808=14 P LT 231 = 12 Pat 701 = 


BENGAL CANALS ACT (5 of 1864) 

-S. 13 —Scope—Nuisance or obstruc¬ 
tion which supervisor is authorized to 
remove must be ejusdem generis those 

spoken in former part of section 

J35 I C 300=1 R 1932 Cal 108 = 
58 Cal ]288=A I R 1932 Cal 163. 

-Ss. 14 and 16— Particular point to 

be in line of navigation must be point 

at which channel is in fact navigable , 

giving ordinary meaning to “navigable" | 

~It is sufficient if channel is navigable i 


6 R P 208=A I R 1933 Pat 430. 

-S. 50 — S. 50 refers to rent-free 

lands as opposed to rent bearing lands 

137 I C 696=36 C W N 72 = 
I R 1932 Cal 365 = 54 C L J 479 = 

A 1 R 1932 Cal 385. 

-S. 54—Notice under S. 54 is condi¬ 
tion precedent to pay cess — Defendant 
failing to raise want of notice in written 
statement but raising it in course of 

argument—Plaintiff should prove notico 

60 Cal 733=37 C W N 504 = 

A 1 R 1933 Cal 632. 
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BENGAL CESS ACT 
-S. 95—Koad cees return is admissi¬ 
ble in evidence 

133 I C 734 = 54 C L J 280 = 
I R 1931 P C 270=35 C W N 921= 

A I R 1931 P C 221 (P C). 

-^S. 95—Return can be only against 

party filing it 

142 I C 43 = 13 P L T 648 = 
I R 1933 Pat 101=A I R 1933 Pat 36. 

-S. 95 — Road cess returns are not 

admissible as evidence in favour of per¬ 
son submitting them 

141 1 C 157 = 11 Pat 701 = 14 P L T 509= 
! R 1933 Pat 47=A I R 1933 Pat 6. 

BENGAL CHARITABLE ENDOWMENTS. 
PUBLIC BUILDINGS AND ESCHEATS 
REGULATION (19 of 1810) 

-Institution not taken charge of 

■under—No presumption that it is not 
public endowment 

136 S C 417=11 Pat 288= 
I R 1932 Pat 81=12 P LT 817 = 

A I R 1932 Pal 33. 

BENGAL CHILDREN ACT (2 of 1922) 

-S. 20—Conviction of child, without 

attempt to secure attendance of parent, 

guardian or legal adviser and without 

explaining and making child understand 

anything — Noncompliance with these 

precautions vitiates conviction 

133 I C 334=35 C W N 289 = 1931 Cr C 
674 = 1 R 1931 Cal 686 = 58 Cal 951= 
32 Cr L J 1020 = 17 A 1 Cr R 117 = 

A I R 1931 Cal 522. 

BENGAL COURT OF WARDS ACT {19 of 
1879) 

-^Rules framed under, R. 310—R. 310 

confers no right of suit against Secretary 
of State 

140 I C 856 = 59 Cal 1289=1 R 1933 Cal 
58=55 C L J 542=36 C W N 606 = 

A 1 R 1932 Cal 834. 

--Ss. 3, o, 18, 51 and 60—Compro¬ 
mise of suit by disqualified proprietor 
to he valid requires sanction of Court— 
Court means Court of Wards or Commis¬ 
sioner with powers delegated byit — 
Under S. 5 Board of Revenue is Court of 

Wards in certain cases 

135 I C 441=1 R 1932 Cal 121 = 
58 Cal 1297=A I R 1932 Cal 137. 

-S. 20—Manager of Court of Wards 

is employee of Government 

133 I C 360 = 10 Pot 315 = 
12 P L T 384 = 1 R 1931 Pat 360 = 

A I R 1931 Pat 451. 

-S. 35—Property taken into posses¬ 
sion by Court of Wards—Management 

automatically vests in it 

131 I C 385 = 12 P L T 293 = 
10 Pot 554=A I R 1931 Pal 188. 

-S. 35—Issuing notices to tenants 

to pay rent to it, applying for mutation 


BENGAL COURT OF WARDS ACT 
and instituting suit for possession of 
land by Court of Wards amounts to tak¬ 
ing possession as contemplated by S. 35 

131 I C 385=12 P L T 293= 
10 Pal 554=A I R 1931 Pat 188. 

S. 41 — Plaintiff’s estate released 
from Court of Wards’ management— 
Plaintiff suing Secretary of State alleg¬ 
ing that manager appointed by Court of 
Wards had not diligently- realized all 
moneys and had not accounted for 
moneys collected—Suit against Secre¬ 
tary of State is DOD-maintainable 

140 I C 856=59 Cal 1289=1 R 1933 Cal 
58=55 C L J 542=36 C W N 606= 

A 1 R 1932 Cal 834. 

-Ss. 51, 3, 5. 18 and 60—Compro¬ 
mise of suit by disqualified proprietor to 
be valid requires sanction of Court— 
Court means Court of Wardsor Commis¬ 
sioner with powers delegated by it— 
Under S. 5 Board of Revenue is Court of 
Wards in certain cases 

135 I C 441=58 Cal 1297= 
I R 1932 Cal 121=A I R 1932 Cal 137. 

BENGAL CRIMINAL LAW AMENDMENT 
ACT (1925) 

-Judgment must be one by whole 

tribunal—Commissioner disagreeing can¬ 
not write separate judgment 

140 I C 80=33 Cr L J 837= 
1933 Cr C 21=A I R 1933 Cal (I)(F B ). 

- S. 3 (2)*— Reference by District 

Magistrate and not by Commissioner is 

not incompetent 

140 1 C 80 = 33 Cr L J 837= 
1933 Cr C 21=A 1 R 1933 Cal 1 (F B). 

-(6 of 1930) 

-Act is not ultra vires 

138 1 C 358=36 C W N 669 = 1 R 1932 Cal 
455 = 1932 Cr C 460=33 Cr L J 609= 
59 Cal 1440=A I R 1932 Cal 470. 

- S. 2—Order of detention under S. 2 

—Court cannot inquire into emergency 
of case 

138 I C 358=36 C W N 669=1 R 1932 Cal 
455 = 1932 Cr C 460 = 33 Cr L J 609= 
59 Cal 1440=A I R 1932 Cal 470. 

-S. 2—Government's opinion as to 

whether there are reasonable grounds 
for making order under S. 2 is conclu¬ 
sive 

138 I C 358=36 C W N 669=1 R 1932 Cal 
455 = 1932 Cr C 460=33 Cr L J 609= 
i59 Cal 1440=A I R 1932 Cal 470. 

- S. 2—Executive should show that 

circumstances under which person can 

be detained in fact exist 

138 I C 358=36 C W N 669=1 R 1932 Cal 
455=1932 Cr C 460=33 Cr L J 609= 
59 Cal 1440=A I R 1932 Cal 470. 




CuBRENT Digest, 1931-1933 


66 


BENGAi. DECENNIAI. SETTLEMENT 
REGULATION (8 of 3793) 

--S. 44—Malikana—Meaning of — Ib 

is portion of revenue in lieu of pre- 
'existing proprietary rights and is dis¬ 
tinct from revenue payable to Govern- 

toent • «r • 

135 I C 78Si=:3S C W N 1233=1 R 1932 Cal 
145=59 Gal 746=A 1 R 1932 Cal 49. 

BENGAL EMBANKMENT ACT (2 of 1882) 

t 

-S, 6—Provisions are directory and 

nob not mandatory 

131 I C 859=35 C W N 163=1931 Cr C 587 
-=58 Cal 874=1 R 1931 Cal 507=32 Cr L J 

813=A 1 R 1933 Cal 435. 

-S. 6—Notification under last part 


■of S. 6 is directory and not mandatory 
142 I C 35=13 P L T 652=1933 Cr C 56= 

34 Cr L J 275=1 R 1933 Pat 108= 

A 1 R 1933 Pat 40. 


- S. 69 —Notice under, is nob condi¬ 
tion precedent to fixing of liability for 
embankment costs 

137 1 C*147=3S C W N 1239=1 R 1932 Cal 
270=59 Cal 255=A I R 1932 Cal 267. 

- S. 69—Notice under S. 69 should 

be presumed under Evidence Act (1872), 
•S. 114 

137 I C 147=35 C W N 1239=1 R 1932 Cal 
270=59 Cal 255=A 1 R 1932 Cal 267. 

- S. 76 (6) — Existing embankment 

means embankment as ib exists at the 
date when additions were made and not 
as it existed at date of notification under 

S 6 

141 I C 647=36 C W N 877=56 C L J 15= 
1933 Cr C 23 = 60 Cal 131=34 Cr L J 195 = 

19 A I Cr R 330=A I R 1933 Cal 3. 

- Ss. 76(6) and 6—Notification under 

last part of S. 6 is directory and not 
mandatory 

142 I C 35 = 13 P L T 652=1933 Cr C 56 = 

34 Cr L J 275=1 R 1933 Pat 108 = 

A I R 1933 Pat 40. 

- S. 76 (6)—Making sluice in Bandh 

is offence 

142 I C 35 = 13 P L T 652=1933 Cr C 56 = 
34 Cr L J 275 = 1 R 1933 Pat 108= 

A I R 1933 Pat 40. 

-S. 76 (b) —Existing embankment is 

one existing at time of additions 
142 1 C 35 = 13 P L T 652=1933 Cr C 56 = 
34 Cr L J 275=1 R 1933 Pat 108 = 

A 1 R 1933 Pat 40. 


--S. 80—Provisions are directory and 

nob mandatory 

131 1 C 859=1931 Cr C 587 = 58 Cal 874 = 
32 Cr L J 813=35 C W N 163 = 1 R 1931 Cal 

507=A 1 R 1931 Cal 435. 


BENGAL EMERGENCY POWERS ORDI 
NANCE (11 of 1931) 

-S. 30—Order for trial of accused by 

Special Magistrate under S. 30—Betrial 
ordered under S. 423, Criminal P. 0.— 
Magistrate has jurisdiction until he 
finishes retrial 

144 I C 90=37 C W N 906=1933 Cr C 911 
=34 Cr L J 684=1 R 1933 Cal 500 = 

A I RU933 Cal 551. 

-S. 31—The expression ‘‘cases under 

the Ordinance” relates to trial of cases 
by special Magistrate and does not mean 
“offences punishable under the Ordi¬ 
nance” 

144 1 C 957=60 Cal 545=1933 Cr C 860 = 

6 R C 68=34 Cr L J 879 = 
A I R 1933 Cal 516. 

-S. 33(2)—Time for appeals fixed by 

S. 33 (2) cannot be extended by S. 5, 
Lim. Act 

142 I C 280=37 C W N 201 = 1933 Cr C 193 
=34 Cr L J 299=60 Cal 618=1 R 1933 Cal 

246=A 1 R 1933 Cal 132. 

-S. 33—Sentence of four years—Ap¬ 
peal does not lie to High Court 

140 I C 891 = 19 A 1 Cr R 177=34 Cr L J 
107 = 1932 Cr C 891 = 59 Cal 1248=1 R 1933 

Cal 65=A 1 R 1932 Cal 867(2). 

-S. 34—Charge sheet framed on 24bh 

November 1931 and Magisbratedirecbing 
trial to begin on 9bh December 1931 — 
Accused cannot be deecbed to be on trial 
on Isb December at time of promulgation 
of Ordinance 

57 C L J 57=1933 Cr C 958= 

A I R 1933 Cal 594. 

-S. 34—“For which he was being 

tried,” meaning explained—The correct 
way of applying the phrase “for which 
he was being tried” would be to ask 
oneself whether proceedings indicated 
by S. 271, Criminal P. C., have been 

commenced 

143 I C 593 = 60 Cal 643 = 1933 Cr C 490 = 

34 Cr L J 611=37 C W N 312 = 

AIR 1933 Cal 354. 

I -S. 34—In a case tried by Sessions 

I Judge trial does nob begin until after 

! order of commitment has been made 
I 143 I C 593 = 37 C W N 312 = 1933 Cr C 

490=60 Cal 643=34 Cr L J 611 = 

AIR 1933 Cal 354. 

-S. 39—Power of superintendence 

nob repealed bv S. 39 
, 142 I C 280=37 C W N 201 = 1933 Cr C 193 
=34 Cr L J 299 = 60 Cal 618=1 R 1933 Cal 

246=A I R 1933 Cal 132. 
BENGAL ENCUMBERED ESTATES ACT 
(6 of 1876) 

;-^Ss. 3 and 8—Mortgaged property 

taken over by Court of Wards—Debt 
! secured by such mortgage is not mort- 
i gage debt—Jurisdiction to attach and 


1931-33 T. D. 
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BENGAL ENCUMBERED ESTATES ACT 
sell this debt vests in Court within 
whose jurisdiction Manager of Court of 
Wards resides 

137 I C 377 = 11 Pat 473=1 R 1932 Pat 149 
= 13 P L T 466=A 1 R 1932 Pat 148. 

BENGAL ESTATES PARTITION ACT (8 of 
1876) 

- S. 50—Suit for partition by tenure- 

holder comes under S. 54, Civil P. C., 
when it relates to partition of whole 
estate—But suit by tenure holder having 
half share in mouza jointly appertaining 
to two estates does not come within 
S. 54 

130 I C 287=34 C W N 895= 
I R 1931 Cal 351=A I R 1931 Cal 104. 
-(5 of 1897) 

-Only questions of apportionment of 

revenue are excluded from civil Court 
Questions of title and individual shares 
of proprietors can be decided by civil 
Court 

130 I C 232=52 C L J 247= 
I R 1931 Cal 360=A I R 1931 Cal 29. 

- S. 5—On partition proprietors can- 

not dispossess tenants—Where defen¬ 
dant’s possession is that of part proprie- 
tor, it cannot be protected if on parti¬ 
tion land is assigned to another pro¬ 
prietor 

14 P L T 138=A I R 1933 Pat 220. 
- S. 28—Deputy Collector cannot in¬ 
quire into question of title 

130 I C 232=52 C L J 247= 
I R 1931 Cal 360=A I R 1931 Cal 29. 

- S, 45—Fixing rent after partition 

by Deputy Collector whether legal— 
Quaere 

14 P L T 138=A I R 1933 Pat 220. 

-- S. 57—S. 57 deals with mode of 

partition and allotment 

130 1 C 232=52 C L J 247= 
I R 1931 Cal 360=A I R 1931 Cal 29. 

-- S. 64—S. 64 does not apply to cow¬ 
shed 

14 P L T 138=A I R 1933 Pat 220. 

- S. 81—Right of purchaser of part 

of holding is liable to be atteoted by its 
partition under tbe Act—Portion pur¬ 
chased coming exclusively into hands of 
sole landlord 

132 I C 638=35 C W N 109= 
1 R 1931 Cal 590=A I R 1931 Cal 576. 

- S. 81—Partition has effect of actual 

division and not merely splitting up of 
rent 

132 I C 638=35 C W N 109 = 
1 R 1931 Cal 687=A I R 1931 Cal 576. 

- S. 99—landlord getting land on 

partition does not take it subject to 


BENGAL ESTATES PARTITION ACT 
encumbrance created by other cosharers^ 
before partition 

14 P L T 138=A I R 1933 Pal 220.. 

-S. 119—Right of-suit under general 

law is not taken away 

130 I C 232=52 C L J 247= 
I R 1931 Cal 360=A 1 R 1931 Cal 29.. 

-S. 119 — Object is not to oust juris¬ 
diction of civil Courts with respect to 

questions of title 

130 I C 232=52 C L J 247= 
I R 1931 Ca! 360=A 1 R 1931 Cal 29. 

BENGAL EXCISE ACT (5 of 1909) 

-Ss. 73 and 74—Excise officers in¬ 
vestigating offences are police officers— 
Confession made before such officers is 
inadmissible under Evidence Act (1872); 
S 25 

131 I C 113=32 Cr L J 640 = 16 A I Cr R 
262=58 Cal 1260 = 1931 Cr C 414= 
35 C W N 601=A I R 1931 Cal 350.. 

BENGAL FERRIES ACT^l of'lSSS)- 

-S, 6 (d) —Mere name of ghat cou¬ 
pled with evidence as to situation of 
village is not sufficient to locate point 
from which ferry starts or at which it 
terminates 

1933 Cr C 1365=A I R 1933 Pat 603.. 

-S. 6 (d) —Limits of ferry can be 

proved by oral evidence—Notification ie 
not necessary, but it only obviates neces¬ 
sity of adducing proof 

1933 Cr C 1365=A I R 1933 Pat 603. 

-Ss. 8, 16 and 28—Sa. 16 and 28 are 

not made conditional on tbe fulfilment' 
of duties in S. 8 

1933 Cr C 1365=A I R 1933 Pat 603. 

-S. 28—Existence of ferry depends 

on right to maintain it 

1933 Cr C 1365=A I R 1933 Pat 603. 

BENGAL FOOD ADULTERATION ACT (6 
of 1919) 

-S.,(6J (l)(^)—Selling, storing, expos¬ 
ing or manufacturing for sale mixture of 
mustard oil in major portion and other 
oil, even though article may be kept in 
cannisters labelled “Fuel oil” is offencei 
under S. 6 (l) (e) 

145 I C 841=37 C W N 511=57 C L J 429= 
1933 Cr C 998=A I R 1933 Cal 619. 

-Ss 6 (l) (e) and 21—Mustard oil 

not conforming to standard required 
stored for sale—Accused is guilty even 
though he calls such oil by some other 
name 

145 I C 841=37 C W N 511=57 C L J 429= 
1933 Cr C 998=A I R 1933 Cal 619. 

-S. 21—Mustard oil not conforming 

to standard required stored for sale— 
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Accused is guiUy even bhough he calls 

such oil by some other name 
145 I C 841=37 C W N 511=57 C L J 429= 
1933 Cr C 998=A 1 R 1933 Cal 619. 

-Ss. 21, 12 (2), 44 and 19—Sanitary 

Inspector authorized by Chairman of 
Municipality to^ exercise powers, and to 
perform duties under Ss. 10 and 12 is 
not properly authorized—S. 44 does not 
apply to such authorization— Person 
cannot be convicted for offering resis¬ 
tance and obstruction to such Sanitary 
Inspectbr under S. 21 read with S. 12 (2) 
—But Sanitary Inspector being public 
servant under S. 19 read with S. 21, 
Expl. 2, I. P. 0., such act is punishable 
under Penal Code (1860), S. 186 

137 I C 812=36 C W N 134= 
IR 1932 Cal 384=59 Cal 234 = 1932 Cr C 
452=33 Cr L J 521=A 1 R 1932 Cal 462. 

BENGAL GENERAL CLAUSES ACT (1 of 
1899) 

-S. 25 — Notification issued under 

repealed enactment is deemed to have 
been issued under corresponding re-enac¬ 
ted provisions—Notification making cer¬ 
tain section of old Act applicable to 
certain place—Old Act repealed—Noti¬ 
fication does not make corresponding 
section of new Act applicable to that 

plftOO 

138 I C 28=1 R 1932 Cal 409= 

36 C W N 11=59 Cal 1007 = 

A 1 R 1932 Cal 315. 

-S. 25—S. 25 means that notifica- 

tioD under repealed Act remains intact 

and attaches to new Act 

131 1 C 861=1 R 1931 Cal 509= 

A 1 R 1931 Cal 481. 
BENGAL LANDLORD AND TENANT PRO¬ 
CEDURE ACT (8 of 1869) 

-Agricultural tenancy — Notice of 

termination need not expire with the 

end of the year 

37 C W N 727=60 Cal 771= 

A I R 1933 Cal 745. 

-S. 27—Suit based nob only on the 

ground of forcible ejection but also on 

tenant’s own title — Limitation under 

S. 27 does not apply 

37 C W N 815=A I R 1933 Cal 780 

BENGAL LAND REDEMPTION AND FORE¬ 
CLOSURE REGULATION (17 of 1806) 

-On expiration of days of grace if 

anything remains to be paid under 
mortgage title of mortgagee or condi¬ 
tional vendee becomes complete 

136 I C 69=1 R 1932 All 117 = 
1931 A L J 914=A I R 1932 All 53. 

-Compromise during period of grace 

cannot have effect of extending period 
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of grace if it fails for mortgagee’s failure 

to perform bis part of agreement 

136 I C 69=1 R 1932 All 117= 
1931 A L J 914=A 1 R 1932 All 53. 

BENGAL LAND REGISTRATION ACT (7 
of 1876) 

-Ss. 52 and 65—Fact of possession 

is to be decided—Scope of inquiry be¬ 
fore Collector and civil Court is same 

—Question of title is immaterial 

141 1 C 477 = 13 P L T 728= 

I R 1933 Pat 75=A I R 1933 Pat 41. 

- S. 68—Transferee is liable for re¬ 
venue from date on which his obliga¬ 
tion to have bis name registered arises 

130 I C 479=1 R 1932 Cal 207= 
35 C W N 1136=A I R 1932 Cal 205. 

-S. 78—Auction-purchaser landlord 

at execution of money decree for rent 

purchases only right, title and interest 

of tenant then existing and cannot eject 

previous transferee from tenant 

137 I C 668=1 R 1932 Cal 347= 
35 C W N 648=A I R 1932 Cal 405, 

- S. 78—(as amended hy Act 5 of 

1878)—Suit for rent by person not re¬ 
gistered according to Act does not lie 

134 I C 624=12 P L T 693= 
I R 1931 Pal 480 = 11 Pat 30= 

A I R 1931 Pat 417. 
BENGAL LAND REVENUE SALES ACT (11 
of 1859) 

- S. 1—Amalgamation of thanadari 

and malguzari lands in one estate— 
One demand common to both—One sale 
can be held for both 

136 I C 129=35 C W N 912= 
1 R 1932 Cal*153=59 Cal 186= 

A I R 1932 Cal 153. 

-Ss. 2 and 3—Kist of 28th March 

becomes arrears on Ist April—Sale for 
arrears before 7th June is invalid : 88 

J C 485=.d 1 H 1925 Pat 750, Reverfted 
130 I C 676=60 M L J 350=35 C W N 444 
=I R 1931 P C 84 = 53 C L J 307 = 12' P L T 
357 = 10 Pat 496=1931 M W N 369= 

A I R 1931 P C 57 (P C). 

Ss. 2 and 3—Land revenue arrears 
payable on 12th January—Revenue sale 
on 28fch March—Sale held proper— 

Pous talab”—Meaning explained 
136 I C 129=59 Cal. 186=1 R 1932 Cal 153= 
35 C W N 912=A I R 1932 Cal 153, 

Ss. 2 and 3 Dates fixed in June, 
September, January and March for pay¬ 
ment of Government revenue are not 
kistbandi dates but latest date for pay¬ 
ment 

143 I C 869=14 P L T 247 = 12 Pat 750= 
I R 1933 Pat 252=A I R 1933 Pat 236 (S B). 
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-S. 2—Revenue not paid on last 

date fixed for payment—Collector has 

juri9fli<’tion to sell after that date 

143 I C 8€9=14 P L T 247 = 12 Pat 750= 

I R 1933 P i 212= 
A I R 1933 Pat 236 (S B). 

-S. 2—^ ord “bist” in Tauzi Ledger 

Toeans perioT between one latest day for 

pavment of arrears and the next 

143 I C 869=14 P L T 247=1 R 1933 Pat 

212=12 Pat 750 = 
AIR 1933 Pat 236 (SB). 

-S. 3 — Liability to sale attaches 

only on non-payment of whole or part 
of kist, subsequent conversion of same in 
arrear and passing of latest date for 
such pavment under S. 3 
136 I C 410 = 35 M L W 842=59 Cal 1034 
= 55 C L J 62=36 C W N 277 = 62 M L J 
421=1 R 1932 P C 106 = 59 I A 68 = 

A I R 1932 P C 61 (PC). 

-S. 3—Sale held cn failure to pay 

arrears within date specified in S. 3 is 
proper 

58 C L J8=A I R 1933 Cal 554. 

•-Ss. 3 and 5—Under S. 3 Board of 

Revenue fixes date generally — Under 
S. 5 Collector fixes another date — S. 5 is 
exception to S. 3 

134 I C 149=12 P L T 401 = 

I R 1931 Pat 437 = 10 Pat 757 = 

A 1 R 1932 Pat 21. 

■ S. 3—Collector’s jurisdiction to sell 

estate commences after arrears remain 

unpaid on latest dav of pavment 

1341C 149=:12PLT401 = 

I R 1931 Pat 437=10 Pat 757 = 

A I R 1932 Pat 21. 

■ ■ S. 7 —Nonsorvice of notice does not 

vitiijte revenue sale 

136 I C 129=35 C W N 912=1 R 1932 Cal 
153 = 59 Cal 186=A 1 R 1932 Cal 153. 

■ S. 9—Mortgagee decree-holder mak¬ 
ing deposit—He can maintain separate 
suit to enforce further charge and is en¬ 
titled (o priority over intermediate en- 
cumhrance -.d I R 1930 CaM51. Re- 
versed 

134 I C 645=1931 M W N 1163 = 59 Cal 
463 = 1 R 1931 P C 293=58 I A 341=34 M L 
W 472 = 33 B LR 134 5 = 61 M L J 343=1931 
A L J 800 = 54C L J 125=35 C W N 1040 = 
SOWN 893=A I R 1931 P C 226 (P C). 

S. 9—Person depositing arrears of 

revenue in good faith believing that his 

interest vA ns in danger can recover it 

136 I C 479=1 R 1932 Cal 207 = 35 
C W N 1136=A I R 1932 Cal 205. 

-Ss. 10 and 13—Sale of separate ac¬ 
count is justified only when estate be- 


BENGAL LAND REVENUE SALES ACT 
comes liable to sale for arrears of revenue 
and arrear is from separate account 

136 I C 410=35 M L W 842 = 59 Cal 1034= 
55 C L J 62=36 C W N 277 = 62 M L J 421 

=I R 1932 P C 106=59 I A 68= 
A I R 1932 P C 61 (P C). 

S. 12 (3)—“ Protected interest ''— 
Incumbrance neither created nor recog¬ 
nised during settlsment proceedings 
is not “ protected interest ” within 
S 12 (3) 

137 I C 311=56 C L J 4=1 R 1932 Cal 293 = 

AIR 1932 Cal 514. 

-S. 12 (3)—'* Recognition *' »means 

recognition as against Government 

137 I C 311=1 R 1932 Cal 293= 
56 C L J 4=A 1 R 1932 Cal 514. 

-S. 13—Sale of ijmal share for 

arrears of revenue — Purchaser gets 
subject to right of mukarraridar 

14 P L T 473=A 1 R 1933 Pat 523. 

-S- 14—Settlement record — Entry 

in, that certain etraan tenure is not 
binding on Government—Purchaser of 
I Nohad taluk can claim khas possession 
thereof 

137 I C 311 = 1 R 1932 Cal 293 = 56 C L J 4 

=A I R 1932 Cal 514. 

-S. 20—Collector signing adjourn¬ 
ment order at his club—It does not 
alTect his jurisdiction to bold sales for 
arrears 

136 1 C 129=35 C W N 912=1 R 1932 Cal 
153 = 59 Cal 186=A 1 R 1932 Cal 153. 

-S. 20 — 21 estates advertised for sale 

on particular day—Only four sold—Ad¬ 
journment for remaining ones by Collec¬ 
tor held competent 

136 I C 129=35 C W N 912=1 R 1932 Cal 
' 153 = 59 Cal 186=A I R 1932 Cal 153. 

-S. 27—Sale under Bengal Land Re¬ 
venue Sales Act—Defaulter’s possession 
after confirmation of sale is wrongful 
for purposes of mesne profits without 
reference to any resistance to possession 
or diapossofision 

135 I C 875=35 C W N 395=1 R 1932 Cal 

171=A I R 1931 Cal 805. 

-S. 28—Sale of Touzi after acquisi¬ 
tion by Colhetor — Compensation for 
acquisition of proprietary and ganti 
interest goes to original proprietor — 

Otherwise it goes to auction purchaser 
144 I C 743=60 Cal 281=37 C W N 14 = 

6 R C 12=A I R 1933 Cal 522. 

-S. 28—Title to land purchased at 

revenue sale does not depend upon issue 

of sale certificate 

135 1 C 875=35 C W N 395 = 

I R 1932 Cal 171=A I R 1931 Cal 805. 

-S. 29—Possession delivered by civil 

Court —Possession though symbolical is 
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efi'ecbive as against person dispossessed 
and latter’s actual possession is dis¬ 
turbed 

144 1 C 708=1933 Cr C 622=34 Cr L J 810 

=6 R C 1=A I R 1933 Cal 424. 

-S. 33 — Collector selling estate 

without there being arrears—Such sale- 

is ultra vires—Civil Court can set it aside 
134 1 C 149 = 12 P LT 401=1 R 1931 Pat 437 

=10 Pat 757=A 1 R 1932 Pat 21. 

-S. 33 — irregularity or illegality 

does not vitiate sale unless pleaded 
134 I C 149 = 10 Pat 757=1 R 1931 Pat 437 
= 12 P L T 401=A I R 1932 Pat 21. 

- S. 34—Sale held where there is no 

arrear of revenue—Act does not apply 

37 C W N 445=A I R 1933 Cal 636 (2).- 

- S. 37, Proviso —“ Raiyat ” means 

cultivator and does not include succes¬ 
sor of raivat 

135 I C 765=58 I A 440=36 C W N 29= 
54 C L J 462=1 R 1932 P C 45=62 M L J 
86=59 Cal 728=A I R 2931 P C 314 (P C). 

- S. 37, Expcep 3—Taluk is not en¬ 
cumbrance — Talukdar becomes under¬ 
tenant of purchaser — No privity bet ween 
purchaser and tenant—Unless taluk is 
annulled purchaser cannot sue tenants; 

A T R 1930 Cal 69, Reversed 

135 1 C 765=58 I A 440 = 36 C W N 29= 
54 C L J 462=1 R 1932 P C 45=62 M L J 
86=59 Cal 728 = A I R 1931 P C 314 (P C). 

-S 37—Annulment of taluk — Notice 

is nece'isarv 

135 I C 765=58 I A 440=36 C W N 29= 
54 C L J 462 = 1 R 1932 P C 45 = 62 M L J 
86=59 Cal 728=A I R 1931 P C 314 (P C). 

-S. 37—Estate sold for arrears of 

revenue recorded in separate number — 

Mere f-ict of portion of estate being joint 

with other estates does not alter its 

character as entire estate 

58 C L J 8 = A I R 1933 Cal 554. 

-S. 37—Lease at fixed rent in per¬ 
petuity granted by proprietor is nob 
binding upon purchaser under sale for 
arrears of revenue 

A 1 R 1933 Pat 548. 

-S. 37, Excep. '1—Enhancement is 

allowable even though leases are pro¬ 
tected from annulment, if original rent 
was unfair and land has not been hold 

for over 12 years at fixed rent 

A I R 1933 Pat 548. 

-S. 37, Proviso — New - proprietor 

cannot claim enhancement from raiyat 
holding at fixed rent pidor to permanent 
settlement—P>ub he can claim enhance- 
ment irrespective of all engagements 
• made with previous proprietor subse¬ 
quent to permanent settlement I 

A I R 1933 Pat 548. ! 


BENGAL LAND REVENUE SALES ACT- 

- S. 54-"Sales under Act—Court can¬ 
not go behind document of incumbrance 

and give right of pre-emption 

14 P L T 473=A 1 R 1933 Pat 523. 

- S. 54—Mukarrari lease — Mukar- 

raridir to pay out of rent fixed Govern¬ 
ment revenue and one rupee to grantor 
—Held that whole amount should b© 
treated as rent and that.grantor wasenti- 

tled to re-enter for failure to pav the rent 
14 P L T 473=A I R 1933 Pat 523. 

- S. 54—Revenue sale of property of 

limited owner—Not limited interest but 

property itself passes 

14 P L T 27=A I R 1933 Pat 165. 
BENGAL LAND REVENUE SETTLEMENT 
REGULATION (7 of 1822) 

- S. 3—Land added by alluvial ac¬ 
cession— Such land is to be settled first 
with proprietors 

141 I C 333 = 11 Pat 750=1 R 1933 Pat 60 = 

A I R 1933 Pat 62. 

-S. 10 (5)—Proprietor of mahal sold 

for arrears of revenue is entitled to get 

malikana — Distinction between pro- 

j prietor not attending and one attending 

objecting to jama on bis right to claim 

malikana pointed out 

135 I C 785 = 35 C W N 1233=1 R 1932 Cal 
145=59 Cal 746=A I R 1932 Cal 49. 
BENGAL LOCAL SELF GOVERNMENT 
ACT (3 of 1885) 

- S. 85—Goods consigned to District 

Engineer per order of independent con¬ 
tractor and for purpose .independent of 
' District Board—Delivery taken by Dis- 
; trict Engineer — District Board is not 
' liable 

: 132 1 C 907=58 Cal7=l R 1931 Cal 619= 

AIR 1931 423. 

I-Electoral R. 6S — District 

Magistrate is empowered to hear elec- 
I bion petitions based only on some 

irregul-aritv in Elecborod Rules 

146 1 C 225 = 14 P L T 73 = 12 Pat 209 = 
I AIR 1933 Pat 155. 

i -Electoral R. 68— -Returning offi- 

; cei* summarily rejecting nomination, 
paper—Civil Court has jurisdiction to 

entertain declaratory suit 

146 I C 225=14 P L T 73 = 12 Pat 209 = 

A I R 1933 Pat 155. 

' -Electoral R. 68 — Whether Dis- 

i trict Magistrate can determine the re¬ 
sult of election— {Quaere) 

146 I C 225 = 14 P L T 73=12 Pat 209 = 

A I R 1933 Pat 155 

BENGAL MUNICIPAL ACT (3 of 1884) 

Business Rules of Howrah Munici¬ 
pality, R. 34-B—Two persons validly 
proposed and seconded as candidate 
for Chairman’s place—One of them dis” 
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qualified under S. 27—Other candidate 
cannot be deemed to be elected unless 
declared to be elected at meeting to be 
held subsequently 

143 I C 602=37 C W N 1029=60 Cal 10o8 

=Af I R 1933 Cal 443. 

“ S 6, Cl. 11—Mahant is entitled to 
benefit of section 

145 I C 692=1933 Cr C 906=34 Cr L J 
1068=37 C W N 362 = 6 R C 136= 

A I R 1933 Cal 553. 

S. 7— Personal tax under old Act 
—Increase in rate—Sanction of Govern¬ 
ment is not necessary 

142 1 C 66=36 C W N 906=1 R 1933 Cal 

227=A 1 R 1933 Cal 78. 

^ S. 15— Election Rule (1930), R. 40 
‘Material irregularity” does not 

cover bribery or corrupt practice 

145 I C 248=37 C W N 122=60 Cal 438= 

6 R C 84=A 1 R 1933 Cal 492. 

' S. 15 —Election Rule 40— District 
Magistrate declaring election void—De¬ 
claratory suit in civil Court — Civil 
Court’s jurisdiction is not ousted by 
B. 40 

145 I C 248=37 C W N 122=60 Cal 438= 

6 R C 84=A I R 1933 Cal 492. 

-S. 15 —Special tribunal is suggested 

for expeditious disposal of election dis¬ 
pute 

132 I C673=53 C L J 236 = 1 R 1931 Cal 
593 = 58 Cal 180 = 34 C W N 972= 

A I R 1931 Cal 288. 

- S. 15 and R. 15 (l) — Rule is 

imperative and infringement affects 
validity of election 

129 I C 422=34 C W N 741=1 R 1931 Cal 
198=58 Cal 87=A I R 1931 Cal 36. 

- S. 15 —Joint election—Election of 

one candidate declared invalid — Whole 

election should be set aside 

129 IC 422 = 34 CW N 741 = 1 R 1931 Cal 
198=58 Cal 87=A I R 1931 Cal 36. 

- S. 15, Proviso and R. 16 — Juris¬ 
diction of civil Courts to declare elec- 

tion invalid is not taken away 

129 I C 422=34 C W N 741=1 R 1931 Cal 
198 = 58 Cal 87=A 1 R 1931 Cal 36. 

- Ss. 22 and 27—“Elected or re-elected 

in S. 22 lueans elected or re-elected ex¬ 
cept at bye-elpction under S. 27 
143 I C 602=37 C W N 1029 = 60 Cal 1008 

=A 1 R 1933 Cal 443. 

-S. 27 —Vacancy caused by resigna¬ 
tion of Chairman—Person %vbo has so 

resigned is disqtialified from bve elocfcion 
143 I C 602=37 C W N 1029 = 60 Cal 1008 

=A I R 1933 Cal 443. 

-S. 27 — Expression “another per¬ 
son” excludes nerson who has resigned 
143 I C 602 = 37 C W N 1029 = 60 Cal 1008 

=A I R 1933 Cal 443. 
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-S. 29—Suit by Municipality must 

be brought in name of Chairman 
135 I C 879=35 C W N 373=1 R 1932 Cal 

175=A 1 R 1931 Cal 804. 

-S. 29—Amalgamated suit in res¬ 
pect of noncontiguous holdings is not 
maintainable 

135 1 C 879=35 C W N 373=1 R 1932 Cal 

17f=A 1 R 1931 Cal 804. 

-Ss. 34, 37 and 69—Leases of land 

not required for purposes of Act come 
within purview of S. 37 which should 
be read with S. 34 

133 1 C 179=1 R 1931 Cal 643=58 Cal 

930=A 1 R 1932 Cal 85. 

. “■ "■ S. 37—S. 37 is mandatory 

133 1 C 179=58 Cal 930=1 R 1931 Cal 

643=A 1 R 1932 Cal 85. 

-S. 57—Contractor performed his 

part of contract but whole or part of 
dues remain unpaid—Contractor or any¬ 
one on side of contractor having interest 

in contract is disqualified 

132 1 C 673=34 C W N972=l R 1931 Cal 
593=58 Cal 180 = 53 C L J 236= 

A 1 R 1931 Cal 288. 

-S. 57—Eligibility is to be deter¬ 
mined with reference to circumstances 

and position at date of nomination 
132 1 C 673 = 34 C W N 972=1 R 1931 Cal 

593=58 Col 180=53 C L J 236 = 

A 1 R 1931 Cal 288. 

-S. 57—Courts should not extend 

pi'ovision in S. 57 beyond its ligitimate 
limit 

132 1 C 673=34 C W N 972=1 R 1931 Cal 

593 = 58 Cal 180 = 53 C L J 236= 

A 1 R 1931 Cal 288. 

-S. 69 and R. 15 (1)—Rule is im¬ 
perative and infringement affects vali¬ 
dity of election 

129 I C 422 = 58 Cal 87=1 R 1931 Cal 198= 
34 C W N 741=A 1 R 1931 Cal 36. 

-S. 85—Personal tax does not at¬ 
tach tc anv holding 

142 I C 66 = 36 C W N 906=1 R 1933 Cal 

227=A I R 1933 Cal 78. 

-Ss. 85 and 89—Imposition of per¬ 
sonal and property tax in same ward 
is legal 

142 I C 66=36 C W N 906=1 R 1933 Col 

227=A I R 1933 Cal 78. 

-S. 106 — Commissioner has no 

power to remit rates or taxes in future 
130 I C 141 = 94 C W N 1013=1 R 1931 
Cal 333=A 1 R 1931 Cal 129 (1). 

-S. 202—S. 202 was not repealed in 

1904—S. 202 does not correspond with 

Calcutta Municipal Act (1899), S. 342 

136 I C 903=1932 Cr C 71 = 1 R 1932 Cal 
255=36 C W N 51 = 33 Cr L J 371=59 Cal 

811=A 1 R 1932 Cal 65. 
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S. 202 —Notice directing hut to be 


removed and referring expressly to 
S. 202 is not bad simply because it des- 
■cribes hut as having been put upon road- 
-flide land and not as having been put 

upon^roa^ 753=32 Cr L J 1244=1931 Cr C 

1072=58 Cal 1135=1 R 1931 Cal 865= 

35 C W N 659=A I R 1931 Cal 808. 

_222 — Prosecution failing to 

prove ’ that order applying Part 6, 
Municipal Act, to particular Munici¬ 
pality was promulgated under provi¬ 
sions of S. 222—No presumption arises 

that it was so promulgated 
139 I C 134=36 C W N 823=1 R 1932 Cal 
558=1932 Cr C 860=A I R 1932 Cal 833. 

■- Sa. 261 and 273—Making tiles with¬ 

out license—No publication of prohibi¬ 
tion by Municipality proved Accused 

U not L J 583=1933 Cr C 419 

=34 Cr L J 549=A I R 1933 Cal 347. 

- S. 261—Action levying license fee 

ior yard or depot for trade can be im¬ 
peached in civil Court by declaration if 

ultra vires of statutory powers 
136 I C 542=1 R 1932 Cal 222=58 C^l 1356 

=A I R 1932 Cal 177. 

-R. 15 (l)—Rule is imperative and 

infringement affects validity of election 
129 I C 422=58 Cal 87=1 R 1931 Cal 198— 
34 C W N 741=A I R 1931 Cal 36. 
BENGAL NORTH-WESTERN PROVINCES 
AND ASSAM CIVIL COURTS ACT (12 of 
1887) 

-S. 23—Application for probate of 

'will transferred by District Judge to 

Subordinate Judge — Appeal from 

Subordinate Judge’s order lies to High 

'Court and not to District Court 

145 I C 375 = 14 P L T 285=6 R P 170 = 

A 1 R 1933 Pat 276 (2). 

BENGALPATNI TALUQS REGULATION 
(8 of 1819) 

-Pubni tenure, consisting of lands in 

more touzis than one can be sold under 

Regulation ^ _ , 

142 1 C 397=36 C W N 888=1 R 1933 Cal 

267=A I R 1933 Cal 54. 

'' Estoppel — Plaintiff can object to 

putni sale although previously he pre 

vented sale bv paying up revenue 

142 1 C 397=36 C W N 888=1 R 1933 Cal 

267 = A I R 1933 Cal 54. 

Auction-sale — Bidders under im¬ 
pression that if money doe would arrive, 
'Sale would not be effected Sale cannot 

be upheld _ . 

142 I C 397=36 C W N 888=1 R 1933 Cal 

267=A I R 1933 Cal 54. 

-Putnidar bound to pay additional 

iievenues—No remedy suggested in kabu- 
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liyat for realization of demand as to 
cesses—Cesses should be regarded as 
part of pubni and salo held under Re- 

®“i42Tc 397=36 C W N 888=1 R 1933 Cal 

, 267 =A I R 1933 Cal 54. 

-Collector can hold sale in spite of 

Commissioner’s decision to _ , 

142 1 C 397=36 C W N 888=1 R 1933 Cal 

267=A 1 R 1933 Cal 54. 


-Patnidar has no cause of action 

against Secretary of State for variation 

of revenue payable by zamindar 

130 I C 497 = A I R 1931 Cal 284. 

——S. 4 —Darpatni as meaning patni 
taluk of second degree creates transfer¬ 
able tenure — But if intention be to 
create only subordinate permanent 

tenure tenure is non-transferable 

134 1 C 911=58 Cal 958=1 R 1931 Cal 

911=A I R 1932 Cal 36, 

-S. 8-Putni in airears regarding 

which zamindar does not wish to pro¬ 
ceed need not be mentioned in notice 
142 I C 397=36 C W N 888=1 R 1933 Cal 

267=A I R 1933 Cal 54. 

S. 8—Word “conspicuous” is a re¬ 


lative term—Place inside Nazarat where 
patni notices are always fixed and pub¬ 
lic have free access is conspicuous place 
142 I C 397=36 C W N 888=1 R 1933 Cal 

267=A I R 1933 Cal 54. 

-Ss. 8, 10 and 14—Sale under patni 

law is not void but voidable—If it is 
not set aside its validity cannot be at¬ 
tacked by way of defence where period 

of limitation has expired long ago 

140 I C 603=36 C W N 552 = 1 R 1933 Cal 

6=A I R 1932 Cal 678. 

- S. 8—Receipt of service of notice— 

Boys of 14 or 15 held not substantial 
\ o©irsous 

139 I C 579 = 13 P L T 292= 
AIR 1933 Pat 113. 

'-S. 8—Removal of notice posted at 

Gutchery one day before sale Whether 

sufficient to set aside sale— (Quaere) 

139 I C 579 = 13 P LT 292 = 
A I R 1933 Pat 113. 

-S. 8—Sale — For dispensing with 

I receipt of service of notice evidence of 

posting of notice and publication of sale 

must be established by evidence which 

is not conflicting 

139 I C 579 = 13 P L T 292 = 
A I R 1933 Pat 113. 

-S. 8 (2)—(Per Scroope, J .)—One 

village and specified lands in another 
under sale—Publication cf notice in for¬ 
mer is sufficient. 

140 I C 398=11 Pat 634=A 1 R 1933 Pat 19. 
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S. 8 (2 )—Cbaukidar is best attestor 
140 l^C 398=11 Pat 634=A I R 1933 Pat 19. 

S. 8 (2) Attestors need not be re¬ 
sidents of villa.ae 

140 I C 398 = 11 Pat 634=A IR 1933 Pat 17. 

S. 8 (2) Specibcation of balances 
due from patnis sought to be sold need 
only be given 

140 I C 398=11 Pal 634=A I R 1933Pat 19. 

— S 11—Occupancy raiyatscannot be 
evicted by auction-purchaser on sale 
under S. li 

145 I C 243 = 37 C W N 4 = 6 R C 87= 

AIR 1933 Cal 490. 

S.ll Suit by purchaser of patni 
taluk at auction sale for possession of 
taluk land after cancellation of under¬ 
tenures held by defendant—Onus lies on 
purchaser that under-tenures areencum- 
brances that have accrued by act of de¬ 
faulting proprietor 

131 I C 28=34 C W N 1142= 

.. R ^^31 Cal 248. 

b. 11 (Ij Defaulting proprietor” 
means proprietor of patni tenure in de¬ 
fault and not particular defaulting pro¬ 
prietor” , 

131 I C 28 =34 C W N 114 2= I 

AIR 1931 Cal 248. 

S. 14 Purchase of patni in auction 
by A —Suit by patnidar to set aside 
sale— Payments of rent made subso 
quently by A to zamindar—Sale set j 
aside Suit by A to recover money paid i 
as rent—Separate suit by A for rent I 
lield not competent— Money was not ! 
paid under mistake of fact so as to be 
recoverable under Contract Act, S. 72 , 

136 I C 472 = 54 C L J302 = I R 1932 Cal 
200 = 36 C W N 238=A 1 R 1932 Cal 108. 

S. 14 S. 14 does not exclude suits 
against any party other than zamindar, , 
0 . c.. n.'jainst patnidar 

136 I C 472 = 54 C L J 302 = 1 R 1932 Cal 
200 = 36 C W N 238 = A I R 1932 Col 108. 
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and sale held thereunder held to be 
nullity 

133 I C 102=1 R 1931 Cal 630=53 C L X 

524=AI R 1932 Cal 115.. 

-S. 6 — Certificate though effectual 

as decree for other purposes is not so- 
for Art. 95 

129 I C 871=34 C W N 801=1 R 1931 Cal 

311=A I R 1931 Cal 69. 

S.. 10 —Notice under S. 10 not ser- 
j ved—Suit for setting aside sale isgover- 
I ned by Lim. Act, Art. 142 

133 I C 102=1 R 1931 Cal 630=53 C L X 

524=A I R 1932 Cal 115. 
S. 10 —Suit for recovery of posses¬ 
sion and not for setting aside sale—Col- 
j lector is not necessary partv 

133 1 C 102=1 R 1931 Cal 630=53 C L X 

524=A I R 1932 Cal 115. 

S. 29 (2)—If certificate officer is- 
satisfied that there are reasonable grounds- 
for entertaining application after expiry 
of 60 days, he can do so—Civil Courk 
cannot question propriety of his deci. 
sion 

132 I C 873=1 R 1931 Pat 297=12 P L T 

58=A I R 1931 Pat 182. 
BENGAL RENT RECOVERY ACT (8 of 
1865) 

S. 16 —Purchaser at sale of under- 
tenure gets it free from encumbrances 
142 I C 781=14 P L T 289=37 C W N 
629=1933 M W N 522=57 C L J 412 = 37 
M L W 767=17 R D 334 = 64 M L J 590= 
14 LR A Rev 272 = 60 I A 176=12Pat 

626 = 1 R 1933 P C 108= 
A I R 1933P C 122 (P C). 
BENGAL REVENUE FREE LANDS (NON- 
BADSHAHI GRANTS) REGULATION (19 

of 1793) 

S. 10 — Suit for resumption of 
lakberaj tenure Plaintiff has to prove 
that land lies within geographical ambit 
of the estate and also defendant has 

been paving rent in respect of the land 
138 1 C 157 = 36 C W N 215=1 R 1932 Cal 
421 = 59 Cal 629=A 1 R 1932 Cal 446 


-S. 14—S. 14 does not apply to be- 

namidar for defaulter intentionally 

bringing about sale for his own benefit 
134 I C 9 11 = 58 Cal 958=A 1 R 1932 Cal 36. 

BENGAL PUBLIC DEMANDS RECOVERY 
ACT (3 of 1913) 

Sale on certificate issued under the 
Act against henamidar does not affect 
title of real owner 

130 I C 257=11 P L T 898 = 1 R 1931 Pat 
161=10 Pal 234 = A I R 1931 Pat 64. 

S. 4—Kntry inD Register as mana¬ 
ger of minor— No correction 'oven on 
minor becoming major — Certificate 
against such manager—Such certificate 


BENGAL SUPPRESSION OF TERRORIST 
OUTRAGES (SUPPLEMENTARY) ACT 

(24 of 1932) ' 

5 Appeal by Local Government- 
from order of acquittal by Special I^Ja- 
gistrafce appointed under Bengal Act (12; 
of 1932), is not competent 

145 1 C 773=1933 Cr C 1327=34 Cr L J 

1070=A 1 R 1933 Cal 776 (1). 

BENGAL SURVEY ACT (5 of 1875) 

S. 62 Two adjacent tenants of two 
landlords Boundary decision under 
S. 41 in proceeding between landlords 
does not bar suit by tenants 

135 1 C 867=1 R 1932 Cal 163=35 C W N. 

620=A I R 1932 Cal 87. 
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- Ss. 3 (3) and 4 (3)—“Tenant” in¬ 
cludes under-raiyat 

157 C L J 241=A I R 1933 Cal 772. 

1 

- Ss. 3 (5) and 153—Suit for recovery | 

of excess cess is one for rent 

144 I C 676=60 Cal 587=57 C L J 120= ! 

6 R C 2=A 1 R 1933 Cal 527. 

-S. 3 (6) — Suit for price of vvood 

contracted to be supplied by tenant to 
landlord over and above rent is suit for 
rent 

141 1 C 858=59 Cal 513=1 R 1933 Cal 202 

=A I R 1933 Cal 69. 

-Ss. 3 (5)—Suspension of rent in¬ 
cludes suspension of cesses 

137 1 C 696=36 C W N 72=1 R 1932 Cal 
365=54 C L J 479=A I R 1932 Cal 385. 

- S, 3 (17)—S. 3 (17) has no retros¬ 
pective effect 

129 I C 859=34 C W N 845=1 R 1931 Cal 

299=A I R 1931 Cal 91. 

-S. 3 (5)—“Chura” and “gur” can be 

regarded as produce rent 

130 I C 41=11 P L T 695=1 R 1931 Pat 

137=A I R 1931 Pat 25. 

S. 4— Acquisition of occupancy right 
by under-raiyat is special incident of 
his tenancy — It remains so although 
established by evidence of general char¬ 
acter 

133 I C 689=1 R 1931 Cal 737=54 C L J 68 

=A I R 1932 Cal 6. 

-Ss. 4 and 113 — Occupancy raiyat 

and under-raiyat—Distinction between 

—Act does not recognise 

133 I C 689=1 R 1931 Cal 737 = 54 C L J 
• 68=A I R 1932 Cal 6. 

- S. 5 (5)—Presumption arising from I 

entry must he taken into considevat’on i 
139 I C 832 = 55 C L J 569=1 R 1932 Cal 

662=A I R 1932 Cal 870. 1 

-S. 5 (5)—Lease giving largest rights 

to grantee—Discretion given to grantee 
to cultivate himself or to let out to 
tenants—Holding leased measuring 99 
bigbas—Presumption of raiyati interest 
held not to arise 

136 I C 60l=l R 1932 Cal 233 = 35 C W N 

1143=A I R 1932 Cal 195. 

-S. 5 (2) — Agricultural purpose is 

wider than cultivation only 

130 I C 219=34 C W N 1063 = 

A 1 R 1931 Cal 135. 

-S. 5 (2)—Lease of oneholding com¬ 
prised of tank and land on bank for 
rearing fish, stacking grass and grazing 
cattle—Cattle proved to be for agricul 
tural purposes—Provision for payment 
of cess and additional rent on additional 
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area in measurement—Lease held to be 

agricultural 

130 1 C 219=34 C W N 1063= 

A 1 R 1931 Cal 135. 

- S. 5 (2)—Lease of tank and land on 

bank as one indissoluble holding—Test 
to see whether it is lease for agricultural 
purposes is whether primary object was- 
lease of tank or lease cf land with tank 
in it—Area of surrounding land is im¬ 
portant factor 

130 I C 219=34 C W N 1063= 

A 1 R 1931 Cal 135. 

--Ss. 5 and 7 (3)—“Rent” as used in 

S.^ (3) has same meaning as in Act S. 5 

142 1 C 43=13 P L T 648=1 R 1933 Pat 

101=A I R 1933 Pat 36. 

- S. 7—Decree based on S. 7—Cir¬ 
cumstances considered—Decree cannot 
be assailed 

143 I C 823 = 37 C W N 1084 = 1 R 1933- 

Cal 493=A I R 1933 Cal 416. 

- Ss. 7, 115 and 50—Suit for enhance¬ 
ment of rent under S. 7—Defendant not 
entitled to avail himself of S. 50 by 
reason of S. 115—He cannot fall back 

upon anv presumption outside Act 

141 I C 306 = 55 C L J 91 = 1 R 1933 Cal 

108=A I R 1932 Cal 632. 

- S. 7 — Permanent and heritable 

tenure of tract of land jungle at incep¬ 
tion of lease—Clause for additional rent 
on survey of land for excess—Lease held 
to be at fixed rent precluding landlord 

from claimiuc? enhancement 
134 1 C 1130 = 1 R 1932 Cal 42 = 58 Cal 1046 
=36 C W N 178 = A I R 1932 Cai 73. 

-S. 7—Principle underlying S. 7 can 

be referred to for assessing fair and 
equitable rent in cases not coming under 
the Act 

133 I C 693 = 1 R 1931 Cal 741 = 54 C L J 74 

A I R 1932 Cal 41. 
-S. 7—Customary rate of tavaf means 

that that rate prevails throui’hout estate 

133 I C 561 = 35 C W N 212= 
I R 1931 Cal 689=A I R 1931 Cal 565, 

-S. 7—Enhancement of rent under 

S. 7—Landlord must prove customary 
rate—In its absence Court will allow 
enhancement as it thinks fair and rea¬ 
sonable 

133 I C 561=35 C W N 212 = 

I R 1931 Cal 689=A I R 1931 Cal 565. 

-S. 7 (3)—Income from hat is not 

rent 

142 I C 43=13 P L T 648 = 
I R 1933 Pat i01 = A I R 1933 Pat 36. 

S. 7 (3) Rent has same meaning as 
in Ben. Ten. Act S 5 

142 I C 43=13 P LT 168 = 

1 R 1933 Pat i0J=A ! 1933 Pat 36. 
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-Ss. 11 and 18—Occupancy right is 

right of property in land and is devisable 
‘by will—Absence of provision in Ten¬ 
ancy Act does not prohibit right of be¬ 
quest 

60 Cal 1115=A I R 1933 Cal 908. 

-S. 13—Rent decree—Tenure sold in 

mortgage decree—Purchaser offering rent 

but refused—Landlord suing old tenant 

for arrears accruing after purchase and 

purchasing land himself—Purchaser can 

deposit decretal amount and set aside 

sale to landlord 

141 I C 839 = 36 C W N 922= 

I R 1933 Cal 186=A I R 1933 Cal 285. 

I 

-Ss. 15 and 16—S. 16 must be res- ' 

tricted to cases where rent is claimed as 

successors to tenure and does not apply 

where claim is based on different risht 

137 I C 441 = 1 R 1932 Cal 308= 
35 C W N 1260=A I R 1932 Cal 262. 

-S. 16—Construction — S. 16 must 

be strictly construed 

137 I C 441 = 1 R 1932 Cal 308= 
35 C W N 1260=A 1 R 1932 Cal 262. 

--S. 17—“Share” is not confined to 

“specific share” 

14 P L T 573=A 1 R 1933 Pat 581. 

-Ss. 17 and 18—Transferee of share 

of sharahmoyaian holding is necessary 

party to I'ent suit 

14 P L T 573=A I R 1933 Pat 581. 

-S. 18-i4—S. 18-A is a rule of evi¬ 
dence and applies to all proceedings 
taken after it came into force—Recitals 
in sale-deed, though not evidence of 

grant can be used to show nature of title 

AIR 1933 Pat 656. 

-S. 20 (as avieytded by Act 1 of 1925) 

—S. 20 is nob retrospective 

145 I C 885 = 60 Cal 990 = 
37 C W N 586=A 1 R 1933 Cal 653. 

-S. 20 (Z-yl)—(as amended by Act 1 

of 1925)—Sub-section is not declaratory 
of retrospective effect Rights of parties 
must be decided according to law as it 
stood 

131 I C 398=35 C W N 125 = 52 CL J 597 = 

58 Col 817 = A I R 1931 Cal 321. 

-S. 22—Purchaseof non-transferable 

occupancy holding by cosharer landlord 
— Ilis cosbarers are entitled to treat 
holding as abandoned and take posses¬ 
sion to the extent of their shares 

57 C L J 208=A I R 1933 Col 775. 

-S. 22 (2)—Applicability—S. 22 (2) 

applies only to tran9ferai)le holdings 

AIR 1933 Pal 588. 

-S. 24 — Non-transferable bolding 
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cannot be transferred so as to avoid 

paving rent 

140 1 C 3=11 Pat 798=1 R 1932 Pat 286= 
13 P L T 567=A 1 R 1932 Pat 330 (S B). 

—“Ss. 24 and 158 (5) — Non-transfer¬ 
able holding transferred—Landlord not 
bound to re-enter but can sue original 
tenant for rent and bring holding to sale 

—Purchaser can evict transferee 

140 I C 3=11 Pat 798=1 R 1933 Pat 286= 
13 P L T 567=A I R 1932 Pat 330 (S B). 

-S. 26.J'—Claim for transfer fee can 

only be by application under S. 26-J 

37 C W N 917=A I R 1933 Cal 784. 

-Ss. 26-J^ and 188—Application for 

pi'e-emption by some of cosharers 
I Other cosbarers joined only after period 
of limitation—Application is not main¬ 
tainable 

145 I C 836=60 Cal 787= 
A I R 1933 Cal 636 (1). 

-Ss. 26-^^ and 188—S. 26-F contem¬ 
plates application which is not other¬ 
wise barred 

145 I C 121=37 C W N 89=6 R C 73= 

A 1 R 1933 Cal 460. 

-Ss. 26-i^ and 188 — Application by 

one of cosharer landlords under S. 26-F 

for exercise of right of pre-emption 

i Other cosharers not made parties—Ap- 

! plication is incompetent and defect can- 

j nob be allowed to be remedied in High 

Court 

145 I C 121=37 C W N 89 = 6 R C 73= 

A 1 R 1933 Cal 460. 

■-S. 26 jF — Bengal Tenancy * Act — 

Civil P. C., O. 21, R. 100 includes auc¬ 
tion purchaser's legal representative 

143 1 C 141=36 C W N 790= 

A I R 1933 Cal 293. 

-S. 26-J—Mere application is suffi¬ 
cient for recovery of landlord’s fee and 
compensation 

141 I C 842=36 C W N 924=60 Cal 289= 
1 R 1933 Cal 185=A I R 1933 Cal 283. 

-S. 26-J—Transfer fee — Landlord 

has only to show in summary proceeding 

that holding is a raiyati holding 

141 1 C 627=36 C W N 847 = 

A [ R 1933 Cal 24. 

-Ss. 26-J' and 182—Cultivator hold¬ 
ing homestead otherwise than as part of 
holding—Landlord has no right of pre¬ 
emption with regard to homestead in 

absence of evidence as to his status 

139 I C 765=36 C W N 788 = 
I R 1932 Cal 649=A 1 R 1932 Cal 857. 

-Ss. 26.F and 182—Court enforcing 

pre-emption where right does nob exist 
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Order can be set; aside under S, 115, Civil 

PC 

139 1 C 765=:36 C W N 788=1 R 1932 Cal 

649=A 1 R 1932 Cal 857. 

- S. 26-^ and C —Court; cannot con¬ 
sider as to reality of transaction of sale 
after giving of notice under S. 26-0, in 
•considering landlord’s application for 

pre-emption under S. 26-F 
139 I C 403=1 R 1932 Cal 622=36 C W N 

486=A I R 1932 Cal 625. 

- S. 26 F —S. 26-F gives right of 

pre-emption even to those landlords on 
whom notices have not been issued 
They are not bound by limitation pro¬ 
vided for io that section 
136 I C 871=35 C W N 688=1 R 1932 Cal 

279=53 C L J 578=59 Cal 15= 

A I R 1932 Cal 289. 

- S, 26 J (3)—“Within two months” 

onlv extend time for pre-emption 
136 X C 900=35 C W N 1078=1 R 1932 Cal 
252=59 Cal 5S4=A 1 R 1932 Cal 226. 

-Ss. 26-/ and 26.i^—Landlord need 

not wait until payment of balance in 

order that he may apply to pre-empt 

and he can combine both applications 

under S. 26.F and 26-J 
136 I C 900 = 59 Cal 554=1 R 1932 Cal 252 
=35 C W N 1078=A I R 1932 Cal 226. 

- S. 26-F (4) (a) — During pre-emp¬ 
tion proceedings person becoming co- 
sharer landlord should be allowed to 
pre-empt, if he has become cosharer 

within limitation under S. 26-F 

136 I C 544=1 R 1932 Cal 224 = 35 C W N ' 

1058=A 1 R 1932 Cal 220. : 

- S. 26-F—Landlord purchasing occu¬ 
pancy holding in execution of rent decree 
—Holding transferred by private sale 
and decretal amount deposited under 
S. 174—Landlord not objecting tosetting 
aside of sale and ^ withdrawing deposit is 
not thereby estopped from applying for 
pre-emption 

136 I C 470=35 C W N 656=1 R 1932 Cal 1 
198=54 C L J 231=A I R 1932 Cal 139. , 

- S. 26*F—Slight discrepancies as to 

description will not invalidate applica¬ 
tion for pre-emption 

136 I C 470=35 C W N 656=1 R 1932 Cal 
198=54 C L J 231=A I R 1932 Cal 139. 

-S. 26-Z) and F—Transferee of ten- * 

ancy depositing landlord’s transfer fee 
cannot raise question of nature of ten¬ 
ancy in proceedings under S. 26-F 
131 I C 856 = 35 C W N 114 = 1 R 1931 Cal 
504 = 53 C L J 414=A I R 1931 Cal 483 (1). 

-S. 23—Right of raiyat in non-trans- ' 

ferable occupancy holding prior to 
amending Act being immovable property 
and nob personal right could be disposed , 


BENGAL TENANCY ACT 

of by will so as to bind heirs, transfer 
being only voidable at option of land- 

131 I C 25=34 C W N 1146= 

A I R 1931 Cal 244. 

-S. 29—Kabuliyab mentioning that 

tenant would be liable on subsequent 

measurement of land to pay at highest 

rate prevailing for neighbouring lands 

Highest rate found to be Rs. 4 perbigha 

—Contract is hit by S. 29—Contract to 

pay different rent on measurement is 

without consideration and unenforceable 

57 C L J 202=A 1 R 1933 Cal 725. 

-Ss. 29 and 52—For S. 52 addition 

in area is necessary — Kabuliyat men¬ 
tioning certain area and certain rent 
Stipulation for addition or abatement of 
rent if increase or decrease in area— 
Provision is not against S. 29 in absence 
of evidence that same rent was paid for 

tenancy prior to lease 

144 I C 85=1 R 1933 Cal 502 = 

A 1 R 1933 Cal 525. 

- S. 29 —Reclamation lease to plain¬ 
tiff for 40 years at progressive rent— 
Plaintiff settling lands on tenants for 
fixed rent—Contract by tenants to pay 
rents whenever increased by Govern¬ 
ment in addition bo rent fixed—S. 29 
does not debar plaintiff from claiming 

such amount from tenants 
143 I C 766=37 C W N720 = 60 Cal 975= 
I R 1933 Cal 474=A I R 1933 Cal 441. 

-Ss. 29 and 113 — Enhancement of 

rent effected by compromise—Ss. 29 and 
113 do not apply 

141 I C 858=59 Cal 513=1 R 1933 Cal 202 = 

A 1 R 1933 Cal 69. 

- S. 29 — Compromise decree passed 

in contravention of S. 29 operates as 

binding in subsequent suit until vacated 

141 1 C 849=1 R 1933 Cal 190 = 

A I R 1933 Cal 66. 

-S. 29 —Compromise of bona fide dis¬ 
pute as to existence of tenancy is not 
void 

142 I C 113=12 Pat 117 = 13 P L T 737 = 
I R 1933 Pat 109=A 1 R 1933 Pat 104. 

-Ss. 30 (b) and 105— Mukarrari — 

Condition that on increase or reduction 
of area rent would be increased or re¬ 
duced at particular rate does not make 
lease mukarrari 

138 I C 545=1 R 1932 Cal 466=36 C W N 

341=A I R 1932 Cal 508. 

-Ss. 30 and 52—In setting fair and 

equitable rent ofiicer must proceed under 
S. 30orS. 52 applying those provisions to 
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tenancies to which they are applicable ^ 
bv law I 

133 I C 561 = 1 R 1931 Cal 689=35 C W N ! 

212=A I R 1931 Cal 565. 

-Ss. 30 and 105—Rent of undivided 

share of land which does not constitute ■ 

holding cannot be enhanced under S. 30 
133 1 C 561 = 1 R 1931 Cal 689=35 C W N 

212=A I R 1931 Cal 565. 

-Ss. 30 and 105 (4)—Rules referred I 

to in S. 105 (4) are rules to be found in 
Ss. 31, 32 and 33—There is no implica¬ 
tion that S. 30 must be followed 
133 I C 561 = 1 R 1931 Cal 689=35 C W N 

212=A 1 R 1931 Cal 565 

-S. 30 (5)—Settlement Ollicer asses- i 

sing fair and equitable rent under S. 105 

—He cannot apply S. 30 (b) to case in 

which lands do not constitute holding 
131 I C 657=34 C W N 991 = 58 Cal 159= 

A I R 1931 Cal 303. 

-S. 30—Permanent lease containing 

intention to create permanent mukarrari 

lea?e without word mukarrari amounts 

to permanent mukarrari lease 

131 I C 584 = 52 C L J 583 = 1 R 1931 Cal 

472=A I R 1931 Cal 265 (2). 

■- Ss. 30 (b) and 35—Rent —“Unfair 

and ineciuitable,” meaning of, explained 
—In a suit for onhancoment of rent 
under S. 30 (b) Court can consider econo¬ 
mic depression — High Court does not in¬ 
terfere with discretion where it is not 
wrongly exercised 

139 I C 191 = 13 P L T 377 = 1 R 193 2 Pat 219 
= 11 Pat 654 = A I R 1932 Pat 225 (F B). 

-Ss. 30 (b) and 35—Raiyat submit¬ 
ting to enhancement of rent in 1901 in 
consideration for fixed rent in perpetuity 

— Suit in 1914 for onhancenjent—Rise 
in price of staple food crop is not the 
only matter to he considered—S. 35 ap¬ 
plies to such cases 

A I R 1933 Pat 548. 

-S. 30 — Mixed holding containing 

dhanhar and bhit land—Only lower rate 

is permissible in enhancement 

A I R 1933 Pat 542. 

— -Ss. 30 and 35 — Suit for enhance- 

rnent of rent—Plea of general depression 
not raised in lower Court — High Court 
will not remand for consideration of the 
plea, but it may reduce rate of enhance¬ 
ment taking into consideration the de¬ 
pression 

A I R 1933 Pal 542. 
-S. 30 (a) — Finding based on Com¬ 
missioner’s report that there is no pre¬ 
vailing rate—lisindlord cannot claim en¬ 
hancement under S. 30 (a) 

14 P L T 645 = A I R 1933 Pat 529. ; 
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-Ss. 30 (6) and 27 — Suit for en¬ 
hancement—Burden of proving that rent 
is fair and equitable is not to be thrown 
on landlord 

138 I C 312=13 P L T 237= 
I R 1933 Pat 175=A I R 1932 Pat 203. 

-S. 30 (a) — Rate based upon com¬ 
muted rents whether can be said to ex¬ 
ist (Quaere) 

139 1 C 537=11 Pat 557=IR 1932 Pat 235= 
13 P L T 244=A 1 R 1932 Pat 179. 

-S. 30 (a) — “ Prevailing rate paid 

.in neighbouring village'* is 

that which prevails in neighbourhood 

generallv and not merely in one village 
139 I C 537=11 Pat 557 = i R 1932 Pat 235 = 

13 P L T 244=A I R 1932 Pat 179. 

-S. 30 (a)—“Prevailing rate" means- 

cu*tomary rate per bigha current in vil¬ 
lage for particular land and not average 
rate per bigha 

139 I C 537 = 13 P L T 244=1 R 1932 Pat 
235=11 Pat 557=A i R 1932 Pat 179. 

] 

I-S. 30 (a) — Tjump rental of holding 

I is aggregate of rents of ditlerent plots- 
I compured in accordance with rate ap¬ 
propriate to class of each plot 

139 I C 537=11 Pat 557=13 P L T 244 = 
I R 1932 Pat 235=A 1 R 1932 Pat 179. 

-S 30 (b) — Holding consisting of 

both bhit and dhanhar lands—Knhance- 
ment exceeding lower of two rates is 
illegal unless landlord is able to distin¬ 
guish in lump rental aggregate rent for 

bhit and aggregnte rent for dhnnhar 
139 1 C 537=11 Pat 557 = 1 R 1932 Pat 235 
= 13 P L T 244=A I R 1932 Pat 179. 

I - Ss. 30 (b) and 35 — In suit for en¬ 

hancement of rent quality of land is im¬ 
material— Court must also look to what 
is justly and properly due to landlord 

' thougli it may be generous to the tenant 
135 I C 107 = 12 P L T 719 = 1 R 1932 Pat 27 

=A I R 1932 Pat 61. 

-S. 31-.4 —Applicability--S. 3 l-A can¬ 
not be applied to an area in respect of 
which the provision has not been noti¬ 
fied 

139 I C 537 = 11 Pat 557=1 R 1932 Pat 235 
= 13 P L T 244=A I R 1932 Pat 179. 

-S. 35—. Liimit of enhancement is to 

be finally settled by first appellate Court 

on facts of each ca*e 

142 I C 513 = 60 Cal 138=56 C L J 279= 

A 1 R 1933 Cal 175. 

-S. 35—Landlord failing in his duty 

to maintain irrigation works—S. 35 
must be applied to debar suit for en¬ 
hancement, so long as be fails in his 
duty — Dismissal of suit will not doba- 
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fresh suit for enhancement if works are i 

restored to efficiency i 

14 P L T 601=A I R 1933 Pat 645. i 

--S. 35 — Whether S. 35 can have no ! 

application where landlord fails to main- i 

tain irrigation works ' 

A I R 1933 Pat 542. ! 

-S. 35 —'General depression is to be i 

considered — But effect of it should be 
clearly established and decided in the 
particular case 

A I R 1933 Pat 542. 

--Ss. 35 and 30 (6) — Suit under 

S. 30 (b)—Rent found to be already too 
high—Cpurt can refuse enhancement al¬ 
together 

138 I C 312=13 P L T 237=1 R 1932 Pat 

175=A I R 1932 Pat 203. 

--Ss. 35 and 30 (6) — In suit for en¬ 
hancement of rent quality of land is im¬ 
material—Court must also look to what 
is justly and properly due to landlord, 

though it may be generous to the tenant 
135 I C 107=12 P L T 719 = 1 R 1932 Pat 27 

=A 1 R 1932 Pat 61. | 

-S. 38 — Some only out of several 

tenants of one holding cannot claim or i 

apply for abatement of rent ' 

14 P L T 603=A 1 R 1933 Pat 607. ! 

I-Ss. 38 and 52 (b )—Failure of land¬ 

lord to maintain irrigation works— Ten¬ 
ant is entitled to claim abatement of ! 
rent 

145 I C 431 = 14 P L T 368 = 6 R P 176 = 

A 1 R 1933 Pat 441. 

-S. 40—S. 40 relates to case of occu- ' 

pancy raiyat and has no applicability to 
cases of tenure-holder 

143 I C 823=37 C W N 1084 = 1 R 1933 Cal 

493=A I R 1933 Cal 416. 

-S. 41— Suspension of rent includes ' 

suspension of ce^sses 

137 I C696=36 C W N 72 = 1 R 1932Cal 
365=54 C L J 479=A 1 R 1932 Cal 385. 

-S. 44 (c)—Registered lease for term 

of years — Tenant is liable to ejectment j 
on expiry of term provided occupation is 1 
under le^se I 

14 P L T 214=A I R 1933 Pat 261. 

-Ss. 44 (c) and 47 — Tenant in occu ' 

pation as raiyat—Landlord taking kabu- 
liyat imposing period for lease — Suit to 
eject after period fixed—Tenant is enti- : 
tied to count period of occupation from ; 
when he came in occupation as raiyat— i 
Burden of proof is however on tenant— ' 
No relationship of raiyat created by 
kabuliyat — S. 44 or S. 47 has no aj>plica- 
tion 

140 1 C 758=12 Pat 23 = 1 R 1933 Pat 21 = 
13 P L T 599=A 1 R 1932 Pat 363. i 


bengXl tenancy act 

- S. 46—Suit by landlord under S. 46 

is suit for ejectment and not suit to set. 
tie fair rent — Acquisition by tenant of 
occupancy rights subsequent to inetitu- 
tion of suit does not take away land¬ 
lord’s right to a decree for ejectment if 
tenant does not agree to pay rent settled 
by Court 

145 I C 885=60 Ca! 990 = 37 C W N 586= 

A I R 1933 Cal 653. 

- Ss. 47 and 44 (c)— Tenant in occu¬ 
pation as raiyat—Landlord taking kabu¬ 
liyat imposing period for lease— Suit to 
eject after period fixed— Tenant is enti¬ 
tled to count period of occupation from 
when he came in occupation as raiyat— 
Burden of proof is however on tenant — 
No relationship of raiyat created by 
kabuliyat—S. 44 or S. 47 has no applica¬ 
tion 

140 I C 758=12 Pat 23=13 P L T 599= 
1 R 1933 Pat 21=A I R 1932 Pat 363. 

- S, 47—Suit for recovery of posses¬ 
sion by landlord—Courts of faots should 
come to definite findings regarding time 

and nature of tenancy 

14 P L T 214=A I R 1933 Pat 261. 

-S. 48 (c) (as amended by Act 4 of 

1928),—Under-rai^at without written 
lease—Notice to quit served before com¬ 
ing into force of amending Act, but agri¬ 
cultural yeir expiring only after coming 
into force of amending Act—Ameuding 
Act does not applv 

143 I C 164 = 37 C W N 689=60 Cal 1037 = 
57 C L J 477=A I R 1933 Cal 435 (SB). 

-S. 48—Alternat ive money rent re¬ 
coverable at tenant’s option and not at 
landlord’s — Section applies — Alter¬ 
native money rent payable at landlord’s 
option—Section does not applv 

143 1 C 465=36 C W N 89 = 
A I R 1933 Cal 264. 
S. 48 (as amefided by Act 4 of 1928} 
—S. 48 is not retrosnectjve 

143 I C 465 — 36 C W N 89 = 
A I R 1933 Cal 264. 

-S. 48—S. 48 appl les even where 

landlord himself under-raivat 

143 I C 465 = 36 C W N 89 = 
A I R 1933 Cal 264. 

- S. 48 (c) {as amended by Act of 

1928)—Amendment has no retrospective 
effect 

139 1 C 544=1 R 1932 Cal 643 = 
55 C L J 170 = A I R 1932 Cal 568. 

S. 48-H^ Suit by landlord for re¬ 
covering balance of fee held not main¬ 
tainable 

135 I C 872=1 R 1932 Cal 168= 
35 C W N 974=A 1 R 1932 Cal 135 
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-S. 49 Failure to specify period 

within which under-raiyat should quit 

does not make notice bad 
143 I C 164 = 37 C W N 689=60 Cal 1037= 
57 C L J 477=A 1 R 1933 Cal 435 (SB). 

-S. 49—Suit for ejectment after 

notice under S. 49 on ground that defen¬ 
dants are under-raiyats—Onus is on de¬ 
fendants to prove the right of occupancy 
or permanent right and not on plaintifi* 

to prove that they are under-raivats 

57 C L J 37=A I R 1933 Cal 459. 

-S. 49 (a)—Kabuliyat for under- 

raiyabi right for nine years—Clause in 
kabuliyat that grantee shall enjoy land 
after expiry of nine years by execution 
of fresh kabuliyat—Grantee has option 
to execute kabuliyat and continue on the 
same terms and he cannot be ejected by 
grantor 

143 1 C 254=37 C W N 618=60 Cal 1056 = 

A 1 R 1933 Cal 419. 

-^Ss. 49 and 167—Raiyati-holding 

sold for arrears of rent—Stranger pur¬ 
chasers can without annulling encum¬ 
brance under S. 167 eject under-raiyat 

by notice bo quit under S. 49 

129 1 C 96=11 P L T 777 = 
1 R 1931 Pat 80=A 1 R 1931 Pat 20. 

--S. 50 —Presumption under S. 50 

should not be restricted to tenancies 
forming part oi estate permanently set¬ 
tled by Permanent Settlement of 1793 

60 Cal 1189=A 1 R 1933 Cal 926. 

-S. 50 —After permanent settlement, 

tenant executing kabuliyats agreeing to 
pay higher rent—Landlord agreeing to 
keep excess rent "hajat*’ or in suspense 
—Although rent as actually paid be 
uniform, presumption under S. 50 held 
rebutted 

131 1 C 657=34 C W N 991=58 Cal 159= 

A I R 1931 Cal 303. 

-S. 52 —Reduction of rent in respect 

of deficiency—Distinction between raiyat 
and tenant is that tenant is not now 
permitted to contract out of his statu¬ 
tory right to anply for reduction 
133 I C 577 = 35 C W N 1011 = 54 C L J 31 
= 59 Cal 155=1 R 1931 Cal 705 = 
A I R 1931 Cal 537 (FB). 

-S. 52 —Enhancement of rent on 

ground of additional area—There is pre 
sumption that standard of measurement 
is same unless anything to contrary is 
proved 

145 I C 856=37 C W N 450=60 Cal 434 = 

A I R 1933 Cal 617. 

-S. 52 —Enhancement of rent—In- 
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terest of both landlord and tenant inust 
be considered 

145 1 C 856=37 C W N 450=60 Cal 434= 

A 1 R 1933 Cal 617. 

-Ss. 52 and 29—For S. 52 addition 

in area is necessary—Kabuliyat men¬ 
tioning certain area and certain rent — 
Stipulation for addition or abatement 
of rent if increase or decrease in area"~ 
Provision is not against S. 29 in absence 
of evidence that same rent was paid for 

tenancy prior to lease 

144 1 C 85 = 1 R 1933 Cal 502 

A 1 R 1933 Cal 525- 

- S. 52 —Claim for enhancement for 

excess area—Assessment on measured 

area must be proved 

142 I C 513=60 Cal 138=56 C L J 279= 

A I R 1933 Cal 175. 

-S. 52 —Applicability of S. 52 must 

depend upon nature of contract between 

parties 

133 1 C 696=58 Cal 686=1 R 1931 Cal 744= 

A I R 1931 Cal 596- 

- Ss. 52 and 30—In settling fair and 

equitable rent officer must proceed under 

S. 30 or S. 52 applying those provisions 

to tenancies to which they are applicable' 

by law 

133 I C 561=35 C W N 212= 
1 R 1931 Cal 689=A 1 R 1931 Cal 565- 

-S. 52 (a)—Court should find whe¬ 
ther there has been assessment or not 
of rent, subsequent to inception of ten¬ 
ancy on basis of area 

135 I C 107=12 P L T 719= 
I R 1932 Pat 27=A I R 1932 Pat 61- 

- S, 60 —Bengal Land Registration 

Act (7 of 1876 as amsnded by Act 5 of 

1878), S. 78—Suit for rent by person not 

registered according to Act does not lie 
134 I C 624 = 12 P L T 693=1 R 1931 Pat 
480=11 Pat 30=A I R 1931 Pat 417. 

-Ss. 61 and 64 (3)—Tenant deposit¬ 
ing rent under S. 61—Period of limita¬ 
tion in S. 64 (3) is not for barring land, 
lords’ claim to withdraw after three 
years 

145 1 C 132=14 P L T 436=6 R P 141= 

A I R 1933 Pat 219. 

-S, 65, Ch. 14 (Ss. 158.B to 177)— 

Principle, that right to bring a tenure 
or holding to sale exists so long as rela¬ 
tionship of landlord and tenants exists, 
applies to case where landlord ceases to 
be landlord after obtaining decree for 
arrears of rent and before its execution: 
33 Cal 566=41 1 C 525=45 Cal 294 and 

41 2 C 353, Overruled ^ 

137 I C 359=55 C L J 240= 
I R 1932 Cal 316=36 C W N 518= 
59 Cal 1202=A 1 R 1932 Cal 321 (SB). 
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-S. 65—Order for sale does not crys¬ 
tallize rights of execution creditor as to 

conclude third parties 

137 I C 359=55 C L J 240=1 R 1932 Cal 
316=36 C W N 518=59 Cal 1202= 

A 1 R 1932 Cal 321 (SB). 

- S. 65, Ch. 14 (Ss. 158 B to 177)— 

Principle of statute is that only land¬ 
lord can bring holding to sale 

137 I C 359=55 C L J 240=1 R 1932 Cal 
316=36 C W N 518=59 Cal 1202= 

A 1 R 1932 Cal 321 (SB). 

- S. 65—Landlord obtaining rent de¬ 
cree and selling tenure in execution— 
Before sale he instituting second rent 
suit, but obtaining decree after sale in 
execution of first rent decree—Tenant’s 
mortgagee meantime obtaining decree 
against tenant and attaching surplus 
sale proceeds—Execution Court holding 
that mortgagee decree^holder had prior 
clahn on surplus sale proceeds—Land¬ 
lord appealing—As second rent decree 
was obtained after relationship of land¬ 
lord and tenant between parties had 
cased, it was not binding on mortgagee of 
tenant and so he was not representative 
within S. 47. Hence execution Court's 
order was only under O. 21. R. 68 and 

therefore non-appealable 

134 I C 69=34 C W N 702= 
I R 1931 Cal 773=A I R 1931 Cal 202. 

- S. 66 —Decree under S. 66 does not 

displace entry in Record-of-Rights 

133 I C 689=1 R 1931 Cal 737= 
54 C L J 68=A I R 1932 Cal 6. 

—^S. 66—S, 66 applies to under-rai- 

yats with rights of occupancy 

133 1 C 689=1 R 1931 Cal 737= 
54 C L J 68=A I R 1932 Cal 6. 

- S. 66 —Suit can be brought under 

S. 66 against under-raiyat with perma¬ 
nent rights and decree therein does not 
operate as res judicata as regards status 
of under-raiyat in subsequent ejectment 
suit 

129 I C 855=34 C W N 887 = 
i R 1931 Cal 295=A 1 R 1931 Cal 87. 

- Ss. 67, 178 and 179—More interest 

than mentioned in S. 67 cannot be re¬ 
covered even though so stipulated in 
permanent mokarrari lease made prior 
to 1885 

57 C L J 371=37 C W N 1036= 
60 Cal 897=A I R 1933 Cal 703. 

- S. 67—Landlord cannot claim in¬ 
terest or where rent is unde¬ 

termined till decision of Court 

144 I C 823=60 Cal 254=57 C L J 123 = 

6 R C 44=A I R 1933 Cal 391. 

- Ss, 67 and 178—Interest on arrears 
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of rent under kabuliyat executed before- 

Bengal Tenancy Act is not discretionary 
130 I C 274=58 Cal 84=34 C W N 905= 

1 R 1931 Cal 338=A 1 R 1931 Cal 111. 

-S. 71—Removal of crop by tenant 

before giving notice to landlord and' 

without crop being seen by landlord 

comes under S. 71 

A I R 1933 Pal 718. 

-S. 71—Commissioner’s report about 

yield in one year is not specific or defi¬ 
nite evidence of crops in previous or 
subsequent years 

A I R 1933 Pat 718. 

-S. 85—Estoppel — Essentials are 

that representation must be believed by 

tenants and it must be consistent with 

dacument creating tenancy 

37 C W N 643=A I R 1933 Cal 682. 

-S. 85 — Permanent sub-lease by 

Hindu widow—No legal necessity—Sub¬ 
lease bona fide—Under-raiyat acquiring 
occupancy right by custom during, 
widow’s lifetime—He is protected from 

eviction by reversioners 

146 1 C 246=6 R C 192=37 C W N 333= 

A 1 R 1933 Cal 610. 

-S. 85 (2)—Sub-lease in contraven¬ 
tion of sub-S. (2) —Sub-lease can be ad¬ 
mitted to prove fact of under-raiyat 
coming upon land 

146 I C 246=6 R C 192=37 C W N 333= 

A I R 1933 Cal 610, 

■■-Ss. 85 and 49 {a ]—Kabuliyat for 
under-raiyati right for nine years— 
Clause in kabuliyat that grantee shall 
enjoy land after expiry of nine years by 
execution of fresh kabuliyat —“Grantee 
has option to execute kabuliyat and con¬ 
tinue on the same terms and he cannot 
be ejected by grantor 

143 I C 254=37 C W N 618=60 Cal 1056= 

AIR 1933 Cal 419. 

-Ss. 85 and 160 (d)—Under-raiyat— 

Occupancy right acquired by custom— 

His interest is protected under S. 160 (d) 
141 I C 702=55 C L J 176 = 1 R 1933 Cal 
163=36 C W N 400=A 1 R 1933 Cal 571. 

-Ss. 85 and IGO (d) —Under-raiyati 

interest shown to be invalid as against 
; landlord under S. 85—His acquisition of 
‘ occupancy right does not enable him to 
I claim valid interest under S. 160 (d)— 

! (Obiter) 

141 1 C 702 = 36 C W N 400=1 R 1933 Cal 
I 163=55 C L J 176=A 1 R 1932 Cal 571. 

I-S. 85 (1) — Landlord purchasing 

raiyati holding in execution of rent de¬ 
cree and suing to evict under-raiyat who 
had acquired right of occupancy by cus- 
I tom—Under-raiyati interest created by 
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unregistered deed and without landlord’s 

consent — Under-raiyat cannot resist suit 

137 I C 688=1 R 1932 Cal 364 = 
35 C W N 686=A 1 R 1932 Cai 389. 

-S. 85 —Conipromise decree between 

raiyat and uoder-raiyat conferring rights 

on under-raiyat in contravention of S 85 

is not nullity 

129 I C 855 = 34 C W N 887 = 
I R 1931 Cal 295=A 1 R 1931 Cal 87. 

•-S. 87 —Abandonment — XJsufructu 

ary mortgage does not itself con^ititute 

abandonment—Landlord selling holding 

in execution rent decree and himself 

purchasing—Mortgagee proceeding under 

O. 21, B. 100, Civil P, C.- Landlord is 

entitled to resume possession as there is 

abandonment bv tenant 

142 I C33=36 C W N 844 = 
I R 1933 Cal 208=A 1 R 1933 Cal 49. 


BENGAL TENANCY ACT 

its subordinate tenures even before S. 96 

was amended 

138 I C 4 = 55 C L J 8=1 R 1932 Cal 401= 

59 Cal 961=A 1 R 1932 Cal 275. 

-S. 102 (h )—Settlement officer can 

under S. 102 record incidents of under- 
raiyat acquiring occupancy right by cus¬ 
tom 

133 I C 689=1 R 1931 Cal 737= 
54 C L J 68=A 1 R 1932 Cal 6. 

~ Ss. 102 (A) and 103 B—Entry of 
‘ kul haq raiyat” in respect of trees car¬ 
ries presumption under S. 103.B 

134 I C 954 = 10 Pal 622 = 1 R 1931 Pat 
506=12 P L T 308=A I R 1932 Pat 5. 

-Ss. 102 (/i) and 103-B—Entry in 

Record of Bights that tenant is entitled 

to timber is evidence of such custom 

134 I C 638=12 P L T 302= 
I R 1931 Pat 494=A I R 1931 Pal 263. 


*-S. 87—Transfer of non-transferable | 

occupancy holding—Sub lease by raiyat ’ 
from transferee of homestead at trifling | 
rent—No abandonment by transferor 
held proved 

139 I C 227 = 36 C W N 478 = 1 R 1932Cal 
572 = 56 C L J 256=A I R 1932 Cal 584. 

-Ss. 87 and 89—Fractional share— 

Purchaser of portion of non-transferable 
occupancy holding is entitled to sue (or 
declaration that decree obtai ned by land¬ 
lord against recorded tenant is fraudu- | 
lent, and a<a su^-h inoperative ’ 

138 1 C 463=36 C W N 535 = 1 R 1932 Cal 
459=59 Cal 1155 = A 1 R 1932 Cal 479 

-S. 87—Bight of landlord tore enter 

on relinquishment of tenancy is not res- i 

tricted to grounds under S. 87 but is | 

conferred on him by eeneral liw 
132 I C898 = 58 Cal 869=1 R 1931 Cal 610= 1 
35 C W N 217=A 1 R 1931 Cal 657. ; 

-:S. 87—Abandonment under S. H7 is 

question of fact—Inference from facts 
found as to whether there was abandon | 
ment is question of law — Tenant must 
leave village without making arrange¬ 
ment for pavment of rent 
131 ! C 34 = 10 Pat 264 = 1 R 1931 Pat 306 = 
12 P L T 570 = A I R 1931 Pat 236. | 

-S. 89—Original lea-e for definite 

term containing renewal clause with no 

term fixed — Merely on expiry of such 

period, relationship as lessor and lessee 

does not cease where lessee is in posses 

sion unless there is waiver or refusal 

144 I C 889 = 37 C W N 9=6 R C 62= 

A I R 1933 Cal 477. 

—' S. 95 — Common manager could 

under S. 95 be appointed dor estate and 


-Ss. 102 {h) and 103—Entry of '*kul 

haq raiyat” is entry ot special incident 
of tenancy authorized in S. 102, item (h) 

and should be presumed to be correct 

132 I C 865=12 P L T 150 = 10 Pal 311= 
I R 1931 Pat 289=A I R 1931 Pat 209. 

-S. 103—Entry regarding area of 

mukarrari land in Becord of Bights was 
taken to bo correct 

133 I C734 = 54 C L J 280 = 1 R 1931 P C 

270 = 35 C W N 921= 
A I R 1931 P C 221 (P C). 

-S. 103-B—Per i-on relying on entry 

need not prove by independent evidence 
that it is correct. 

14 P L T 601=A I R 1933 Pat 645. 

-S. 103.B—Su rvey papers not finally 

published are admissible 

A I R 1933 Pat 468. 

-S. 103-B—Presumption is in favour 

of correct entry 

141 I C 157=11 Pat 701=14 P L T 509 = 
I R 1933 Pat 47=A I R 1933 Pat 6, 

-S. 103 (B) (3)—Entry in Record of 

Rights—Plistory of proceedings is of 
great value 

135 I C 93 = 1 R 1932 Pal 13= 

A1 R 1931 Pat 361. 

-S. 103 (B) (3)—Plaintiff not know¬ 
ing meaning of entry in Record of Bights 
attacking it—Still presumption as to its 
correctness is not lessened w’bere it 

happens to be in plaintiff’s favour 

135 1 C 93=1 R 1932 Pat 13= 

A 1 R 1931 Pat 361. 

-S. 104-H—Appeal does not abate 

as whole on death of one of tenant- 
plaintiffs 

135 I C 797=1 R 1932 Cal 157= 
58 Cal 1341=A 1 R 1932 Cal 134. 




99 


07 

BENGAL TENANCY ACT 

-Ss. 105 and 107—“Fair and equit- 

:able rent’ —Decision of settlement officer 

as to. cannot he impeached 

37 C W N 744=A I R 1933 Cal 813. 

- Ss. 105 and 106—Suit by landlord 

*for enhancement of rent Plea of mokar- 
Tari status and non-li-ibility for enhance 
Tnent of rent by opposite party taken 
beyond period provided in S. 106 Non- 
prosacution of casa by landlord Oppo¬ 
site party is enritled to have its quf-s- 
tion decided before dismissal of land¬ 
lord’s suit _ ^ 

37 C W N 703=A I R 1933 Cal 704. 

- S. 105—Whether land belongs to 

plaintiff in her zamindari right and is 

4n defendant’s possession as trespasser is 

beyond scope of S 105 

135 I C 732=1 R 1932 Cal 140= 
35 C W N 765=A I R 1932 Cal 22. 

- Ss. 105 and 115 (c) Special 

Judge” is civil Court 

132 I C 683=1 R 1931 Cal 603=35 C W N 
253=58 Cal 995=A 1 R 1931 Cal 572. 

- Ss. 105 and 30—Kent of undivided 

ehare of land which does not constitute 
holding cannot he enhanced under S. 30 

133 I C 561 = 35 C W N 212 = 

I R 1931 Cal 689=A I R 1931 Cal 565. 

- S 105 —Proceeding under S. 105 

Claim for additional rent for additional 

area allowed on basis of kabuliyat No 

appeal or cro-s appeal against that de- 

cree—Decree c^rjnot he v»iried ai»peil 

133 I C 561=35 C W N 212 = 

1 R 1931 Cal 689=A I R 1931 Cal 565. 

-Ss. 105 (4) and 30 -Rules referred 

to in S. iU5 (4) are rules to he found in 
Ss. 31, 32 and 33—There is no implica 

tion that S. 30 must be foMowed 

133 I C 561=35 C W N 212 = 

I R 1931 Cal 689=A I R 1931 Cal 565. 

- ;Ss. 105, lOo-A, and 108—Proceed¬ 
ings under S. 108 started against party 
who is dead — Eleirs notsubst'tuted with¬ 
in 12 months of order under S. 105— 

Proceedings are invalid throughout 

134 I C 889=35 C W N 336=1 R 1931 Cal 
889=58 Cal 1013=A 1 R 1931 Cal 553. 

- Ss. 105 and 30 (6)—Settlement offi 

oer assessing fair and equitable rent 
under S. 105—He cannot apply S. 30 (b) 
to case in which lands do not constitute 
holding 

131 1 C 657=34 C W N 991=58 Cal 159 = 

A I R 1931 Cal 303. 

- Ss, 105 and 109—PlaintilT's appli- 

uatioo under 3. 105 for settling fair rent 
dismissed—Subsequent suit by her for 
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declaration of title and for khas posses¬ 
sion is not barred by S. 109 _ 

135 I C 732=1 R 1932 Cal 140 — 

35 C W N 76S=A I R 1931 Cal 22. 

Ss. 105 A and 106 —Rule—Rules 


by Bengal Government under the Act, 
R. 60—Court-fee payable on application 
under 3s. lOS-A and 106 is ten times 
the difference between rent recorded 
and rent claimed in respect of each 
t © n ^ D 

143 I C'37=55 C L J 303 = 1 R 1933 Cal 329 
= 59 Cal 997= A 1 R 1932 Cal 674. 

-Ss. 105-A and 106— Relationship 

has to be settled under S. 105. A for 
settling sent—For other purposes it 

should be determined under 3. 106 

135 I C 732=1 R 1932 Cal 140= 
35 C W N 765=A 1 R 1932 Cal 22. 

-S. 106 ■ Under S. 106 entire body 

of landlords are necessary parties to suit 
ani appeal therelrom After partial 
abatemant of p-ppeal, appeal is not com¬ 
petent 37 C W N 756 = 58 C L J 29 = 

A I R 1933 Cal 787. 

-Ss. 106. 107 (1) and 109—Issue 

finally and definitely decided by decision 

under S 106 operates as res judicata in 

rent suit . ' 

136 I C 297 = 10 Pat 337 = 12 P L T 717 = 
I R 1932 Pat 73=A 1 R 1931 Pat 215. 

-S. 106—Decision under S. lOG that 

bhaoli rent payable only in ' respect of 
certain .area doss ngfoperate as res judi¬ 
cata to determine areas insubseiuent 

suit for suh'^oqnent ve^rs 

136 I C 217 = 10 Pat 337 = 12PLT717 = 

I R 1932 Pat '73=A I R 1931 Pat 215. 

--Ss 103, 10-5 and 105 A—Proceed¬ 
ings under S. 108 started against party 
who is dead — Heirs not substituted 
within 12 months of order under S. 105 

— Proceedincs are invalid thTO'i2h''‘nt 

134 I C 839 = 58 Cal 1013 = 1 R 1931 Cal 
889=35 C W N 336=A 1 R 1931 Cal 553. 

-S. 108 —-'Order under 5. 108 can be 

set aside by High Court under Govern- 

mf'nt nf India Act, S 107 

134 I C 889 = 1 R 1931 Cal 889=35 C W N 
336 = 58 Cal 1903 = A I R 1931 Cal 553. 

S. 109 — Whore an application is 

made and withdrawn defendant obtains 
right to hold property as recorded in 
Record of Rights without further risk 
of litigation 

136 I C 606=1 R 1932 Cal 238= 
35 C W N 1147 = A. I R 1932 Cal 207. 

-S. 109—S. 109 does not bring with¬ 
in its scope matter not directly in issua 
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in application under S. 105 

135 I C 732=1 R 1932 Cal 140= 
35 C W N 765=A I R 1932 Cal 22. 

-S. 109 —BoDKal Tenancy (Amend¬ 
ment) Act (6 of 1929) is nob retrospec¬ 
tive so as to take away bar of S. 109 
of old Act 

129 I C 355=57 Cal 796= 
1 R 1931 Cal 163=A 1 R 1931 Cal 25. 

-^Ss. 109 and 106—Prohibition of 

S. 109, applies even if a suit under 
S. 106 is withdrawn: 48 Cai 369=A1 B 
1921 Cal 741=61 1 C 503, Held Over~ 

142 I C 113 = 12 Pat 117 = 13 P L T 737 = 
I R 1933 Pat 109=A 1 R 1933 Pat 104. 

-S. 109 —Bar created by S. 109 does 

nob affect inherent jurisdiction 

142 1 C 113=12 Pat 117 = 13 P L T 737 = 
I R 1933 Pat 109=A 1 R 1933 Pat 104. 

--Ss. 109, 106 and 107 (1)—Issue 

finally and definitely decided by decision 
under S. 106 operates as res judicata in 
rent suit 

136 I C 297 = 10 Pat 337 = 12 P L T 717 = 

1 R 1932 Pat 73=A 1 R 1931 Pat 215. 

—«—S. 111-A—Suit for correction of 

entry under general law is nob barred 

by six years’ limitation 

57 C L J 385=A I R 1933 Cal 789. 

-“Ss. 113 and 29—Enhancement of 

rent eflecbed by compromise—Ss. 29 

and 113 do nob apply 

141 I C 858=59 Cal 513= 

I R 1933 Cal 202=A I R 1933 Cal 69. 

-Ss. 115, 50 and 7—Suit for en¬ 
hancement of rent under S, 7—Defendant 
not entitled to avail himself of S. 50 by 
reason of S. 115—He cannot fall back 

upon any presumption outside Act 

141 I C 306=55 C L J 91 = 

I R 1933 Cal 108=A 1 R 1932 Cal 632. 

-Ss. 115 (c) and 105 -- “Special 

Judge” is civil Court 

132 I C 683=58 Cal 995= 

I R 1931 Cal 603=35 C W N 253 = 

A 1 R 1931 Cal 572. 

-S. 116 —Entry that land is raiyati ! 

or in possession of tenant No presump- ! 

tion that it is zirait arises 

133 I C 721 = 61 M L J 415 = 1 R 1931 P C 
257 = 34 M L W 439=35 C W N 1217 = 

8 O W N 97 3=A I R 1931 P C 231 (P C). | 

-S. 147-A —Non compliance of pro- I 

visions does not make decree nullity 

142 I C 113=12 Pat 117 = 13 P L T 737= 

1 R 1933 Pat 109=A I R 1933 Pat 104. 

-S. 148 —Court has discretion either 

to resort to special procedure or to 

adopt the procedure under O. 32, Civil 

P. O. 

37 C W N 921=A I R 1933 Cal 794. 

•-S. 148—Particulars of survey plots 
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nob given—Suit should not be dismissed 
but amendment should be allowed on 
‘ payment of costs 

I 140 I C 570=11 Pat 624=' 

I R 1933 Pat 6=A I R 1932 Pat 355.. 

;-S. 148—Plaint not specifying par- 

j biculars set forth in S. 148—Defendant 

I should ask for them, bub suit not to be 

dismissed when cause of action given“~ 

i Plaint should be allowed to be amended 

I 128 I C 785=1 R 1931 Pat 49= 

I 11 P LT 617=A I R 1931 Pat 135. 

! S. 148 (e) —Execution'j of decree 

for rent by assignee does not lie unless- 

' landlord's interest is vested in assignee 

60 Cal 1181=37 C W N 901= 

A 1 R 1933 Cal 919. 

-S. 148 (h )—Special procedure under 

S. 148 (h) is available only to trial 
Court and at suit stage 
; 37 C W N 921=A I R 1933 Cal 794.. 

S. 148 {h) —Assignee of rent—De- 

' cree-holder cannot execute decree unless* 

ho is assignee of landlord’s interest 

131 I C 701=35 CW N 51=1 R 1931 Cal 
493 = 58 Cal 798=A I R 1931 Cal 485(1). 

-S. 148 '(o)—Prohibition—Prohibi¬ 
tion is absolute and the transferee can¬ 
not have the decree executed even on 
the footing of simple decree for money 
—S. 148 is nob limited only to suits for 
the recovery of the entire rent, but ap. 
plies to a suit so constituted that it 
would not result in a rent decree in the 
strict sense of the expression 

54 C L J 596. 

-S. 148-A—Rent suit by cosharer— 

Other claiming to be tenant by purchase 

in his rent decree—Court can consider 

validity of such purchase and such decL- 

sion binds parties 

141 I C 56 = 59 Cal 1250 = 

I R 1933 Cal 74=A 1 R 1932 Cal 894. 

-S. 148.A—Cosharer impleaded in¬ 
suit under S. 148-A taking no part in 
proceedings—Doctrine of equitable es¬ 
toppel does not apply 

134 I C 567=58 Cal 358= 

1 R 1931 Cal 855=A I R 1931 Cal 485(2). 

-S. 148-A—Suit for.arrears of rent 

—One of the'plofcs in the holding om- 
mitted—Suit is nob rent suit, bub money 
suit and decree passed therein is money 
decree 

139 I C 535=13 P L T 392= 

1 R 1932 Pat 243=A 1 R 1932 Pat 304. 

-S. 148-A—Object of—One cosharer 

landlord can sue for his share of rent 
and decree shall be rent decree if other 
cosharers are impleaded and they re- 
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fuse correcb infornnation 

139 I C 836=13 P L T 798=11 Pat 498= 
1 R 1932 Pat 2S5=A I R 1932 Pat 284. 

'S. 153—Claim for arrears of rent 
for particular period and claim for en* 
bancement of rent from subsequent pe¬ 
riod in same suit kept distinct and sepa¬ 
rate—Decree for arrears of rent is not 
appealable 

37 C W N 806=A 1 R 1933 Cal 864. 

-S. 153 —Decision on question whe¬ 
ther defendant should pay drainage cess 
direct to Government or to his landlord 

is not appealable 

146 I C 335=37 C W N 920 = 

A I R 1933 Cal 797. 

- Ss, 153 and 3 (5)—Suit for recovery 

of excess cess is one for rent 

144 I C 676=60 Cal 587=57 C L J 120= 

6 R C 2=A 1 R 1933 Cal 527. 

- S. 153 —Munsif accepting suiety 

bond instead of deposit under S. 153 acts 

erroneously in law. but the action is not 

without jurisdiction 

143 1 C 356=56 C L J 576= 
A 1 R 1933 Cal 343. 

- S. 153 —Suit for rent worth less 

than Rs. 50 — Ex parte decree—Appli¬ 
cation under O. 9, R. 13, Civil P. C., for 
setting it aside rejected—No appeal lies 
from such order 

139 1 C 502=36 C W N 540=1 R 1932 
Cal 631=56 C L J 145=A I R 1932 Cal 687. 

- Ss. 153 and 174 (5)—Provisions of 

S. 174 are controlled by explanation to 
S. 153—Rent suit of less than Rs. 50— 
Sale in execution—Fraud alleged in ap. 
plication to set aside sale—No appeal 
lies 

138 1 C 647=1 R 1932 Cal 482=36 C W N 

330=A 1 R 1932 Cal 490. 

- S. 153 —Rent suit valued at less 

than Rs. 100—Question of title decided 
by trial Court — Lower appellate Court 
dismissing suit holding question of title 
could not be agitated in rent suit— 

Second appeal is barred 

134 I C 305=53 C L J 415=1 R 1931 
Cal 801=A 1 R 1931 Cal 673. 

-S. 155 (l), Cl. 1 (a) —Decree under 

—Not prospective bub actual injurious 

results must be proved 

60 Cal 1110=A 1 R 1933 Cal 890. 

-S. 155 —Tenant doesnot cease to be 

tenant immediately on breach of condi¬ 
tions in lease—Suit for ejectment is not 

maiutainable without notice 
139 I C 239=60 Cal 47=1 R 1932 Cal 577 = 
36 C W N 819=A I R 1932 Cal 787. 

- Ss. 158 (6) and 24—Landlord and 

tenant—Non-transferable holding trans- 
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ferred—Landlord nob bound to re-enter 
but can sue original tenant for rent and 
bring holding to sale —Purchaser can 
evict transferee 

140 I C 3=13 P L T 567=1 R 1932 Pat 
256 = 11 Pat 798=A I R 1932 Pat 330 (SB). 

-S. 158(6)—Object of giving notice 

under S. 158-B is that cosharer land¬ 
lord may look after bis own interest and 
see that sale is conducted in accordance 
with law 

134 I C 567=58 Cal 358—1 R 1931 
Cal 855=A 1 R 1931 Cal 485(2). 

-S. 158 (6) (2)—Object of—Cosharer 

alone, who is affected, can complain about 
validity of sale and not stranger 

139 I C 836=13 P L T 798=1 R 1932 Pat 
255=11 Pat 498=A I R 1932 Pat 284. 

——Ss. 160 {d) and 85—Under-raiyati 
interest shown to be invalid as against 
landlord under S. 85—His acquisition 
of occupancy right does not enable him 
bo claim valid interest under S. 160 (d) 
(Obiter) 

141 I C 702=1 R 1933 Cal 163=55 C L J 
176=36 C W N 400=A 1 R 1932 Cal 571. 

-Ss. 160 (cZ) and 85—Under-raiyat— 

Occupancy right acquired by custom— 

His interest is protected under S. 160(d) 
141 I C 702=36 C W N 400=1 R 1933 Cal 
163=55 C L J 176=A 1 R 1932 Cal 57 1 

-S. 160 (d) —(4s amended in 1928), 

—Lease—Right of occupancy acquired 
even by an under-raiyat is a protected 
interest within the section — If lease 
granted by raiyat offends against S. 85, 
Ben. Ten. Act, as it stood before its 
amendment by Act 4 of 1928, then the 
landlord is not bound by the lease gran¬ 
ted to the under-raiyat 

35 C W N 1001. 

-S. ICl—“Incumbrance’' includes 

any interest including “ mukarrari or 
otherwise,” which tenure-holder can 
create 

133 I C 99=35 C W N 806 = 1 R 1931 Cal 

627 = 53 C L J 512=59 Cal 26= 

A I R 1932 Cal 165. 

-S. 163—Civil P. G. (1908), O. 21, 

Rr. 54 and 66 (2)—Notice is not required 
before sale proclamation in execution of 
rent decree 

133 I C 686=10 Pat 138 = 12 P L T 736= 
1 R 1931 Pat 398=A 1 R 1931 Pat 267. 

S. 167 Notice and not know¬ 
ledge of encumbrance is necessarv under 
S. 167 

142 I C 747 = 59 Cal 911=1 R 1933 Cal 313= 

f. ^ A I R 1933 Cal 234. 

-S. 167 Collector refusing to issue 
notice at first is not debarred from 



103 Current Digest, 1931-1933 

BENGAL TENANCY ACT 


ordering such i^sue Puhseqnently 

142 I C 747=59 Cal 911=1 R 1933 Cal 

3i3=A I R 1933 Cal 234. 

-S. 167 — Annulmeufc of incum¬ 
brance—Date of service of notice for 
annulment is not terminus ad quern but 

date of application to Collector 

142 I C 33=36 C W N 844=1 R 1933 Cal 

208=A I R 1933 Cal 49. 

-Ss. 167 and 179—Even non-mukar- 

Tarifiar permanent tenure-holder can 

•create a mukarrari under tenure binding 

on purchaser of tenure 

133 I C 99=59 Cal 26 = 1 R 1931 Cal 627 
=53 C L J 512 = 35 C W N 806 = 

A I R 1932 Cal 165. 

-S. 167—Certificate in order sheet of 

Collector that notice under 167 was 

served is prima facie evidence of service 

in absence of evidence to contrary 

136 1 C 442 = 11 Pat 1=1 R 1932 Pat 106 = 

A I R 1932 Pat 123. 

-S. 167—Notice under S. 167 is to 

be server! in same manner as summons 

under Civil Procedure Code 
136 I C 442 = 11 Pat 1=1 R 1932 Pot 106 = 

A i R 1332 Pat 123. 

-Ss. 137 and 40 — Uaiyati-holdirg 

sold for arrears of rent—Stringer pur¬ 
chasers CAn without annulling encum¬ 
brance under S. 167 eject under-raiyat 
bv notifo bo qni*-. nndev S. 49 
129 1 C 96=11 P LT777 = 1 R 1931 Pat80 = 

A I R 1931 Pat 20. 

- S. 170 (3) (as ameuded by Act 4 of 

1928)—Ainend-^d Cl. (3) has wider im¬ 
port than original cUinse 

37 C W N 329 =60 Cal 636= 

A 1 R 1933 Cal 622. 

■-Ss 170 (3) and 174 fas amen led by 

Act 4 o/ 190l)—l^oversiouer's interest 
is to be recognised — Next reversioner 
can apply il presumptive reversioner has 

waived right to preserve estate 

37 C W N 329 = 60 Cal 636 = 
A I R 1933 Cal 622. 

--S. 170— Rent decree — Oajector 

claiming title to tenure cannot come 

under C'vil P. C., O. 21, R 58 

142 1 C 40=13 P L T 643 = 11 Pat 790 = 

I R 19i3 Pat 104=A I R 1933 Pal 32. 

-S.171 — Person obtaining possession 1 

of patni mahal under S. 17 L is not bound 
bo go on making payments of rent to 
zainind.ir if usufruct of property does nob 
permit such payment—Suit to recover 
payments made bo s-ive patni mahal is 

governed by E mitatirti Act, Art. 132 

134 I C 57=35 C W N 678 = 

I R 1931 Cal 779=A I R 3931 Cal 493. 

-Ss. 174 and 185—S. 18, Litn. Act 
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applies to appl'cation under S. 174 n 
60 Cal 970 = 57 C L J 377 = 37 C W N 927= 

AIR 1933 Cal 782. 

-S. 174— (as amended by Act 4 of 

1928)—Application to set aside sale— 
Whether second appeal is permissible f 
under fl 174— (Quaere) ' i 

60 Cal 970 = 57 C L J 377=37 C W N 927= 

A 1 R lJ33 Cal 782.^. 

^-S. 174—Sale under—Inadequacy of 

price or irregularities will nob affect 
legal consequence of sale * 

142 1 C 747=59 Cal 911 = 1 R 1933 Cal313= 

A 1 R 1933 Cal 234. 

-S. 174 (5)—S. 174 (5) has no retros¬ 
pective operation 

129 I C 849=34 C W N 1009= 

I R 1931 Cal 289=A I R 1931 Cal 100. 

-S. 174 (5), Proviso — Amendment 

has no retrospective effoob 
129 I C 878 = 34 C W N 820=1 R 1931 Cal 
318 = 58 Cal 167=A I R 1931 Cal 92 (2). 

-S. 174-A ( 2 ), Ptoviso—Order made 

without giving notice as required by^ 

proviso can bo reviewed 

137 I C 430 = 1 R 1932 Cal 302= 
54 C L J 490=A I R 1932 Cal 265. 

-S. 178 (c )— Tenant acquiring occu¬ 
pancy right—Ho cannot contract him¬ 
self out of such right by executing a 

10 <^30 

57 C L J 241=A I R 1931 Cal 772. 

-Ss. 178, 179 and 67*—More interest 

than mentioned in S. 67 cannot be re¬ 
covered even though so stipulated in 
permaneufe mokarrari leise made prior 
to 1 

57 C L J 371=37 C W N 1036=60 Cal 897 = 

A I R 1933 Cal 703. 

-S. 178 (as amended by Act 4 of 

1928)—Amendment has no retrospective 
effect 

143 I C 117 = 56 C L J 590 = 

A 1 R 1933 Cal 321. 

-S. 178 (as amended by Act 4 of 

1928)—Purchasers held liable to iutoresb 

stipulated in ka*^ulivat 

143 1 C 117=56 C L J 590 = 

A I R 1933 Cal 321. 

-S. 178 (as amended by Act 4 of 

1928)—Decree valid when passed—Sab- 
sequeut legal amendment does not make 
it invalid 

143 I C 117=56 C L J 590 = 

A 1 R 1933 Cal 321. 

-Ss. 178 and 179—All stipulations 

to pay interest in excess of 12^ per cent. 

are unenforceable 

134 I C 883 = 1 R 1931 Cal 883= 

54 C L J 215=A I R 1932 Cal 88. 

-S. 178—There is nothing in S. 178 

to prevent raiyat from surrendering bis 
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holding 

14 P L T 113—12 Pat 261= 
A I R 1933 Pat 224. 

-S. 179, Proviso—‘ Recover*’ means 


recovery bv snifc 

'57 C L J 371=37 C W N 1036= 
60 Cal 897=A I R 1933 Cal 703. 

-Ss. 179 and 167 —Even non-mukar- 

raridar permanent tenure holder can 

create a mukarrari under tenure binding 

on purchaser of tenure 

133 I C 99=35 C W N 806 = 
I R 1931 Cal627=53 C L J 512=59 Cal 26= 

A I R 1932 Cal 165 

-S 180-A—S. 180-A allows follow¬ 
ing two procedures indicated in it 

132 I C 249=35 C W N 192= 
I R 1931 Cal 569=A I R 1931 Cal 550. 
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law either by express words or clear in¬ 
tention 

141 I C 716=36 C W N 833 = 

A i R 1933 Cal 90, 

-S. 184 and Scb. 3—Suit for rent of 

patni falls within S. 184 

141 I C 716=36 C W N 833 = 

A 1 R 1933 Cal 90. 

——Ss. 184, 185 and Sch. 3—Cases 
under Sch. 3 between lfc22 1928 are 


S. 180 A 


Land” means entire 


area of tenancy—Rent paid for cultiva¬ 
ted land and rent payable for fallow 
land must be considered in calculating 

average amount 

1.32 I C 249=35 C W N 19= 

I R 1931 Cal 569=A I R 1931 Cal 550. 

- S. 180.A (15)—Deci^-ion involving 

extent of tenancy assessable—Second 
appeal lies 

132 I C 249=35 C W N 19= 
I R 1931 Cal 569=A I R 1931 Cal 550. 

- S ISO-A (15)—S. 180.A (15) must 

be read with S. llo C 

132 I C 249=35 C W N 19 = 
I R 1931 Cal 569=A I R 1931 Cal 550. 

- S. 182—Lease in respect of garden 

land on pait of which tenant is allowed 

to have his dwelling place—No indica 

tiou in lease that lessee is to be treated 

as raiyab or that lease is agricultural 

or bort’cultural—Lease is not governed 

by Bengal Tenancy Act 

A I R 1933 Cal 822. 

- S. 182— Tenancy having di>tinct 

and definite origin—S. 182 has no appli¬ 
cation 

145 I C 892=37 C W N 473 = 

A I R 1933 Cal 612. 

- Ss. 182 and 26 F—Cultivator hold 

iug homestead otherwise than as part of 
holding—Landlord has no light of pre¬ 
emption with regard to homestead in 

absence of evidence >-9 to his status 

139 I C 765=36 C W N 788= 
I R 1932 Cal 649=A I R 1932 Cal 857. 

-—Ss. 182 and 26-F—Court enforcing 

pre-omptiou where right does not exist 

—Order can be set aside under S. 115 
139 ! C 765=36 C W N 788 = 1 R 1932 Cal 

649=A I R 1932 Cal 857. 

- S. 184—Limitation Act (as kmended 

by 10 of 1922), S. 29 does not cut down 
whatever is piovided by special or local 


governed by Limitation Act (1908), 
Ss. 19 and 20 

141 I C 716 = 36 C W N 833= 

A 1 R 1933 Cal 90. 

-S. 184—Matter investigated—High 

Court should consider question of limi¬ 
tation although not pleaded quite early 
136 I C 601 = 1 R 1932 Cal 233=35 C W N 

1143=A 1 R 1932 Cal 195. 

-S. 188 — Cosharers—Ejectment of 

tenant by one out of various cosharers is 

not permissible 

17 R D 185=14 L R A Cr 230 = 

A I R 1933 All 631. 

-S. 188—Application for pre-emption 

by some of cosharers—Other cosharers 
joined only after period of limitation— 

Application is nob maintainable 

145 I C 836 = 60 Cal 737= 
A I R 1933 Cal 636(1). 

-Ss 188 and 26-F—S. 2G-F contem¬ 
plates application which is not otherwise 
barred 

145 I C 121=37 C W N 89=6 R C 73 = 

A 1 R 1933 Cal 460. 

-Ss. 188 and 26-F — Application by 

one of cosharer landlords under S. 26-F 
for exercise of right of pre-emption— 
Other cosharers not made parties — Ap¬ 
plication is incompetent and defect can¬ 
not be allowed to he remedied in High 
Court 

145 I C 121 = 37 C W N 89 = 6 R C 73= 

A I R 1933 Cal 460. 

-S. 188—Mere application is eufU- 

cient for recovery of landlord’s fee and 
enm pensabinn 

14J I C 842=36 C W N 924 = 60 Cal 289= 
I R 1933 Cal 185 = A I R 1933 Cal 283. 

-S. 188- Suit to have fair and equit¬ 
able rent assessed is consistent with and 
arises out of general law and not under 
S. 188—Cosharer landlord can institute 
suit without impleading other eosharers 
when no dispute as to shares—Other co- 
sharers should however be made defen¬ 
dants 

133 i C 693=1 R 1931 Cal 741 = 54 C L J 74 

=A I R 1932 Cal 41. 
S. 188 After determination of ten¬ 
ancy by all cosharers, some of them can 
sue tenants for ejectment—S. 188 doe 

8 
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not apply to such suits 

140 I C 14 = 13 P L T 432=1 R 1932 Pat 289 

=A I R 1932 Pat 259. 

-S, 188 —Suit for onhancement of 

rent—Person not 16 annas landlord can¬ 
not maintain such suit without joining 
remaining cosharer landlords 

137 I C 859=13 P L T 309=! R 1932 Pat 

158=A I R 1932 Pat 221. 

■-S. 189 —Pules under P. 45—Appli¬ 

cation for commutation of rent made to 
Settlement Ofiicer can be transferred to 

Assistant Settlement Officer 

131 I C 396 = 34 C W N 999= 

A I R 1931 Cal 327. 

--S. 195 {e) —Occup ancy raiyats can- 

not be evicted by auction-purchaser on 

sale under Patni R»>gulation (1819), S 11 
145 I C 243 = 37 C W N 4 = 6 R C 87 = 

A I R 1933 Cal 490. 
Sch. 3—Raiyat’s land in possession 
of trespasser—His dispossession by per¬ 
son under settlement from landlord is 
dispossession of raivat 

60 Cal 1082=A I R 1933 Cal 898. 

Sch. 3—Third person in pursuance 

of settlement from landlord dispossessing 

tenant — Suit by tenant for recovery of 

possession is governed bv Sob. 3 

60 Cal 1082=A I R 1933 Cal 898. 

Sch. 3—Cases under Sch. 3 — Period 
between 1922-1928 — Applicability of 
Ss. 19 and 20, Dim. Act 

141 I C 716=36 C W N 833= 

A 1 R 1933 Cal 90. 

-Sell. 3 and S. 184—Suit for rent of 

putni falls within S. 184 

141 I C 716 = 36 C W N 833 = 

A I R 1933 Cal 90. 

Sch, 3, Art. 3—To make Sch. 3 
Art. 3 applicable, it must be shown that 

landlord had a hand in the dispossession 
60 Cal 1171 = 57 C L J 549=37 C W N 1148 

=A 1 R 1933 Cal 923. 

Sch. 3, Art. 3—Reappearance of 
land after submergence—Defendants get¬ 
ting possession under Criminal P. C., 
S. 145 — It is not dispossession of plain- 
tills by landlords under Art 3—Hence 
declaratory suit by plaintilT is governed 
by Limitation Act. Art. 47 

14 P L T 113=12 Pal 261 = 
A 1 R 1933 Pal 224. 

-Sch. 3, Art. 3 — Occupancy^ right 

barred bv Art. 3 is extinguished 

141 I C 157 = 11 Pal 701 = 14 P L T 509 = 

I R 1933 Pat 47=A I R 1933 Pat 6 

-Sch, 3. Art. 3—Commg into pos 

session as purchaser of tlie intciest of ! 

landlord amounts to dispoefi 0 «»aion 

14 1 I C 157 = 11 Pat 701 = 14 P L T 509 = 

1 R 1933 Pat 47=A 1 R 1933 Pat 6. 
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-Sch. 3, Art. 3—Tenant's suit for 

possession of holding—Landlord nob con¬ 
cerned in ouster—Suit is not barred by 
Art. 3, Sch. 3 

133 1 C 34 = 10 Pat 264=12 P L T 570= 
1 R 1931 Pat 306=A I R 1931 Pat 236. 

BENGAL VILLAGE CHAUKIDARI ACT (6 
of 1870) 

-Service of notice is not obligatory' 

130 I C 497=A 1 R 1931 Cal 284. 

-Cbaukidari ebakran lands—Ohauki- 

dari chakran lands included in a pabni 
settlement resumed and transferred to 
the zamindar under Bengal Act 6 of 
1870—Zamindar is entitled to the pay¬ 
ment of a fair and equitable rent—The 
fixing of the rent is a condition prece¬ 
dent to the p.ibuidar being put in posses¬ 
sion 

35 C W N 597. 

-Ss. 58 and 61—Commissioners pro¬ 
ceedings to resume lands must dnd whe¬ 
ther lands were originally assigned by 
Government before Act — Otherwise 
their order resuming lands would cot be 
final 

141 1 C 317=36 C W N 548 = 
I R 1933 Cal 105=A I R 1932 Cal 638. 

BENGAL VILLAGE SELF GOVERNMENT 
ACT (5 of 1919). 

-Ss. 4 and 31—S. 31 does nob apply 

to private lands 

143 I C 110 = 36 C W N 119= 

A I R 1933 Cal 284. 

Ss. 71 and 93—Conviction under 
Act — High Court’s powers under S. 439, 
Criminal P. C., appear to be restricted— 
Inberfereace might he justified in pro¬ 
per cases under Government of India 

Act (1910). S. 107 iOHter) 

140 I C 873 = 19 A I Cr R 230= 34 Cr L J 
111 = 1932 Cr C 891= 59 Cal 1080 = 
I R 1933 Cal 66=A I R 1932 Cal 867 (1). 

-S. 88—Power of District Judge 

under, is wide—Application in revision 

should be discouraged unless District 

Judge exceeded his power under S. 88 
140 I C 267 = 55 C L J 563=1 R 1933 Cal 
703=36 C W N 641=A I R 1932 Cal 727. 

BENGAL WARDS’ MANUAL (1919. ) 

-Rr. 27 and 28—Rr. 27 and 28 are 

rules of procedure regulating conduct of 

officers inter se and do not alfecb rights 

of third parties 

135 I C 441=1 R 1932 Cal 121 = 
58 Cal 1297=A I R 1932 Cal 137. 

BERAR LAND REVENUE CODE (1896). 

-S. 69 and Ch. 8-A—Objects are en¬ 
tirely ditlorenb—In case of surrenders 
S. 69 applies and for transfer mutation 
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BERARLAND REVENUE CODE 

under Ch. 8A is required 

137 1 C 153=: 28 N L R 20= 

I R 1932 Nag 362=A I R 1932 Nag 51. 

-Ss. 72, 73 and 96 (d)—Oral gift by 

oocupant of his holding is void 

137 I C 153=28 N L R 20 = 

1 R 1932 Nag 62=A I R 1932 Nag 51. 

-S. 79 (2}—Annual tenancy —Tenant 

refusing to pay rent and to execute rent 
note—Tenancy does not cease and can¬ 
not be terminated except by notice 
under S. 79 

122 I C 271=1 R 1930 Nag 143 = 

A 1 R 1931 Nag 105. 

-S. 79 (2)—“Tenancy from year to 

year”—Annual tenancy —There is no 

difference between the two 

122 I C 271=1 R 1930 Nag 143= 

A 1 R 1931 Nag 105. 

-Ss. 82 (2) and 2'l6 (ft)-R. 148 ap¬ 
plies to subdivisions of a number 

139 I C 286=28 N LR 111 = 

I R 1932 Nag 92=A I R 1932 Nag 99. 

-S. 174 (4) —Vendee cannot defeat 

right of pre-emptor by mortgaging the 

property — Mortgagee cannot enforce 

mortgage against pve-empbor if price of 

sale is paid by pre-emptor to vendee 

When sale and mortgage are parts of 

same transaction pre-emptor takes as 

subject to the mortgage 

130 1 C 150=1 R 1931 Nag 54 = 
26 N L R 383=A I R 1931 Nag 42. 

-S. 205—Vendor selling fraction of 

his cosharer’s rights—Recovoyance prior 

to pre-emption suit is successful defence 

to suit bv pre-emptor 

144 I C 876=29 N L R 235 = 6 R N 28 = 

A 1 R 1933 Nag 134. j 

-S. 205—-Plaintiff has right to pre- I 

empt portion of field which formerly 

held two different survey numbers if ' 

‘when he bought his portion it had one 

survey number only 

139 1 C 286=28 N L R 111= 

I R 1932 Nag 92=A I R 1932 Nag 99. 

-S. 205—Sale does not include judi¬ 
cial sale , 

137 I C 125=28 N L R 11 = 

I R 1932 Nag 58=A I R 1932 Nag 44. 
-(1928). 

-S. 2 (2)—Claimant—Pre-British in- 

amdar* *-H 0 is not mere licensee of inam 

land bub owner, and is entitled to receive 

value of hie interest 

142 1 C 364=1 R 1933 Nag 108 = 

A 1 R 1933 Nag 208. 

-S. 174—Partial pre-emption can be 

claimed 

143 1 C 779 = 29 N L R 185= 
1 R 1933 Nag 194=A 1 R 1933 Nag 159. 

-S. 179 — “Most nearly related” 


BERAR LAND REVENUE CODE 
means related by consanguinous relation¬ 
ship 

140 1 C 713 = 28 N L R 124 = 

I R 1933 Nag 9=A I R 1932 Nag 113. 

BERAR MUNICAPAL LAW (1896) 

- S. 41 (1) (A) (B)—‘ Income” means 

net and not gross income 

130 I C 152=1 R 1931 Nag 56= 
26 N L R 379=A I R 1931 Nag 45. 

BIHAR AND ORISSA EXCISE ACT (2 of 
1915) 

-S. 47—Onus is on prosecution to 

prove beyond reasonable doubt that 

articles found were placed by accused or 

with his knowledge 

14 P L T 620=A I R 1933 Pat 689. 

- Ss. 47 and 48—Before presumption 

under S. 48 can be raised, possession by 

accused must be proved 

14 P L T 620=A 1 R 1933 Pat 689 

BIHAR AND ORISSA FOOD ADULTERA¬ 
TION ACT (2 of 1919) 

- S. 3 (2)—Sale of adulterated mus¬ 
tard oil for purposes of human consump¬ 
tion*—Vendors are liable for penalty 
143 I C 65=14 P L T 146=1933 Cr C 586= 
34 Cr L J 572 = 1 R 1933 Pat 190 = 

A 1 R 1933 Pat 193. 

- S. 3 (2)—Person selling goods in 

unopened and duly labelled tins obtained 
from reputed wholesale dealers is not 
liable to punishment under the Act un¬ 
less he is shown not to speak the truth 
in saying that he believed goods to be 

13lVc\4l = 12PLT 470 = 32 CrLJ 741 = 

1 R 1931 Pat 221 = 1931 Cr C 785= 
16 A I Cr R 358=A I R 1931 Pat 337 (!)• 

BIHAR AND ORISSA LOCAL SELF-GOV" 
ERNMENT AMENDMENT ACT (1 of 1923) 

- Goods consigned to District Engineer 

per order of independent contractor and 
for purpose independent of District 
Board—Delivery taken by District En¬ 
gineer—District Board is nob liable 

132 1 C 907 = 58 Cal 7=1 R 1931 Cal 619 = 

A I R 1931 Cal 423. 

BIHAR AND ORISSA MINING SETTLE¬ 
MENTS ACT (4 of 1920) 

-S. 19 (l) (2)—Sub-S. (2) is ejuadem 

generis with sub*S. (l) Take such 
order” refers to positive acts of construc¬ 
tion or destruction 

139 1 C 493=33 Cr L J 775 = 

I R 1932 Pat 233 = 13 P L T 461 = 
1932 Cr C 725=A I R 1932 Pat 281. 

-S. 19 (2) —“Ijandholder or owner of 

house property”—Right of control is real 

test of liahili^•v 

139 I C 493=1 R 1932 Pat 233 = 
13 P L T 461=33 Cr L J 775 = 
1932 Cr C 725=A 1 R 1932 Pat 281. 
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BIHAR AND ORISSA STATE AID TO IN¬ 
DUSTRIES ACT 
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BIHAR AND ORISSA MINING SETTLE¬ 
MENTS ACT 

■-S. 26 (3)—Board cannot issue notice 

to individual not to erect building with¬ 
out its consent and to treat erection of 
building as offence under S. 26 (3)—Bye 
laws must first be framed in respect of 
the matter 

139 I C 493=33 Cr L J 775 = 
1932 Cr C 725=1 R 1932 Pat 233 = 
13 P L T 461=A I R 1932 Pal 281. 
BIHAR AND ORISSA MUNICIPAL ACT 
(7 of 1922) 

-Ss. 105, 115 and 123—Municipality 

suing for taxes on holding—Plea of de¬ 
molition of house during that period— 
Burden to prove its existence lies cn 
Municipality—'Inference from demand 
register and assessment list cannot be 


over draft from princioal debtor unless- 
it has been obliged to fulfil its terms ol 
guarantee 

134 I C 429=1 R 1931 Pat 461= 

A 1 R 1932 Pat 1. 
BILL5 OF EXCHANGE ACT (45 and 46 Vic. 
Ch. 61) 

-S. 56—Power to **eDdorse’* and 

power to pay do nob authorize person sa 
empowered to *'back” bills or "promise- 
to pay*’ 

142 I C 660=1 R 1933 P C 114= 
64 M L J 184 = 37 M L W 319= 
1933 A L J 277=A I R 1933 P C 78 (PC). 
BOMBAY ABKARl ACT (5 of 1878) 

-S. 34—Sale by Government of landi 

of abkari renter for recovery of abkari 

revenue is subject to prior mortgage on. 


drawn when notice is not proved 

141 I C 792=13 P L T 771 = 

I R 1933 Pat 92 = A I R 1933 Pal 65. 

-Ss. 130 and 191—Municipality suing 

for taxes on bolding—Plea of demolition • 

of house during that period—Burden to 

prove its existence lies on Municipality 

— Inference from demand register and 

assessment list cannot bo drawn when 

notice is not proved | 

141 I C 792=13 P L T 771 = 

I R 1933 Pat 92=A I R 1933 Pat 65. 


-S. 130—Suit under S. ISO is gov- 

verued by J-»in»itati( n Act, Art. I'.O 

141 I C 792=13 P LT 771 = 

I R 1933 Pat 92=A i R 1933 Pat 65. ! 


-Ss. 186 and 192—Making of new 

door is not alteration which requires 

notice to the Municipality 

145 I C 262=1933 Cr C 1346=34 Cr L J 
925=6 R P 149 = A I R 1933 Pat 585. 
BIHAR AND ORISSA PUBLIC DEMANDS 
RECOVERY ACT (4 of 1914) 

-Ss. 3 (2) and 20—Secretary of State 

is nob neceS’^ary party to suit by non- 

cortificabo del>tor 

141 I C 157=11 Pat 701 = 14 P L T 509= I 
I R 1933 Pat 47=A I R 1933 Pal 6. , 

-- S 23— Dispossession by defendant j 

— Uecovery of possession substantial re¬ 
lief— Predecessors of defendant are not j 


nocossarv parties 

14 1 I C 157 = 11 Pat 701 = 14 P LT 509= 
I R 1933 Pat 47=A 1 R 1933 Pal 6. 

-S. 29 -Scope of inquiry by Revenue 

Aatliorities indicated—Much weight can¬ 
not be abtjched to observations as to 
charictor nf land 

141 I C 157=11 Pat 70 1 = 14 P L T 509 = 
1 R 1933 Pat 47 = A 1 R 1933 Pal 6. 
BIHAR AND ORISSA STATE AID TO 
INDUSTRIES ACT (6 of 1923) 

—— S. 15 —S. 13 does nob empower Gov¬ 
ernment to recover amount guaranteed 


1 


I 



land 

139 I C 47 = 26 SLR 390=1 R 1932 Sind^. 

110=A I R 1932 Sind 121. 

•-Ss. 43, Cl. (1) and 47—Police have 

no jurisdiction to effect search or arrest. 

for offence under 43, Cl. (l) and 47 
1933 Cr C 1077=A 1 R 1933 Sind 325. 

-S. 43 (1) (a), (i)—Accused can be 

convicted of one offence only. i. e., of 

selling and not of prior possession of 

exciseable article when all quantity iU' 

his po«3essiou was sold 

146 I C 39=1933 Cr C 332 = 6 R S 55= 

A I R 1933 Sind 134 (2). 

-S. 45 (c)—Licence under Cl. (2)— 

Cl. (2) does not prohibit sale except by 

licensee nr servant with nokarnama 

1933 Cr C 8H = A I R 1933 Sind 255. 

-Ss. 47 and 43, Cl. (U—Police have 

no jurisdiction to elfecb search or arrest 

for offence under Ss. 43, Cl. (l) and 47 

1933 Cr C 1077=A I R 1933 Sind 325. 

-Ss 47, 43 fl) (il and 45—Criminal 

P. C. (1898), S. 232—It is legal to loin. 

charges under Bombay Abkari Act (5 ofi . 

1878), 47. 43 (1) (i) and S. 45 

.1933 Cr C 8n = A I R 1933 Sind 255. 
BOMBAY BHAGDARI AND NARWADARJ 
TENURES ACT (5 of (1862) 

-S. 3 — Time acquired by adverse ’ 

possession does not afi’ect conditions 

under which land i^ h#»ld 

135 I C 429=33 BLR 1211=1 R 1932 
Bom 77 = A I R 1931 Bom 511. 
BOMBAY BORSTAL SCHOOLS ACT (18 
of 1929) 

-S. 6—Proper form of order is to 

convict accused and then in lieu of 
sentouce of imprisonment sentence him 
to be detained—Boreal institute is not. 
prison and detention there is not impri¬ 
sonment 

146 I C 1 = 1933 Cr C 1420 = 6 R B 134=35 
BLR 1018=A I R 1933 Bom 461 (F B).. 
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BOMBAY. BORSTAL SCHOOLS ACT 
-S. 6—lb is wrong bo senbence ac¬ 
cused bo rigorous imprisonmenfe and then 
direct him to undergo it in Dharwar 

iW 1 c 132=34 BLR 299=33 Cr L J 395 
= 1932 Cr C 617=1 R 1932 Bom 223 = 

AIR 1932 Bom 489. 

- S 6—Accused below 21 but above 

16— Before passing sentence, Magis¬ 
trate should always consider whether it 
is not advisable to send him to Borstal 
School 

1933 Cr C 1431=A I R 1933 Sind 391. 

--S. 6—Accused above 16 but below 

21—Conviction and sentence of impri¬ 
sonment passed by Magistrate—Unless 
senbence of imprisonment is set aside 
Magistrate cannot pass order of deten¬ 
tion in Borstal School 

1933 Cr C 1431=A I R 1933 Sind 391. 

-S. 6—provisions are not limited to 

% 

first olTsndsrs 

1933 Cr C 1431=A I R 1933 Sind 391. 

- S 6—It is nob necessary to pass 

sentence 

140 1 C 417 = 26 SLR 295 = 1932 Cr C 732 
= I R 1932 Sind 188=34 Cr L J 11 = 

A I R 1932 Sind 175. 

-S. 21 — nigh Oourl; is precluded from 

interfering with discretion of Magis¬ 
trates in appeal 

140 I C 417 = 26 SLR 295 = 1932 Cr C 732 
= 1 R 1932 Sind 188 = 34 Cr L J 11 = 

A I R 1932 Sind 175. 
BOMBAY CITY MUNICIPAL ACT (3 of 
1888) 

- S. 147 — Landlord contracting to 

pay all rates and taxes is bound to pay 
whole including increased assessment 

129 I C 751 = 32 BLR 1688=1 R 1931 
Bom 223 = A 1 R 1931 Bom 122. 

-S. 147 — Landlord can contract 

himself out of S. 147 
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BOMBAY CITY MUNICIPALITIES ACT 

delegating powers of Municipality to 

President held ultra vives 

144 I C 999=35 BLR 138=57 Bom 270 
=6 R B 36=A I R 1933 Bom 17^. 

-S. 81—Function of considering and 

deciding objections on general princi- 


ides is more judicial than execuUve 
144 I C 999=35 BLR 138=57 Bom 270= 

6 R B 36=A I R 1933 Bom 175. 

- S. 198 —S- 198 makes no provision- 

to compel Municipality to pay amount- 
fixed hv pancbavab 

134 I C 1240=33 BLR 1067=55 Bom. 
544=1 R 1932 Bom 24 = AIR 1931 Bom 582. 

- S. 198 (3) and (4)—High Court can 

set aside order under S. lOH (3) and (4) 

134 1 C 1240 = 33 BLR 1067=55 Bom 

544 = 1 R 1932 Bom 24 = 
A 1 R 1931 Bom 582. 

- S. 198 (3) (4)—District Court act¬ 
ing under S 19B (3) (4) is Court subuidi- 

nate to Fligb Cou)'b 

134 I C 1240=33 BLR 1067 = 55 Bom 

544 = 1 R 1932 Bom 24 = 
A I R 1931 Bom 582. 

-S. 206— All plaintiMs not giving 

notice—Suit is m dnbainable with regard 

be those who have given notice 

144 I C 999=33 BLR 138 = 57 Bom 
270 = 6 R B 36=A I R 1933 Bom 175. 

BOMBAY CITY POLICE ACT (4 of 1902) 

- S. 27—Order of Commissioner of 

Police, Bombay, is liable bo be question¬ 
ed in law Court 

135 I C 484 = 33 BLR 1164=1931 Cr C 
946 = 33 Cr L J 169=1 R 1932 Bom 100 = 

A I R 1931 Bom 514. 

- S. 27— Pveasonable suspicion can 

form basis of order—Burden of proof lies 

on r>prson challenging it 

135 I C 484 = 33 B L R 1164 = 1931 CrC 




m « « ^ 




129 1 C 748=32 BLR 1660 = ! R 1931 
Bom 220 = 55 Bom 525=A IR 1931 Bom 118. ■ 

-Agreement by landlord to pay all ^ 

rates and taxes—These he cannot re- ' 

cover from lessee under 8 147 

1291 C 748=55 Bom 525=1 R 1931 Bom 
220=32 BLR 1660= AI R 1931 Bom 118. 

BOMBAY CITY MUNICIPALITIES ACT (18 
of 1925) 

-S. 15—District Judgo acts under 

S. 15 as psTBona clesignata — No revision 

lies bo Hizh Court from his decision 

142 IC 378 = 35 BLR 89 = 1 R 1933 Bom 

234=A I R 1933 Bom 105. 

-S. 58 — Rules nob inconsistenb with 

the Act only can be made 

144 I C 999 = 35 BLR 138 = 57 Bom 270 
= 6 RB36=A I R 1933 Bom 175. 

-Ss. 81, 58 (/>} and 46 — Standing 

Committee—Executive functions—Rule 


A I R 1931 Bom 514. 

-S. G3—Writing on blank papoi for 

comparison of handwriting while in 

police custody is neither confession nor 

statement within S. 68 

138 I C 703 = 34 BLR 598=1932 Cr C 
! 572 = 56 Bom 304 = 33 Cr L Je66 = I R 1932 
i Bom 423 = AIR 1932 Bom 406. 

I BOMBAY CIVIL COURTS ACT (14 of 
I 1869J 

-S. 24—Suit for accounts —Valua¬ 
tion for court-fees and jurisdiction is 

that fix<=*d hv plaintiff in plaint 

137 I C 702 = 34 B LR 44 = 1 R 1932 Bom 
314 = 56 Bom 23=^A I R 1^32 Bom 111. 

-S. 28-A—Revocation of probate— 

Will alleged to be forgery—Value of 
I hubjeeb-noatter is value of property for 
which probate was granted and not ap. 
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BOMBAY CIVIL COURTS ACT 
plicanfc’s intere^it 

141 I C 575=34 BLR 1677=57 Bom 143= 

A I R 1933 Bom 77. 

BOMBAY CO-OPERATIVE SOCIETIES 
ACT (7 of 1925) 

■-S. 26—Alteration suggested, so as 

to make unencumbered interest of insol¬ 
vent in a co-operative society available 

for distribution amongst his creditors 
27 S L R 224=A I R 1933 Sind 355. 

BOMBAY COTTON CONTRACTS ACT 
(14 of 1922) 

Applicability — Transaction in— 
American cotton—Act does not apply 
141 I C 738=34 BLR 1378=57 Bom 225= 
IR 1933 Bom 148=A I R 1932 Bom 631. 

S. 2(a)—“Transaction iu cotton” 

means the whole transaction in cotton 
141 I C 828 = 57 C L J 99 = 37 M L W 570= 
60 I A 63=1933 M W N 161=64 M L J 
222=35 BLR 303 = 57 Bom 218=1933 

A L J 605 = 1 R 1933 P C 35 = 
A I R 1933 P C 55 (PC). 

-S. 2—Contract to effect sale or pur 

chase of cotton in Liverpool or New 

York between Bombay people—Act does 

not applv—Contract is not within S. 2 
141 I C 738=34 BLR 1378 = 57 Bom 225= 
I R 1933 Bom 148=A I R 1932 Bom 631. 

-S. 2 (a)—Bye-laws under Bombay 

Cotton Contract Act making reference 
compulsory in case of disputes, coupled 
with agreement of parties to abide by 

them amount to submission in writing 

128 I C 881 = 32 B L R 1451 = 1 R 1931 
Bom 97=AI R 1931 Bom 81. 

-Ss. 3 and 4, Bye laws 38 and 81 — 

Dast IndiaCottoD Association, Art. 96— 
Art. 9(5 making arbitration condition 
precedent to institution of suit—Mom 
bers only are bound by the article— 
Act declaring Articles of Association as 
lawful —LlTect— Contract between a 
memherof the association and non-mem¬ 
ber—Suit to recover moneys due on con¬ 
tract—Jurisdiction of Court is not ous¬ 
ted 

128 I C 614 = 32 BLR 1319=1 R 1931 Bom 
70 = 55 Bom 382=A 1 R 1931 Bom 41. 

-S. 4 and Art. 96—S. 4 does not af¬ 
fect the character of the articles as a 
donmptic contract 

141 I C82 8 = 57 C LJ 99=37 M L W570= 
60 I A 63 = 1933 M W N 161 = 64 M L J 
222 = 35 B L R 303 = 57 Bom 218=1933 

A L J 605 = 1 R 1933 PC 35 
A I R 1933 P C 55 (P C). 

-S. 5 and hve law HI and relative 

forms—Applicability—Bye law 81 and its 
relative forms are applicable to con¬ 
tracts between commission agent and 




BOMBAY COTTON CONTRACTS ACT 

bis constituents 

141 I C 828=57 C L J 99=37 M L W 570= 
60 I A 63=1933 M W N 161=64 M L J 222= 
35 BL R303 = 57 Bom 218=1933 A L J605= 
I R 1933 P C 35=A I R J933 P C 55 (P C). 

-Ss. 5 and 3—East India Cotton 

Association Bye-laws under S. 3, Bye-law 
82—To give jurisdiction to arbitrator it 
must the shown that there are disputes 
between the parties and that they have 
agreed to submit the disputes to arbi* 
tration 

138 1 C 337=34 BLR 697=1 R 1932Bom 

372=A 1 R 1932 Bom 341. 

- By-law 38-A—Suit in Court of 

Small Cause on contracts in sanctioned 
form—Defendant can apply to stay ac¬ 
tion but cannot say that action does 
not lie 

134 I C 705=33 B LR 759=1 R 1931 Bom 
513=55 Bom 503=A I R 1931 Bom 343. 

““By-law 38-A—Award on contracts 

' not in sanctioned form is void—Whole 

award is invalid where portion of award 

cannot bo separated 
134 1 C 705 =33 B LR 759=IR 1931 Bom 
513=55 Bom 503=A IR 1931 Bom 343. 

-By-law 38 A and 81—Arbitrators 

have no jurisdiction to decide disputes 

on contracts not in sanctioned form 

134 1 C 705=33 BLR 759=1 R 1931 

Bom 513 = 55 Bom 503= 
A I R 1931 Bom 343. 

-By-l aws 80 and 81—Applicability 

of—Bye- law 80 applies between mem bers 

as such—Bye-law 81 uppHea between 

member and nonmembor 

133 I C 859=33 BLR 804= 

I R 1931 Bom 443=A 1 R 1931 Bom 424. 

-Art. 96 and S. 4—S. 4 dees not 

affect the character of the articles as 
domestic contract 

141 1 C 828=1933 M W N 161=64 M L J 
222=35 BLR 303 = 57 C L J 99=37 M L 
W 570 = 60 1 A 63 = 57 Bom 218= 
1933 A L J 605=1 R 1933 P C 35 = 

A 1 R 1933 P C 55 (P C). 

1 BOMBAY DISTRICT MUNICIPAL ACT 
(3 of 1901) 

-Karachi Municipality Building Bye¬ 
law 233 (l)—'Opposite side of the street' 
—Raised pavement or platform is not 
excluded 

A I R 1933 Sind 258. 

-(yls amended ly Act 26 of 1930}— 

Municipal Councillor was public servant 
; prior to Bombay District Municipalities 
Act (as amended hv Act 2(> of 1930) 

141 1 C 530=1932 Cr C 792=34 Cr L J 
171 = 1 R 1933 Sind 60= A i R 1932 Sind 177. 

-S. 15 (2) and (3)-Sub-S. (3) dees 

I not apply to disquelilication before elec- 
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BOMBAY DISTRldT MUNICIPAL ACT 
tion 

A I R 1933 Sind 416. 

- S. 15—Disqualification under S. 73, 

Provincial Insolvency Act, applies to 
o'».ndidates for election to Municipal 
Council 

A 1 R 1933 Sind 416. 

- S. 15—Candidate tolMunicipal elec¬ 
tion not applying for certificate under 
S. 73 (2) (b). Provincial Insolvency Act 
—Obtaining certificate subsequent to 
election is of no use 

A I R 1933 Sind 416. 

- S. 16—Effect of delegation of power | 

by Governor in Council to Commissioner ! 
in Sind Act (5 of 1868) is to provide for 
vicarious exercise of powers 

141 I C 530 — 1932 Cr C 792=34 Cr L J 171 
=1 R 1933 Sind 60=A 1 R 1932 Sind 177. 

-S. 16 (as amended by Bombay 

Decentralization Act 3 of 1915)—Even 1 

_ I 

after amendment Municipal Councillors > 
were public servants removeable without ‘ 
sanction of Governor in Council i 

__ I 

141 I C 530=1932 Cr C 792=34 Cr L J 171 ' 
=I R 1933 Sind 60=A I R 1932 Sind 177, ! 

-S. 16 —"Commissioner” in S. 16 

means Commissioner in Sind and cannot 

be read as meaning Commissioners other i 

than Commissioner in Sind 

141 I C 530=1932 Cr C 792=34 Cr L J 171 
=I R 1933 Sind60=A I R 1932 Sind 177. j 

-S. 22(1)—Court oanconsider validity ■ 

of election 

I 

A I R 1933 Sind 416. 

-S. 22 (5)—Error not shown to have 

arisen from failure of 'Returning Officer 
to follow rules—Election also not ques¬ 
tioned merely because of error of Return¬ 
ing Officer or informality—S. 22 (5) does 
not apply 

A I R 1933 Sind 416. 

-Ss. 42 and 167—Members of Manag- ; 

ing Committee ordering dustbins—Suit ' 
by Municipality against members for re¬ 
covery of amount so paid on ground of ' 
issuing completion certificate negligbntly 
—Suit held did not fall under S. 42 — i 
Cause of action being damages for negli¬ 
gence suit was bad for want of notice 
under S. 167 

140 ! C 213 = 24 BLR 1216 = 56 Bom 448 
=I R 1632 Boir. So =A I R 1932 Bom 562. 

-S. 42—Only Government can insti- ■ 

tute suit under S. 42 

120 I C 213=34 BLR 1216 = 56 Bom 448 
= ! R 1932 Bom 567=A I R 1932 Bom 562 


BOMBAY DISTRICT MUNICIPAL ACT 

-S.42—S. 42 does not deprive Muni- 

cipality of right to sue for misapplica¬ 
tion of its money which it possesses 
under ordinary law 

140 I C 213 = 34 BLR 1216=56 Bom 448 
= 1 R 1932 Bom 567=A I R 1932 Bom 562, 

-S. 50 (A) (2)—Appeal filed against 

part of order only—Still time runs from 

date of appellate order 

134 I C 369=1 R 1931 Sind 113 = 
25 S LR 230 = A 1 R 1931 Sind 146. 

-S. 50 (A) (2)—(Per Bvpchand^ A. 

J. C.)—Limitation begins to run not 
from date oforder butfromdate of notice 
to plaintiff—(Per Wild, J. C.) —Order 
passed after formal inquiry—Notice of 
inquiry given—Plaintiff has due notice 
of order and must bring his suit within 
one year 

134 I C 369=1 R 1931 Sind 113 = 
25 S L R 230=A I R 1931 Sind 146. 

-Ss. 59 (x) and 81 (a)—Municipality 

cannot lease out levy of tax on pilgrims 
under S. 59 (x) 

143 I C 331=35 BLR 163 = 
57 Bom 278=A I R 1933 Bom 132. 

-S. 96—Action holding up person 

from building on his land where no 
regular line is fixed is ultra vires of 
S. 96 

137 I C 545 = 34 BLR 143 = 56 Bom 135= 
1 R 1932 Bom 275=A I R 1932 Bom 259. 

-S. 96— Municipality preventing 

owner from building on almost one-third 

of bis land in the interest of the health 

of the locality acts in excess of their 

powers 

A I R 1933 Sind 227. 

-S. 142—Magistrate has to decide 

when grain should badestroyed orotber- 
wise disposed of according to S. 14j?— 
Function cannot be delegated to Health 
Ofiicer 

131 I C 134 = 25 SL R 87 = 32 Cr L J 664 = 
1931 Cr C 199=A I R 1931 Sind 39. 

-S. 142—S. 142 does not protect 

agents empowered to dispose of the 
goods 

131 I C 134 = 25 SLR 87 = 32 Cr L J 664 = 
1931 Cr C 199=A I R 1931 Sind 39. 

-Ss. 155 and 161—Prosecution under 

Ss. 155 and 161 can be instituted by 
Municipality only and not by private in¬ 
dividual so long as acts complained of 

are offences under Municipal .Act 

129IC 342 = 32 L R 1502 = 55 Bom 89 
= I R 1931 Bom 150 = 32 Cr L J 280= 
1931 Cr C 189=A I R 1931 Bom 141. 


-S. 167—Applicability of — S. 167 

applies to action by Municipality against 
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BOMBAY DISTRICT MUNICIPAL ACT 

members of its ManagiDg Committee for 
negligence in giving completion cevti- 
£ c ^ t 

140 I C 213 = 34 BLR 1216 = 56 Bom 448= 

I R 1932 Bom 567 = A I R 1932 Bom 362 

-Ss. 167 and 42 — Members 

Managing Committee ordering dustbins 
— Suit by Municipal<ty against members 
for recovery of amount so paid on ground 
of issuing completion certificate negli¬ 
gently — Suit held dil not fall under 
S. 42 — Cause of action being damages 
for negligence, suit was bad for want of 
notice under S. 1f>7 

140 I C 213 — 34 BLR 1216 = 1 R 1932 Bom ! 
567 = 56 Bom 448=A I R 1932 Bom 562. 

-S. 167—S. 167 is subject to Limi¬ 
tation Act, R. 15 (2) 

137 ! C 545=^34 BLR 143 = 56 Bom 135 = 

1 R 1932 Bom 275=A 1 R 1932 Bom 259. . 

I 

- S. 167 —One month’s notice of in¬ 
tended suit is the requisire of S. 167 

A I R 1933 Sind 258. 

' 4 

- S. 167 —Suit for injunction against ! 

Municipality—One month’s notice is es- | 
sential I 

137 I C 348 = 26 SLR 78=1 R 1932 Sind ' 

73 = A 1 R 1932 Sind 104. ! 

-S. 167—S. 29, Lim. Act, applies even 

to Crown—Suit for damages due to breach 

of statutory duty—Notice is necessary 

under S. 167 I 

131 I C 181 = 1 R 1931 Sind 53= 1 

AIR 1931 Sind 55. i 

-S. 184—Master and servant—Per-, 

eon in Municipal service must bo deemed ' 

4 

to liavo agreed to abide by law under | 
which Municipality has to function — He : 
cannot therefore insist ou limitation to I 

power t)rovided hv rules 

141 I C 768=26 SLR 469 = 1 R 1933 Sind 

72 = A 1 R 1933 Sind 93 (2). I 

-S 184—Non-conformity to rules by ! 

Municipality in disiiiissal of employee ] 
discluses cause of action aud gives juris¬ 
diction to Coint 

141 1 C 768=26 S L R 469 = 1 R 1933 Sind 

72=A I R 1933 Sind 93 ^2). 

-S. 184(6)—Statute vesting discre¬ 
tion in Mtinicipality for dismissal of em¬ 
ployee?—Municipality is not bound to 

show ♦hat decision was reasonable 
141 I C 768=26 SLR 469 = 1 R 1933 Sind 

72 = A I R 1933 Sind 93 (2). 

BOMBAY DISTRICT POLICE ACT (4 of 
1890) 

-S. 33 — Police oflicev purchasing laud 

in name of another—Sale by such bena- 
miliar — Suit by son of ollicer to sot 
aside sale—Contract is wholly void aud J 


BOMBAY DISTRICT POLICE ACT^ 

eon cannot enfrree claim 

144 I C 781=35 BLR 404=6 R B 11= 

A I R 1933 Bom 262^ 

-Ss. 39 (g) and 61 [fj —No encroach¬ 
ment on public highway for any length 
of time can he legalized 

134 1 C 363=33 BLR 663=1931 Cr C 
582=32 Cr L J 1163=1 R 1931 Bom 475= 

A I R 1931 Bom 326. 

-S. 42—Disobedience of duly pub¬ 
lished order under S. 42, by forming pio- 
cessioD and refusing to disperse when aa-^ 
sembly declared unlawful—Persons can 

be convicted under S. l4o, I. P C. 

134 1 C 1226=33 Cr L J 64 = 55 Bom 725= 
33 B L R 1169=193lCr C952 = l R 1932. 

Bom 10=A 1 R 1931 Bom 520. 

-S 51—Search of stolen property iii< 

public r)lace is covered 

1933 Cr C 800=A I R 1933 Sind 240^ 

-S. 80 (3)—“Act” includes “omis¬ 
sions” 

136 1 C 513 = 25 SLR 395=1932 Cr C 114 
=33 Cr L J 298=1 R 1932 Sind 33= 

A 1 R 1932 Sind 28. 

-S. 80 (3)—S 80 (3) covers even pro¬ 
secutions by Crown 

136 I C 513 = 25 S L R 395=1932 Cr C 114 
= 1 R 1932 Sind 33 = 33 Cr L J 298= 

A I R 1932 Sind 28. 

-Ss. 80 (3) and 51 — “Under colour 

or in excess of u duty imposed or author¬ 
ity conferred by the Act” — Offences- 
under Ss. I6l and 384, Penal Code, are 

n't entitled to protectitm under S. 80 (3)- 
136 1 C 513 = 25 SLR 395=1932 Cr C 114 
= 1 R 1932 Sind 33=33 Cr L J 298 = 

A 1 R 1932 Sind 28. 

BOMBAY HEREDITARY OFFICES ACT (3 
of 1874) 

-Applicability—Shet Sanadi bolding 

is watan and Act applies 

144 1 C 459 = 35 BLR 114=6 R B 1 = 

A 1 R 1933 Bom 123. 

-Title of watandar is capable of be¬ 
ing extinsuished by adverse possession 
129 i C 145=32 BLR 1398 = 1 R 1931 Bom- 
129=55 Bom 21 = A 1 R 1931 Bom 24. 

-S. 2 — Daughter inheriting watan 

and non-watau lands—Daughter leaving 
daughters and husband—Husband is en¬ 
titled to watan lards in preference to 
daughters but daughters are entitled to 
non-WHfcan lands 

145 1 C 262 = 35 B L R 418=57 Bom 488 = 

6 R B 66=A 1 R 1933 Bom 287. 

-S. 2 — “Devolving by inheritance” 

is not restricted to inhoritanco by way 
of descent 

145 i C.262=6 R B 66=35 BLR 418=57 

Bom 488=A I R 1933 Bom 287 , 
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-—S. 3—Mul^a is not watarrdar—Re- 

suT'Ption of his land cannot be ordered 
139 I C 210=34 B L R 944=1 R 1932 Bom 

475=A 1 R 1932 Bom 456. 

-S. 5 — Non-watandar aucbion-pur- 

'Chaeer of right, title and interest of 

\7ataDdar cannot convey absolute title 

<0V3n to watandav of «aanie witan 

129 I C 894=32 BLR 1415 = 

A I R 1931 Bom 53. 

——'S. 5— Sale of watan land—Titne 


runs from death of alienor—Succeeding 

watandar failing to recover possession 

within 12 years—Suit for possession by 

flucceeding watand ■ V is barred 
129 I C 145=32 BLR 13^8 = 1 R 1931 Bom 
129=55 Bom 21=A I R 1931 Bom 24. 

—Ss. 8 and 13 — Collector can set 
aside unauthorized alienation irrespec¬ 
tive of law of limitation 
129 I C 145=32 BLR 1398=1 R 1931 Bom 
129=55 Bora 21=A I R 1931 Bom 24. 

- Ss. 15 and 73—Government adopt¬ 
ing policy of commutation of kulkarni 
watins—Holders of watans consenting 
“No inquiry or investigation under 

^ 73 is necessary 

131 I C 664=33 BLR 239 = 
■/ AIR 1931 Bom 212. 

- S 36 (3)—Civil Court can deter¬ 
mine who is nearest heir of representa- 
tive watandar 

133 I C 847 = 33 BLR 580 = 1 R 1931 Bom 

431 = A I R 1931 Bom 378. 

--S 36 (h)—D etermination of sucoes. 

sion^—Court’s dut\—Groupe heir accord, 
ing to personal law should he tireb deter¬ 
mined — Then amongst such nearest 
heir—Rule of pritnogeoibure should be 
presumed to prnvad 

133 1 C 847=33 BLR 580 = 1 R 1931 Bom 

431=A I R 1931 Bom 378 

BOMBAY HEREDITARY OFFICES 
(AMENDMENT) ACT (5 of 1886) 

■-S. 2 “Kuccession — Watmdar died 

leaving behind widow, daughter aod 

•paternal uncle—Daugh er is postponed 

to paternal uncle by statute—Widow 

tako^ one f urfih sha e 

131 I C 892=1 R 1931 Bom 316 = 33 BLR 
469=55 Bom 401 = A I R 1931 Bom 266. 

BOMBAY HIGH COURTS RULES 
<APPELLATE SIDE) 

y-R. Ill —High Court should always 

insist on cash or Government S 0 cu>’iiie>< 

132 I C 438=1 R 1931 Bom 326 = 33 BLR 

48/=A I R 1931 Bom 278. 

^ORIGINAL SIDE) INSOLVENCY RULES 

-Rr. 112 and 115—-Claim for proof 

lodged before Official Assignee—Proof of 
claim neither admitted nor rejected — 
Trustee under composition scheme can- 
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BOMBAY HIGH COURT RULES- 
nob call for proof of claim and if he re¬ 
jects it High Court has jurisdiction to 

review trustee’s order of rejection 
141 I C 672=34 BLR 1172 = 1 R 1933 Bom 

114=A I R 1932 Bom 557. 

{ORIGINAL SIDE) 

Rr. 58 and 60 (1930)—Every Judge 

is competent to discharge all functions 

on original side subject bo assignment of 

business under R. 60 

35 B L R 998=A I R 1933 Bom 469. 

(ORIGINAL SIDE) 

-Rr. 80, Cl. (c) and 373 — Applica¬ 


tion to enforce award can be by originat¬ 
ing summons and need not ba by peti¬ 
tion 

35 B L R 941=A 1 R 1933 Bom 433. 

-Rr. 199, 202 and 348—Application 

for appointment of receiver cannot be 

made on summons for directiens, but has 

to ba made in ordinary way under Rule 

34'4 oven in c'^^mmercial cause 
138 I C 221=34 BLR 717 = 1 R 1932 Bom 

353 = A I R 1932 Bom 314. 

-Rr. 266 and 267 — Consent decree 

proving costs to be paid to party’s soli¬ 
citors—Suit by solicitors is g-overned not 
hy Art. 84 bub by Art. 120, Eitn. Act- 
Time runs nob from dnte of julgment 

hut- when costs were fcax®d 

138 I C 832 = 34 BLR 670 = 1 R 1932 Bom 

445=A I R 1932 Bom 378. 

-R 2S8—“Any order" includes con¬ 
cent • r ler—Time • an he extender! 

139 I C 845 = 56 Bom 231=34 BLR 880 = 

I R 1932 Bom 559 = A ! R 1932 Bom 615. 

-Rr. 318 anri 325—Entry in negative 

register—.applicant is entitled to rate- 
h’e d i-Atrihir ion 

141 I C 389 = 34 BLR 1405 = 1 R 1933 Bom 

87=A I R 1932 Bom 622. 

-R 325—Not C8 of ni'-ti^n — E^ave 

of Court — Parties by consent cannot 
ignr^rc 1^. 32") 

139 I C 741=34 BLR 746 = 1 R 1932 Bom 
538=56 Bom 551=A I R 1932 Bom 393. 

-R. 373 Court cannot extend time 

without an express application and due 

notice to other pavtv 

129 I C 886 = 32 BLR 1650 = 55 Bpm 452 

= A I R 1931 Bom 125. 

-R. 54S (a) —R. 546 (a) applies only 

to t-ixvfion as l)ebwenn parbv '‘nd ra ty 
142 I C 353=35 BLR 93 = 57 Bom 5/0 = 

I R 1933 Bom 215=A I R 1933 Bom 92. 

--R. 559 (1930)—-Costs —Taxatitn— 

Report ot taxing master—Discretion of 

Court should not be interfered w th 

142 I C 363=35 BLR 101 = 1 R 1933 Bom 
221=57 Bom 583=A I R 1933 Bom 142. 
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BOMBAY HIGH COURT RULES 

— R. 581—Property situate In Native 

State—High Court can order sale of such 

property In mortgage decree 

142 I C 130 = 34 BLR 1384 = 57 Bom 234 
=I R 1933 Bom 174=A 1 R 1932 Bom 642. 

-R. 767 (1933) — Appeal—Security 

for costs—Costs of appeal likely to be 
heavy is no ground for demanding fur¬ 
ther security 

144 I C 98=35 BLR 37 = 1 R 1933 Bom 

297 = A I R 1933 Bom 120. 
BOMBAY INVALIDATION OF HINDU 
CEREMONIAL EMOLUMENTS ACT 
(11 of 1926) 

-S. 4—Contract to share Yajman- 

viriti with another acting as gumasta 

during pleasure of priest — Death of 

priest—Emoluments earned by gumasta 

after death of priest—Suit by widow to 

recover share is maintainable on proof 

that she entered into fresh contract with 

gumasta that service for on which em- 

olumentswere received were her property 

146 1 C 166=35 BLR 606= 
A I R 1933 Bom 347. 
BOMBAY KHOTI SETTLEMENT ACT 
(1 of 1880) 

-Ss. 9 and 10—S. 10 must be read 

with S. 9—Mere contract to sell will 

not attract operation of S. 10 

35 B L R 1015 = A I R 1933 Bom 475. 

-S. 10—S. 10 must he construed strictly 

35 B L R 1015=A 1 K 1933 Bom 475. 

-S. 10—Whether S. 10 is enacted in 

interest of khot alone —Quaere 

35 B L R 1015=A I R 1933 Bom 475. 
BOMBAY LAND REVENUE CODE (5 of 
1879 ) 

-“Holder*’ has got different mean¬ 
ings in Code 

35 B L R 150 = A I R 1933 Bom 168. 

-S. 56 (as amended by Act 6 of 1901) 

—Land granted to one co owner per¬ 
sonally subsequent to amendment—In¬ 
dividual grant should ho presumed— 
Other co-owners must prove if they 
liked that grant came under Trusts Act, 
S. 90 

130 I C 552 = 1 R 1931 Sind 40 = 

A 1 R 1931 Sind 27. 

-S 62 — (Per Blackwell andPcaa- ' 

mo/ll, C. J .)—Order of Commissioner 
lixing occupancy price of land given free | 
to i)laiatili long after it was given is ^ 
beyond his powers and is a new order 
and not a inodiCcation of Collector’s 

ordei— {Baker, contra) 

132 I C 497 = 33 Bf L R 213=1 R 1931 

Bom 337 = 55 Bom 165= ■ 
A I R 1931 Bom 238. 

-Ss. 63 and 37—Alluvial lauds—Dis- 


I BOMBAY LAND REVENUE CODE ^ 

j posal by Collector under S. 63, Bombay 
! Land Revenue Code—Suit for declara¬ 
tion that order is null and void is govern¬ 
ed by Art. 120 and not by Art. 144 
Limitation Act 

134 I C 716=33 BLR 772=1 R 1931 

Bom 524=55 Bom 447= 
AIR 1931 Bom 369. 

- S. 68—Right of holders in alienat- 

, ed villages—Survey settlement—Effect 
— Permanent tenant though holder is 
not occupant 

35 B L R 150=A 1 R 1933 Bom 168. 

-Ss. 73-A and 79-A—Sanction of Col¬ 
lector is necessary for sale of bouses and 

not of trees on occupancy and 
140 I C 164=34 BLR 780=56 Bom 278= 

I R 1932 Bom 577=A I R 1932 Bom 370. 

- S. 74—Notice of relinquishment 

under S. 74 —Holder of alienated village 
is not competent to accept relinquish¬ 
ment from inferior holders unless his 
village is surveyed and he has been spe¬ 
cially authorized 

35 B L R 150=A I R 1933 Bom 168. 

-^Ss. 83, 217 and63—Rightof holders 

in alienated villages—Survey settlement 

—Effect — Permanent tenant though 

holder is not occupant 

35 B L R 150 = A i R 1933 Bom 168. 

-S. 83—Satara District — Tenants 

can rely on presumption under S. 83 

140 I C 557=34 BLR 1131 = 
I R 1933 Bom 11=A I R 1932 Bom 577. 

- S. 83—Watan land is not express¬ 
ly excluded from operation of S. 83 

140 I C 557=34 BLR 1131 = 
I R 1933 Bom 11=A 1 R 1932 Bom 577. 

- S. 83—Evidence of commencement 

of tenancy—Period of 150 years is too 

long andindehuite to constitute evidence 

140 I C 557= 34 B L R 1131 = 
I R 1933 Bom 11=A I R 1932 Bom 577. 

-S. 83—Tenancy commencing after 

commencement of landlord's tenure— 
Still presumption under S. 83 is appli¬ 
cable 

140 I C 557=34 BLR 1131 = 

I R 1933 Bom 11=A I R 1932 Bom 577 , 

- S. 83—Tenancy starting anterior to 

i860 — Presumption as to permanent 

tenancy stated 

133 I C 826=33 BLR 551 = 

II R 1931 Bom 410=A I R 1931 Bom 302. 

-S. 83—Landlord must prove com¬ 
mencement of tenancy 

133 I C 826 = 1 R 1931 Bom 410= 
33 B L R 551=A 1 R 1931 Bom 302 

-S. 83—Possession found many years 

before 1863—Statutory presumption can 
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BOMBAY LAND RAVENUE CODE 
be raised 

131 1 C 466=1 R 1931 Bom 290= 
33 B L R 210=A 1 R 1931 Bom 191. 

-S. 83—Talukdari estates—Presump¬ 
tion can be raised 

129 1 C 881=32 BLR 1679= 
A 1 R 1931 Bom 167, 

-Ss 119 and 121 —Collector has no 

jurisdiction to determine acquisition of 
right by adverse possession—He can only 
decide boundary dispute—Question of 
adverse possession is for civil .Court to 
decide 

;;i4S 1 c 408=6 R B 76=35 BLR 583= 

A I R 1933 Bom 314. 

-S. 135-J—Record of Rights—En¬ 
tries in—Subsequent correction of—Pre¬ 
sumption of correctness disappears 

141 I C 481=34 BLR 975= 
1 R 1933 Bom 104=A 1 R 1932 Bom 524. 

-S. 137—Sale by Government of land 

of abkari renter for recovery of abkari 
revenue is subject to prior mortgage on 
land 

139 I C 47=26 SLR 390= 
I R 1932 Sind 110=A I R 1932 Sind 121, 

-S. 142—Fine imposed under Land 

Revenue Code is different from convic¬ 
tion under Penal Code 

1933 Cr C 950=A I R 1933 Sind 276. 

-S. 148—Talukdari settlement ofiBcer 

leasing out talukdari villages—Lessee 
making delay in payment of rent— 
Penalty of 25 per cent, of rent due im¬ 
posed—Penalty held illegal 

135 I C 831=33 BLR 815= 
I R 1932 Bom 143=A 1 R 1931 Bom 464. 

S, 203—Order of forfeiture invalid 
Plaintiff’s suit for pcssession after dis¬ 
possession is maintainable 

132 I C 497=33 BLR 213 = 
1 R 1931 Bom 337 = 55 Bom 165 = 

A I R 1931 Bom 238. 

-S. 211 — (Per Blackxvell J., and 

Beaumont, C. J.) — Order of Commis¬ 
sioner fixing occupancy price of land 
given free to plaintiff long after it was 
given is beyond his powers and is a new 
order and not a modification of Collec¬ 
tor’s order— {Baker, J., contra) 

132 I C 497 = 33 BLR 213 = 1 R 1931 

Bom 337 = 55 Bom 165 = 
A I R 1931 Bom 238. 

] Ss. 217,68 and 83 —Right of holders 
in alienated villages—Survey settlement 
Effect — Permanent tenant though 
bolder is not occupant 

35 B L R 150=A 1 R 1933 Bom 168. 

BOMBAY LOCAL BOARDS ACT (6 of 
1923) 

^ S. 136—Section has no application 


BOMBAY LOCAL BOARDS ACT 

to suit on contract 

142 I C 625=35 BLR 55=57 Bom 67= 
1 R 1933 Bom 253=A I R 1933 Bom 164* 

BOMBAY MAMLATDAR’S COURTS ACT 
(2 of 1906) 

- S. 5, sub-S. 2 — “Subject to same 

provisions”—Meaning — Person against 
whom injunction can be granted under 
S. 5 (2) need not be any person other 
than former owner 

145 1 C 405=35 BLR 576=6 R B 79= 

A 1 R 1933 Bom 313^ 

- S. 5, Expln. — Tenant of one co¬ 
owner dispossessing another co-owner— 
Explanation does not apply 

137 I C 760=34 BLR 109= 
I R 1932 Bom 338=A 1 R 1932 Bom 204. 

BOMBAY MOTOR VEHICLES RULES 
(1915) 

-;-R. 19 (1)—R. 19 (1), covers fcramcar 

which is stationary 

144 I C 923=35 BLR 483 = 1933 
Cr C 663=6 R B 24=34 Cr L J 865= 

A I R 1933 Bom 229. 

I BOMBAY MUNICIPAL BOROUGHS ACT 
(18 of 1925) 

Ss. 73 (7) and 112 — Special sani¬ 
tary cess imposed under S. 16 (7) cannot 

form charge on property concerned 

35 B L R 599=A 1 R 1933 Bom 353. 

Sa. 78 to 89— *Rate on buildings 

or lands”—House tax is intended 

35 B L R 599 = A 1 R 1933 Bom 353. 

Ss. 99 and 203 — Municipality 
charging less by mistake—Suit for bal¬ 
ance does not lie 

145 1 C 578=35 BLR 581 = 6 R B 91 = 

AIR 1933 Bom 296. 
BOMBAY PLEADERS ACT (17 of 1920) 

j --S. 20—In cases under S. 20 where 

there are two pleaders, double set of 

fees should be allowed—Juniority of one 

pleader is no disqualification 

136 i C 161 = 33 BLR 1418 = 
I R 1932 Bom 145=A I R 1932 Bom 15. 

BOMBAY (PLEADERS CASTE QUES¬ 
TIONS) REGULATION (2 of 1827) 

-S. 5—Appeal lies against decision 

; as to class of suit although not against 
■ decision as to valuation*—Jilven if no ap- 
i peal held to lie, High Court can inter¬ 
fere in revision 

136 I C 176 = 1 R 1932 Bom 160 = 
33 B L R 263=A I R 1931 Bom 234. 

-S. 21—Every member of caste of 

Hindus is entitled to inspection of ac- 
count books regarding management of 
I caste property by its manager—Suit for 
, declaration of such right in civil Court 
is not barred—Such suit is representa¬ 
tive suit within meaning of Civil P. C., 
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BOMBAY fPLEADERSCAST QUESTIONS) 
REGULATION 

S. 9 aD<J O. 1, R. 8 

137 I C 461=34 BLR 343=56 ,3om 

242 = 1 R 1932 Bom 2:: = 
A I R 1932 Bom 122 (.• E). 
BOMBAY PREVENTION OF GAMBLING 
ACT (4 of 1887) 

-S. 3—Instruaients of gaming — Bet 

ijing slip^ aud telephone on which Com. 

municitious of betting once made are 

•instrumentft of caTninu 
139 I C 281=34 BLR 901=33 Cr L J 733 
= I R 1932 Bom 484 = 1932 Cr C 868 = 

A I R 1932 Bom 610. 

-Ss. 3 end 7 — ’ Xnacrucnent of 

gamins’” includes coins actually used for 

gambling 

137 1 C 181 = 34 BLR 278 = 56 Bom 192 = 

1932 Cr C 298=33 Cr L J 385 = 
I R 1932 Bom 238=18 A I Cr R 16 = 

A 1 R 1932 Bom 194. 

— -S. 4 — Offence under S. 4 is nob 

cognizihle 

139 1 C 281 = 33 Cr L J 733 = 1932 Cr C 
368 = = ! R 1932 Bom 484 = 34 BLR 901 = 

A 1 R 1932 Bom 610. 

-S. 4 — Charge sheet can be com¬ 
plaint tn hike mgniz'^noe in c-'od fHihh 
139 I C 281=34 B L R 931=33 Cr L J 733 
= I R 1932 Bom 484=1932 Cr C 868 = 

A 1 R 1932 Bom 610. 

-S. 4 (a )—Marked coin used for hot¬ 
ting found in hou-e of accused — Plousn 

becomns commo*^ gamin*’ iiniise 

137 I C 138=34 BLR 286 = 1932 Cr C 
239 = 56 Bom 203=33 Cr L J 404 = 
I R 1932 Bom 236=A 1 R 1932 Bom 180. 

-S. 6 — Property to he searched 

-wrongly described—Warrant is bad—If 

doscrip ion partly good and partly bad- 

bad m iv he reien’ed 

141 I C 346 = 34 BLR 1447 = 1932 Cr C 
943 = 34 Cr L J 13? = 19 A I Cr R 275= 

A I R 1933 Bom 79. 

-S. 6—0 implninfc on o.ith mention¬ 
ed in w AI • an t~“Otu ission to state suspi¬ 
cion that house ts used as gaming house 

— Still warrant, is valid 

141 I C 346 = 34 BLR 1447 = 1932 
Cr C 943=34 Cr L J 137 = 19 A I Cr R 275 = 

A 1 R 1933 Bom 79. 


-S. 6 —Search under, need not com- 

ply with Criminal P. G., S. 103 Inde 
pendent persons not of locality as 
panchas - Irrpgularity is curable under 

C’'im»nal P. C., '^^7 i 

139 I C 2*’1=34 B L R901 = 33 Cr L J 733 — 
1 R 1932 Bom 484 = 1932 Cr C 868 — 

A 1 R 1932 Bom 610. 


-S, 7 — Presumption under S. 7 aris- 

in<’ nn fi'idina of article is weak one 
. '*137 1 C 181 = 33 Cr L J 385=18 A I Cr R 
16=34 BLR 278=56 Bom 192 —1932 
Cr C 298 = 1 R 1932 Bom 238 = 

A 1 R 1932 Bom 194. 


Bombay prevention of gambling 

ACT 

-S. 7—Presumption under S. 7 arises 

I only when instruments of gaming are 
found—Definition of io^truraents of 
gaming is extra odinarilv wide 

136 I C 868=34 BLR 267 = 1932 Cr C 
240=33 Cr L J 389=18 A I Cr R 4 = 
1 R 1932 Bom 228=A1 R 1932 Bom 181 

-S. 7—Presumption arising under 

S. 7 is rebutted where Hindus are found 

gambling on Satam da^’ 

142 1 C 522 = 1933 Cr C 188=27 SLR 
32=34 Cr L J 356=1 R 1933 Sind 102= 

A I R 1933 Sind 42, 

-S. 12—Abettors ere not guilty 

141 I C 543=34 P L R 173=34 Cr L J 
174 = 19 A I Cr R 33 7=1933 Cr C 772= 
I R 1933 Lah 139=A I R 1933 Lah 513 (1). 
BOMBAY PRIMARY EDUCATION ACT (4 
of 1923) 

— S. 3 - (a5 amended by Act 15 of 
1927)—School Board is corporation and 
can he sued 

141 I C 874 = 34 BLR 1500=1 R 1933 Bom 
168 = 57 Bom 60=A I R 1932 Bom 651. 
BOMBAY PUBLIC CONVEYANCES ACT 
(7 of 1920) 

-S. 23—Victoria Terminus is includ¬ 
ed in Rnmhav city 

141 ! C 790 = 34 BLR 1662 = 1933 Cr C 
180 = 34 Cr L J 225 = 1 R 1933 Bom 151 = 

A I R 1933 Bom 63. 


-S 26—Railway police can set law 

in nioti-m for ofl’e^ under 26 

141 I C 790=34 BLR 1662 = 1933 Cr C 
180 = 34 Cr L J 225 = 1 R 1933 Bom 151 = 

A 1 R 1933 Bom 63. 
BOMBAY RENT (WAR RESTRICTIONS) 
ACT (2 of 1918) 

-S. 8—l^laintitf letting his house on 

rent —Defendant paying premium to 

plaintiff from 1!J23 in addition to rent 

Defendant claming refund of premium, 

payment being illegal —Suit is governed 

bv Limitation Act .Art, 62 

135 I C 801=33 BLR 1563 = 1 R 1932 
Bom 113=A I R 1932 Bom 86. 

-S. S—Meaning of S. 8 explained — 

Premium by tenant to landlord Land¬ 
lord holds it to tenant’s U^e 

135 I C 801=33 BLR 1563 = 1 R 1932 

Bom 113=A I R 1932 Bom 86. 

-S. 12—Applicability—S. 12 has no 

application to premium 

135 I C 801=33 Bom L R 1563 = 1 R 1932 

Bom 113=A 1 R 1932 Bom 86. 


BOMBAY REVENUE JURISDICTION ACT 
(10 of 1876) 

- Ultra vires—Act is not ultra 

vires 

131 I C 664=33 Bom L R 239= 

A I R 1931 Bom 212. 

-^S. 4 W—Decision by Collector on 

question of title based on adverse posses¬ 
sion is ultra vires and S. 4 (a) is no bar 
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BOMBAY REVENUE JURISDICTION ACT 
to civil suit 

145 I C 408=35 BLR 583=6 R B 76= 

A I R 1933 Bom 314. 

--S. 4—Suit not against Government 

and not to avoid any order under Watan 

Act is not harred hy S. 4 
139 I C 210=34 BLR 944=1 R 1932 Bom 

475=A I R 1932 Bom 456. 

-S. 4 (a) —Suit relating to property 

appertaining to office of hereditary officer 
is barred under S. 4(a)—-Whether simple 
declaration of title is claimed is im¬ 
material 

130 I C 400=32 BLR 1370=1 R 1931 Bom 

256=A I R 1931 Bom 47 (1). 

-S. 11 — S. 11 applies to order by city 

■survey rfficev 

136 I C 189=33 BLR 361=1 R 1932 
Bom 173=A I R 1931 Bom 432. 

-S. 11 — Notice ambiguous and mis- 

leading^S. 11 should not he applied 

136 I C 189=33 BLR 361=1 R 1932 
Bom 173=A I R 1931 Bom 432. 

-S. 11—S. 11 must be construed 

fitricbly although not unfairly 

132 1 C 497 = 33 BLR 213=55 Bom 

165 = 1 R 1931 Bom 337 = 

A I R 1931 Bom 238. 

-S. 11—Subject is not bound to 

speculate on vpbat the authority may 

have meant—Order passed invalid—No 

appeal is necessary and suit is not 

barred undt^r S. 11 

i l32 I C 497 = 33 BLR 213 = 1 R 1931 

Bom 337 = 55 Bom 165 = 
A 1 R 1931 Bom 238. 
BOMBAY SALT ACT (2 of 1890) 

-S. 47—S. 117, I P. G., applies to 

abatement of oll'ence under Salt Act by 
public generally or more than ten per- I 
sons 

130 I C 25=33 BLR 56=1931Cr C 188 
=1 R 1931 Bom 233 = 3 2 Cr L J 471 = 
55 Bom 353 = A I R 1931 Bom 140. ^ 
BOMBAY SECURITIES CONTRACT ACT 
(8 of 1925) 

■-S. 6—stock Exchange Rules, R. 17G 

—R. 176 applies to contract between ; 

principal and principal and not between 

principal and broker 

142 I C 394 = 34 BLR 1639 = 1 R 1933 
Bom 235=A I R 1933 Bom 76. 

BOMBAY SPECIAL (EMERGENCY) 

I POWERS ACT (16 of 1932) 

-It is doubtful whether Act applies 

to person residing in foreign territory 

35 B L R 845=1933 Cr C 1173 = 

A 1 R 1933 Bom 409. 

-Ss. 4 and 14 — Valid order under 

4 is necessary for otTence under S. 14 
35 B L R 845 = 1933 Cr C 1173 = 

A I R 1933 Bom 409 

--S. 29 — Proceedings under Act 

High Court has jurisdiction to interfere 


BOMBAY SPECIAL (EMERGENCY) 
POWERS ACT 

notwithstanding S. 29 if considerations 

of justice require it 

35 B L R 845=1933 Cr C 1173 = 

A I R 1933 Bom 409. 
BOMBAY SUMMARY SETTLEMENT ACT 
(2 of 1863) 

-Act deals with payments made by 

subject to Government and has no refer¬ 
ence to payment by Government to sub¬ 
ject—Act does not allow practical re¬ 
sumption under arbitratry conditions 
139 I C 796 = 34 BLR 129 =I R 1932 Bom 

539=A 1 R 1932 Bom 319. 

-Applicability—“ Lands held under 

a treaty ” refer to cases in which proof 
of title is a treaty 

136 I C 161=33 BLR 1418=1 R 1932 Bom 

145=A I R 1932 Bom 15. 

- S. 2 (3) — Government have been 

invested with power under rules to 
discontinue taking service and to fix re¬ 
duction in exemption granted to watan- 
dar 

139 I C 796=34 BLR 129=1 R 1932 Bom 

539 = A I R 1932 Bom 319. 

BOMBAY SURVEY AND SETTLEMENT 
ACT (1 of 1855) 

- S. 38 — Khobi village under attach¬ 
ment, khob having refused to accept 
new lease—Loss of crops through fire 
and Government remitting assessment— 
New lease found illegal — Khot held 
entitled to ‘faida’ even for year when 

assessment waa remit,terl 

135 I C 823 = 33 BLR 1039 = 1 R 1932 
Bom 135 = A I R 1931 Bom 455. 

- -S. 38—Refusal by some khots to 

accept new leise olferod by Government 

—Management given to khots agreeing 

to accept it —New lease found illegal — 

Managing khots and not Governmeub are 

liable for faid-i to khots d is nos'*PS-’ed 

135 I C 823 = 33 BLR 1039 = 1 R 1932 
Bom 135=A I R 1931 Bom 455 

-S. 38 — Interpretation of lease — 

Khot held entitled to damages in kind 
and to convert same at market rate of 
particular ve-irs 

135 I C 823=33 BLR 1039=1 R 1932 
Bom 135=A I R 1931 Bom 455. 

-S. 38—Demand of khot on tenant 

can be fixed only at general survey 

135 I C 823 = 33 BLR 1039 = 1 R 1932 
Bom 135=A I R 1931 Bom 455. 

BOMBAY TODA GIRAS ALLOWANCE 
act (7 of 1887) 

-S. 3—Toda giras haks are nob gov. 

erned by rule of primogeniture —'After 
I original recipient’s death allowance con- 
I tinued to A and B, his sons—After B's 
i death Rs, 500 of that allowance grantol 
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BOMBAY TODA GIRAS ALLOWANCE 
ACT 

to his widow as hei* maintenance—After 
her death /f’s eldest grandson continued 
to her share by order of Conamissioner— 
Second of three of /I’s sous suing as 
widow's heir to recover her whole share 
of allowance hold entitled to only one- 
third of widow’s share, remaining two- 
thirds going to his two brothers’ branches 
—Although he could not succeed in pro¬ 
ving bis right to whole of widow’s share 
as claimed, he could bo given decree for 
ono-third to which he was found entitled 
Hissuit was not barred by Iiimitation 
Act, Art. 14, or Pensions Act, S. h 

133 I C 851 = 33 BLR 783 = 1 R 1931 
Bom 435=A I R 1931 Bom 473. 
BOMBAY WAGERS ACT (3 of 1865) 

S. 1 — Wrestlers agreeing to play 
match on condition that party not ap¬ 
pearing was to forfeit Rs. 500 and that 
winner w^as to receive certain sum from 
gate money—Suit for Rs. 500 held to lie 
■“Contract held to bo not one of wager¬ 
ing 

133 I C 254 = 1 R 1931 Bom 366= 
33 B L R 260 = A I R 1931 Bom 264. 

BOND 

Under no law can money due on 
simple bond, not in litigation, be de¬ 
posited in Court 

129 I C 165 = 1 R 1931 Oudh 85 = 7 OWN 

1055 = 6 Luck 378=A I R 1931 Qudh 9. 

BRITISH COLUMBIA TAXATION ACT 
(1924) 

Ss. 2 and 48 (3) — Money received 
by company under use and occupancy 
policies insuring against loss by bro is 
receipt that arises from business — Such 
receipt is income and must bo brought 
in profit and loss account under S. 48(3) 
136 I C 863 = 63 M L J 348=1 R 1932 P C 

161=36 M L W 087= 
A ! R 1932 PC 121 (P C). 
BRITISH NORTH AMERICA ACT (1867) 

- S. 91 —There is no reason to re¬ 
strict permitted scope of such legisla¬ 
tion by any other consideration than is 
applicable to legislation of fully sove¬ 
reign State 

143 I C 91 = 1933 A L J 284 = 37 M L W 

528=A I R 1933 P C 16 (PC). 

- S. 91 —Vessel containing dutiable 

goods “bovering” within 12 miles of 
coast—Porfeiture of such goods is legiti¬ 
mate 

143 1 C 91=1933 A L J 285 = 37 M L W 

528 = A I R 1933 P C 16 (PC). 

■-Ss. 91 and 92—T wo principles of 

interpretation stated 
132 I C 593=1931 Cr C 512 = 1 R 1931 P C 
177 = 32 Cr LJ 899=A 1 R 1931 P C 94 (PC). 


BRITISH NORTH AMERICA ACT 

S. 91 (27) — S. 498 of Criminal Code 
i and major portion of Combines Investi¬ 
gations Act are intra vires 
132 I C 593 = 1931 Cr C 512=1 R 1931 PC 
177=32 Cr L J 899=A I R 1931 P C 94 (PC). 
BROKER 

Scope—No broker, unless specially 
authorized, is entitled to get commis¬ 
sion from both sides 

AIR 1933 Rang 184. 
BUDDHIST LAW (BURMESE) 

-Adoption—K eittima child is child 

adopted publicly with intention that 
I child shall inherit—Existence of natu¬ 
ral children is no bar 
I 136 I C 393 = 54 C L J 425=61 M L J 898= 

1 R 1932 P C 89=A I R 1931 PC 317 (PC). 

.Adoption—Adopted son can forfeit 
rights by unfilial conduct — Adoption 
cannot be cancelled at will by adoptive 
parents 

I 144 I C 821 = 6 R R 10 = 

A 1 R 1933 Rang 128. 

-Adoption—Person adopted in ano¬ 
ther family loses right of inheritance 
i from natural family 

134 I C 7Si = I R 1932 Rang 319= 

A 1 R 1931 Rang 300. 

-Ecclesiastical Daw—P erson sub- 

: ject to maintenance order cannot with¬ 
out making due provision for such order 

be ordained as monk 

144 I C 187=11 Rang 226=1933 Cr C 
728=34 Cr L J 815 = 1 R 1933 Rang 92= 

A 1 R 1933 Rang 138 (FB). 

-Ecclesiastical law—Refusal to fur¬ 
nish list of peisons residing in kyaung 
to presiding monk is not such miscon¬ 
duct as would render him unfit to re¬ 
main as member of Sangha 

132 I C 715=9 Rang 77 = 1 R 1931 Rang 
203=A ] R 1931 Rang 125 (FB). 

-Ecclesiastical law — Eviction of 

j monk from Sangbika property by pre¬ 
siding monk — Presiding monk must 
prove the opinion of the Sangha as a 
whole that the monk is guilty of such ‘ 
conduct as makes him unfit for remain¬ 
ing a member of the Sangha 

132 I C 715=9 Rang 77=1 R 1931 Rang 
203=A 1 R 1931 Rang 125 (FB). 

-Ecclesiastical law — Sanghika pro¬ 
perty—Presiding pongyi can only be 
ousted by a representative body of 
sanghas 

A I R 1933 Rang 382. 
- Gift —Breach of promise of mar¬ 
riage—Provision for return of double 
value of gifts is obsolete—Even if con¬ 
tracted for, it is penal 

11 Rang 143=A I R 1933 Rang 198 (1>. 
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BUDDHIST LAW—GIFT 

-Gift—Death-bed gift is gift made 

while donor is in fact on his death-bed 
or when his death is imminent^—Mere 
fact that donor has been ill for few 
months and is weak and infirm contem¬ 
plating early death at the time of mak¬ 
ing gifts is insufficient to bring them j 
within purview of death-bed gifts—Such 1 
gifts intended to take effect after donor’s ^ 
death are in substance dispositions of ' 

property by will and as such are invalid 
139 I C 278=10 Rang 224=1 R 1932 Rang ' 

179=A I R 1932 Rang 104. 

- Husband and Wife — Joint pro¬ 
perty During marriage married ler- 
sons hold interest in all property be¬ 
longing to either wife or husband or 
both—Partition takes place either on 
death or divorce—Property is of three ! 
kinds: payin belonging to either before ! 
marriage; lettetpwa to either after mar- 
riage and hnapazon, acquired by spouses 
during the marriage 

137 I C 1 = 10 Rang 261=53 C L J 497 = 
63 M L J 167=59 i A 216=36 M L W 895 = 

I R 1932 P C 171=A I R 1932 P C 152. 

-Husband and wife—Joint property 

—Husband and wife hold property as 
tenants-in-common and either can alie¬ 
nate his or her share: 5 Rang 296=103 j 
C 568=.'l I B 1927 Bang 209 (F B), ; 
Overruled 

137 I C 1 = 10 Rang 261 = 55 C L J 497 = 
63 M L J 167=59 I A 216=36 M LW895 = 

1 R 1932 P C 171=A I R 1932 P C 152 (PC). ^ 

^-Husband and wife —I3uddhist monk 

is amenable to S. 488, Criminal P. C. 

144 I C 187=11 Rang 2 26= 1933 Cr C 728= 

34 Cr L J 815 = 1 R 1933 Rang 92 
A I R 1933 Rang 138 (FB). 

-Husband and wife—Debt of either 

spouse—To charge both for the liability, 
both must be impleaded in thegift—One 

cannot represent the other in the suit 

134 I C 1252=9 Rang 524 = 1 R 1932 
Rang 4=A I R 1931 Rang 262 (SB). 

-Husband and wife — Mortgage — 

Liability of joint property of party— 
Interest in joint property of either the 
husband or wife cannot he attached un¬ 
less he or she is impleaded in the suit 
and was bound bv the decree 

134 I C 1252=9 Rang 524 = 1 R 1932 
Rang 4=A I R 1931 Rang 262 (SB). 

-Husband and wife — Alienation — 

Power of husband to alienate property 
inherited after marriage stated 

134 I C 1252 = 9 Rang 524=1 R 1932 
Rang 4=A I R 1931 Rang 262 (SB). 

-Husband and wife—Mortgage—Pro¬ 
perty obtained by wife during continu- 


BUDDHIST LAW—HUSBAND AND WIFE 

ance of marriage — Husband allowing 
wife to deal with property both for her¬ 
self and for him—Mortgage by wife binds 
whole property and not merely interest 
of wife 

144 I C 262=1 R 1933 Rang 97= 

A 1 R 1933 Rang 102. 

-Husband and wife—Mortgage by 

husband of joint property of himself 
and w'ife Unless wife is joined as party 

in mortgage suit her share is not liable 

143 I C 829 = 11 Rang 112 = 

1 B 1933 Rang 92=A I R 1933 Rang 92, 

-Husband and wife—Mortgage—Pro¬ 
perty belonging to husband and wife 
mortgaged by husband—Wife’s interest 
is bound by mortgage decree provided 
she is made party in mortgage suit 

A I R 1933 Rang 81. 

- Joint Property — Ante-nuptial 

debt of either spouse—Separate property 
and interest of judgment-debtor in joint 
property can be attached in execution 
of decree: 5- Banrj 478= A I B 1927 
Bang 274=104 1 C 616, Overruled 

134 I C 1252 = 1 R 1932 Rang 94 = 9 Rang 
524=A i R 1931 Rang 262 (S B). 

Marriage — Alienation — Credi¬ 
tor’s rights safeguarded—Rule that dur¬ 
ing marriage neither party can alienate 
its shares without the consent, express 
or implied, of the other should not be 
d isturbed 

134 I C 1252 = 9 Rang 524=1 R 1932 Rang 

94=A I R 1931 Rang 262 (S B), 

-Marriage—Desertion involving dis¬ 
solution of marriage consists of one 
spouse leaving the other without con¬ 
tributing for maintenance and living 
away for three years 

AIR 1933 Rang 374, 

Marriage—Elopement without in¬ 
tention to live as man and wife does not 
constitute valid marriage 

133 I C 95=1 R 1931 Rang 239 = 

A I R 1931 Rang 177. 

Marriage Marriage between Bur¬ 
mese Buddhists is created by cohabitation 
coupled with intent to become husband 
and wife 

128 1 C 366 = 8 Rang 425=1 R 1931 Rang 

14=A I R 1931 Rang 29. 

Minor — Guardianship — En'dish 

Common law principles regarding de 
facto guardian should nob be introduced 

AIR 1933 Rang 403, 

Minor Da facto ornatural guardian 
cannot dispose of or encumber property 
of his ward 

AIR 1933 Rang 403^ 
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BUDDHIST LAW—MINOR 
-Minor—De facto guardian is not en¬ 
titled to bind ward’s estate 

11 Rang 193=A 1 R 1933 Rang 83. 

-Minor—Alienation—De facto guar¬ 
dian alienating minor’s property—Alie¬ 
nation is void *—Minor’s suit for poss-s- 
sion is governed not by Art. 44 but by 

Art. 144, Limitation Act 

134 I C 214=1 R 1931 Rang 278 = 

A 1 R 1931 Rang 178. 

-- Partition — Rule of division bet^ 

ween children of earlier marriage in 
ratio of 2 to children of marriage during 
which property is acquired, to 1 to child¬ 
ren of other marriages applies in cases 

where there has been previous partition 

135 IC321=IR1932 Rang 33 = 

A I R 1931 Rang 302. 

-Partition— Daughter of divorced 

wife continuing in filial relation is hair 

135 I C 321 = 1 R 1932 Rang 33 = 

A I R 1931 Rang 302. 

-Partition—Shares of daughter of 

previous divorced wife and adopted 

daughter of wife during whose marriage 

property is acquired considered 

135 I C 321 = 1 R 1932 Rang 33 = 

A I R 1931 Rang 302. 

Partition—Husband with son from 
former marriage and adopted daughter 
—Wife with children from former mar¬ 
riage —Some children horn from new 
marriage —Husband’s former son gets 

one-tenth of property 

133 I C 494 = 1 R 1931 Rang 270 = 

A I R 1931 Rang 192. 

-Partition—Undivided ancestral pro. 

party is not governed by any special 
rule different from general rule of parti¬ 
tion applicable to ordinary “joint pro¬ 
perty”—Fatlier marrying second wife 
during lifetime of his first wife—Child 
by first wife can claim partition on the 
death of his mother, against his father 
in the property inherited by his mother 
from her parents as on the basis of re¬ 
marriage 

129 I C 503=8 Rang 524 = 1 R 1931 Rang 

71=A I R 1931 Rang 32. 

-Succession — Son or daughter 

dying unmarried and issueless—Brothers 
and sisters succeed in preference to par¬ 
ents although deceased was net separat¬ 
ed from parents: 1694 P J 116=8 Tj Ji | 
B 107=30 1 C 594 a?id 7 Hajig 75 = 
AT R 1929 Ra7ig 148 (2)=117 I C 589, i 

132 I C 284 = 9 Rang 217=133 I C 234 = 1 R 
1931 Rang 172=A I R 1931 Rang 113 (F B) 

-Succession — Full-blood excludes 

baU-blood among relations of same 


BUDDHIST LAW—SUCCESSION 
degree 

A I R 1933 Rang 317* 
-Succession—Younger son predeceas¬ 
ing mother— His widow cannot claim 

share out of estate of his parents 

145 I C 833=6 R R 63 = 
A 1 R 1933 Rang 249. 

-Succession—Exclusion from— Rule 

excluding dogchild cannot be extended 

to grandchild 

144 I C 306=11 Rang 158=1 R 1933 Rang 

101=A I R 1933 Rang 50. 

-Succession—Exclusion from—Filial 

misconduct must be strictlv prov^^d 
144 I C 306 = 11 Rang 158=1 R 1933 Rang 

101=A 1 R 1933 RangSO. 

-Succession Exclusion — Unfilial 

: conduct to deprive son of right of in¬ 
heritance need not be prior to remar¬ 
riage of the parent— Strictest proof of 
such conduct is however necessary—Iso¬ 
lated in-tances do not ordinarily justify 
exclusion 

143 I C 536 = 11 Rang 39 = 1 R 1933 Rang 

66=A I R 1933 Rang 16. 

-Succession—Case under S. 18 of 

Booh 10 of Manukye—Younger brother 

and sister are to be preferred to those 

who nrrt older than dpc'as’d 

137 1 C 650 = 10 Rang 162 = 1 R 1932 Rang 

142 =A I R 1932 Rang 187. 

-Succession—One (J dying leaving 

behind two sons and two daughters— (7*s 
wife predeceasing him — Subsequently 
one d<ught 0 r and one son both unmar¬ 
ried dying—Property left by (7 not par¬ 
titioned —Surviving son and daughter 
take equdly irrespective of that one is 

older and other younger than deceased* 
137 IC 650 = 10 Rang 162=1 R 1932 Rang 

142=A1 R 1932 Rang 187, 

-Succession— Mother in posse^jsion 

of property belonging to father Son 

living with mother till his death 

Mother and not childless widow of son 

ie his heir 

137 I C 431 = 10 Rang 124=1 R 1932 Rang 

132=A 1 R 1932 Rang 98. 

-Succession—Out of property inheri¬ 
ted by father during marriage with step¬ 
mother—Step-mother isentitled to half- 
share 

133 I C 481=1 R 1931 Rang 257 = 

A I R 1931 Rang 330. 

-Succe3sion““Sharo of auratha asf j- 

gards vesting is not considered dif¬ 
ferently from other shares 

135 IC 321 = 1 R 1932 Rang 33= 

A I R 1931 Rang 302. 

-Succession — Person having two 

wives simultaneously in separate est¬ 
ablishments—Children of one marriage 
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BUDDHIST LAW-SUCCESSION 

do not have any interest in property of 

other marriage 

131 I C 50=8 Rang 590= 
1 R 1931 Rang 114=A1 R 1931 Rang 67. 

- “Texts — Succession — Dhamma- 

thats are supreme authority 

137IC 1=10 Rang 261=55 C LJ 497 = 
63MLJ 167= 591 A 216=36 M ^ W 895 = 
I R 1932 P C 171=A I R 1932 P C 152, 
-(CHINESE) 

-Straits Settlements—Intestate suc¬ 
cession—Adopted son has no right 

124 1 C 884=59 M LJ 256=1 R 1930 PC 
260=32 MLW507=AIR 1931 P C 65 (PC.) 

-Straits Settlements — Principles of 

English law inflicting no hardship can 
be applied 

124 IC 884=59 MLJ256 I R 1930 PC 260 = 
32 M L W 507=A I R 1931 P C 65 (P C.) 

-Succession—One instance in which 

heirs agreed to be governed by Code in¬ 
stead of Customary law does not consti¬ 
tute custom that (Chinese community is 

governed by Code 

11 Rang 310=A I R 1933 Rang 313. 

-Succession—Migration — Chinaman 

leaving China and settling in Burma is 

governed by Chinese Customary law 

existing at the time of migration 

11 Rang 310=A I R 1933 Rang 313. 

-Succession—Daughters succeed only 

in absence of sons—Widow succeeds only 

in absence of sons and daughters — In 

their presence she has only claim for 

maintenance and provision for funeral 

11 Rang 310=A I R 1933 Rang 313. 

-Chinaman may have only one chief 

wife but several concubines — Such con¬ 
cubines have recognized leaal status 

11 Rang 310=A 1 R 1933 Rang 313, 

-Succession in Burma is governed by 

Chinese Customary law and not by civil 

Code of Republic of China — Latter can 

be referred to only when it assists in 

ascertaining what Customary law is 

11 Rang 3i0=A 1 R 1933 Rang 313. 

-Marriage—No marriage ceremony is 

necessary—Mutual consent is sufficient 
11 Rang 310=A ! R 1933 Rang 313. 

-Succession—Secondary wife is en¬ 
titled to maintenance and provision for 
funeral and daughter by her is entitled 
to maintenance until marriage and for 
provisions for marriage 

11 Rang 310 = A I R 1933 Rang 313. 

-Marriage — No ceremony is neces¬ 
sary for taking secondary wife 

11 Rang 310= A I R 1933 Rang 313. 

BUNDELKHAND ALIENATION OF LAND 
ACT (U. P. 2 of 1903) 

-S. 6 —Object of S. 6 is to minimise 


BUNDELKHAND ALIENATION OF LAND 
ACT 

chances of foreclosure 

139 IC 170=54 All 482=1 R 1932 All 550 — 
1932 A L J S84=A I R 1932 All 614. 

-Ss. 11 and 16—Simple money decree 

against assets of deceased Hindu Decree 
can be executed by granting lease in ac¬ 
cordance with S. 11 in lieu of sale of 


140^I^C*^292=1932 A L J 562=1 R 1932 All 

636=A I R 1932 All 571. 

-Ss. 16 and 9 — Suit for sale of 

mortgaged property terminates either in. 
dismissal, decree or in reference to Col¬ 
lector under S. 9 _ ^ ah 

137 1 C 170=54 All 482=1 R 1932 All 

550 = 1932 AL J 584=AIR 1932 All 614. 

-S. 16 {as amended by Act 7 of 1929) 

—Amendment has no retrospective effect 

137 1 C 170 = 54 All 482= 
I R 1932 All 550 = 
1932 A L J 584=A I R 1932 All 614. 
S. 16— Simple mortgage by agricul¬ 


turist—Remedy by sale in execution is 

bin ed under S. 16 . 

130 1 C 637=1 R 1931 All 301 = 1930 A L J 
1558=53 All 137=A I R 1931 All 739. 
BURMA CIGARETTES DUTY ACT (2 of 
1931) 

S. 3 (3)—Prior to 12bh March 1932 


“Burma" did not include Federated 

Shan States ^ 

145 I C 832=6 RR 61=A 1 R 1933 Rang 28L 
BURMA CO OPERATIVE SOCIETIES ACT 
(6 of 1922) 

-S. 47—S. 3, Lira. Act, does not ap¬ 
ply to claim by a liquidator 

131 I C 55=8 Rang 581=1 R 1931 Rang 

119=A I R 1931 Rang 72. 

-S. 74 (2) (fc) — Liquidator passing 

order under S. 47 Civil Court cannot 

interfere with that order, though illegal, 

as ignoring law of limitation 

131 I C 55=8 Rang 581=1 R 1931 Rang 

119=A lRl93lRang72. 

-Ss. 74 (2) and 49—Person holding 

decree against society in li(iuidation has 
to apply to liquidator under S. 47 and 
not to civil Court 

130 I C 368=8 Rang 585 = 1 R 1931 Rang 

112 = A I R 1931 Rang 65 (2) 

-(6 of 1927) 

-Co-oporativ© arbitrator has no 

power to pass mortgage decree 
^ AIR 1933 Rang 81. 

-Ss. 47 (2), (o) and 49—Application 

for execution of order of liquidator in 
civil Court—Civil Court is bound and 
entitled to see the legality of the order 
—Jurisdiction 

11 Rang 125=A I R 1933 Rang 124. 

-Ss. 47. 49 and 50 (2) (5)—Rules 

framed (1931) under S. 50 (2) , . 
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BURMA CO-OPERATIVE SOCIETIES ACT 
No appeal or revisioo lay from order 
of liquidator under S. 47 before framing 
of K. 23 

134 I C 497=9 Rang 207=1 R 1931 Rang 

289=A I R 1931 Rang 202. 

“ ’Ss. 47 and 49—Suit in High Court 
by member of society for declaration 
that order under S. 47 directing him to 
pay certain sum on time barred pro¬ 
missory note was void—Suit dismissed 
with taxed costs of Rs. 70—Liquidator 
demanding further sum of Ra. 591 stat¬ 
ing them to be actual costs—Applica¬ 
tion by member complaining that in 
same suit demand of payment of further 
sum was ultra vires—Application was ' 
hold to be irregular and could not be 
entertained 

134 I C 497=9 Rang 207=1 R 1931 Rang 

289=A I R 1931 Rang 202. 

' S. 49 —Persons other than members 
or past members are not entitled to 
prosecute claims against Co-operative 
Society 

A I R 1933 Rang 243. 

BURMA COURTS ACT (11 of 1922) 

~ S. 11 —-Trial Court recording whole 
evidence, but deciding case without con¬ 
sidering some evidence as being inad¬ 
missible—Appellate Court holding such | 
evidence admissible and confirming! 
decree on the whole evidence—Second j 
appeal does not lie 

142 I C 829=1 R 1933 Rang 48 = 

A I R 1933 Rang 35. 

S. 11 —All appeals which can be 
brouglit under S. 11, are in addition to 
appeals which will lie under S. lOO, | 
Civil P. C. 

128 I C 834 = 8 Rang 48S = I R 1931 Rang 

50 = A I R 1931 Rang 56. 

-S. 27 —Applications in revision 

from the Courts of the Magistrate.s in 
Rangoon should ordiuarily be filed in 
Court of Sessions Judge of Hanthawaddy 
in view of Notification No. 39 of 2Qd 
Felnuarv 1931 

141 I C 259=34 Cr L J 189=1932 Cr C 
934 -10 Rang 488 = 1 R 1933 Rang 21 = 

A I R 1932 Rang 192 (2). 
BURMA EXCISE ACT (5 of 1917) 

-S 16- l^ossossion of two or more 

oxcigable articles—Raclx article must be 
considered separatel y—When dill’orent 
liquors are sei^'od more than one punish¬ 
ment is undesirable 

140 1 C 302=34 Cr L J 8= 1932 Cr C 8 19 = 
10 Rang 396 = 1 R 1932 Rang 225= 

A I R 1932 Rang 184. 

BURMA FISHERIES ACT (3 of 1905) 

-S. 3 (2)—Tank does not cease to 

be fishery ineioly because it dries up 


BURMA FISHERIES ACT 

during certain period of year 

1933 Cr C 1138=A I R 1933 Rang 311. 

-S. 3 (2)—Collection of water on 

private land is fishery—Owner or occu¬ 
pier can get permission to fish free of 
charge 

1933'Cr C 1138=A I R 1933 Rang 311. 

-S. 21 (t)—Use of yin without per¬ 
mission falls within mischief of S. 21(b) 
1933 Cr C 1138=A I R 1933 Rang 311. 

-S. 21 (5)—By mere leasing tank for 

fishing, lessor does not become abettor 
in absence of proof of instigation, con- 
: spiraev or aid 

1933 Cr C 1138=A I R 1933 Rang 311. 

BURMA LAND AND REVENUE ACT (2 of 
1876) 

-—Ss. 56, 18, 8 and 6—Suits against 

Government on title based on grants 
issued under rules framed tinder S. 18— 

' S. 56 does not bar jurisdiction of civil 
’Court — {Per Otter and JJ.) English 
^ law of accretion would apply as rule of 
' justice, equity and good conscience to 
j Burma provided it is not excluded by 
I natural features or by nature of tenancy 

{Brown, J., dissenting) 

137 I C 402=10 Rang 1 = 1 R 1932 Rang 

106=A I R 1932 Rang 27. 

BURMA LAWS ACT (13 of 1898) 

-S. 13 (1) (a)—Buddhist law~Mean- 

ing of—Will of Chinese Buddhist is 

subject to Chinese Customary law 

137 I C 211 = 10 Rang 97=1 R 1932 Rang 

97=A I R 1932 Rang 59. 

BURMA MOTOR VEHICLES (Rules) 

-R. 60. A—Fine and suspension un¬ 
der Motor Vehicles Act—Order of sus¬ 
pension is part of sentence and in ab¬ 
sence of appeal from such conviction no 

revision can be entertained 

1933 Cr C 1146=A ! R 1933 Rang 329. 

BURMA MUNICIPAL ACT (3 of 1898) 

-S. 8, Rr. 2G, 27 and 53—No objec¬ 
tion brought under R. 27—Inquiry 
under R. 53 cannot he proceeded with 
— nigh Court can issue mandamus in 

t suitable cases forbearing such inquiry 

135 I C 859 = 1 R 1932 Rang 75 = 

A I R 1931 Rang 326. 

-S. 8—Rules under—R. 53—“irre¬ 
gularity in election proceedings”—Elec¬ 
tion of disqualified candidate is not 
covered 

135 I C 859=1 R 1932 Rang 75= 

A I R 1931 Rang 326. 

-S. 114 (l) {as amended by Act 1 

of 1931) — Market not in e.vistence at 
^ time of Act. 3 of 1898 — Establishing 
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BURMA MUNICIPAL ACT 

new market is not prohibited 
141 I C 81 = 10 Rang 505=1932 Cr C 942 = 
34 Cr L J 158=19 A I Cr R 221=1 R 1933 

Rang 16=A I R 1933 Rang 1 (F B). 

- Ss. 148 and 142, (as amended by 

Act 1 of 1931) — Breatih of bye-law 
passed under S. 142 (c) is not punish¬ 
able under S. 148 

144 I C 159=1933 Cr C 486=11 Rang 182 = 
34 Cr L J 700=1 R 1933 Rang 84= 

A 1 R 1933 Rang 68. 

BURMA PREVENTION OF CRIME (YOUNG 
OFFENDERS) ACT (1930) 

-S. 2 (d )—Local Government has no 

authority to recognize as junior school 

any place which is not training school 
1933 Cr C 1019=A I R 1933 Rang 275. 

- Ss. 16 (d) and 20 (3)—Act recog- ! 

nizes custody order committing offender j 
*to individual and not to home or insti- i 
tution and such individual must execute j 
bond 

1933 Cr C 1019=A I R 1933 Rang 275. i 

- S. 20 (3)—S. 20 (3) magistrate can . 

pass order either sending offender to 'i 
junior school or make custody order for 
detaining offender for period upto age 
•of 16 

1933 Cr C 1019=A I R 1933 Rang 275. 

BURMA RURAL SELF-GOVERNMENT 
ACT (4 of 1921) 

-S. 56 — President of Corporation 

having authority ordering work to be 
•done — Corporation receiving benefit of 
work done—Plaintiff is entitled to com¬ 
pensation for work done in absence of 
■written contract 

140 I C 737 = 10 Rang 522=1 R 1933 Rang 

5=A I R 1933 Rang 176. 

- S. 79 — Rr. 34 and 36 — Petition 

questioning validity of election — Only 
District Judge or Assistant Judge whom 
he appoints is entitled to try — Order of 
Assistant Judge—No appeal lies to Dis¬ 
trict Judge but only revision to High 
•Court 

144 I C 849 = 11 Rang 337 = 6 R R 14 = 

A I R 1933 Rang 185 (F B). 

--S. 79 —Rules under, R. 39—District 


Judge passing orders as to validity of 
election is subordinate to High Court 
Order though final, revision lies if order 
is without jurisdiction 

140 I C 782=10 Rang 517= I R 1933 Rang 

1 = A I R 1933 Rang 2 (S B). 

BURMA VILLAGE ACT (6 of 1907) 

—— S. 28 — Magistrate receiving com¬ 
plaint requiring sanction of Deputy Com¬ 
missioner—He should reject complaint 
and inform complainant to obtain 


BURMA VILLAGE ACT 

sanction 

132 1 C 556=32 Cr L J 938=8 Rang 654 = 
1931 Cr C 375 = 1 R 1931 Rang 188= 

A I R 1931 Rang 87. 

- S. 28—Deputy Commissiooershould 

not limit his sanction to particular of¬ 
fence 

132 I C 556=32 Cr L J 938=8 Rang 654 = 
1931 Cr C 375=1 R 1931 Rang 188= 

A I R 1931 Rang 87. 
CALCUTTA HIGH COURT RULES (AP¬ 
PELLATE SIDE) 

-Ch. 2, R. (l) and Sch. Cl. (3)—Value 

of original suit must not be above 
Rs. 1000 

129 I,C 880=34 C W N 876=1 R 1931 Cal 

320=A I R 1931 Cal 92 (1). 

- Ch. 4, R. 1 (5) and Gh. 12, R. 3— 

Verification or solemn affirmation whe¬ 
ther it takes form of affidavit or not must 

bear court-fee of Rs. 2 

135 I C 798=1 R 1932 Cal 158=58 Cal 

1389=A I R 1932 Cal 160. 
CALCUTTA INSOLVENCY RULES 

I- Ch. IS-A — Security bond under— 

1 Surety guaranteeing payment by defen- 
1 dant ueder decree that might bo passed 
' — Bond does not become inoperative 
' merely because suit is dismissed for de- 

' fault and then restored 

139 I C 815=59 Cal 1450 = 1 R 1932 Ca! 
i 656=36 C W N 749=A I R 1932 Cal 858. 

- Ch 13 -A — Security bond under— 

Bond guaranteeing payment by defen¬ 
dant of amount that might be decreed— 
Decree passed on admission by defendant 
of part of claim and plaintiff' accepting 
same—Execution postponed till plaintiff 
proves his majority—Plaintiff applying 
that bond executed in favour of Regis¬ 
trar should bo assigned to him—In ab¬ 
sence of fraud decree could be executed 
against surety to extent of his bond— 
Fact that execution was postponed would 
make no difference — I’laintilY was en¬ 
titled to include costs awarded on ap¬ 
plication for assignment of bond and 
claim on bond in one tabular form in 

same execution proceedings 

139 1 C 815=-59 Cal 1450 — 1 R 1932 Cal 
656 = 36 C W N 749 -A I R 1932 Cal 858. 

-Rr. 28. 137 and 13B-A — Order of 


discharge after insolvent’s consent to 
judgment being entered against him— 
Order of discharge not drawn ui>—In¬ 
solvent cannot bo deemed as undischarg¬ 
ed and Official Assignee cannot be given 

leave to execute judgment 
140 I C 812 = 59 Cal 775 = 1 R 1933 Cal 52 = 
36 C W N 532=A 1 R 1932 Cal 762. 

-Rr. 28 and 137 — Registrar has to 

complete order made on application of 
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discharge 

140 I C '812=59 Cal 775=1 R 1933 Cal 52= 
36 C W N 532=A I R 1932 Ca! 762. 

-R. 138-A—Applicability — K. 138-A 

applies only where Court makes order 
that the order need not be completed or 
where insolvent has not given bis con¬ 
sent to iadsmont being entered 
140 I C 812 = 59 Cal 775=1 R 1933 Cal 52 = 
36 C W N 532=A I R 1932 Cal 762. 
ORIGINAL SIDE 

■-Ch. 10, K. 36—Though R. 36 does 

not apply when requisition is properly 

made, it does apply when re(iuisition is 

made improperly 

60 Cal 847=A I R 1933 Cal 727 (2). 

-Ch. 10, R. 36—Rule is intended for 

cases which are not and were not on 
prospective list and hence are liable to be 
treated in default for want of prosecu¬ 
tion 

133 I C 209=58 Cal736 = I R 1931 Cal 657 = 

A I R 1931 Cal 671. 

-Ch. 10, R, 36—Party can take out I 

summons I 

133 I C 209=58 Ca! 736 = 1 R 1931 Cal , 

657=A I R 1931 Cal 671. ! 


- Ch. 13-A —Security bond under— j 

Surety guaranteeing payment by defen- | 
dant under dscreo that might be passed 
—Surety is not discharged though decree 
provides for payment by instalments — 
(Obiter) 

139 I C 815 = 59 Col 1450 = 1 R 1932 Cal 
656 = 36 C W N 749 = A I R 1932 Cal 858. 

-Ch. 16, R 26—Suit withdrawn for 

want of jurisdiction—Fresh suit—Costs 
should not be made condition precedent 
to filing it 

135 I C 278=35 C W N 434=1 R 1932 
Cal 86 = A 1 R 1931 Cal 791 (2). 

- Ch. 27— Immovable property of 

judgmerjt-del)tor in custody of receiver 

appointed in another suit Decree- 

holder can attach property in his hands 

with leave of Court under O. 21, R. 54 
144 1 C 142 = 60 Cal 345=1 R 1933 Cal 

507 = A 1 R 1933 Cal 417. 

- Ch, 27, K. 21—Reserved price cau 


be disi)onspd with 

145 I C 318 = 6 R C 95=60 Cal 506= 

A I R 1933 Cal 504. 

-Ch. 27, R. 37—Rule has no re¬ 
ference to case of mortgagor setting 
aside sale under Civil P. C. (1908), O, 21, ' 

n. 89 I 

133 1 C 587 = 58 Cal 5l0 = l R 1931 Cal ; 


V15=A I R 1931 Cal 688. 

-Ch. 36, R. 20 — Cost on inter¬ 
locutory applications should be taxed 


CALCUTTA INSOLVENCY RULES 

after final disposal of suit 

142 1 C 76=59 Cal 1358=1 R 1933 Cai 

222=A 1 R 1933 Cal 19.. 

-Ch. 36, R. 32 —R. 32 does not bar 

Court for allowing fees in excess of 
maximum—Revision of taxation—Cor¬ 
rect procedure stated 

136 1 C 539=35 C W N 993=1 R 1932 Cal 
219=58 Cal 1439=A I R 1932 Cal 233. 

-Ch. 37, R 2 — .Application under 

Ch. 37, R 2, Crown Side Rules, for ex¬ 
ercise of High Court's jurisdiction under 
Cls. 24 and 29, Letters Patent, should be 

heard and disposed of on appellate side 

137 I C 674 = 1 R 1932 Cal 362=35 C W N. 
1086=1932 Cr C 341=A I R 1932 Cal394. 

CALCUTTA IMPROVEMENT ACT(5 of 
1911 ) 

-^Acquisition not justified by Act — 

Trustees cannot enter into any transac¬ 
tion under the Act 

137 I C 628=35 C W N 889=1 R 1932 Cal 
357 = 59 Cal 240=A I R 1932 Cal 178,. 

- S, 42 (a )—Portion of entire plot ac¬ 
quired for street—Remainder of plot is. 
'‘affected" 

137 I C 628=35 C W N 889=1 R 1932 Cat 
357=59 Cal 240=A I R 1932 Cal 178. 

- S. 71 —Provision for finality ex¬ 
cludes any further appeal from High 
Court 

132 I C 748=1931 A L J 475=35 C W N 
794 = 33 BLR 1006=1 R 1931 P C 236= 
1931 M W N 695 = 58 I A 259 = 54 C L J 
14 = 61 M L J 864 = 59 Cal 55= 
A I R 1931 P C 149 (P C). 

- S. 71 (d )—There should be no ap¬ 
peal beyond High Court from award of 
Tribunal 

132 I C 748=1931 A L J 475=35 C W N* 
794 = 33 BLR 1006 = 1 R 1931 P C 236= 
1931 M W N 695 = 58 I A 259=54 C L J 
14 = 61 M L J 864=59 Cal 55= 
A I R 1931 P C 149 (P C). 

- Ss. 78 and 79—Notification for ac¬ 
quisition—Defendant applying for ex¬ 
emption — Application refused — But 
trustee entering into agreement that de¬ 
fendant to execute a vent charge payable 
on plot of land and that trustees to re¬ 
cover it on default by getting into pos¬ 
session and selling plot—Such agreement- 

is not covered by S. 78 
137 I C 628 = 35 C W N 889=1 R 1932 Cal 
357 = 59 Cal 240=A I R 1932 Cal 178. 
CALCUTTA MUNICIPAL ACT (3 of 1899) 

-Ss. 228 and 641—Notification issued 

under repealed enactment is deemed to 
have been issued under corresponding 
re.enacted provisions—Notification mak¬ 
ing certain section of old Act applicable 
to certain place—Old Act repealed — 
Notification does not make corresponding. 
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CALCUTTA MUNICIPAL ACT 
66ctioa of new Act applicable to that 

place _ , 

138 I C 28=36 C W N 11=1 R 1932 Cal 

409=59 Cal 1007=A 1 R 1932 Cal 315. 

-S. 342—S. 202 Bengal Municipal 

Act was not repealed in 1904—S. 202 

does not correspond with S. 342 
136 I C 903=1932 Cr C 71 = 1 R 1932 Cal 
255=36 C W N 51=33 Cr L J 371 = 
59 Cal 811=A I R 1932 Cal 65. 

—(3 of 1923) 

-S. 3 (5)—Meaning of bazar in Act is 

same as oi'dinary meaning—Hat though 
held on particular days with no right to 
sellers to occupy particular place can be 

Id Az ST* 

143 I C 304=36 C W N 1085 = 60 Ca! 296 = 

A I R 1933 Cal 322. 

•- S. 127 (6) — ^'Depreciation" con¬ 

templated is one due to age and con¬ 
sequent wear and tear 

133 I C 332=54 C L J 475=58 Cal 793 = 
35 C W N 283 = 1 R 1931 Cal 684 = 

A 1 R 1931 Cal 506. 

- S. 127(6)—Valuation of building 

on footing of its being “building not 
erected for letting purposes and not 
ordinarily let"—Area not fully developed 
is no consideration 

133 I C332=35 C WN 283=54 CL J 475= 

58 Cal 793=1 R 1931 Cal 684= 

A I R 1931 Cal 506. 

- Ss. 131, 134 and 127—Premises 

vacant and withstructureson,amalgama¬ 
ted during currency of assessment — 
S. 127 does not control Ss. 131 and 134 
—Total area cannot be revalued on resi¬ 
dential basis 

141 I C 32=36 C W N 1032=1 R 1933 Cal 

73=A I R 1933 Cal 128. 

-Ss. 141 and 140 — Assessment of 

premises increased—Notice by registered 
post returned as delivery not taken— 
Yellow notice posted under S. 604—Ap¬ 
peal to Small Cause Court—Judge treat¬ 
ing appeal as one under S 141 and deci¬ 
ding case on merits—As there was no 
determination of objection under S. 140, 
no appeal lay under S. 141—Order of 
Small Cause Court being without juris¬ 
diction. could be interfered with by High 
Court — Aggrieved rate payer’s proper 
remedy was to apply to High Court for 
order of mandamus 

135 I C 302 = 35 C W N 683 = 1 R 1932 Cal 

110 = 53C L J 581=58 Cal 1267 = 

A I R 1932 Cal 218. 

- S. 141 (2)—Appeal after period of 


CALCUTTA MUNICIPAL ACT 
extended 

133 I C 332=35 C W N 283=58 Cal 79? 
=I R 1931 Cal 684 = 54 C L J 475= 

A I R 1931 Cal 506 

-S. 149—Rates are not to be deduc- 

ted—Tax under S. 149 is not tenant’s- 

tax but liability of owner 

140 I C 1 = 60 Cal 357=1 R 1932 Cal 679= 

36 C W N 1144=A I R 1932 Cal 886 (S B)- 

-S. 159 (2)—Consolidated rate to be 

paid by owner of bustee land held justi¬ 
fied 

144 I C 929=6 R C 67=A I R 1933 Cal 183. 

-Ss. 175 and 391—Sections are quite 

# 

difi'erent and one has nothing to do 
with the other 

144 I C 198=37 C W N 344=1933 Cr C 
322=60 Cal 689=34 Cr L J 693 = 1 R 1933 

Cal 525=A 1 R 1933 Cal 243. 

- Ss. 205 and 541—Notification is¬ 
sued under repealed enactment is deem¬ 
ed to have been issued under corres¬ 
ponding re-enacted provisions—Notifica¬ 
tion making certain section of old Act- 
applicable to certain place—Old Act 
repealed — Notihcation does not make 
corresponding section of new Act appli¬ 
cable to that place 

138 I C 28=1 R 1932 Cal 409 = 36 C W N 
11 = 59 Cal 1007=A 1 R 1932 Cal 315. 

- S. 205— Rates and taxes becom¬ 
ing due in Hindu widow’s lifetime form, 
first charge and are enforceable against 
properties though in possession of 

daughter as her father's heiress 

133 1C 699=35 C W N 341 = 1 R 1931 Cal 

747 = A I R 1931 Cal 557. 

- S. 205 —Applicability—S. 205 does 

not apply to Howrah 

131 I C 861 = 1 R 1931 Cal 509 = 

A 1 R 1931 Cal 481. 

--Ss. 363 and 364 — S. 3C3 applies in 

case of work unlawful from beginning— 
Under S. 364 illegality begins only on 
expiry of notice 

130 I C 870 = 32 Cr L J 590 = 1931 Cr C 
585 = 58 Cal 1124 = 1 R 1931 Cal 390 = 
35 C W N 397 = A I R 1931 Cal 433, 

-Ss. 363 and i;64 — Troceedings be¬ 
fore Magistrate and not before Com¬ 
mittee of Corporation are contemplated 
130 I C 870 = 32 Cr L J 590=1931 Cr C 
585 = 1 R 1931 Cal 390 = 58 Cal 1124 = 35 
C W N 397=A 1 R 1931 Cal 433. 

-S. 363 (2) — Applicability—Pro¬ 
visions of S. 363 (2) do not apply to 
cases falling under S. 364 (l) and sub- 

Sa. (3), (5) and other sub-sections 

130 I C 870 = 35 C W N 397 = 32 Cr L J 590 

= I R 1931 Cal 390=1931 Cr C 585=58 Cal 

1124=A I K 1931 Cal 433. 

-S. 364—Danger to public not necss- 


limitation—Date of order not known and 
could not be known—No want of bona 

fides on part of appellant — Time wag ; sary for use of S. 364—Magistrate has 
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CALCUTTA MUNICIPAL ACT 
discretion 

143 I C 122 = 56 C L J 578=1933 Cr C 414 
34 Cr L J 521=A I R 1933 Cal 341. 

-Ss. 386 and 387- -power is given to I 

corporation lo prohibit business which 
is dangerous to health cr likely to create 
nuisance, even though such business 
has been established before order de¬ 
claring such business as offensive trade 
146 I C 177 = 37 C W N 7 37=1933 Cr C 
1300 = 60 Cal 892 = 6 R C 188= I 

A I R 1933 Cal 732. , 

--S. 386 (l) (a) and Sch. 19 (7)—j 

Grain” does not include dal— iObiicr) i 
146 I C 177=37 C W N 737=1933 Cr C I 
1300 = 60 Cal 892 = 6 R C 188= i 

A I R 1933 Cal 732. ' 

-S. 386 (l) (a)—Iverson convicted on | 

charge uuder S. 38(3 (l) (a) on plea of 

guilty—No evidence taken nor plea re¬ 
corded in accordance with provisions of 
S. 243, Criminal P. C.—Plea denied— 

Convi(5bion held not sustainable 

141 I C 864 = 36 C W N 13 2 = 1 R 1933 Cal 

207 = A I R 1933 Cal 117. 

-S. 386 (l) (a)—Place of occurrence 

not mentioned in summons—Omission 

is material irregularity 

111 I C 864 = 36 C W N 13 2 = 1 R 1933 Cal 

207=A I R 1933 Cal 117. 

-S. 386—Granting of license under 

S. l7o or S. 179 does not preclude Cor¬ 
poration from refusing further license 

under S. 38(3 1 

136 I C 638 = 1 R 1932 Cal 395=35 C W N 

831=A 1 R 1932 Cal 269. 

-Ss. 386 and 387.—Co rporation can ] 

refuse license under S. 386 even where j 
area is not generally excluded under ' 
S 387 ^ 

136 1 C 638=1 R 1932 Cal 395 = 35 C W N 

831=A I R 1932 Cal 269. 

;;-S. 386 (1) (a) and Sch. 19, Cl. 8—j 

^‘Grain”—Dal is nob grain 
134 I C 914=32 Cr L J 1235 = 1 R 1931 Cal 
914=1931 Cr C 985 = 58 Cal 955= 

A 1 R 1931 Cal 705. 

-S. 386 (l)—-rjaiidloi'd letting out 1 

l>reiiiises as vacant site on monthly rent 

—Use of s.imo by subtenant without , 

l^eimiosion of landlord for purpo?» 0 s re- 

quiring license — landlord is not liable 
129 I C 320 -1931 Cr C 27 = 34 C W N 930 
= 1 R 1931 Cal 160 = 53 C L J 65 = 32 Cr L J 
326^ 58 Cal 204 = A I R 1931 Cal 5. 

I 

-S. 391 —Corporation lias discretion 

to refuse 1 icense 

144 I C 198 = 37 C W N 344 = 1933 Cr C 
322r-60 Cal 689 = 34 Cr L J 693=1 R 
1933 Cal 525=A I R 1933 Cal 243. 

-Ss. 391 and 175—Sections are quite 

different and one has noticing to do with 1 


CALCUTTA MUNICIPAL ACT • 

the other 

144 IC 198=37 C W N 344=1933 CrC322 
= 60 Cal 689 = 34 Cr L J 693=1 R 1933 

Cal 525=A I R 1933 Cal 243. 

- S. 391—Authority of Corporation 

to refuse licence can be questioned by 

way of defence in criminal Court 

144 I C 198=37 C W N 344=1933 Cr C 
322=60 Cal 689 = 34 Cr L J 693=1 R 
1933 Cal 525=A I R 1933 Cal 243, 

- S. 391 and 498 (2)—License fee— 

Although no fee can be charged for tak¬ 
ing out license under S. 391 Corpora¬ 
tion may charge foe under S. 498 (2) 

136 I C 465=35 C W N 865=1 R 1932 Cal 
193=58 Cal 1293=1932 Cr C 11=33 
Cr L J 303 = 18 A I Cr R 51 = 

A I R 1932 Cal 63. 

-S. 391—Sentence of imprisonment 

in default of payment of fine is legal 
136 I C 465=35 C W N 865=1 R 1932 Cal 
193=58 Cal 1293 = 1932 Cr C 11=33 
Cr L J 303=18 A I Cr R 51 = 

A I R 1932 Cal 63, 

- S. 391—Lessee and nob owner has 

bo take out license 

136 I C 465=35 C W N 865=1 R 1932 Cal 
193 = 58 Cal 1293=1932 Cr C 11=33 
Cr L J 303=18 A I Cr R 51 = 

A I R 1932 Cal 63. 

- S. 391—Conviction under S. 391 

without proper service of summons on 
accused is ilDgal 

136 IC 135=35 C W N 868=1 R 1932 Cal 
183=1932 Cr C 10=33 Cr L J 264 = 17 
A 1 Cr R 399=A I R 1932 Cal 62. 

--Ss. 399 and 400—Power to define 

limits includes power to extend—Defin¬ 
ing and extending can he done together 

143 I C 304 = 36 C W N 1085=60 Cal 296= 

A I R 1933 Cal 322. 

-Ss. 406, 407 and 488 — Potassium 

nitrate supplied hy accused firm for so¬ 
dium citrate—Accused held guilty under 

S. 400 read with S. 488 

144 I C 877=1933 Cr C 962=34 Cr L J 836 

= 6 R C 51 = A I R 1933 Cal 598. 

-S. 478 (29-5)—Tenant allowing of¬ 
fensive matter to accumulate on lind— 
Landlord cannot be held liable under 
47S (20 5) 

131 I C 2^7 2=34 C W N 931 = 1931 Cr C401 
= 32 Cr L J 680=! R 1931 Cal 448= 

A I R 1931 Cal 337 (I). 

-Ss. 488, 40() and 407 — Potassium 

nitrate supplied by accuse ! firm for so¬ 
dium citrate—.\ccusod held guilty under 
S. 40(> read with 8. 4S8 

144 IC877 = 1933 CrC 96 2=34 Cr L J 
836 = 6 R C 51=A I R 1933 Cal 598. 

-Ss. 493 (2) and 3D1—^rjicensa fee— 

Cau the Corporation levy license fee 
annually cr is it entitled only to single 
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fee once for all (Quaere) | 

136 1 C 465=35 C W N 865=1 R 1932 Cal i 
193=58 Cal 1293=1932 Cr C 11=33 
Cr L J 303 = 18 A I Cr R 51= | 

A I R 1932 Cal 63. 

-Sch. 16, R. 2 (6)—Road not vested ; 

in Corporation — Encroachment fees I 

•oannob be demanded i 

143 I C 122=56 C L J 578=1933 Cr C 414 I 
=34 Cr L J 521=A I R 1933 Cal 341. i 

- Sch. 19. Cl. 8 and S. 386 (l) (a)—i 

** Grain ”—Dal is not grain 1 

134 I C 914=1 R 1931 Cal 914 =32 | 
Cr L J 1235=1931 Cr C 985 =58 Cal 955 

=A I R 1931 Cal 705. 
CALCUTTA POLICE ACT (4 of 1866) 

-rS. 50-A—“ Mere ” does not mean 

pure—Sufficiently expert person having 
complete control over result—No exter¬ 
nal circumstances intervening—Game is 
of mere skill—Whether skill or chance 

predominates is not material 
.141 1 C:593=37 C W N 24 = 1933 Cr C 28= 

34 Cr L J 168=19 A 1 Cr R 352 = 

A I R 1933 Cal 8. 

-S. 50-A—Whether game is of more 

«kill is question of fact 

141 1 C 593=37 C W N 24=1933 Cr C 28= 

34 Cr L J 168=19 A I Cr R 352 = 

A I R 1933 Cal 8. 

-S. 54-A—There must be reasonable j 

belief and not reasonable suspicion be- | 

fore accused may be called upon to 

‘account for his possession i 

138 I C 636=55 C L J 96 = 1 R 1932 Cal 
476=36 C W N 512=1932 Cr C 481 = 
33 Cr L J 643=A I R 1932 Cal 489 

-S. 62-A '(l)—Police Officer issuing 

order under S. 62-A (l) need not be 

armed with previous sanction of Com- ' 

missioner of Police 

140 I C 550 = 36 CWN722 = 56 CLJ 231 
= 1933 Cr C 71=34 CrLJ36=19AICrR 
113=1 R 1933 Cal 8=A I R 1933 Cal 36. 

-S. 62-A (4)—Commissioner is Judge 

of necessity of order prohibiting proces- 

•sion or assenoblv on particular d^vy 

132 I C 174 = 35 C W N 716=1931 Cr C 
506=32 Cr L J 844=1 R 1931 Cal 558 = 
58 Cal 1303=A I R 1931 Cal 410. 

■-S. 62-A (4)—Granting of sanction 

*by Governor in Council contempora¬ 
neously with making of order is not had 
130 I C 241=35 C W N 257 = 1 R 1931 Cal 
369=1931 Cr C 154=32 Cr L J 511=53 
'C LJ 461 = 58 Cal 971=A 1 R 1931 Cal 122. 

-S. 62-A (4)—Police Cormni^sioner 

has no power to license processions or 

public assemblies 

130 1 C 241 = 35 C W N 257 = 1 R 1931 Cal 
369=1931 Cr C 154 = 32 Cr L J 511=53 
C L J 461 = 58 Cal 971 = A I R 1931 Cal 12 2. 


CALCUTTA PORT ACT 

Police cannot issue an order holding 
good for seven days prohibiting all pub¬ 
lic processions 

130 I C 241 = 35 C W N 257 = 1 R 1931 Cal 
369 = 1931 CrlC 154=32 Cr L J 511 = 53 
C L J 461=58 Cal 971=A I R 1931 Cal 122. 

-S. 142 — Corporation of Calcutta 

suing Commissioners for Port of Cal¬ 
cutta in July 1928 for damages caused 
by flooding its engine-room in July 19*26 
—Bar of S. 142 pleaded in defence—Ap¬ 
plication made by Commissioners and 
order obtained that suit be set down for 
' trial of issue as to whether cause of 
action was barred—Both application and 
i order obtained, contemplating that ap¬ 
plicability of S. 14*2 should be decided 
I on the facts disclosed by plaint with- 
I out considering other evidence — Pacts 
, disclosed by plaint being by themselves 
insufficient to decide the issue defen¬ 
dants had to tender other evidence to 

' show that suit was barred bv S. 142 
132 I C 91=58 Cal 264 = 1 R 1931 Cal 523 = 

A 1 R 1931 Cal 419. 

CALCUTTA SUBURBAN POLICE ACT 

’ (2 of 1866) 

-- S. 93-A — Commissioner is Judge 

of necessity of order prohibiting proces¬ 
sion or assembly on particular day 
132 I C 17 4=35 C W N 716=1931 Cr C 506 
= 32 Cr L J 844 = 1 R 1931 Cal 558=58 Cal 

1303=A I R 1931 Cal 410. 

CALCUTTA SUPPRESSION OF IMMORAL 
TRAFFIC ACT (13 of 1923) 

-S. 6 (l)—Though female cannot be 

guilty of committing substantive of'rence 

under S. 6 (l) yet she can be guilty of 

abetting such offence 
138 I C 661 = 36 C V/ N 650 = 1 R 1932 Cal 
490 = 55 C L J 4 35=1932 Cr C 438=59 Cal 
1260 = 33 Cr L J 681 = 19 A I Cr R 32 = 

A I R 1932 Cal 457. 

CANADA AERONAUTICS ACT (1927) 

-Ch. 3, S 4— S. 4 is intra vires—• 

Parliament and Government of Canada 
have exclusive legislative ond executive 
authority for fullilling Canada’s obliga¬ 
tions under convention relating to 

aerial navigation 

135 1 C 754 = 1 R 1932 P C 34 = 
A I R 1932 P C 36 (P C). 

CANNING COLLEGE AND BRITISH IN¬ 
DIAN ASSOCIATION CONTRIBUTION 
act (4 of 1920) 

-S. 2 (o) — “Transferee" — Dispute 

between legatee under invalid will and 
heir of testator referred — Arbitrators 
without following will in its entirety 


•CALCUTTA PORT ACT (3 of 1890) , making award—Property given to per- 

-S. ■.62-A (4) —■ Commissioner of ' son under will in pursuance of such 
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CARNNING COLLEGE & BRITISH INDIAN 
ASSOCIATION CONTRIBUTION ACT 

award is transferee within S. 2 

144 I C 546=10 OWN 708= 
I R 1933 Oudh 258 = A I R 1933 Oudh 156. 

-S. 3 — Purchaser from the transferee 

is liable to make contribution 

144 I C 546=10 OWN 708= 
I R 1933 Oudh 258=A I R 1933 Oudh 156. 

S. 3, Prov. 1—Scope — Proviso re- 

lates only to relations between the 

College and Association inter ?e 

144 I C 546=10 OWN 708= 
I R 1933 Oudh 258=A 1 R 1933 Oudh 156, 

S. 3, Prov. 2—Applicability—Traos- 
feree hold liable only to contribute 
under proviso 2 

144 I C 546=10 OWN 708= 
I R 1933 Oudh 258=A I R 1933 Oudh 156. 

CANTONMENT 

-Peshawar—Occupant of site in Can¬ 
tonment is merely licensee from Govern¬ 
ment 


CANTONMENTS ACT t 

demolish “unauthorized construction”— 
A not complying with notice —A prose¬ 
cuted under S. 187 read with S. 268— 
Held that there was no unauthorized 

construction . 

146 1 C 2=6 R A 261=A 1 R 1933 All 486^ 

-Ss 187 and 268- Conviction of per¬ 
sons for disobeying notice issued by exe¬ 
cutive cfiicer is illegal 

1933 Cr C 816=A I R 1933 Lah 545 (1). 

-Ss 200 and 210—Relationship bet¬ 
ween parties held to he that of landlord 
and tenant—S. 200 held applicable and 
not S. 210 

A 1 R 1933 Lah 517. 

-S. 236—In order to get convictioa 

prosecution should be started in accoid- 
ance with S. 236 (2) 

1933 Cr C 845=A 1 R 1933 Lah 590. 

-S. 249—Kelusal to pay rent is not 

obstruction 


142 I C 657 = 1 R 1933 Pesh 13= ' 

A I R 1933 Pesh 56. I 
CANTONMENTS ACT (15 of 1910) 

-S. 287—Mortgage by deposit of title 

deeds within limits of Cantonment to 
which S. 59, T. P, Act, is extended is 
not valid 

A I R 1933 Lah 1001. ■ 


138 I C 282=1 R 1932 All 385= 

A I R 1932 AH 386, 

-S. 259—Cantonment authority re¬ 
covering arrears of rent from tenant by 
distress and sale of movable property 
Its action is illegal and it is liable ta 
pay damages 

° AiDio.3Qi..Uc:iV 


-(2 of 1924) 

-Ss. 84 and 83—Matters relating to 

valuation, assessment, etc., by Canton¬ 
ment Board are excluded from civil 
Court’s jurisdiction 

144 I C 1016=1933 A L J 162 = 
6 R A 31=A I R 1933 All 163. 

-S. 118 — Verandah of private house 

accessible to street is not public place 
136 I C 720=1931 Cr C 864 = 33 Cr L J 

.345=1 R 1932 Lah 256 = 
A 1 R 1931 Lah 576. 

-S. 185—Under Act of 1921 notice 

need not be given within reasonable time 
136IC713 = 33 PLR 380 = 33 Cr L J 
336=1932 Cr C 488 = 1 R 1932 Lah 249 = 

A I R 1932 Lah 370. 

-S. 185—Building erected without 

notice before Act of 1924 — Notice given 
for demolition by cantonment authority 
after that .\ct—Oilender can be prosecu¬ 
ted under Act of 1924 for disobedience 
of such rotico 

136 I C 713 = 33 PLR 380 = 33 Cr L J 
336=1932 Cr C 488=1 R 1932 Lah 249 = 

A 1 R 1932 Lah 370. 

-S. 187—Ono is not bound to comply 

with notice if it is illegal 
14G I C 2 = 6 R A 261 = A I R 1933 All 486. 

Ss. 187 and 268—QualiOod sanction 
issued 1.0 A to proceed with construction 
—Construction started — Cantonment 
authority issuing notice under S. 187 to 


-S. 287—Mortgage by deposit of titl& 

deed is invalid if elTected in Canton¬ 
ment area even though property is situa¬ 
ted in place where such mortgages are 
valid 

I AIR 1933 Lah 972. 

I CARRIAGE OF GOODS BY SEA ACT 

J (1924) (14 & 15 Geo. 5, Ch. 22) 

I -Art. 3, Cl. 6 of the Schedule 

Art. 3, Cl. 6, does not limit time but ex¬ 
tinguishes right to sue 

133 I C 77 = 1 R 1931 Sind 109= 
25 S L R 222=A I R 1931 Sind 124. 
-(26 of 1925) 

-Arts. 3 and 7—Art. 3 does not ex¬ 
clude mate’s receipt in addition to bill 
of lading 

134 I C 753=53 C L J 111= 

I R 1931 Cal 865 = A IR 1931 Cal 373 (S B). 

CARRIER 

-Liability of — Gunny bags bought 

by -1 from L and resold to li Freight- 
booked by B with C —Goods conveyed 
by L to C’.9 vessels and mate's receipts 
obtained—Term of contract between A 
and B that seller’s lien was to subsist 
on mate’s receipts or ’oill of lading till 
full payment was made — Bills of lading, 
issued to B by C without production of 
male’s receipts—Bills of lading negoti¬ 
ated for value —L paid by A and mate s 
receipt obtained by A —Notice of A to O 
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CARRIER 

not to deliver bills of lading to B unless 
•on production of mate’s receipts—Reply 
by C that they had already been surren¬ 
dered to B —Suit by A against B and C 
claiming from B value of goods and from 
•C price of goods as damages—General 
property in goods held passed to Bunder 
■S. 83, Contract Act—Issue of bill of 
lading to B by C held nob in itself wrong¬ 
ful act—Delivery to B held nob complete 
and A was entitled to possession of goods 
and could claim damages from C — Car- 
<riage of Goods by Sea Act held did not 
affect the case 

134 I C 82=1 R 1931 Cal 786=52 C L J 
365=A I R 1931 Cal 269 (S B). 

-Common—By sea —English princi¬ 
ples apply to such cases and not princi¬ 
ples of Contract Act 

133 I C 77=1 R 1931 Sind 109 = 25 SLR 

222=A I R 1931 Sind 124. 

CARRIERS ACT (3 of 1865) 

-Act is not applicable except to 

limited extent 

134 I C 93=35 C W N 338=1 R 1931 Cal 

797=A 1 R 1931 Cal 585 

I 

- S. 2—Licensee under obligation to 

carry goods of all persons who require 

hia services is common carrier 

37 C W N 559=60 Cal 879 = 
A I R 1933 Cal 735. 

-S. 2—Common carrier by merely 

making special stipulation does not indi¬ 
cate that he is acting outside his busi¬ 
ness as common carrier 1 

37 C W N 559=60 Cal 879 = 
A I R 1933 Cal 735. 

-S. 2—Person holding out to carry 

goods from jetty to ship is common 1 
carrier 

37 C W N 558 = 60 Cal 879= • 
A I R 1933 Cal 735. 

- S. 3—Declaration by consignor that 

consignment contains non-excepted arti¬ 
cles only—Excepted articles also booked i 
—S. 3 does nob absolve carrier from ! 
liability for non-excepted articles in case , 
of loss 

138 I C 89=59 Cal 472=1 R 1932 Cal 397= ; 
36 C W N 129= A 1 R 193 2 Cal 344. 


CARRIERS ACT 

to carrier is immaterial 

37 C W N 559=60 Cal 879 = 
A I R 1933 Cal 735. 

- S. 8—Goods carried by ditlerent 

transport agencies—Agreement exonerat¬ 
ing contracting agency from luibiliby, 
when goods delivered to another agency 
is void 

138 I C 89=59 Cal 472 = 1 R 1932 Cal 397 = 
36 C W N 129=A I R 1932 Cal 344. 

- S. 8 —Liability is to bo regulated 

under the Act—Negligence is presumed 
by loss of goods—No question of mis¬ 
conduct arises 

130 I C 658=1930 M W N 816=1 R 1931 

Mad 402=A I R 1931 Mad 115. 

CASTE DISABILITIES REMOVAL ACT(21 
of 1850) 

-Brahmin’s marriage with Sudra 

femalo is valid—Their son is legitimate 
bub entitled to only tenth share in the 
estate of his father as well as uncle— 
Caste Disabilities Removal Act does not 
apply such son 

130 I C 17 = 32 BLR 1348=1 R 1931 Bom 
225 = 55 Bom 1=AI R 1931 Bom 89. 

-“He is deprived of caste” means an 

ouT.c^iste 

134 I C 1272=58 Cal 1392 = 1 R 1932 Cal 
56=54 C L J 61=35 C W N 726= 

A I R 1931 Cal 741, 

-S. Act governs person actually 

renouncing religion — After change of 

religion law of that religion will govern 

richts of succ‘=*ssion of his children 
132 I C 779=1 R 1931 Oudh 331=8 OWN 
83 = 6 Luck 487 = A I R 1931 Oudh 301. 

CATTLE TRESPASS ACT (1 of 1871) 

- S. 20 —“Agent personally acquaint¬ 
ed” moaos agent who has some personal 
knowledge of circumstances relating to 
seizure of cattle —IJo need not however 
he an ev^*-witness 

132 I C 457 = 32 Cr L J 896=1931 Cr C 450 
= I R 1931 Nag 105=27 N L R 167 = 

A I R 1931 Nag 98. 

- S. 22 — Pleader’s fees cannot be 

awarded 

144 I C 154=1933 M W N 549 = 37 M L W 
736=1933 Cr C 779 = 65 M L J 24 = 34 
Cr L J 676=19 33 M CrC 228 = 1 R 1933 
Mad 381=A I R 1933 Mad 502. 


--S. 8—Loss caused by common car- 

rier by breach of hiscommon obligations 

““Person suffering loss can maintain suit 

apart from any privitv of contract , 

’37 C W N 559=60 Cal 879 = 
A 1 R 1933 Cal 735 

’8.8—If common carrier’s duty is 
not performed, he is liable to person 
who suffers damages unless his obliga¬ 
tion is restricted—Who tenders the goods 


CENTRAL PROVINCES COURTS ACT(1 
of 1917) 

-S. 10 (Zj) — S. 10 (b) applies to all 

cases, while S. 9S, Civil P. C., applies to 
appeals only 

140 I C 630=1 R 1933 Nag 4=28 N L R 80 

=A I R 1932 Nag 88. 

- S. 21 — Judicial Commissioner’s 

Court’s power of revision can bo exer¬ 
cised judicially in cases under Legal 
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CENTRAL PROVINCES COURTS ACT 

Practibiouers Act, S. 31 

137 I C 66 = 33 Cr L J 408 = 23 N L R 4 = 
I R 1932 Nag 57 = A 1 R 1932 Nag 50. 

CENTRAL PROVINCES COURT OF 
V^'ARDS ACT (24 of 1899) 

-Ss 33 an-l ‘.^7—Suit by ward with 

Court of Wards as uext friend—Ward 
dying—Ccuit of Wards continuing suit 
is in position of legal representative 
and of a next friend and can carry on 
suit -- Court of Wards need not act 
through imiuager 

144 I C 3 6S=29 NLR118=!R 1933 Nag 

234 = A I R 1933 Nag 85. 
CENTRAL PROVINCES EXCISE ACT 
(2 of 1915) 

-Ss. 34, 35 and 45—OlTence under 

Ss. 3 1 and 3') reid with S. 45 should he 
tried as warrant case—It is irregularity 
arnountrng to illegality to try them as 
summons case^ 

137 I C 150=1932 Cr C 275=33 Cr L J 573 

= 28 N L R 18=18 A I Cr R 267 = 
I R 193 2 Nog 64= A I R 1932 Nag 111. 

-S. 84 (a)—IDogahty of search is 

i mmaterial 

144 IC 240 = 29 NLR 67 = 
1933 Cr C 364 = 34 Cr L J 721 = 
1 R 2933 Nag 227r-T.A I R 1933 Nag 99. 

CENTRAL PROVINCES LAND REVENUE 
AC r (18 of 1881) 

-Ss. 69 (J) and 83 (as amended by 

A-'t 12 of 1893)—S. 09 has no applica¬ 
tion to question of proprietary interest 
in land iccorded as sir and so question 
of sucli rights may bo decided whenever 

occasion for such decisiou arises 

136 I C 834=14 N L J 171 = 
I R 1932 Nag 44 = A I R 1932 Nag 36. 

-S. 72- “l^and sold by Oovernnient 

under Waste Jjand Sale Rules (1862)— 
Subsequent satblenients introduced— 
Tenants declared occupancy tenants— 
Suit for recovery of rent ngainst tenants 
in civil Courts is barred under S. 106, 
Tenancy Act 

137 I C 750=15 N L J 35= 
1 R 1932 Nag 67 = 28 N L R 169= 
A I R 1932 Nag 75 (F B). 

-S. 82—Record of Rights—Jointly in 

is prosumed to he correct 

143 1 C 272=1 R 1933 Pat 195 = 

A I R 1933 Pat 93. 

— (2 of 1917) 

-Ss. 55 and 220(b)—Order by Deputy 

Ooinrnissioner that land is nob public 

lane cannot ho disturhod hy civil Court 
29 N L R 330 = A 1 R 1933 Nag 257. 

-S. 68 (5)—Dntryin—Ijand recorded 

as Sir—No suit brought within one 

year—Entry is conclusive 

A i R 1933 Nag 378. 

-Ss. 70 and 79 —Muafi-khairati ten- 


) CENTRAL PROVINCES LAND REVENUE 
I ACT 

ant lecorded by Revenue Inspector as 
village servant—Suit pending at the 
I time of entry—Entry held incorrect and 
; was corrected 

AIR 1933 Nag 314» 

I-S. SO^There is no presumption 

i that rights enjoyed by inferior proprie- 
j tors in other districts are enjoyed also 
; in particular mauza; AIR 1929 Nag 
'' 139, Reversed 

^ 136 I C 628=36 C W N 603 = 62 M L J 708 

= 35 M L W 789=59 I A 197= 
28 N L R 201=1 R 1932 P C 132= 
A I R 1932 P C 129 (P C). 

'-S. 80—Burden of proof — Person 

' challenging entry must prove that settle¬ 
ment officer made entry without consi¬ 
dering his rights 

29 N LR 70 = 1 R 1933Nag 144= 

A I R 1933 Nag 77. 

j-S. Ill—Whore protected status 

I is forfeited, theka is also forfeited— 
Bub rights of occupancy tenant sir or 
khundkasht may be reserved in favour of 
I thekadar 

! 132 I C 463=1 R 1931 Nag 111= 

27 N L R 15=A I R 1931 Nag 72. 

'-S. Ill—Application to forfeit pro¬ 

tected status is notice of intention to 

terminate theka 

132 I C 463 = 1 R 1931 Nag 111 = 
27 N L R 15=A I R 1931 Nag 72. 

’-S. Ill — Order of Revenue Court 

■ forfeiting protectc?d status cannot be 

I challenged in civil Court 
! 132 I C 463 = 1 R 1931 Nag 111 = 

27 N L R 15 = A I R 1931 Nag 72 
. • 

■-Ss. 122 and 123—Sadar lamhardar 

paying revenue of patti lamhardar gets 

charge over patti 

140 I C 532=28 N L R 214 = 
I R 1933 Nag 2 = A I R 1932 Nag 171. 

-S. 156—Malik AFakbuza—Arrears 

of land revenue—Suit for—Lamhardar 

can claim interest 

144 I C 370=A I R 1933 Nag 361. 

-S, 169 (l) (5)—Objector asked to 

bring suit in civil Court — Order is one 
under S. 169 (1) (b)—Omission to men¬ 
tion period of six months does not in¬ 
validate order 

A I R 1933 Nag 340. 

-S. 169 (l) (t)—Order under S. 169 

(l) (b)—Time spent in appeal in Revenue 

! Court cannot be excluded 

A 1 R 1933 Nag 340. 

-S. 192 (2)— Cosharers— Pay of 

mukaddam gumashta oannot be debited 
to the proprietary body though fixed by 
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CENTRAL PROVINCES LAND REVENUE 
ACT 

Depuby Commiaaioner 

134 I C 264=1 R 1931 Nag 136 = 
27 N L R 262=A 1 R 1931 Nag 120. 

-Ss. 202 and 220 — Lease of mal- 

guzari forests without sanction of the 
Deputy Oommipsioner—Parties igoorant 
as to necessity ' of sanction—Lease fail¬ 
ing on accouut of Deputy Commissioner’s 
action under S. 203—Civil Court can 
entertain suit by lessee to back consi¬ 
deration Irom lessor 

134 I C 281 = 1 R 1931 Nag 153 = 
14 N L J Rev 8=A ! R 1931 Nag 137- 

- S. 203 — Owner of house abandon¬ 
ing village and having no cultivation— 
01. (3) does not apply—Proviso applies 
only to that sub-section and is nob a 
general provision 

144 I C 201 = 1 R 1933 Nag 209= 

A I R 1933 Nag 187. 

S. 203 —Non- agriculturist'holder of 
site has no right of transfer with per¬ 
mission to occupy unlesssuch permis¬ 
sion is proved 

136 I C 882 = 14 N L J 154 = 
I R 1932 Nag 42=A I R 1932 Nag 30. 

—S. 218 —Minerals—Loose boulders 
^^S'ntegrated from parent stratum are 
ineludid 

143 I C 586=29 N L R 148 = 
I R 1933 Nag 179=A I R 1933 Nag 233. 

-S, 219 —Notification No. 332 311- 

12 of 29th February 1931 — Tahsildar re¬ 
moving unauthorized encroachment is 
acting in execution, of duty as public 
servant 

1933 Cr C 1067=A I R 1933 Nag 235. 

■-Ss. 220 (6)—Order by Deputy Com¬ 

missioner that lane is not public lane 

cannot be disturbed by civil Court 

29 N LR 330=A I R 1933 Nag 257. 

-Ss. 220 and 202— Lease of mal- 

guzari forests without sanction of the 
Deputy Commissioner—l^arties ignorant 
fi'S to necessity of sanction—Loaso failing 
op account of Deputy Commissioner’s ac¬ 
tion under S. 203—Civil Court can enter¬ 
tain suit by lessee to get back considera¬ 
tion from lessor 

134 I C 281=1 R 1931 Nag 153 = 14 
N L J Rev 8=1 A R 1931 Nag 137. 

Ss. 220(l) —Order of PevenueCourt 
forefeiting protected status cannot be 
ohallenged in civil Court 

132 I C 463=1 R 1931 Nag 111 = 27 
N L R 15=A I R 1931 Nag 72. 


CENTRAL PROVINCES LOCAL SELF GOV¬ 
ERNMENT ACT (1 of 1883) 

-S, 9— Land-owners had right tO' 

hold bazars on their land— English law 

as to market does not apply to India 

141 I C 450=1 R 1933 Nag 6S = A I R 

1932 Nag 159. 

-(4 of 1920) 

-S. 9-and Pules under S. 79 (l) (4), 

P. 18—Meeting convened for electing 
representatives to District Council — 
Non-member occupying chair—Whether 
P. 18 is infringed cannot be subject of 
civil suit 

143 1 C 514=29 N L R 278 = 1 R 1933 Nag 
171==A I R 1933 Nag 193 (F B;. 

-Ss. 9 and 11, and Rules under S. 79 

(1) (4). P. 18—"Local Board" in Ss. 9 
and 11 means only newly elected and 
appointed members— E. 18 is not ultra 
vires 

143 I C 514=29 N L R 278=1 R 1933 
Nag 171=A I R 1933 Nag 193 (F Bj. 

-Ss. 11, 14 and Pules under S. 79 (1) 

(4), P. 18—To read P. iB in light of 

S. 14 would lead to confusion 

143 I C 514 = 29 N L R 278 = 1 R 1933 
Nag 171=A I R 1933 Nag 193 (F B). 

-Ss. 14, 18 and 79 — New Board 

formed—Meeting of election of president 
is not contemplated by S. 14 by ‘‘any 
meeting"—S. 14 does not restrict power 
of Local Government under S. 79 to 
frame rules (or election meetings— Pro¬ 
viso to S. 14 embodies principle that no 

man shall be judge in bis nwn cise 
143 I C 514 = 1 R 1933 Nag 171 = 29 N L R 

= 278=A i R 1933 Nag 193 (F B) . 

-S. 23 (l) — Market—Court must in¬ 
terpret its meaning as given by enact¬ 
ment—Notification under S. 23 in res¬ 
pect of private market—No suit filed— 
Private market is converted into public 
market 

139 I C 374 = 28 N L R 98 = 1 R 1932 
Nag 103 =A 1 R 1932 Nag 105. 

- Ss. 25 and 29—Plaintifi must prove 

notification hv Government under S. 25 
139 I C 374 = 28 N L R 98=1 R 1932 
Nag 108=A i R 1932 Nag 105. 

-S, 27—Realizing of nistar dues for 

ten years does not give right to levy 
tolls 

141 1 C 450=1 R 1933 Nag 65 = 

A I R 1932 Nag 159. 

CENTRAL PROVINCES MUNICIPALITIES 
act (2 of 1922) 

—— Ss. 18 (6) and 33— R. 20 framed 
under S. 18 (6) does not apply toby-elec- 
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CENTRAL PROVINCES MUNICIPALITIES 
ACT 

•fcion—Daly elected president has statu 

tory right to preside in* meeting held for 

election of vice-president on occurrence 

of casual vacancy 

134 I C 860=1 R 1931 Nag 188= 
27 N L R 244=A I R 1931 Nag 175. 

——S. 38—Street not included in muni¬ 
cipal jamabandi— Prima facie road is 
not public 

1933 Cr C 1001—A I R 1933 Nag 267. 

*-S. 44, Proviso — Oral contract of 

nob more than Rs. 50 in value is per¬ 
mitted unless there is some law to pre- 
vent it 

144 I C 667 = 29 NLR57=6RN2 = 

A 1 R 1933 Nag 93. 

-“S. 44—Resale— Notice to auction 

purchaser before resale is necessary to 

make him liable foi' defici^'ncv 

140 I C 776 = 28 N L R 130=1 R 1933 
Nag 13=A I R 1932 Nag 128. 

-S. 44—Auction sale—Memorandum 

may be signed when purchase money is 
paid 

140 1 C 776 = 28 N L R 130 = 1 R 1933 
Nag 13=A I R 1932 Nag 128 

-^S. 45 (l)— OlTence under S. 1G8, 

Penal Code — No Previous sanction is 

necessavv 

140 I C 711 = 34 Cr L J 70 =1932 Cr C. 
669 = 28 N L R 156 = 1 R 1933 Nag 10 = 

A 1 R 1332 Nag 133. 

-S. 66—Authority to levy octroi on 

specitied “metals and their manufac¬ 
tures" does n it justify levy on com¬ 
plicated machinery of specified metals, 
e. g., motors, unless so expressly speci¬ 
fied in notification 

134 I C 850 = 1 R 1931 Nag 178=^7 
N L R 175=A 1 R 1931 Nag 156 (S B). 

--S. 70— S. 70 (l) is nob governed by 

S. 70 (2) and sub-S. (2) alone requires 

bve-laws, not sub S. (l) 

144 I C 667 = 6 R N 2=29 N L R 57 = 

A 1 R 1933 Nag 93. 

--Ss. 70 (1) and 91 — Public street 

used for dumping materials— Municipa¬ 
lity is entitled to claim sum less than 

Rs. 50 on oral implied contract 

144 1 C 667 = 29 N L R 57 = 6 R N 2 = 

A I R 1933 Nag 93. 

-S. 17C (2) ( 1 )—Sub-Judge deciding 

election dispute is a Court subject to 
revisional jurisdiction of the Judicial 
Commissioner’s Court 

131 I C 424 = 1 R 1931 Nag 88=27 N L R 61 

= A I R 1931 Nog 82(2) (F B). 

s. 179—Mere approval by Local 


I 


Government does not confer validity on 1 tenant mortgaging his holding in 1919 
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CENTRAI PROVINCES LOCAL SELF GOV¬ 
ERNMENT ACT 

bve-law 

142 1 C 857 = 15 N L J 168=1933 Cr C 297 
= 34 Cr L J 408= I R 1933 Nag 139= 

AIR 1933 Nag 68. 

-S. 179 (l) (aa) —Power to frame 

bye-laws in restraint of trade cannot be 
inferred from Cl. (aa) 

142 1 C 857=15 N L J 168=1933 Cr C 297 
= 34 Cr L J 408=1 R 1933 Nag 139= 

A I R 1933 Nag 68. 

-S. 179 (ll (5)—Bye law No. 3 under 

Notification N. 987/611/8 of ISfch March 
1926 is ultra vires 

142 1 C 857 = 15 N L J 168=1933 Cr C 297 
=34 Cr L J 408=1 R 1933 Nag 139= 

A 1 R 1933 Nag 68. 

-S. 189—Conviction under S. 133— 

Continuing fine cannot be prospective. 
139 I C 496=1932 Cr C 274=33 Cr L J 859 
= I R 1932 Nag 114=A I R 1932 Nag 116. 

CENTRAL PROVINCES TENANCY ACT 
(11 of 1898). 

-S. 39—Mortgage of absolute occu¬ 
pancy holding by occupancy tenant 
without legal necessity is conpetent— 

Sons have no ves^ed interest by birth 
136 I C 235 = 27 N L R 371=1 R 1932 Nag 

27=A I R 1932 Nag 28. 

-S. 41—Where proprietor has no 

notice of mortgage and consequently 
takes no action, his right to claim that 
mortgage is void as against him is not 
Inst 

136 I C 876=14 N L J 149=1 R 1932 Nag 

36=A I R 1932 Nag 47. 

-S. 46—Trees cannot be transferred 

by tenant wno has only right to fruit— 

After tenant’s death right in trees lapses 

with holding 

16 N L J 163=A 1 R I933 Nag 265. 

-S 46—Occupancy right is right in 

pronertv and not a personal ri^ht 
135 I C 101=13 P LT 469 = 1 R 1932 Pat 21 
= 10 Pat 786=A I R 1932 Pat 70. 

-S. 69—Land recorded as sir in set¬ 
tlement of 1913—Tenant of such land is 
liable to be ejected 

A 1 R 1933 Nag 378. 

-(1 of 1920). 

-Ss. 5 and 11—Tenant dying heirless 

—Rights engrafted on tenancy by trans¬ 
fer from tenant come to end and land¬ 
lord is entitled to possession 
139 I C 369=28 N L R 93 = 1 R 1932 Nag 

110=A I R 1932 Nag 107. 

-Ss. 6 and 11—Tenant right is not 

contractual bub is statutory and is re¬ 
garded as interest in land 
133 I C 385=1 R 1931 Nag 113 = 27 N L R 

186=A 1 R 1931 Nag 129 (F B). 

— S. 6 (4) (c)—Absolute occupancy 
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After 1920 mortgagee foreclosing andob- I 
taining possession—Landlord can eiect : 
mortgagee: A I 1927 Nag 127=101 / C ! 
284=23 N Tj R and AIR 1927 Nag \ 
277, Or.erruled 

130 I C 97=27 N L R 108=1 R 1931 Nag 33 

=A I R 1931 Nag 4 (F B). 

-^S. 6—Absolute occupancy tenant 

putting purchaser in possession—Land¬ 
lord is entitled to possession only on 
payment of price fixed—He cannot sue , 
transferee for mesne profits of compen- 
sation for period from sale to payment , 
of price—Proper course is to sue tenant i 
■for rent 

142 I C 358=1 R 1933 Nag 110= 


A 1 R 1933 Nag 205. 


- S. 6 — Absolute occupancy — Sale 

•does not consist of surrender nnd lease 

144 I C 326=1 R 1933 Nag 232= 

A i R 1933 Nag 171. 

-S. 6—Absolute occupancy field pre¬ 
empted — Money deposited—Mortgagee | 
of field has prior lien though money 
reaches hands of attaching creditors of 
tenant 

143 I C 417 = 29 N L R 152 = 1 R 1933 Nag 

170=A I R 1933 Nag 42(2). 

-S. 6 (o)—Right of pre-emption ex¬ 
ercised by proprietor Money deposited 
—Mortgage becomes charge on purchase- 
money—Pre empted land is to be ex¬ 
cluded from sale in suit on mortgage 
136 I C 876 = 14 N L J 149 = 1 R ’932 Nag 

36=A I R 1932 Nag 47 

-S. 11—Interest passes by inherit¬ 
ance and not hv survivorship 

16 N LJ 211 = 29 N L R 323 = 

A 1 R 1933 Nag 240. 


- Ss. 12 and 25 — Mortgagee rights 

cannot l)e acquired by proscription as 
against landlord—Such mortgagees can¬ 
not insist on landlord to accept rent for 
-them—On ejectment of tenant, mort¬ 
gagee rights also terminate 

° AIR 1933 Nag 255. 

——S. 12 (2) —"Mortgage—-S'n- land — 

Mortgagee entitled to decree against sir 
rights is entitled to decree against culti¬ 
vating rights in subsequent purchaser s 

oxpronri^tarv occupancy hoUlings 

1381 C 184=15NLJ8 = 28NLR 166 = 

A I K 1933 Nag 81. 

- S. 12 —Occupancy tenant cannot 

dispose of his holding hv will 
135 1 C 101=10 Pat 786 = 1 R 1932 Fat 21 
---13 Fat 469=A I R 1932 Pat 7 0. 

-S. 37—Land recorded as sir in set- 

•blemenfc of 1913—Tenant of such land is 

liable to be ejected 

A I R 1933 Nag 378. 


S. 49 (1) — Land mortgaged as 
1931-33 T. D.—11 ^ 12 


khudkashb subsequently becoming sir — 
Foreclosure—Mortgagee gets only pro¬ 
prietary rights—Cultivating rights con¬ 
tinuing with mortgagor 

142 I C 603=29 N L R 142=1 R 1933 Nag 

127=A I R 1933 Nag 104. 

-S. 49—Trees in sir land cannot be 

effectually mortgaged, without affecting 

sir rights in the field 

142 I C 147 = 29 NLR1 = 16NLJ1 = 
I R 1933 Nag 93=A I R 1933 Nag 53. 

- S. 49 (2) —Due care taken—Error 

due to mistaken view of law—Registra¬ 
tion is not invalid 

142 I C 147 = 29 NLR1 = 16NLJ1= 
I R 1933 Nag 93=A I R 1933 Nag 53. 

- S. 49—If sale and surrender form 

part of same transaction but are sepa¬ 
rable sale is not void, though surrender 
is void 

130 I C 91 = 27 N L R 113 = 
I R 1931 Nag 27=A 1 R 1931 Nag 6. 

- S. 52—Construction of building on 

small portion of holding for better 

management is improvement within the 

meaning of S. 52 

134 I C 849=1 R 1931 Nag 177 = 
27 N L R 125=A I R 1931 Nag 182. 

- S. 65—Tenant includes sub-tenant 

144 I A 191 = 29 N L R 10 = 
I R 1933 Nag 207=A I R 1933 Nag 76. 

- S. 78—Suit between landlord and 

tenant for arrears of rent — Revenue 
officer is civil Court—Civil Court holi¬ 
day reasonable ground for non-appear¬ 
ance 

14 N L J I47=A I R 1932 Nag 10. 

-S. 89 — Surrender of holding by 

Hindu widow to Malguzar does not cons¬ 
titute her bona fide eLI'acemenb as on her 

actual or civil death 

133 I C 385 = 1 R 1931 Nag 113 = 
27 N L R 186 = AI R 1931 Nag 129 (F B). 

--S. 8y—Surrenderof husband’s agri¬ 
cultural holding by widow — Keversioner 
can challenge surrender—But he is only 
entitled to decree for declaration that ha 
is ontitlod to possession on widow’s 
death 

133 I C 385 = 1 R 1931 Nag 113 = 
27 N L R 186=A I R 1931 Nag 129 (F B) 

-S. S9—Surrender—One of two or 

more co-tenants can transfer his rights 
bo landlord 

134 I C 286=1 R 1931 Nag 158= 
27 N L R 116=A I R 1931 Nag 159. 

——5. 89—Surrender of tenancy hold¬ 
ing amounting to transfer—Right of 
reversioner is to obtain declaration and 
nob immediate possession 

128 I C 414=1 R 1931 Nag 14 = 
. 26 N L R 342=A I R 1931 Nag 41 
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-S. 93 —Kulo that partition is not to 

take effect until foliowing agricultural 
year applies even between tenant and 
his creditors 

29 N L R 197=A I R 1933 Nag 121. 
-S. 93—Revenue officer cannot con¬ 
solidate holdings and then etfect parti¬ 
tion by holdings 

■ 29 N L R 197=A 1 R 1933 Nag 121. 

-Ss. 93 and lOo (o)—Civil Court cm 

eifect partition by allotting entire hold¬ 
ings 

133 ! C 413 = 27 N L R 341 = 

I R 1932 Nag 13=A I R 1932 Nag 31. 

-Ss. 95 and ^6—Saplings interfering 

with cultivation deliberately not up- I 

rooted—Trees from such saplings belong 

to tenant—Omission to uproot however 

does iiofcraise presumption of thoir being 

planted by tenant 

29 N L R 180=A I R 1933 Nag 167. 

-^S. 95—Dntire holding surrendered 

—Tenant cannot retain trees 

144 I C 86 = 1 R 1933 Nag 201 = 

A I R 1933 Nag 149. 

-Ss. 95 and 97 — No presumption 

that trees standing on urea are included 
in land 

142 1 C 147 = 29 N L R 1 = 16 N L J 1 = 

1 R 1S33 Nag 93 = A I R 1933 Nag 53. 

-'S. 105(g) and (h)—Decree for eject- 

nient of i)huin^k—Bv subsequent settlc- 
nicnt lauds recorded as khudkasb lands 
—Revenue member ordering to correct 
this settlement record sind ordering to 
record suit lands as village service lands 
—-Civil suit hy malgu/:ar for declaration 
that Lliey are khudkast lands is barred 
—Decree in former suit could not be 
res judicata. 

134 ! C 266=1 R 1931 Nag 138 = 
14 N L J 41 = 27 N L R 265 = 

A I R 1931 Nag 124. 

-S. 106—fiU nd sold bv Oovernment 

imder Waste liand Sale Rules (186i2),— 

Subsenueut settlements introduced — 

q'enants declared occupancy tenants— 

Suit for recovery of rent against tenants 

in civil Courts is barred under S. 100. 

137 1 C 750 = 15 N L J 35 = 28 N L R 169 = 

[ R 1932 Nag 67=A I R 1932 Nag 75 (F B/. 

CERTIORARI 

-"Writ of—Erroneous decision oa law 

point is no ground for issuing writ when 

exercised within jurisdiction 

140 I C 540 = 63 M L J 932 = 37 M L W 162 

= ! R 1933 Mad 21=A I R 1933 Mad 133 (2). 

_^Writ of, will bo issued only when 

Court has acted without or in excess of , 
jurisdiction—Even in such cise issue of j 


[ CERTIORARI ^ 

writ is in discretion of High Court 

138 1 C 390=1 R 1932 Mad 559= 
1932 M W N 524=36 M L W 122= 
63 M L J 282=55 Mad 942 = 
A I R 1932 Mad 529. 
Writ of. cannot be issued when» 
other remedy is available 

137 I C 868=1 R 1932 Mad 456 = 
62 M L J 644=35 M L W 360 = 
1932 M W N 61=A I R 1932 Mad 32K 

^Distinct remedy open to party—No 
writ of corbiorari 

236 I C 319 = 1 R 1932 Mad 287 
1931 M W N 1118 = 34 M L W 903 = 
62 M L J 263=A ! R 1932 Mad 171. 

rit of—Writ of certiorari can be 
taken away only by express negative- 
w'ords in the Statute or by laws tliere- 
unde! Even in such cases a writ may 
ha issued if authority acted without ju¬ 
risdiction 

130 ! C 509=33 M L W 497 = 
1931 M W N 317 = 60 M L J 260 = 

A I R 1931 Mad 122. 
CEYLON CIVIL PROCEDURE CODE (1889\ 

S. 20 7—Appeal against decree on 
same cause of action pending—Party 
filing another action—Previous decree 
is not final—Course to he adopted by 
Court is to adjourn action pending ap¬ 
peal 

134 I C 331 — 36 C W N 1=34 M L W 565 = 

1 R 1931 F C 283 = 61 M L J 420 = 1931 
A L J 833=A I R 1931 P C 263 (PC). 
CEYLON CRIMINAL PROCEDURE CODE. 
(ORDINANCE 15 of 1898) 

S. 355 (1) — Eull cote of Judge’s 

suinrning up should be recorded 

143 ! C 224 = 34 Cr L J 550=1933 Cr C 
130 = 64 M L J 290=A I R 1933 P C 7 (PC). 
CEYLON ORDINANCE (21 of 18441 

-S. 5—Will subsequently confirmed 

by codicil—Effect is to make deoiise in 

will operate as it would have operated 

if will was executed on date of codicil 
134 I C 1074 = 34 M L W 964 = 61 M L J 340 
= 1 R 1932 P C 2=A I R 1931 P C 307 iPCi. 
-(10 OF 1931) 

-Ordinance is not retrospective 

143 I C 170=A I R 1933 P C 49 (PC). 
CEYLON PENAL CODE 

-One of the trustees failing to ac¬ 
count for money received — Conviction 

under given circumstances quashed 

143 I C 224 = 34 Cr L J 550=1933 Cr C 
130 = 64 M L J 290=A I R 1933 P C 7 (PC). 
CHARGE 

-Floating—It is not necessary for 

floating charge that entire book debts or 
entire assets cf business should be 
charged—Governing idea is to make as¬ 
sets liable to constant fluctuation—Ele¬ 
ment of lluctuation duo to ordinary wear 
and tear is different from what would be. 
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consequent on power of disposal in ordi¬ 
nary course of business 

143 I C 193=59 Cal 1372= 
AIR 1933 Cal 154. 

-Floating—Creation by debentures is 

not only instance of floating security— 

Floating security may be created by 

means other than issue of debentures 

143 I C 193=59 Cal 1372 = 
AIR 1933 Cal 154. 

-Floating — Illustration — Charge 

created over sub-soil rights, kuthi, pits, 

machineries, etc., is not of the nature of 

a floating charge 

143 I C 193=59 Cal 1372 = 
A 1 R 1933 Cal 154. 

-Floating—Mere uncertainty of the 

charge amount or object charged is not 

sufficient to make floating charge 

143 I C 193 = 59 Cal 1372 = 
A I R 1933 Cal 154. 

CHARITABLE AND RELIGIOUS TRUSTS 
ACT (14 of 1920) 

-S. 3—“Trust” in S. 3 includes wakf 

created for public purposes of religious 

and charitable nature 

134 I C 417=10 Pat 506 = 12 P L T 793 = 

I R 1931 Pat 449=A I R 1931 Pat 354. 

-Ss. 5 and 6—Non-compliance with 

order under S. 5 for filing accounts 
amounts to breach of trust by virtue of 
S. 6 —Suit under S. 9*2, Civil P, C., is 
competent without sanction of Advocate- 
General even by person otlier than in¬ 
dividual who obtains order under S. 6 

3S M L W 730 = 1933 M W N 1286 = 
65 M L J 690=A I R 1933 Mad 854. 

CHILD MARRIAGE RESTRAINT ACT (19 
of 1929) 

-Injunction against father restrain¬ 
ing him from giving daughter in mar¬ 
riage in contravention of provisions of 
Child Marriage Restraint Act—Before 
father can bo put to civil jail for dis¬ 
obeying injunction, he must be given 
opportunity to prove that he did not 
receive notice of injunction before mar¬ 
riage 

137 I C 425=1 R 1932 Cal 304 = 

A I R 1932 Cal 719. 

-Ss. 5, 3, I and 6—S. o excludes 

bridegroom, parents or guardian 

142 I C 277 = 34 Cr L J 311 = 1932 Cr C 
909 = 28 N L R 302 = 1 R 1933 Nag 104 = 

A I R 1932 Nag 174. 

-S. 5—Sentence on priest or cele¬ 
brant should be deterrent 

146 I C 298 = 14 P L T 438 = 
1933 Cr C 1027=A I R 1933 Pat 471. 

' S. 6—Father giving minor daughter 


f CHILD MARRIAGE RESTRAINT ACT 

' in marriage is guiltv under S. 6 

142 I C 277=34 Cr L J 311 = 1932 Cr C 
909=28 N L R 302 = 1 R 1933 Nag 104= 

A I R 1932 Nag 174. 

-S. 6 —S. 6 covers case where even 

one party is minor 

142 i C 277=34 Cr L J 311 = 1932 Cr C 
909 = 28 N L R 302=1 R 1933 Nag 104 = 

A I R 1932 Nag 174. 
Ss. 6 , 4 and 5 —Act is not ultra 
vires in case of Hindus 

146 I C 298=14 P L T 438 = 
1933 Cr C 1027=A I R 1933 Pat 471. 

-S. 10 —Court taking cognizance of 

ofl'ence should hold preliminary inquiry 
before taking further action 

130 I C 783=31 P L R 945 = 1931 Cr C 
120=32 Cr L J 616 = 12 Lah 383 = 
16 A I Cr R 239=1 R 1931 Lah 351 = 

A I R 1931 Lah 56 (1). 

-S. 11 (1)—Failure to record reasons 

for not requiring complainant to execute 
bond is material irregularity not curable 
by Criminal P. C , S. 537 

143 I C 279 = 37 C W N 626=34 Cr L J 

554=1933 Cr C 705 = 
A I R 1933 Cal 433 (1). 

-S. 11—Complaint by judicial otlicer 

—Bond under S. 11 need nob be executed 

— Omission bo order exculpating him 

from bond does not vitiate proceeding’s 
141 I C 810 = 13 PL T 791=1933 CrC 211 = 
I R 1933 Pat 91 = A I R 1933 Pat 87 
CHIT FUND 

-Subscriber agreeing to pay future 

instalments and in case of default ofanv 
one instalment, all future instalments 
to beco;Ti 0 due on date of default—De¬ 
fault clause is not penal 
245 I C 1008 = 38 M L W 344 = 6 R M 192 = 

A I R 1933 Mad 725. 

— 'Subscriber purchasing chit at auc¬ 
tion and executing security bond for re¬ 
gular payment of future instalments— 
Clause empowering stake holder to de¬ 
mand amount due for remaining instal¬ 
ments in lump sum on default of one in, 
stalmenb is not penal 

38 M L W 244r = 65 M L W 302 = 1933 
M W N 1298=A I R 1933 Mad 657 
CHOTA NAGPUR ENCUMBERED E<?t‘ 
ATES ACT (6 of 1876) 

-Object—Object of the Act is to pro¬ 
vide relief for holders of land who are in 
debt 

132 I C 868=12 P L T 508 = 1 R 1931 P«f 
-292=10 Pat 582=A I R 1931 Pat 364. 

— s. 1—Act c.-eates disqualification 
nob so much in connexion with property 
as of individuals 

145 i C 916 = 6 R P 210 = 
A IR 1933 Pat 611. 
Property released under 
S. 12 cannot be sold in execution of 
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money decree against bolder thereof 
without sanction of Commissioner 
131 I C 533=12 P L T 505 = 1 R 1931 Pat 

213=A 1 R 1931 Pat 97. 

-S. 12-A—Charge created by holder 

who was under no disability at all — 

S. 12-A has DO application 

145 i C 916 = 6 RP 210 = 
A ! R 1933 Pat 611 

- S. 12-A—Xhorposh grant—Sanction 

of Commissioner is necessary 

142 I C 495=12 Pat 147 = 1 R 1933 Pat 
145=13 Pat 509=A I R 1932 Pat 337. 

-S. 12 A ■—Sale in execution of 

money decree in not void when pro¬ 
prietor falls within S. 12-A, but not 

within S. 1'2-A (1) to (5) 

137 I C 448=13 Pat 398=1 R 1932 Pat 
152=11 Pat 89=A I R 193 2 Pat 143. 

-S. 12-A—Sale of property released 

under S. 12.A in execution of money de¬ 
cree without Commissioner’s sanction 
is void 

132 I C.863=12 P L T 508 = 1 R 1931 Pat 
232=10 Pat 582=A 1 R 1931 Pat 364. 

-IS—Only preparation and ap¬ 
proval of scheme is sufficient 

143 I C 216=1933 M W N 685=14 P L T 
383 = 60 I A 224 = 57 C L J 580 = 37 C W N 

960 = 65 M L J 48=12 Pal 634 = 
A I R 1933 P C 176 (P C) 

-S. 18—Sale by manager —■ Terms 

sanctioned hy Commissioner - S. 18 is 
satisfied 

143 I C 216=1933 M W N 685=14 P F- T 
383 = 60 I A 224 = 57 C L J 586 = 37 C W N 

966=65 M L J 48=12 Pat 634= l 
A I R 1933 P C 176 (PC>. 
CHOTA NAGPUR LANDLORD AND TEN¬ 
ANT PROCEDURE ACT 11 of 1879.) 

-S. 10-B (l) —(.'I'i modified ly Act 

T) of 1003) — Mortgage of raiyati holding 
for indeterminate period not less than 
five years is invalid—Adverse possession 
ol mortgagee commences from date when 
he asserts possession under some title 

otlier than mortgage 

144 I C 439=14 P L T 294 = 1 R 1933 Pat 

236 = AI R 1933 Pat 288. 

S. 10-B (1) — Mortgage invalid 
under S. 10-1^ (I)—Mortgagee obtaining 
raivati from landlord does not enure to 

benelit of mortgagor 

144 I C 439-=14 P L T 204 = 1 R 1933 Pat 

236 = A I R 1933 Pat 288. 
CHOTA NAGPUR TENANCY ACT (6 of 
1908) 

-Application —Act applies only when 

relationship of landlord and tenant is 
ostahlishcd—Civil Court has jurisdic¬ 
tion to decide whether such relationship 
exists 

A I R 1933 Pal 695. 
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(2). 127 (b) and 132— Village 


Ss. 7 


containing raiyats having khuntkatti 
rights—Village headman isoften tenure- 
holder and tenancy is his ancestral 
khuntkatti—Revenue Officenhas jurisdic¬ 
tion to record rights and liabilities of 
tenure-holder 

14 P L T 457=A I R 1933 Pat 504. 
Ss. 11 and 208—Failure to comply 
with provisions of S. 11 does not occa¬ 
sion forfeiture of rights in tenure 

142 IC 781 = 14PLT 289=37 C W N 
629=1933 M W N 522 = 57 C L J 412= 
37 M L W 767=17 R D 334 = 64 M L J 
590=14 L R A Rev 272 = 60 I A 176=12 Pat 

626=1 R 1933 P C 198 = 
A I R 1933 P C 122 (P C). 

-S. 16—Patta of whole village for ten 

years—Mere fact that only 25 bighas 
were let for first and that tenancy 
of whole village was not to commence 
until next year, raises no presumption 
that that parcel was singled out for cul¬ 
tivation by patta holder as raiyat 
138 I C 234 = 36 M L W 130 = 63 M L J 1 = 
55 C L J 487 = 36 C W N 626 = 1 R 1932 P C 

232=A I R 1932 PC 105 (P C). 

- S. 16— ThiUadar cannot acquire 

right of occupancy 

138IC 234=36 M LW 130=63 MLJl = 
55 C L J 487 = 36 C W N 626 = 1 R 193 2 PC 

232= A I R 1932 P C 105 (P C). 

-Ss. 41 (4) and 139 (4)—Ljease for a 

terms of years—Lessee is trespasser after 

period and suit for ejectment in civil 

Court is not barred under S. 139 (4) 

A IR 1933 Pat 457. 

-S. 46 (4) (5)— S. 46 (4) has no ap¬ 
plication to lease executed before 1903 

A I R 1933 Pat 457. 

- S. 46 (l)—Mortgage of raiyati hold¬ 
ing for indeterminate period net less 
than five years is iuvalid—Adverse 
po-sessioD of mortgagee commences from 
date when be asserts possession under 

some title other than mortgage. 

144 I C 439=14 P L T 294 = 1 R 1933 Pat 

236=A I R 1933 Pat 288. 

- S. 46—Landlord cannot take ad¬ 
vantage of his own wrong to eject ten¬ 
ants from homestead given under in¬ 
valid lease 

139 1 C 394=13 P L T 603 = 1 R 1932 Pat 
223=1 1 Pat 456=A I R 1932 Pat 257. 

~—S. 46 (2) and (6)—Notification 

uodov Cl. (6) does not make transfer by 

raiyat without his consent in writing 

binding on landlord 

138 I C 97=13 P L T 328=1 R 1932 Pat 

169=A I R 1932 Pal 218. 

- S. 46 (G)—Notification under R. 2 

—**Same tribe or caste** embrace case 
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where ibriginal tenant becomes Mussal- 

man of same tribe as transferee 

138 I C 97=13 P L T 328=1 R 1932 Pat 
. 169=A I R 1932 Pat 218. 

-S. 64—S. 64 is procedural and ap¬ 
plies to ghatwnli lands 

142 1C 673=13 P LT781=I R 1933 Pat 

17i=A I R 1933 Pat 52. 

-S. 64 (3)—Bar of suit is not affect¬ 
ed bv cbauee of ghatwal 

142 I C 673=13 P L T 781 = 1 R 1933 Pat 

171=A ! R 1933 Pat 52. 

-Ss. 67, 77 and 64 —S. 64 is procedu¬ 
ral and applies to g^atwali lands 
142 I. C. 673 = 13 P L T 781=1 R 1933 Pat 

171=A I R 1933 Pat 52. 

-Ss. 77, 67 and 64—S. 64 is proce¬ 
dural and applies to ghatwali lands 
142 I C 673=13 P L T 781 = 1 R 1933 Pat 

171=A I R 1933 Pat 52. 

-S. 77—Acquisition of occupancy by 

raiyat under ghatwal is incident of ser¬ 
vice tenure—Local custom creating oc¬ 
cupancy rights in ghatvval tenure is nob 
displaced bv S. 77 

142 I C 673=13 P L T 781=1 R 1933 Pat 

171=A I R 1933 Pat 52 

-S. 81—Grant — Jagir —Jagodib 

estate is not resumable jagir—It is 

shikmi taluk of Ramgarh estate 

130 I C 620 = 35 C W N 201 = 52 C L J 
512=1931 M W N 65=33 M L W 121 = 60 
M L J 245 = 1 R 1931 P C 76=10 Pat 
284=12 P L T 337 = 58 I A 17 = 
A I R 1931 P C 5 (P C). 

S. 84 (3)—Entry in Record of 
Rights can be rebutted by evidence of 
both sides 

A 1 R 1933 Pat 698 (2). 

-S. 84 (3)—Record of Hights in re¬ 
spect of non-agricultural land is nob 
ultra vires and presumption of correct, 
ness of entries exists 

A I R 1933 Pat 621. 

■ -S. 84 (3) — Presumption as to cor¬ 

rectness of entry may be rebutted by 
evidence as to state of things before pre¬ 
paration of Record of Rights—But evi. 
dence must be definite 

A I R 1933 Pat 621. 

■ -Ss. 84 (3) and 127 — Entries made 

by Revenue Officer as to nature and 

permanence of tenure, are presumed to 

be correct until contrarv is proved 

14 P L T 457=A I R 1933 Pat 504. 

S. 87—Record of Rights is pre¬ 
sumed to be correct 

131 I C 325=35 C W N 233 = 53 C L J 11 = 
60 M L J 253=33 M L W 277=10 Pat 
296 = 1 R 1931 PC 101=12P LT 375 = 
58 I A 9--=A I R 1931 P C 30 (P C). 

■ Ss. 94 aud 84—S. 94 overrides S. 
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Record of Rights—S. 94 is intended to 
prevent parties nob availing of op- 
I portuniby provided by Act from reopen¬ 
ing question in ordinary rent puit 

135 P C 105=10 Pat 806 = 1 R 1932 Pat 

25=A I R 1932 Pat 93. 

-S. 94—Claim of rent in excess of 

I rent recorded in kbatians cannot be en- 
i forced 

I 135 1 C 105=10 Pat 806 = 1 R 1932 Pat 25 = 

AIR 1932 Pat 93 

j--Ss. 127 (b) and 132—Village con¬ 

taining raiyats having khuntkatbi rights 
; —Village headman is often tenure holder 
I and tenancy is bis ancestral khuutkatti 
i —Revenue officer has jurisdiction to re- 
i cord rights and liabilities of tenure 
holder 

14 P L T 457=A I R 1933 Pat 504. 

-S. 139 (4)—Tenancy averred bo 

have terminated—Ejectment suit lies in 
civil Courts 

14 P L T €16=A I R 1933 Pat 664. 

I-Ss. 139 (o). (6) and 237~-Suib 

1 by raiyat for declaration of title and 
, recovery of possession from landlord 
j lies in civil Court and limitation is 
ordinary one aud not one year as under 
S. 139 (5) 

12 Pat 802 = 14 P L T 657 = 
A I R 1933 Pat 539. 

-S. 139 (O), (as amended)—Suit un- 

1 dar the section contemplates possos- 

‘ sory suit in which sole question is 

1 whether ejectment was unlawful 

12 Pat 802 = 14 P L T 657 = 

: AIR 1933 Pat 539. 

-S. 139 (4)—Lease for a term of 

years—Lessee is trespasser after period 

. and suit for ejectment in civil Court is 

; not barred under S. 139 (4) 

A I R 1933 Pat 457. 

-S 139, Cls. (4) and (6)—Chap, 4 

does not provide for acquisition of oc¬ 
cupancy rights by under-tenants—Set¬ 
tled raiyats acquiring h.omestead land 
from other raiyats—They cannot i)e 
ejected from homestead land through 
civil Court 

139 I C 394 = 13 P L T 603=11 Pat 456 = 

I R 1932 Pat 223=A I R 1932 Pat 257. 

-Ss. 177 and 21S—Deputy Collector 

purporting to decide question of title— 
j Appeal lies bo Deputy Comniissioner 
and nob to Judicial Comrnissionei—ills 
decision would not be res judicata in 

subsequent title suit 
140 1 C 576 = 1 R 1933 Pat 2=11 Pat 629= 
14 P L T 135=A I R 1932 Pat 353. 

I-Ss. 208 and 11 — Failure to comply 


84—S. 94 applies to rents entered iu 1 with provisions of S. 11 does not occo- 
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CHOTA NAGPUR TENANCY ACT 

sion forefeitiire of ri.$?hf.9 ui tenure. 

142 I C 781=17 R D 334=64 M L J 590 = 
14 L R A Rev 272 = 14 P L T 289=37 
C W N 629=1933 M W N 522 = 57 C L J 
412=37 IW L W 767=60 I A 176=12 
Pat 626=1 R 1933 P C 108 = 
A I R 1933 P C 122 (P C) 

Ss. 203 and 214—Sale under S. 20S 
ultra vires—Jurisdiction is not exjluded 
bv S. 214. 

142 i C 781= 17 R D 334 = 64 M L J 590 = 
14 L R A Rev 272 = 14 P L T 289 = 37 
C W N 629=1933 M W N 522 = 57 
C L J412=37 M L W 767 = 60 I A 176=12 

Pat 626 = 1 R 1933 P C 108 = 
A I R 1933 P C 122 (P C) 

S. 208—Purchaser at sale cf under¬ 
tenure gets it fre9 from oncuirihrances. 
142 I C 781=14 P L T 298 = 37 C W N 
629=1933 iVl W N 522 = 57 C L J 
4 12 = 37 M L W 767=17 R D 334 = 64 
L J 590 = 14 L R A Rev 272 = 60 
J A 176=12 Pat 626=1 R 1933 P C 108 = 

A i R 1933 P C 122 (P C) 

■ " S. 208 Sale of tenancy in execu¬ 

tion of uecreo against part o( tenancy 
interest is not valid and will not bind 
even :n(orest of judgment-debtor against 
whom decree for cass is valid. 

14 P L T 670 = 12 Pat 799=A I R 1933 

Pat 537 

Ss. 211 and 212—Withdrawal of 
deposit by landlord under pretest does 
not amount to recognition of tenancy of 
depositor 

138 ! C 20=13 P LT 387 = 1 R 1932 
Pat 163=1 1 Pac 257=A ! R 1932 Pat 192 

-S. 214 — Whole interest not covered 

by parties joined as defendants—S. 214 
has no application 

142 I C 781 = 14 P L T 289=37 C W N 
629=1933 M W N 522 = 57 C L J 412 = 
37 M L W 767=17 R D 334 = 64 
M L J 590=14 L R A Rev 272 = 60 
I A 176=12 Pat 626 = 1 R 1933 P C 108= 

A I R 1933 P C 122 (P C) 

Ss. 214 and 208—Sale un-ier S. 20S 
ultra vires—Jurisdiction is not exclu¬ 
ded bv S. 214 

142 I C 781 = 14 P L T 289 = 37 C W N 
629=1933 M W N 522=57 C L J 412 = 
37 M L W 767=17 R D 334 = 64 
M L J 590=14 L R A Rev 272 = 60 
I A 176=12 Pat 626 = 1 R 1933 P C 108 = 

A I R 1933 P C 122 (P C) 

“ Ss, 218 and 177 —Deputy Collector 
purporting bo decide question of title— 
Appeal lies to Deputy Commissioner and 
not to Judicial Commissioner—His deci¬ 
sion would not be ros-juilicata in subse¬ 
quent title suit 

140 I C 57 6 = 1 H 193 3 Pat 2=14 P L T 
135 = 11 Pat 629 = A I R 1932 Pat 353 

-S. 237 — (as amended)—Suit by 

raiyab for declaration of title and re- 


] CHOTA NAGPUR TENANCY ACT 
I covery of possession from landlord lies 
I in civil Court and limitation is ordinary 
one and nob one year as under S. 139 (5) 

12 P L T 802 = 14 P L T 657 = 

A I R 1933'Pat 539 

-S. 258—Admissibility of evi- 

i dence —J objecting that his holding 
being described in Record of Rights as 
“maurasi khunt katbidar” was not 
transferable—Liower Court receiving 
evidence to show that J being munda 
his holding was mundari khunt kaiti— 
Court acts improperly in receiving such 
evidence 

130 I C 162 = 9 Pat 952=1 R 1931 Pat 146= 

12 P L T 125=A I R 1931 Pat 136. 

-S. 258—(as amended by Act 0 

of iy20) Suit for daclaration of title 
and confirmation of possession of land, 
which is subject of rent settlement 
proceedings, is not barred 

130 I C 174=13 P LT 184=1 R 1931 

Pat 158 = A ! R 1931 Pat 31 
CHRISTIAN MARRIAGE ACT (15 of 1872) 

-Age of consent is age fixed by law 

in England at time of marriage 

144 I C 960 = 1933 A L J 168 = 55 All 243 
6 R A 20=A I R 1933 All 135 (2) 

-Ss. 4 and 5—High Court has juris¬ 
diction to trv cases under Ss. 4 and 5— 
144 I C 906=55 All 185 = 6 R A 11= 

A I R 1933 All 122 

-S. 4 —Distinction that marrip.ge 

gravely unlawful yet valid is unknown 
bo civil law 

144 I C 906 = 55 All 185 = 6 R A 11 = 

A I R 1933 All 122 

-S. 5—S. A—deals with necessary 

ceremonies before performance of 
marriage 

144 I C 906 = 55 All 185=6 R A 11 = 

A 1 R 1933 All 122 

-S. 80—Entry in marriage register 

is admissible 

141 I C 284 = 26 SLR 423 = 1 R 1933 
Sind 44=A I R 1933 Sind 27 

CITIES AND TOWNS ACT (R S Q 1925) 

-S. 521—Quebec Civil Code, S. 375— 

A gas main laid in the earth is an 
immovable propertv 

136 I C 858 (P C) 

CIVIL PROCEDURE CODE (14 of 1882) 

-3s. 257-A and 2oS—Repeal of 

S. 257-A does nob atfect S. 13 (c) 
Deccan Agriculturists’ Relief Act— 
Agreement for satisfaction of judgment 
debt providing for payment in excess— 
No sanction of Court obtained—.Agree¬ 
ment is void—Executing Court in¬ 
formed of settlement under S. 25S— 
Agreement is still void—Some execut¬ 
ants of mortgage not judgement- 
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debtors under decree in lieu of which 
mortgage is taken—S. 257-A is still 
applicable 

138 I C 459=34 B LR 404=1 R 1932 
Bom 393=A I R 1932 Bom 237 

- Ss. 368 and 372 —Preliminary 

•decree in partition suit—No steps taken 
beyond appointment of commissioner— 
Application after 53 years to substitute 
person as defendant in place of deceased 
defendant and for appointment of com- | 
raissionor—Hold though Court had 
discretion prayer should be refused 
irrespective of whether suit had abated 
or not 

60 Cal 940=A I R 1933 Cal 696 

- S. 470—“I’erson” covers corpo¬ 
rate bodies like Court of Wards 

136 I C 642 = 1 R 1932 Oudh 130=8 
OWN 349 = A I R 1931 Oudh 177 

-S. 470 —Oourt of Wards has power 

to sue or be sued under S. 470 in spite 
of absence of such authority under 

Court of Wards Act (3 of 1899), S. 48. 

136 iC 642 = ! R 1932 Oudh 130 = 8 
OWN 349=A I R 1931 Oudh 177 
-(5 of 1908) 

-Scope—Code is adjective law—It 

regulates procedure but does not create 
or extinguish rights 

138 I C 47=33 P L R 649 = 13 Lah 618 = 
a R 1932 Lah 396=A I R 1932 Lah 401 (FB). 

-Civil Procedure Code and fjimitation 

Act should be construed as one system 

as explanatory of each other 

133 I C 337=12 P L T 423=10 Pat 670 = 
I R 1931 Pat 337--A I R 1931 Pat 241 (FB). 

- S. 2 and 0.34, R. 6 —Application 

under li. (> held not maintainable—Order 
is decree 

144 I C 468=1933 A L J 738 = 
I R 1933 All 436=A 1 R 1933 All 429. 

- S. 2—Decree—Refusal to grant any 

relief to plaintiff implies that suit is dis¬ 
missed 

139 I C 170=54 All 482 = 1 R 1932 All 550 = 
1932 A L J 584=A I R 1932 All 614. 


CIVIL P. C. 

-Ss. 2, 47 and 144—Questions aris¬ 
ing under S. 144 may also be questions 
falling within S. 47 

134 I C 1185=53 CL J 49=1 R 1932Cal 65= 
35 C W N 105=A I R 1931 Cal 779 (2). 

-S. 2—Aladras Agency Tracts, In¬ 
terest and Ltand Transfer Act (1 of 1917) 
S. 4 (2)—Application under S. 4 (2) is 
not suit and order refusing it is not de¬ 
cree 

145 I C 941=1933 M W N 975=38 M L W 
397 = 65 M L J 383=6 R M 130 = 

A I R 1933 Mad 695. 

- S. 2—Preliminary decree—Appeal 

against preliminary decree withdrawn 
and dismissed—Time for applying for 
final decree is three years from such 
order of dismissal 

145 I C 412=37 (VI L W 557=64 M L J 
695=1933 M W N 623 = 56 Mad 520 = 
1 R 1933 Mad 294=A I R 1933 Mad 442. 

- S. 2 — Provincial Insolvency Act 

(1920), S. 52—Decree creating a charge 
—I'roperty brought to sale in execution 
—Order under S. 52 stopping sale is not 
appealable 

141 I C 817 = 37 M L W 114=64 M L J 119 = 

1933 M W N 43=56 Mad 453 = 
I R 1933 Mad 167=A I R 1933 Mad 152. 

-S. 2—Court finally decided contro¬ 
versial mitter in issue—Decision mis¬ 
named as "decretal order”—Decision 
fornjs decree over which remedy is ap¬ 
peal and not revision 

132 I C 654 = 54 Mad 337 = 1931 M W N 
590 = 1 R 1931 Mad 686=33 M L N 143= 
60 M L J 161=A I R 1931 Mad 471. 

-Ss. 2 and 144—Order passed on 

footing that case is governed by S. 144 
is appealable 

140 I C 482 = 11 Pat 553 = 1 R 1933 Pat 11 = 

A I R 1932 Pat 317, 

-S. 2 (2)—Preliminary decree is con¬ 
clusive as regards Court passing it 
135 I C 550 -1931 A L J 508=53 All 283 = 
I R 1932 AH 86=A I R 1931 All 386 (FB). 


--Ss. 2 and 47—Scheme under 3. 92 

providing for appointment of now tru-;tee 
by committee with approval of District 
Judge — Order of District Judge approv¬ 
ing of appointment is nob order under 

S. 47 so as to he appealable 

-133 I C 401 = 1 R 1931 All 641 = 
1931 A L J 1071=A I R 1931 All 765. 

--S. 2—Defendant in suit for specific 

performance is decree-holder 

139 1 C 230=36 C W N 172=1 R 1932 Cal 
579=59 Cal 501=A I R 1932 Cai 579. 


- —Ss. 2 (2) and 9S—Decree contains 
adjudications regarding several items— 
Kach suoli adjudication is decree—S. 98 
should be applied with reference to ad¬ 
judication of e^ich item 

1933 A L J 1425=A I R 1933 All 473. 

-S. 2 (2)—Application by surety for 

cancellation of surety bond—Order pas¬ 
sed thereon is not open to appeal by de- 

croe-l'iolder 

144 I C 731 = 6 R A 3=A I R 1933 All 382. 


I 
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(2) Order of remand held not 
to be decree” 

144 I C 329=1 R 1933 AH 388 = 

A I R 1933 All 261. 
■ I S. 2 (2)—Parties’ right to d o certain 
thing depending on direction of Court— 
Order giving such direction is decree, 
when passed under S. 47 
129 1 C 708 = 53 All 391 = 1 R 1931 All 196= 
^1931 A L J i08=A I R 1932 All 85. 

] I'S. 2 (2) Order dismissing cross-ob¬ 
jections is decree 

A I R 1933 Lah 961. 

^ S. 2 (2) and O. 31, R. 3 — Order dis- 
naissing application for final decree hav¬ 
ing ohecfc of dismissing suit by mort¬ 
gagee is decree and is appealable 

137 I C 273 = 33 P L R 56 = 

I R 1932 Lah 332=A I R 1932 Lah 214. 

^S. 2 (2) Order dismissing appli¬ 
cation for execution in default is not 
a decree 

135 I C 412 = 1 R 1932 Nag 12 = 
27 N L R 339=A I R 1932 Nag 14. 

S. 2 (2) Application for restitu¬ 
tion of property—Subsequent applica¬ 
tion for ascertainment of mesne profits 
— Order passed that hitter application 
is not barred by limitation—No appeal 
lies from Fi:cb ord^ r 

14 P L T 609=A I R 1933 Pat 498. 

I S. 2 (2)—Decree is based on deter 
miration which itself is arrived at on 
contest by Court or by consent of par¬ 
ties In l)oth cases Court has to pass 

ordej .Adjiidicntion mav be declaratorv 

145 I C 1=14 P L T (Sup) 1=12 Pat 359 = 

6 R P 17=A I R 1933 Pat 306. 

-Ss 2 (2) and 34~‘'Right” in sub- 

R. 2 (2) is not synonymous with “right” 
in the sense ot relief which party is en¬ 
titled to in any event—Fact that Court 
has discretion in same n)attei* is also 
right to be claimed—Oi'dor refusing to 
allow interest pendente lito is appeal¬ 
able 

143 I C 43 = 14 P L T 133 = 

I R 1933 Pat 189=A I R 1933 Pot 207. 

■ " Ss. 2 (3) —Cause of action specifical¬ 
ly pleaded and distinct relief claimed 
agiinst defendant who was impleaded 
not meiely for convenience—Order di¬ 
recting removal of defendant’s name 
from array of parties is decree and is 

open to appeal and not revision 

13 1 I C 54 8=1931 A L J 181 = 

I R 1931 All 388=53 All 466 = 

A 1 R 1931 Ail 333 (2). 

-S. 2 (SJandO. 34, R. 8—In redemp¬ 
tion suit mortgagee is decree-holder and 


CIVIL P. C.. S 2 (3) AND O. 34, R. 8 

can transfer his decree iiir 

131 I C 487=54 Mad 708=34 M L W 
556=1 R 1931 535=A I R 1931 Mad 592. 

S. 2 (6) — “Foreign judgment” 
means decree or order of a foreign Court 
as defined in R. 2 f(>) 

138 I C 648^1 R 1932 Mad 609=62 M L J 
; 566=35 L W 763=A I R 1932 Mad 661. 

Ss. 2 (9) and (14)—What is com¬ 
monly called order” is judgment a& 
defined in Civil P. C. 

1933 A L J 1301=A I R 1933 All 762. 

I Ss. 2 (9) and 152—Order setting 
aside ex parte decree is judgment and 
cannot be set aside save under S, 152 or 
on review 

145 I C 302=10 OWN 794 = 6 R O 41 = 

A 1 R 1933 Oudh 385. 

Ss. 2 (lO) and 47—Defendant against 
whom suit is dismissed is paity within 
tho meaning of R. 47 

143 I C 420=1932 A L J 1036=54 AH. 

1031 = A I R 1933 AH 57. 

S. 2 (11)—Rule as to liability of 
heirs in respect of debts of deceased 
under Mahomedan law is not altered bv 
S. 2 (11) 

138 I C 746=54 All 796=1 R 1932 Ail 
4 95= 1932 A L J 727=A I R 193 2 AH 591. 

-S. 2 (ll)—Decree for permanent 

injunction obtained against father in 
joint Hindu family can be executed 
against sou 

134 I C 961 = 55 Bom 709=33 BLR 

1144 = 1 R 1931 Bom 545= 
A I R 1931 Bom 484. 

-S. 2 (ll) — A person to become 

legal representative must retain posses, 
sion of the property belonging to the 
* e.state wdth intention to represent the 

0 S t ^ 1 0 

37 C W N 758 = A I R 1933 Cal 865. 

- S. 2 (ll)—Suit by ward with Court 

of Wards as next friend—Ward dying 
—Court of Wards continuing suit i.*- 
in position of legal representative and 
not of a next friend and can carry on 
suit — Court of Wards need not act 
through manager 

144 I C 368 = 29 N L R 118 = 1 R 1933 

Nag 234=A I R 1933 Nag 85. 

-S. 2 (ll)—Suit against wrong legal 

representative — PlaintilT acting bona- 
fide—Decree is binding on real legal 
represent ati ve 

144 I C 663 =29 N L R 89 = 6 R N 4-= 

A I R 1933 Nag 73. 

-Ss. 2 (ll) and 52 (IJ—Plea as to 

whether legal representative hos or has 
not assets of rlecesaed in his possession. 
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is confinsd to executioo only ' 

134TC 862=1 R 1931 Nag 190=27 N L R 

247=A I R 1931 Nag 173. 

-S. 2 (12) — Transfer under deed * 

obtained by undue influence and fraud 

—Possession of transferee is wrongful j 

as between himself and person defrauded 

from date of possession under transfer 
136 I C 108=9 OWN 196=7 Luck 64=59 
I A 147=62 M L J 451 = 36 C W N 461 = 34 
BLR 771 = 55 C L J 255=35 M L W 
667=1932 M W N 502=1932 A L J 

297=! R 1932 PC 60 = 
A I R 1932 PC 89 fP C). 

-S. 2 (12)—Sale under Pengal Land 

Revenue Sale Act—Dafaulter’s posses- 
pioQ after conflrmation of sale is wrong¬ 
ful for purposes of mesne profits without 
reference to any resistance to possession 

or dispossession i 

135 I C 875 = 35 C W N 395 = 1 R 1932 
Cal 171=A ! R 1931 Cal 805. 

-S. 2 (12)—Joint tortfeasors—Liabi¬ 
lity of, if mesne profits are taken to be 
damages, has been modified by the spe- 
cial provisions of the Civil Precedure 
Code (1908) 

135 I C 876=35 C W N 367 = 1 R 1932 

Cal 172=A 1 R 1931 Cal 802. 

-S. 2 (12)—Measure of—In case cf 

landlords and tenants holding under 
them, measure of assessment is different 
135 I C 876 = 35 C W N 367 = 1 K 1932 
Cal 172=A I R 1931 Cal 802. 

-S. 2 (12)—Mesne profits—Measures 

of—Principle is not what plaintiff has 

lost but what defendant has gained. 

135 I C 876 = 35 C W N 367 = 1 R 1932 Cal 

172=A I R 1931 Cal 802. 

■-S. 2 (12) — Executing Court can¬ 

not allow interest when decree is silent 
as to interest — A. I. H. 1027 Mad. 

9o1=105 / C 34, OverriUed 
1351 C 305 = 54 Mad 955=61 M L J 596 — 

I R 1932 Mad 65=34 M L W 305 = 1931 
M W N 576=A I R 1931 Mad 650 (F li). 

-S. 2 (12)—Interest on rnesue profits 

may be disallowed on special grounds 

131 I C 833 = 1 R 1931 Mad 593 = 

A I R 1931 Mad 513. 

S. 2 (12) —Sum to be awarded is 

nob what plaintiff has lost by exclusion 

from possession, bub what defendant 

has made by wrongful possession 

A I R 1933 Nag 316. 

S. 2 (12) — Cosharer u ithheUl from 

possession after partition is entitled to 

claim actual cultivating profits 

A I R 1933 Nag 31C. 

S. 2 (12)—Suit for mesne profits 

Allegation of actual receipts of profits 

^Suit is not cognizable by Small Cause . 


CIVIL P. C., S. 2 (12). 

Court—21 N Tj R 18=.4 I R 1925 Nag 
327=88 J C 876, Overruled 

141 I C 825 = 29 N L R 61=1 R 1933 Nag 

82=A I R 1933 Nag 87. 

- S. 2 (15)—Council—Admission by, 

on point of law does not bind client 

137 I C 381=34 BLR 236 = 56 Bom 324 = 
I R 1932 Bom 245 = A I R 1932 Bom 291. 

-S. 2 (15)—Pleader for party con¬ 
ceding that compromise decree includes 
matters not relating to suit—Concession 
is one of law not binding on party in 
second appeal 

132 I C 434=1 R 1931 Bom 322=33 
BLR 463=A I R 1931 Bom 295. 

-S. 2 (15)—Order passed on payment 

of costs—Advocate has authority to ac¬ 
cept any legal consequences flowing from 
such act even if advocate has accepte.i 

without realizing consequences 
142 I C 903=1932 M W N 1118=1 R 1933 

Mad 259 = A I R 1933 Mad 410. 

-S. 2 (15)—Admission by counsel on 

point of law—Client is not estopped* 

questioning it in appeal or revision 

138 I C 88 = 24 M L W 393 = 1 R 1922 Mad 

4S8=A I R 1932 Mad 409 

-S. 2 (15)—Authority to effect com¬ 
promise is different from authority tO' 

file compromise petition 

142 I C 113=12=Pat 117=13 P L T 737 = 
I R 1933 Pat 109= A I R 1933 Pat 104. 

-S. 2 (17) — Receiver is a public: 

officer 

132 I C 634=35CWN 163 = 58 Cal 850 = 1 R 
1931 Cal 586=A I R 1931 Cal 503. 

-S. 2 (17) — Olficial Heceiver of Cal¬ 
cutta High Court is yiublic cflicer 

130 1 C 903 = 57 Cal 1127 = 1 R 1931 Cal 

423 = A I R 1931 Cal 61 

-S. 2 (17) — Receiver appointed to 

manage property and collect rent on 

comrnission ispubHc olficer 

140 I C 4 58 = 36 M L W 694=193 2 M W N 

1240 = 1 R 1933 Mad 11 = 
A I R 1933 Mad 105. 

-S. 4—In absence of specific provision 

to contrary ordinary rules of procedure 

appl V 

138 I C 725 — 7 Luck 601 = 1 R 1932 Oudh 
321 = 9 0 \V N 538=AI R 1932 Oudh 210(FB.) 

-S 4 and O. 18, li. G — Evidence by 

witness given in Urdu recoriled by Judge 

in Englisli and not interpreted to him — 

O. 18, Ji. G held inapplicable—Case held 

to be governed by Oudh Laws Act (1870), 

S 19 

132 ! C 270 = 1 R 1932 Oudh 270 = 8 OWN 
685 = 32 Cr. L J 851 = 1931 Cr. C 817 = 16 A I 

Cr. R 486=A I R 1931 Oudh 38 5. 

-S. 6 — S. G does noc interfere with 

Court's pow’er to pass decree in suit for 

accounts exceeding its pecuniary juris- 
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CIVIL P. C.. S. 6 

diction — S. (5 must be read subject to | 

Suits Valuation Act 

137 I C 702:^34 B L R 44 = 56 Bom 23 = 

I R 1932 Bom 3i4=A I R 1932 Born 111. 

-S. 7—Execution—Small Cause Court 

decree not transferred to the ordinary 
side—It cannot be executed by the Judge 
of Small Cause Court bv attachment and 
sile of immovable property 

132 I C 208 (Lah ) 

-S. 9 andO. 32—Setting aside of, on 

ground of fraud — Minor — Right is 

substantive — S. 11, Civil P. C., or S. 14, 

Evidence Act, does not operate as bar 

138 I C 465=16 R D327 = ! R 1932 All 
413=54 All 646=1932 A L J 437 = 
A I R 1932 All 293 (F B.) 

-S. 9—Jurisdiction of civil Court to 

try suit challenging election of Chairman 

of District Board is impliedly barred 
142 10 403=1933 A L J 303 = 55 All 406 = 

A I R 1933 All 358. 

—“S 9—Matters relatiogto valuation, 

asses-^ment, etc ,by Cantonment Board are 

excluded from civil Court’s jurisdiction 
14 4 I C 1016=1933 ALJ 162 = 6 R A 31 = 

A ! R 1933 All 163. 

-S. 9 — “Caste questions” moan ques¬ 
tions allecting internal autonomy of the 

caste — M-»aning of “oasto” considered 

I3V 1C461 -34 BLR 343=56 Bom 242 

I R 1932 Bom266 = 
A 1 R 1932 Bom 122 (F B ) 

-S. 9andO. 1 Jt. H—Every mem ber of 

caste of Hindus is enbir.led to inspection 

of account hooks regarding management 

of caste property l)y its manager — Suit 

for declaration of such right in civil 

Courts is not barred—such suit is re- 

I)res9ntative suit within meaning of S. 9 

and O. 1. \{. 8 

137 1 C 461 -34 BLR 343 = 56 Bom 242 

1 R 1932 Bom 266 = 
A 1 R 1932 Bom 122 (F B.) 

-S. 9—Jurisdiction of Courts is uni¬ 
versal unless expressly or impliedly 
barred 

139 I C 210=34 BL R 944=1 R 1932 Bom 

475rrA I R 1932 Bom 456. 

-S. 9—Suit to viridicate person’s 

riglits not to oHice but to mere dignity 

unconriccted with any profits or ecuolu- 

monts is not njaintainablo 

132 I C 44 0=1 R 1931 Bom 328--33 B 
L R 479 - A I R 1931 Bom 273. 

-S. 9 — p>t'ngal Municipal Act (J of 

ISS-lj, B. lo — I’dection R. -10 — District 

Magistrate declaring election void 

Dectaribory suit in civil Court — Civil 

(’ourt's jurisdiction isnotousted hv H.-IO 
145 I C 248 -37 C W N 122 = 60 Cal438=6 

R C 84=A I R 1933Cal 492. 


CIVIL P. C.. S. 9 

-S. 9—** Neota ” is not legal, but 

social obligation 

34 P LR 218=A I R 1933 Lah 317 (1.) 

-S. 9—Suit against ofiice of agent of 

rail way does not lie—Secretary of State 
for India can be sued as a corporation 
sole 

14 Lah 330=AI R 1933 Lah 203. 

-S. 9 —Claim to exercise right of 

worship is cognizable by civil Court 

145 I C 1014 = 38 M L W 333 = 

A IR 1933 Mad 726. 

-S. S—Suit of mere “honours” does 

not lie 

143 I C 104 = 1932 M W N 1090=1 R 1933 

Mad 269 = A I R 1933 Mad 264. 

-S. 9 — Wrongful excommunication 

without giving plaintilT opportunity for 
defence — Claim for damages is main¬ 
tainable 

140 I C 422 = 55 Mad 727 = 1 R 1932 Mad 
901-=1932 M W N 563 = 35 M L W 647=62 

M L J 608=A I R 1932 Mad 445. 

-S. 9 — Applicability—Civil P. C. is 

enactment of general application 

137 I C 606=7 Luck 716=16 R D 246 = 13 
L R A Rev 246 = 9 OWN 488 = 1 R 1932 
Oudh 243=A I R 1932 Oudh 199 (F B.) 

-S. 9—Validity'oC an election cannot 

be questioned on grounds in S. 15 other¬ 
wise than by means of election petition 
to he decided by election tribunal “Civil 

Court lias no jurisdiction 

10 O W N917=A I R 1933 Oudh 423 (2) 

-S 9—Auction-purchaser when ob- 

struct?d in taking possession has a cause 

of action and a suit for recovery of 

possession lies in civil Court 

133 I C 337=12 P L T 4 23=10 Pal 670 = 
I R 1931 Pat 337=A I R 1931 Pat 241 IF B.) 

-S. 9—Application—Act applies only 

when relationship of landlord and 
tenant is established — Civil Court has 
juris liction to decide whether such 
reUtioDship exists 

A I R 1933 Pat 695. 

-^-S. 9—Revenue law of N. W. Fron¬ 
tier— Civil Court li*is jurisdiction to 
partition only agricultural land and not 
buildings. 

146 I C 201 = 6 R Pesh 14 = 
A I R 1933 Pesh 101 (2} 

-S. 9 — Civil Courts — Eegislation 

ousting jurisdiobiou should be carefully 
examine I 

11 Rang 125 = A I R 1933 Rang 124 

-Ss. 10 and 11—Appeal against de¬ 
cree on same cause of action pending-** 
Party filing another action— Previous 
decree is not final—Course to be adopt¬ 
ed by Court is to adjourn action pending 
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CIVIL P. C., Ss. 10 AND 11 
appeal 

134 I C 331 = 36 C W N 1=1 R 1931 P^C 283 
=34 M L W 565 = 61 M L J 420 = 
1931 A L J 833=A I R 1931 P C 263 (P C). 

-S. 10—Order of .ludge under S. 10, 


is judgment” and is appealable 
144 I C 806=35 BLR 15=57 Bom 364 = 
I R 1933 Bom 285=A I R 1933 Bom 85 

-S. 10—The three essentialsthat are 

necessary for bringing into operation 
S. 10 are: (l) that the matter in issue 
in the second suit is directly and sub¬ 
stantially in issue in the previously in¬ 
stituted suit; (2) that the parties in the 
two suits are the same, and (3) that the 
Court in which the first suit ia institu¬ 
ted, is a court o^ competent jurisdiction 
to grant the relief claimed in the sub¬ 
sequently instituted suit. 

60 Cal 1096=A I R 1933 Cal 887. 

-S. 10—Proceedings Ijefore Calcutta 


] CIVIL P. C., Ss. 10 AND 115 
’ on result of appeal— Suit should be 
stayed—Order refusing stay is case” 
within S. 115 

144 I C 107 = 1 R 1933 LaH 416= 

A I R 1933 Lah 50. 

-S. 10—Application from order under 

S. 10—High Court can interfere if suit¬ 
able grounds are disclosed 


Improvement Tribunal under b. lb. 
Land Acquisition Act, instituted subse¬ 
quent to title suit—Whether Civil Court 

<5an invoke S. 10— Quaere 

60 Cal 1096 = A I R 1933 Cal 887. 

-S. 10—One test is whether decision 

in previous suit would act as ^■es judicata 

140 I C 155=30 C W N 667 = 

I R 1932 Cal 692=A I R 1932 Cal 751. 

-S. 10—Petitioner praying to trial 

Court to stay suit till previous suit was 
finally disposed of —Prayer rejected— 
Rule issued by High Court calling upon 
opposite party to show cause why suit 
should nob be stayed during pandeneyof 
appeal in previous suit — .Appeal inprevi- 
ous suit dismissed and second appeal pre¬ 
ferred—Scope of rule originally issued 
should be extended so as bo cover second 

appavl pending in High Court 

140 I C 155=36 C W N 667 = 

I R 1932 Cal 692=A I R 1932 Cal 751. 

-S. 10—Axjplicabiliby—‘S. lOcontains 

no reference whatever to subject-matter 

or cause of action 

140 1 C 155 = 36 C W N 667 = 

I R 1932 Cal 692=A 1 R 1932 Cal 751. 

--S. 10—Suit on same question pend¬ 
ing second appeal—Application for stay 

must first be made to lower Court 

133 1 C 222 = 53 C L J 619 = 
I R 1931 Cal 670 :-A I R 1931 Cal 779 H) 

S. 10—Orde’* of sbav c\n be revived 

141 IC 186 = 34 P L R 123 = 
I R 1933 Lah V3=A I R 1933 Lah 605. 

S. 10 "Stay order—Revision is not 

competent 

141 I C 177=34 P L R 86 = 
I R 1933 Lah 71-=A I R 1933 Lah 191. 

-Ss. 10 and 11 -j —Suit connected 

'vibh pending appeal—Decision turning 


139 I C 48=33 P L R 737 = 
A I R 1933 Lah 34. 

-S. 10—Three previous suits onhun- 

dis by plaintiffs disposed of—Subsequ¬ 
ent suit on different hundi against, same 
defendants—Suit contested by only one 
defendant and stayed at his instance 

It is unfair to plaintiffs to stsv suit 

139 I C 48 = 33 P L R 787 = 
A J R 1933 Lah 34. 

-S. 10—Suit on same cause of action 

stayed pending decision of appeal on 

ground of balnnce of convenienco 

129 1 C 889=31 P L R 550 = 
A I R 1931 Lah 65 (2) 

-S. 10— Entire subject-matter in 

both suits must be same 

132 I C 257 = 1 R 1931 Oudh 257 = 
8 Oudh 644 = A I R 1931 Oudh 313. 


-S. 10—Suit first instituted in wrong 

Court and subsequently in proper Court 
—Second suit is not continuation of the 
first even though subject, matter and 
parties are indentical—Limitation runs 
when subsequent suit is institutefl Ex- 
emotion may be claimed under Ijimita- 
tion -Act, S. 1 4 

144 I C 56=1 R 1933 Sind 169= 

A I R 1933 Sind 117. 

-s. 11 —Adveksk ElNDING—Legality 

of such finding not questionable in sub¬ 
sequent inter partes proceedings 

137 1 C 785=1932 A L J 283 = 
I R 1932 All 353=A I R 1932 All 353. 


-S. 11 — Adverse finding—Several is¬ 
sues in former suit found against party 
— Appeal against all of them Adverse 
findings given—Those issues arising in 
subseqent suit —Suit held to be barred 

bv res judicata 

139 I C 206 = 34 BLR 936 = 

I R 1932 Bom 481 “A I R l932 Bom 484. 

- S. 11— .Adverse finding — Decree 

wholly in favour of party—No issue de¬ 
cided against such party is res judicata 

in subsequent suit 

33 M L V/ 614=AI R 1933 Mad 770. 

-S. 11—Adverse finding—Decree in 

plaintilY’s favour— Adverse finding on 
issue not afl'ecting decree is not res 
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139 ! C 197 — 1 R 1932 Mad 642 = 
36 M L W 388=1932 M W N 1169= 

A I R 1932 Mad 541. 

-S, 11—Adverse finding — Decree 

wholly in favour of party—No issue de¬ 
cided against him is rps judicata 

137 I C 616 = 1 R 1932 Mad 413 = 
1931 M W N 1323 = 35 M L W 35= 
62 M L J 141 = 55 Mad 483 = 
A I R 1932 Mad 207. 
S. 11—Adverse finding—Party suc¬ 
ceeding in suit though soma findings 
against him—Fact that he does not ap¬ 
peal against such finding does not ope¬ 
rate as res judicata against him 

10 O w N 844 = A I R 1933 Oudh 439 

-S. 11 —Al l'LICAHir.ITY AND SCOPE— 

S. 11 is not exhaustive—Englisli deci¬ 
sions sliould ho considered for grasping 
general principles 


137 I C 328=10 Rang 322 = 34 BLR 
1040=59 I 4 247 = 1932 A L J735 = 63 
M L J 64 = 36 M L W 1 = 9 O W N647=55 
C L J 403 = 30 CWN 726=33 PLR 519 = 1 R 
1932 P C 184 = A I R 1932 P C 161 (P C). 

■ Ss. 11 and 10—Applicability and 
scope Apfieal against decree on snrne 
ciuse of action pending—Party filing 
another action — Previous decree is not 
final—Course to be adopted hy Court 
is to Mfljonrn setion pending appeal 

131IC 331 = 36 CW N1=IR1931PC 
283 = 34 M L W 565=61 MLJ420=1931 
; A L J 833 = A I R 1931 P C 263 (P C) 

-S. 11—Applicability and scope— 

S. 1 I i.s nob exhaustive 

132 I C 598 = 35 CWN661 = 1931 AL J 
453 = 53 All 103 = 1 R 1931 PC 182=33 B L R 
979 = 53 C L J 552 =58 I A 158 = 61 M L J 
190=1931 M W N 742=34 M L W 459 = 

A I R 1931 P C 114 (PC) 

-S. 11 — Aj)plicahiliby and scope— 

\\ !ien afipeal abates decision of Court 


aPpoiled from l^ccornes ros jiidicita 
138 ! C 406 r!R 19X2 A!! 401 = 1932 A L J 

6!5=A 1 R 1932 All 603. 

-S. 11 — Appliciil)ility and S'ope — 

Suit for acccunts as trustee dismissed — 
Suit in ilevonue Court for profits for 

same periotl (••innofc lie allowed 

137 1 C 166=16 R D IlO-I R 1932 All 
278=193/ A L J 93 = 13 L R A Rev 29 = 

A ! R 1932 AW 178. 

S. 11—.A pnlicahility and Scope — 
n. 1', Dand Revenue Act (I'JOl). S. | 
(k)— S. (ID does not take place 

of rule of ros judicata in i»artifcion suits 
— S. 2'i'i (k) only bars suits asking for, 
alteration of total amount of shares in 
malial or suits asking for holding to bo 
cliaiiged from one raahal to another I 


133 I C 4GS=I R 1 931 All 676=1931 A L J 

307=15 R D 322=53 All 568 = 

A I R 1931 All 462. 

S. 11—Applicability and seopo— 
Res judicata—Matter not expressly 
decided is barred 

139 1 C 37=34 B L R 379=1 R 1932 Bora 
1 465 = A I R 1932 Bom 326 

‘ S. 11—Applicability and scope— 
S. 11 is not exhaustive 

134 I C 970 = 33 BLR 1139=1 R 1931 
Bom 554=A I R 1931 Bom 507. 

S. 11—Applicability and scope— 
Applicability depends on identity of 
issues and not subject matter 

143 1 C 179=56 C L J 369 = 
A I R 193 3 Cal 222. 

S. 11—Applicability and scope— 
Decision based on several grounds— 
It is res judicata for each ground 

137 I C 696=36 C V/ N 72 = 1 R 1932 Cal 
365 = 54 C L J 479=A I R 1932 Cal 385. 

-Ss 11 and 33—Api)Hcabiliby and 

scope—Decree to be binding on person 

must have force of res judicata 

132 I C 625=35 CWN 66=1 R 1931 Cal 

577=A I R 1931 Cal 511. 

-S. 11 -Applicability and scope— 

Where state of allairs after decision in 
suit still continues, the decision operates 
as res judicata during pendency of 
appeal 

132 i C 81 = 35 CWN 46=! R 1931 Cnl 

513=A I R 1931 Cal 397. 

—11—.\pplicability and scope— 
Judgment is conclusive only in respect 
of matter necessarily inconsistent with 
it 

131 I C 562 = 34 CWN 839 = 1 R 1931 Cal 

450=A I R 1931 Cal 353. 

-S. 11—Applicability and scope— 

Rejection of claim to be occupancy 

tenant by Revenue Court — Declaratory 

suit that plaintifi* is o^vner of land is 

not barred 

A 1 R 1933 Lnh 1016 (1). 
——S. 11—Applicability and scope — 
Apnlicability of principle of res judicata 
—(Question ns to executability of decree 
is one of consbrucbiori 

141 I C. 577 = 34 P L R 528=14 Lah 409= 

I R 1933 Lah 150=A I R 1933 Lah 534. 

-S 11—Applicability and scope— 

General princi.oles underlying that rule 
can be invoked in reference to matters 
on which section is silenbor with regard 

to proceedings to which it does not applv 
141 I C 454 = 34 PLR 196=14 Lah 369 = 

I R 1933 Lah 86=A I R 1933 Lah 551. 

-S. 11—Applicability and scope— 

Different valuation of same property in 
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suit does not take case out of resiudicata 
134 I C 524=32 P L R 214=1 R 1931 Lah 

956=A 1 R 1931 Lah 217. 

- S. 11 —Applicability and*^ ^scope— 

Appeal from decision in previous suit 

pending before Privy Council—Decision 

does not operate as res judicata 

135 IC 657=12 Lah 497=32 P L R 910 = 
1 R 1932 Lah 113=A I R 1931 Lah 161. 

- S. 11 —Applicability and scope— 

S. 11 in not exhaustive 

140 I C 461=1932 M W N 1201=36 M L W 
699=63 M L J 778=56 Mad 335=1 R 1933 

Mad 10=A I R 1933 Mad 9. 

- S. 11 —Applicability and scope— 

3. 11 is not exhaustive 

137 I C 606=9 OWN 488 = 1 R 1932 Oudh 
243 = 16 R D 246=13 L R A Rev 246 = 
7 Luck 716=A I R 1932 Oudh 199 ( F B). 

-S. 11 —Applicability and scope— 

Rule of res judicata is necessarily rule 
of evidence 

137 1 C 606=13 L R A Rev 246=7 Luck 
716=16 R D 246=9 OWN 488=1 R 1932 
Oudh 243=A I R 1932 Oudh 199 (F B). 

-S. 11 —Applicability and scope — 

Right between two persons adjudicated 
upon—Third person though not party 

cannot set up defeated person’s rights 

139 1 C 631=9 O W N 813 = 1 R 1932 Oudh 
372=8 Luck 710= A I R 1932 Oudh 342. 

- S. 11 —Applicability and scope— 

For operation of doctrine of resjudicata, 

there must be reciprocity 

143 I C 542 = 14 P L T 1S9 =I R 1933 Pat 

193=A IR 1933 Pat 210 (2)* 

-S. 11 and O. 2, R. 2 and O. 34, R 

14—Applicability and scope—Kes judi¬ 
cata under O. 2, 11. 2 and S.ll—Dift'er- 

enee as regards O. 34, R. 14. pointed out 
145 IC 373 = 6 R R 43=A I R 1933 Rang 158. 

- S. 11 — Applicability and scope — 

S. 11 and explanations thereto apply to 
execution proceedings — Question of 
limitation not raised on application for 
execution—Order for execution issued— 
Judgment-debtor cannot contend in any 
subsequent application that former ap¬ 
plication was time barred 

140 I C 702 = 26 SLR 91=1 R 1933 Sind 12 

= A I R 1932 Sind 116. 

- S. 11 —Applicability and scope — 

The findings of a trial Court against 
whose decision an appeal is made bub 

not prosecuted are res judicata 

134 1 C 1171=1 R 1932 Sind 3 = 25 SLR 

493=A I R 1931 Sind 170. 

-S. 11 — Cause of Action — 

Oenuineness of mukarrari grant de¬ 
cided in former suit cannot form res 


! CIVIL P. C., S. 11—CAUSE OF ACTION 

I judicata in subsequent suit for possession 
i 136 I C 625=55 C L J 330=36 C W N 573 = 
i 62 M L J 674=35 M L W 792=1 R 1932 P C 

129=A 1 R 1932 P C 126 (P C). 

1 - S. 11—Cause of action—Decision in 

former suit cannot operate as res judicata 
, in another suit in which cause of action 
I is distinct 

138 I C 495=1 R 1932 All 438 = 1932 A L J 

598=A I R 1932 All 553. 

-S. 11—Cause of action — Decision 

on pure question of law does nob operate 

• as res judicata when the subject matter 

as well as cause of action is different 
135 I C 843=1931 A L J 1076=1 R 1932 All 
107=16 R D 26=A I R 1932 All 169. 

-S. 11—Cause of action—3. 11 does 

not require causes of action to be same 
and makes no distinction between ques¬ 
tions of fact and questions of law 
[ 138 I C 161=15 N L J 1=1 R 1932 Nag 8o = 

A 1 R 1932 Nag 90. 

-S. 11 — Cause of action — Suit 

brought for partition of certain survey 
numbers not included in previous parti¬ 
tion suit—Plaintiff' alleging that be did 
nob know of their existence and infor¬ 
mation about them being withheld 
through mistake or fraud by defendant 
—Suit held not barred—Article of limi¬ 
tation applicable was either Art. 142 or 
Art. 144 and not Art. 25 or Art. 9G, Lim, 
Act 

130 I C 552 = 1 R 1931 Sind 40 = 

A I R 1931 Sind 27. 

-^S. 11—Co-DEFENEANTS— Question 

decided between co-defendants in previ¬ 
ous suit bars a subsequent suit when the 
decision is necessary to give relief to the 
plaintiff: AIR 1930 Rang' 222, Re¬ 
versed 

137 I C 328 = 10 Rang 322 = 34 BLR 1040 
= 59 I A 247=1932 A L J 735 = 63 M L J 64 
= 36 M L W 1 — 9 OWN 647 = 55 C L J 
403=36 C W N 726 = 33 P L R 519 = 
I 1 R 1932 P C I84=A I R 1932 P C 161 (P C). 

I ^ S. 1 l““Co-defeDdants — Conditions 
^ necessary for decision to be res judicata 
between co-defendants stated — Thera 
must be conflict of interests — Decision 
of conflict is necessary—Question must 

be finally decided 

, 133 i C 721 = 61 M L J 415 = 34 M L W 439 
— I R 1931 P C 257=35 C W N 1217=8 O W 

N 973=A I R 1931 P C 231 (P O, 

H^Co-defendants—Res judicata 
applies only whore there is conflict of 
I interest decision of which is necessary 
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and finallv yiven 

132 I C 598=35 C W N 661 = 1931 A L J 
453=53 All 103=1 R 1931 P C 182= 
33 B L R 979=53 C L J 552 = 58 I A 158 = 
61 M L J 196 = 1931 M W N 742 = 34 M L W 

459=A I R 1931 P C 114 (P C). 

- S. 11 —Co-defendants—Res judicata 

as between co-defendants—Essentials 
for application of rule are whether thore 
was conflict of interests, was it necessary 
to decide that ccnliict in order to give 
plaintilV relief he claimed, and was the 
question finally decided between defen¬ 
dants—In prior suits rnomhers of family 
of Tv claiming shares of properties alleging 
that they belonged to plaintitl' and de¬ 
fendants jointly—Allegation denied by 
,S' contesting claims but admitted by .4 T? 
and other members of Zj’s family—Ad¬ 
judication of rights and shares of con¬ 
testing and noD-contesting parties neces¬ 
sary— M atber decided between parties — 
Subsequently .1 li filing suit against S 
and other defendants in former suit — 
They raised same plea — They were 
barred 

145 I C 461=6 R A 109 -A I R 1933 All 206. 

-S. il—Co-dofendants — Conditions 

precedent for judgment operating us 
res judicata botvveon co-defendtints are 
tliat there must bo conflict of interest 
between tliein; decision of siicli conflict 
must be necessary to give plaintiff relief; 
and question between defendants must 
liave been decided 

138 I C 552^^13 L R A Rev 365=16 R D 
450-13 L R A Cr 225 = 1 R 1932 All 444 = 
1932 A L J 605=A 1 R 1932 All 643. 

-S. 11 —Cc-defendants— Z, a Mabo- 

medan, suing lor declaration that he 
was entitled to feurannas share alleging 
that property was of his brother Y — Y's 
daughter Z and four sens of wife's 

brother were defendants —Y not defend¬ 
ing suit-—Other defendants alleging tliat 
property belonged not to Y, but to Y's 
wife—Court deciding that property be¬ 
longed to Y and decreeing suit—Sub- 
serjuent suit by Z for declaration that 
she was entitled to nine annas share in 
tliat property on basis tliat it belonged 
to iier father Y, and not to her mother — 
Otherdefendants in previous suit alleging 
that it belonged to Z's mother—Though 
])r('vious suit was not defended by Z, 
still tliero was latent conflict between 
her and her co-dofendants in that suit, 
and hence decision in that suit operated 


as res judicata 

139 I C 161=1932 A L J 1063 = 
I R 1932 All 542=A I R 1932 All 520. 

- S. 11—Co-defendants — Essentials 

are: (l)'there must be conflict between 
co-defendants; (2) it must be necessary 
to decide the conflict; and (3) the question 

must have been finallv decided 

137 I C 46=35 C W N 1203 = 1 R 1932 Cal 

261 = 59 Cal 636=A 1 R 1932 Cal 271. 

-S. 11—Co-defendants—In previous 

suit, one set of defendants admitting 
plaintiff’s claim—Decision regarding ad¬ 
missibility of certain document indirectly 
necessary—Issue regarding admissibility 
of that document in subsequent suit 
between two sets of defendants would 
be barred 

142 I C 724=14 Lah 31 = 34 P L R 313 = 
I R 1933 Lah 252=A I R 1933 Lah 274. 

-S. 11—Co-defendants—Tenant can¬ 
not deny landlord’s title even after ex¬ 
piry of tenancy so long ns he does not 
surrender possession—Suit by P against 
1) lor recovery of possession dismissed 
by reason of previous suit—That suit 
was by d/ against P, D being added as 
subtenant— P'a pleas that ho was owner 
and that he was in adverse possession 
found against him and suit decreed for 
possession—Findings in this suit are not 
res judicata betweeti P and D — Decree 
in previous suit dees not operate as evic¬ 
tion by paramount title so as to liberate 
D from estoppel against pleading jus 
tertii 

138 i C 34 = 1 R 1932 Mad 477=1932 M \V 
N 87=35 M L W 288=62 M L J 313 = 

55 Mad 601=A 1 R 1932 Mad 298. 

-S. 11—Co defendants—Decision is 

not res judicata as between co defendants 

unless it was necessary for decision of 

the plaintiff’s ca«;e 

144 ! C 253=1 R 1933 Pat 226 = 

A I R 1933 Pat 146. 

-S. 11 —Co-defendants—Resjudicata 

as between co-defendants — Conditions 

necessary for applicability of rule are 

(l) conllict of interests, (2} decision 

necessary to give plaintiff relief, and (3) 

final decisions 

AIR 1933 Rang 255. 
-S. 11 —Co-defendants — Adjudica¬ 
tion to be res judicata there must be.dis- 
pute between co-defendants—Decision 
on such dispute must bo necessary to 
give relief to plaintiff' — Rights of co¬ 
defondants must have been adjudicated 

upon _ 

134 I C 1171 = 1 R 1932 Sind 3=25 SLR 

493=A I R 1931 Sind 170. 
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CIVIL P. Cv, S. ll—COMPETENT COURT 
-S. 11— Competent Court —Applica 

tioQ for parbition—Mahal divided into 
four pattia—One patfci jointly allotted 
bo A and B and their sister C^A and B 
being recorded as owning 14 shares in 
the patti and C as owning only one 
share —C bringing civil suit against A 
and B claiming larger share than re¬ 
corded in her name— C's suit was neither 
barred by res judicata nor by S. 233-K, 
U. P. Land Revenue Act 

139 I C 176=16 R D 476=13 L R A Rev 298 
=54 All 742=1932 A L J 621=1 R 1932 All 

546=A I R 1932 All 666. 

-S. 11—Competent Court—It is nob 

necessary that the two Courts must have 

concurrent territorial jurisiiction 
143 I C 75=54 AU 824 = ! R 1933 All 177= 
1932 A L J 984=A 1 R 1932 All 660. 

-S. 11 —Competent Court — First 

Court must be competent to try nob 
merely subsequent issue bub subsequent 
suit 

141 I C 641 = 54 AH 786 = 1 R 1933 AH 85 = 

16 R D 400=193 2 A L J 511 = 

A I R 1932 Ail 483. 

-S. 11 — Competent Court — Re¬ 
venue Court in partition proceedings 
between parties is entitled bo give deci- 
sions as to title and possession — Its de¬ 
cision is one on which rule of res judi¬ 
cata can be passed 

133 I C 468=1 R 1931 AH 676=1931 A L J 

307 = 15 R D 322 = 53 AH 568= 

A 1 R 3931 AH 462. 

S. 11 — CorapetenbCourt—Judgment 
by Court without; jurisdiction is not con¬ 
clusive between parties 
131 I C 248=1 R 1931 AH 360=1931 A L J 
240=53 AH 560=A I R 1931 AH 454. 

S. 11—Competent Court—Jurisdic¬ 
tion is power to hear and determine—It 
does not depend upon regular e.xercise 
of power or correctness of decision— 
Court has jurisdiction to decide wrong as 
well as right 

131 I C 878=1 R 1931 AH 446=1931 A L J 

301 = A I R 1931 AH 425, 
11 — Competent Court—Court in 
which issue is previously raised must be 
competent to try subsequent suit 

57 Bom 456 = 35 BLR 630 = 
A I R 1933 Bo.m 208. 

S. 11—Competent Court—"Compe. 
tent to try the subsequent suit” means 
competent bo try the subsequent suit 
if brought at the time the first suit' was 

brought.” 

37 C W N 810 = A ! R 1933 Cal 879. 
S. 11—Competent Court — Want of 


! jurisdiction by Court merely becauses 
value of property has since increased' 
does not bar application of doctrine of 
res judicata 

137 I C 46=35 C W N 1203 = 1 R 1932 Cal 
261 = 59 Cal 636=A I R 1932 Cal 271. 

-S. 11 — Competent Court —Where 

case clearly comes within S. 11 doctrine 
of general rrinciples should nob be re¬ 
sorted to -jJecision by Court having no 
jurisdiction to try subsequent suit — 
Such decision is not res judicata in 
later suit 

14 Lah 437 = 34 P L R 817= 
A I R 1933 Lah 646. 

- S. 11 — Competent Court—Res judi¬ 
cata does nob arise unless former Court 

is competent to try subsequent suit 

141 I C 454=34 P L R 196=14 Lah 369= 
I R 1933 Lah 86 = A ! R 1933 Lah 551. 

-S. 11—Competent Court—Revenue 

Court's decision is res judica ta in civil 
Court provided it was within tlie juris¬ 
diction of that Court 

143 I C 59=34 P L R 462 = 1 R 1033 Lah 

307=A ! R 1932 Lah 623. 

-S. 11—Competent Ccuic — For ap¬ 
plication of res judicata, Court which 
tried previous suit must be competent 
to try subsequent suit—Decision by for¬ 
mer Court on point which it was not 
competent to try may be disregarded and 
is not res judicata 

1933 M W N 94 1 —A I R 1033 Mad 913. 

— S. 11 — Competonb Court — Order 
without jurisdiction cannot operate as 
res judicata — Consent cannot confer 
jurisd iebion 

139 I C 633 9 OWN 847 -1 R 1932 Oudh 

370 = 6 Luck 697 = A I R 1932 Oudh 313, 

-S. 11 --CompromiseOR Consent Dj:- 

CREh— Contract ofsile infavourof stran¬ 
ger — Pre emptor purchasing property 
with knowledge of previous contract— 
Suit for spocihe performance by stran¬ 
ger— Claim refetred to arbitrators — 
Claim for pre emption set up by pre- 
emptor relegated to separate suit—De¬ 
cree in terms of award and Court get¬ 
ting sale deed e.xecuted on behalf of pre- 
emptor in favour of strangei—Suit for 
pre-emption by pre-emptor lield not 
barred by res judicata nor prevented by 

any principle of constructive estoppel 

129 I C 714-1 R 193 2 AH 583 = 

A I R 1932 AH 694. 

S. 11 Compromise or consent de¬ 
cree— rSoni fide litigation —Compromise 
entered into considering it to be safe and 
reasonable Such compromise is bindin^^ 
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'CIVIL P. C.. S. 11 — COMPROMISE AND 
CONSENT DECREE 

on son of plaintiff in former suit and is 
1*63 iudicata 

145 I C SSZ'crlO OWN 493=17 R D 379 
= 6 R O 46—A 1 R 1933 Oudh 322. 

-S. li and O. 23, R. 3—Compromise 

or consent decree — Where appellate 
Oourb ordered lower Court to proceed 
with the suit on appeal against recording 
of compromise, directing that factum 
and legality should be inquired into the 
•order is no bar bo inquire under O. 23, 
R. 3 

145 I C 1 = 14 P L T (Sup) 1 — 12 Pat 359= 

6 R P 17 = A I R 1933 Pat 306. 

-Ss. 11 and 9r> (3)—Compromise or 

consent decree — Dismissal of appeal 
against decree recording compromise for 
failure to pay court-fees does not bar 
appeal against order recording compro¬ 
mise even if the compromise be disputed 
—For a consent decree to come within 
prohibition of S. 96 (3) it is not neces¬ 
sary that the consent should continue 
til) passing of decree 

145 I C 1 = 14 PLT (Sup) 1 = 12 Pat 359 = 

GRP 17=A I R 1933 Pat 306 

-S. 11—Compromise or consent de¬ 
cree—Doctrine of res judicata not ap¬ 
plicable to consent decrees—Judgment 
tiy consent acts as estoppel—Consent 

decree can he set aside hv separate suit 
145 I C 777--e R S 41=A I R 1933 Sind 53. 

-S. 11 — Connected ok Cuoss-Ap- 

i»E AT.s AND Suit—S eparate suits—Sepa- 
ratodecreos—In both same question aris¬ 
ing bet-ween parties—Appeal against one 
decree ool\—Fjven on appeal succeeding 
noUhng causing prejudice to othordocree 
— Appeal is not l)arred by rule of res 
iud icata 

131 I C 679 = 1 R 1931 All 673 = 

A I R 1931 All 660. 

-S. 11—Connected or cross-appeals 

and suits — Two separate suits between 
same parties against each other tried as 
cross suits—One suit does not operate as 
res judicata against appeal from the 
other 

131 I C 562=34 C W N 839 = 1 R 1931 Cal 

450=A I R 1931 Cal 353. 

-S. 11 — Connected or cross-appeals 

and suits — Appeal and cross-appeal — 
Mistake of counsel in drafting grounds 
of appeal discovered — Withdrawal and 
dismissal of appeal—Cross-objections on 
•different grounds bled by appellant in 
cross-appeal are not barred by res 


CIVIL P. C., S. 11 — CONNECTED OR 
CROSS APPEALS AND SUITS 
judicata 

144 1 C 22=34 P L R 140=1 R 1933 Lah 

405=A I R 1933 Lah 487. 

-S. 11—Connected or cross-appeals 

and suits—Dispute between G and D as 

to validity of adoption of each other by 

two first cousins—Both adoptions held 

valid—Subsequent suit between P and D 

—Issues as regards D's adoption and as 

to which of them was next reversioner— 

Part of suit property belonging to G —P 

claiming as G's successor in interest— 

(Question as to validity of D s adoption 

Iield not barred by res judicata 

139 I C 684=1 R 1932 Mad 767 = 1932 M W 
N 31=35 M L W 73 = 62 M L .1 116=55 Mad 

40=A 1 R 1932 Mad 198. 

-S. 11—Connected or cross-appeals 

and suits—One judgment disposing two 

appeals—Two separate decrees prepared 

—Appeal against only one decree and 

judgment — Other decree becomes final 

and constitutes res judicata 

10 O W N 1093=17 R D 966= 
A I R 1933 Oudh 531. 

-S. 11—Connected or cross-appeals 

and suits — Two similar suits by party 
decreed by same Munsif—Two appeals 
ho\id by different Judges one of which 
allowed and other dismissed — Second 
appeals from both coming before same 
Judge — Duty of the Judge is to deter¬ 
mine whether there is ground for inter¬ 
ference with either judgment taken by 
itself 

142 1 C 696=1 R 1933 Oudh 125= 

A I R 1933 Oudh 115. 

-S. 11—Connected or cross-appeals 

and suits — Two suits decided by one 
judgment — I'^ecree in one not appealed 
against—Issue decided in it operates as 
res iudicata in other even at appeal 
stage. 

141 I C 762—13 PLT 793 = 12 Pat 139 = 

I R 1933 Pat 79=A I R 1933 Pat 78. 

-S. 11 and O. 20. R. 12—CONSENT 

DECREE—Suit in 1927 —Consent decree 
—Plaintiff awarded mesne profits up to 
date of decree — No order regarding 
profits after date of decree — Sub¬ 
sequent suit in 1928 by plaintiff for 
profits after decree — Suit held not 
barred by res judicata 

138 I C 578=34 BLR 447 = 56 Bom 292 = 

I R 1932 Bom 413=A I R 1932 Bam 222. 

-S. 11—Co.PLAiNTiFFS—Res jud icata 

between Co-plaintiffs—Fssentials — Con¬ 
flict between them—That conflict neces¬ 
sary for the decision of the previous case 
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““Actual decision should have been given 

AIR 1933 Lah 569. 

-— S. 11—Go pKintiEfi—T. died—Suit 

by heirs of S and B alleging J, S and B 

as real brothers propounding certain 

pedigree which was held not proved and 

suit was dismissed as J, S and B not proved 

to be brothers—Subsequent suit by heirs 

of B claiming to be heirs to descendant 

of S basing claim on same pedigree—B’s 

heirs cannot propound pedigree being 

barred by rule of res judicata 

A I R 1933 Lah 534(2). 

Directly and substantially in issue 

-S. 11 —Directly and substantially I 

in issue Bar of res judicata—Point at 
issue in subsequent suit not before Court 
and not considered in prior suit—Bar 
^oes not arise 

136 I C 801=33 B L R 1303 = 1 R 193 2 
Bom 209=A 1 R 1932 Bom 3 

—S 11—Directly and substantially ! 

in issue—Question directly and sub. 

ebantially in issue between same parties 

in prior suit — Decision operates as res 

judicata in subsequent suit, 

60Cal 1171 = 57CLJ 549=37 CWN 

1148 = A 1 R 1933 Cal 923« 

-S. 11 — Directly and substantially 

in issue —Rent suit by cosbarer—Other 
<5laimiDg to be renaut by purchase in his 
rent decree—Court can consider validity 
of such purchase and such decision binds I 
parties 

141 I C 56=59 Cal 1250=1 R 1033 Cal 

74=A I R 1932 Cal 894. 

-S. 11—Directly and substantially 

4n* issue—Defendant in mortgage suit 

having both paramount title and interest 

in 0 iuity of redemption cannot pleo.d 

paramount title in that suit, but can 

plead it in subsequent suit 

134 1 C 892=35 C W N 510 = 1 R 1931 
Cal 892 = 58 Cal 1222=A I R 1932 Cal 12 

-S. 11 — Directly and substantial 1 v 

in issue—-Judgment is not c inclusive of 

•anything not required to support it— 

Rule is unyielding restriction of power 

■of parties and Court 

131 562=34C WN 839=1 R 1931 Cal 

450 = A 1 R 1931 Cal 353. 

■-S. 11—Directly and substantialU 

in issue—Fact cannot be in issue directl> 
"when judgment can be correct whether 

the fact exists or not 

131 I C 562=34 C W N 339 = 1 R 1931 
Cal 450=A I R 1931 Cal 353. 

S. 11—Directly and substantially 

1931-33 T. D.—13 & 11 
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CIVIL P. C., S. 11 — DIRECTLY AND 
SUBSTANTIALLY IN ISSUE 

in issue—Judgment is not conclusive on 

matters brought incidentally during 

trial 

131 1 C 562=34 C W N 839=1 R 1931 
Cal 450=A I R 1931 Cal 353. 

' — S. 11—Directly and substantially 
in issue—Suit to declare property as 
belonging to temple—To apply res 
judicata it must be shown that temple 
right was substantially in issue in pre¬ 
vious suit 

146 1 C 136=6 R L 175=AIR 1933 Lah 920. 

-S. 11—Directly and substantially 

in issue—Obiter dictum in previous suit 

cannot be res iudicata in suhequent suit 
142 I C 606=34 PL R 115=1 R 1933 
Lah 215=A I R 1933 Lah 412. 

- S. 11—Directly and substantially 

in issue—Remarks on point in prior suit 
which were not necessary for such suit 
do not operate as res judicata 

A 1 R 1933 Lah 404, 

- S, 11—Directly and substantially 

in issue—Finding neither necessary (or 
viecisioD of case nor party given op¬ 
portunity to challenge it—It cannot 
operate as res judicata 

141 I C 399=34 P L R 225=1 R 1933 
Lah 114=A I R 1933 Lah 218. 

-S. 11—Directly aud substantially 

in issue—Judgment of court having 
exclusive jurisdiebiou, directly upon the 
point is conclusive upon the same matter, 
between the same parties in another 
Court though question comes up for a 
<Htferent purpose. 

137 I C 606=13 L R A Rev 246 = 1 R 1932 
Oudh 243=7 Luck 716=16 R D 246=9 O 
W N 488=A i R 1932 Oudh 199 (F B.) 

-S. 11-'-Directly aod substantially 

in issue—“Matter in issue” and nob 
subject matter forms essential best of 
res judicata 

10 O W N 1166=A I R 1933 Oudh 535. 

-S. 11—Directly and substantially 

in issue—Plea of maintenance nob 
complete answer to claim for possession 

'—Suit for maintenance is nob barred 

143 1 C 657 = 1 R 1933 Pesh 27= 

A I R 1933 Pesh 61. 

-S. 11—Directly and substantially 

in issue—Same matter directly and 
i substantially in issue in both suits— 
Decision in former suit operates as res 
judicata irrespective of whether it is 
right or wrong 

AIR 1933 Rang 383. 

Execution Proceedings 

Ss. 11 and 47—Execution pro¬ 
ceedings—Order of executing Court uob 
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CIVIL P. C., S. 11—EXECUTION .PRO¬ 
CEEDINGS 

passed under S. 47 haa not effect of res 
judicata 

134 I C 236=1 R 1931 All 812 = 54 All 

25=1931 A L J 715 = 
A I R 1931 All 490 (F B). 

S, 11 —Execution proceedings—Sale 

set aside—Private sale to third person 
—Decree-holder auction purchaser ap¬ 
pealing Private purchaser depositing 
decretal amount—Decree-holder ■with¬ 
drawing it cannot prosecute his appeal 
—Appeal pjcsecuted and allowed cannot 
become res judicata in suit hv purch.aser 

A 1 R 1933 All 579. 

S. 11 Execution proceedings — 
Execution application describing pro¬ 
perty as ancestral—Collector’s finding 
as to property being ancesiral—Case 
transferred to Collector—Decree holder 
is barred from asserting subsequently 
that propertv is non-ancestral 

143 I C 522=1932 AL J 1118 = 

A I R 1933 All 192 

S. 11 Execution proceedings ” - 
Interlocutory orders in, do not operate 
as res judicata 

138 I C 103=1932 A LJ 501 ~IR 193 2 All 

371=A I R 1932 All 392. 

-S. 11—Execution proceedings — Or¬ 
der passed hyiower.Court dismissing exe¬ 
cution of its decree for costs does net 
operate as its juclicnta regarding execu¬ 
tion application of High Court deer-e 
137 I C 70=54 Ail 444 = 1 R 1932 All 277= 
1932 A L J 226 = A 1 R 1932 All 2S8. 

■ ”S. 11 — Execution proceedings — 

S. 11 docs not in torms apply to execu- 
lion proceedings—Principle of construc¬ 
tive res judicata can bo applied only 
when the point is expressly raised or 
decided or should be deemed to bo de¬ 
cided I 

iob 1 C 353 = 1 R 1932 All 177 =1931 A L J 
653 = 53 All 747 = A I R 1931 All 689. 

S. 11 — Execution proceedings — 


Order regarding nature of property is 

res judicata between the parties 

130 1 C 839=1931 A L J 103= 

A 1 R 1931 Ail 218. 

S. II — Execut on proceedings 


Ilypol Iiecation bond executed to stay 

execution can be enforced by suit only — 

Proceedings to enforce such bond will 

not bo barred by any decision in pre- 

vious execution proceedings 
130 I C 712 =1930 A L J 913 = 1 R 1931 All 
328=52 All 964 = A 1 R 1931 All 65 

S. 11 — Execution proceedings 


Order passed in same execution proceed- 
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‘^CEEDrNGs’ ^^-EXECUTION PRO- 

ing operates as res judicata ^ 

133 1 C 750=33 B^L R 797=1 R 1931 
Bom 398=A I R 1931 Bom 451. 

Ss, 11, 47 and 60—Execution pro¬ 
ceedings— Judgment-debtor objecting to- 
attachment on ground that decree was 
merely Ifdeclaratcry — Objection un¬ 
successful Property sold—Before being 
dispossessed, judgment.debtor again ap¬ 
plying that property was exempt under 
S. 60—Application fell under S, 47— 
Article -of limitation applicable was not 
Art. 165 but Art. 181 — Application was 
barred by res judicata as same objection 
could have been raised in previous ob¬ 
jection petition—Limitation Act (1908), 
Arts. J8l and 165 

133 I C 858 = 33 BLR 781 = 1 R 1931 
{Bom 442=A I R 1931 Bom 446 

S. 11 — Execution proceedings — 
Judgment-debtor entitled to raise plea 
of lindtation but not doing so—He is- 
precluded from raising this plea at sub¬ 
sequent stage of execution proceedings 
j 37 C V/ N 752=A I R 1933 Cal 855. 

-S. ll-—Execution proceedings — 

Subsequent objections different from 
previous ones—No res judicata—Previ¬ 
ous objections dismissed in default can 
bo Iicarn wirb siibRpquent ones 
141 I R 618=36 C W N367=I R 1933 Cal 
151 = 55 C L J 184 = A I R 1932 Cal 569. 

-S. 11 and O. 21, B. 22 — Execution 

proceedings—Notice to judgment-debtor 
under O. 21, K. 22—Judgment-debtor’a 
objection as to decree-holder’s right to 
execute decree overruled — Subsequent 
objection by judgment-debtor as to mode 
jf execution of decree is not barred by 
res judicata 


S. 11 


A I R 1933 Lah 826. 
Execution proceedings 


Question decided by necessary implica¬ 
tion operates as res judicata 
144 I C 488 = 34 P L R 489==I R 1933 Lah 

484=A I R 1933 Lah 697 (2). 

-S. 11 — Execution proceedings — 

Interpretation of some words in original 
decree—Original decree merged in ap¬ 
pellate decree—Execution of appellate 
decree—Interpretation of same words is 
not barred b\ res judicata 

142 1 C 408 = 1 R 1933 Lah 201 = 34 P L R 
859=14.Lab 591=A I R 1933 Lah 352. 

-S. 11, Expl. 4—Execution proceed- 

inj.s-“Expl. 4 applies to execution pro¬ 
ceedings — Objection as to power of 
attorney not raised in previous applica¬ 
tion cannot be raised in subsequent- 
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CIVIL P. C., S. 11—EXECUTION PRO¬ 
CEEDINGS 

applicatioDS 

144 I C 259=34 P L R 685=1 R 1933 Lah 

428=A I R 1933 Lah 3. 

-Ss. 11 and 47—Execution proceed¬ 
ings — Dismissal of first objection to 
attachment bars second objection 

130 I C 406=32 P L R 413=1 R 1931 Lah 

278=A i R 1931 Lah 6. 

-S. 11 — Execution proceedings — 

Party not appearing and not being heard 
—Unless summons has been declared to I 
be served—Principle of res judicata will 
not apply 

37 M L W 662=1933 M W N 478= 
64 M L J 629=A I R 1933 Mad 466. 

™ S. 11 — Execution proceedings — 
Execution taken for amount greater than 
that mentioned in decree—Failure of 
judgment-debtor to appear is not res 
judicata 

37 M L W 662 = 1933 M W xN 478= 
64 M L J 629=A I R 1933 Mad 466. 

-S. 11 — Execution proceedings — 

S. 11 is not applicable to execution 
proceedings but analogous principles can 
be applied 

37 M L V/ 662 = 1933 M W N 478= 
64 M L J 629=A I R 1933 Mad 466 


Civil p. c., s. ii —execution pro¬ 
ceedings 

unless point was actually raised and 
decided in former proceedings 

A I R 1933 Nag 287. 

S. 11 — Execution proceedings — 
Judgment-debtor not appealing against 
order on application by decree-holder— 
He cannot raise same objection (of 
limitation) in subsequent application 
for execution 

137 I C 603= 9 O W N 513=1 R 1932 Oudh 

253 =A I R 1932 Oudh 246. 

-S. 11 — Execution proceedings — 

Judgment-debtor nob objecting at any 
stage to execution in spite of service of 
j notice on him—He cannot subsequently 
! object that decree is nob capable of 
execution 

A I R 1933 Pat 658. 

-S. 11 — Execution proceedings — 

I Previous objections dismissed in default 
of both parties can he raised again 

140 I C 507 = 14 P L T 53=11 P*it 607 = 
I R 1931 Pat 318=A I R 1932 Pat 357. 

Fraud 

- S. 11—Fraud —■ Fraud or collusion 

—Decision does nob operate as res judi¬ 
cata 


-S. 11 — Execution proceedings — 

Decision in, that land being not service 
inam was saleable — Collector subse¬ 
quently deciding land to be sovrice inam 
Fresh execution against portion of 
same survey number — Previous order 
held operated as res judicata—Collector’s 
decision though ordinarily binding did 
not affect question 

140 I C 779=1 R 1933 Mad 46 = 


144 I C 524=1 R 1933 Lah 498= 

A I R 1933 Lah 573. 

Heaixd and Finally Decided 

-S. 11 —Heard and fin»lly decided — 

Question raised and decided l)y implica¬ 
tion may operate as resjudicati—Bub 
when such question is never raised nor 
decided, no res judicata arises 

A I R 1933 All 922. 
-S. 11, Expl. 5 — Heard and finally 


A I R 1933 Mad 130. 
^ S. 11, Expl.*4—^Execution proceed¬ 
ings Doctrine of constructive res judi- 
orta applies bo execution proceedings 
when persons sought to be bound had 
notice of point previously decided and 

had onportunitv to contend a,gainsb it 
128 I C 455 = 32 M L W 615 =i R 1931 Mad 
39=1930 M W N 729=A I R 1931 Mad 381. 

^S. 11 — Execution proceedings — 
Execution pending — Judgment-debfor 
dying His widow brought on record — 
Widow not appealing against order 
bringing her on record hub contending 
that property against which execution 
was sought was gifted to her by judg- 
jnent-dehtor — Her contention is not 
barred by res judicata 
131 I C 610=60 M L J 628=1 R 1931 Mad 
562=33 M L W 359 = 1931 M W N 48 = 

_ A I R 1931 Mad 303 

1 S. 11. Expl. 4—Execution proceed¬ 
ings 'Expl. 4 should nob be applied 


decided—Suit for possession of immov- 
al)le lO’operty and for mesne profits before 
' and after suit—Court omitting toadjudi- 
I cate upon chiirn for fiiMire mesne profits 
— Omission does not bar subsequent suit 
for mesne profits duo after institution of 
former suit 

135 I C 843 = 1931 A L J 1076 = 1 R 1932 All 
107 = 16 R D 26=A I R 1932 All 169. 

- S 11 — Heard and finally decided — 

Court failing to adjudicate on mesno 
profits — Subsequent 3uit for that relief 
is not barred 

135 I C 254=1 R 1932 All 78=1931 A L J 

G06=A I R 1932 All 45. 

- S 11 —Heard and finally decided — 

Court refusing plaint for want of juris¬ 
diction—After Court vested with juris¬ 
diction suit again filed on same cause of 
action — There can be no bar of res 
judicata 

130 I C 4 = 12 L R A Rev 28=1 R 1931 All 
228 = 15 R D 160=A I R 1931 All 200. 
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QIVIL P. C.. S. U—HEARD AND FINALLY 
DECIDED 

-- S. 11—Heard and finally decided — 

Eule of res judicata cannot be applied 

to subsequent proceedings when points 

raised in subsequent proceedings were 

not rai ed in earlier proceedings and 

specifically decided once for all 
130 I C 198=1930 A L J 1524=1 R 1931 All 
246 = 52 All 901=A I R 1931 All 99. 

- S. 11—Heard and finally decided— 

Res ju licata as between co-plaiotiffs— 
Prior suit between co-plaiutift's—Issue 
in subsequent suit neither necessary nor 
decided in prior suit—Subsequent suit is 
not bnrred 

145 1 C 262 = 57 Bom 488=35 BLR 418 = 

6 R B S6=A I R 1933 Bom 287. 

S. 11 “Heard aod finally decided — 
^lortgage suit—Question of paramount 
tit'e raised but not decided—Question 
does not become res iudicaba 

143 I C 315=36 C W N 1138=60 Ca! 87 = 

A I R 1933 Cal 325. 

- S. 11, Expl. o — Heard and finally 

decided — Decree in previous suit for pos. 
session silent as to future mesne profits 
—Second suit for such mesne profits is 
not liirred 

134 I C 918 = 32 Cr L J 1240=1 R 1932 Cal 
2 = 1931 Cr C 1005 = 58 Cal 1088=35 C W N 

571 = A I R 1931 Cal 787. 

-S. 11—Heard and finally decided — 

Decree silent as regard.s certain claim— 

This does not mean that clairnant can 

never have any claim over that property 

ag ii n 

132 ! C 625=35 C W N 66=1 R 1931 Cal 

577 = .\ I R 1931 Cal 511. 

-S. 11 — Heard and finally decided — 

pane decision is no bar to operation 

of res jiid i 'a ta 

144 I C 669 = 6 R L 7=A I R 1933 Lah 606. 

- S 11 —Heard and finally decided — 

Pi)irit decidej] by iuiplication of)eratc3 as 
res jnd c »ta 

141 I C 577=34 P L R 528=14 Lah 409= i 
I R 1933 Lah 150=A I R 1933 Lah 594. 

-S 11 — Heard and llnilly decided — 

Trial Court deciding on merits—Appol- 

lato Court deciding on preliminary points 

ouU-l).^cis-ion is not res judicata 

33 P L R 424=13 Lah 375 = 1 R 1932 Lah 

583=A I R 1932 Lah 452. 

- S 11—Heircl and finally decided — 

Decisi<in ou i'^sue, though unnecessary, 

in ly form res judicata where it was chaU 

longed up to higliosb tribunal and de- 

cnled hv it 

139 I C 676 = 33 P L R 261 = 1 R 1932 Lah 

604 = A I R 1932 Lah 421. 

-S 11—Heard and finally decided— 

Previous suit abating and not dismissed 


CIVIL P. C., S. 11—HEARD AND FINALLY 
DECIDED 

on merits—S, 11 has no application 

131 I C 98=31 P L R 973 = 12 Lah 275= 
1 R 1931 Lah 370=A I R 1931 Lah 79(2). 

-S. 11 —Heard and finally decided— 

Execution — Dismissal of — Want of 

notice to judgment-debtor will not pre- 

vent operation of res judicata against 

judgment creditor 

145 I C 397=1933 MW N 970=38 M L W 

347 = 65 M L J 305=6 R M 57 = 

A 1 R 1933 Mad 745. 

I-S. 11— Heard and finally decided — 

I Parties admitting certain facts and 
I hence no issue raised nor decision given 
j on that point in prior suit but decree 
! passed —■ Res judicata in such cases 
i operates not only to actual decisions in¬ 
corporated in decree but to facts ac¬ 
cepted bv both parties 

139 1 C 761=36 M L W 414=1 R 1932 Mad 

789=A I R 1932 Mad 519. 

- S. 11—Heard and finally decided— 

Matter should ha heard and finallv decided 
132 1 C 767=1 R 1931 Oudh 319 = 8 OWN 

179=A I R 1931 Oudh 157. 

- S. 11 —Heard and finally decided— 

Bengal Tenancy Act (1885), Ss. lOfi, 
107 (l) and 109—Issue finally and defi¬ 
nitely decided by decision under S. 106 

operates as res judicata in r-^nt suit 

136 I C 297 = 10 Pat 337 = 12 P L T 717 = 

I R 1932 Pat 73=A I R 1931 Pat 215. 

- S. 11 —Heard and finally decided— 

Suit for redemption with specific sum as 

mesne profits from date of deposit to 

date of suit and further mesne profits 

till date of possession—Claim for mesne 

profits was dismissed as mortgagor failed 

to prove amount—Subsequent suit for 

mesne profits from date of earlier suit 

till date of possession is maintainable 

124 1 C 94=1 R 1930 Pal 414 = 

A I R 1931 Pat 13. 

-S. 11, Expl. (5) and O. 20. R. 12 — 

Heard and finally decided—Question not 

decided —Question of mesne profits left 

open while decreeing possession—Suit 

for fntino mesne profits is maintainable 
130 I C 785 = 12 P L T 127=1 R 1931 Pat 

193 = A I R 1931 Pat 1. 

-S. 11. Expl. 5 and O. 34. R. 14— 

Heard and finally decided—Registered 
security bond to pay amount and on 
failure, charge to bo created over pro¬ 
perty offered as security—Suit for pay¬ 
ment of amount and in case of non¬ 
payment sale of land offered as security 
asked for—Simple money decree passed 
—Decree can bo executed by attachment 
and sale of property and suit to enforce 
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CIVIL P. C., S. 11—HEARD AND FINALLY 


CIVIL P. C., S, 11—ISSUE OF FACT OR 

I AW 


- DECIDED 1- 

mortgage under O. 34, R. 14, is barred 
by res judicata 

145 I C 373=6 R R 43= 
AIR 1933 Rang 158. 

iNSOiiVEKCY Proceedings 

-S. 11 — Insolvency proceedings — 

Decision in insolvency proceedings does 
not operate as res judicata in subsequent 
suit 

37 C W N 390=A I R 1933 Cal 673. 

-S. 11, Expl. 4—Insolvency proceed¬ 
ings —B executing deed of gift in favour 
of two persons who mortgaging that 
with K —Mortgagee K purchasing pro 
perty in execution of decree against 
mortgagors —B suing for declaration that 
deed of gift was not binding on her—On 
B's death A was substituted for B and 
suit dismissed —A remaining in posses¬ 
sion all the time —K becoming insolvent 
—Official Assignee suing A for possession 
and admitting possession since 1B96 
—A pleadipgadverse possession —A could 

plead adverse possession 

143 I C 381=36 C W N 965=60 Cal 8= 

A 1 R 1933 Cal 246. 

-S. 11 — Insolvency Proceedings— 

Person aggrieved may either proceed 

under S. 4, Provincial Insolvency Act, 

or by separate suit—Decision obtained 

under S. 4 — Suit regarding same sub- 

ject-naatter is barred whether on same 

ground or other ground as S. 11 with 

all explanation applies 

A I R 1933 Nag 373. 

-S. 11—Insolvency proceedings—Hes 

judicata applies to insolvency proceed¬ 
ings—Receiver’s application for setting 
aside alienation dismissed—Creditor can¬ 
not again n pply 

140 I C 461 = 1932 M W N 1201 = 36 
M L W 699=63 M L J 778=56 Mad 395 = 
1 R 1933 Mad 10=A I R 1933 Mad 9. 

IssDE OP Fact or Law 

-- S. 11—Issue of fact or law—Point 

not properly raised by plaiot—Parties 
joining issue—Decision operates as res 
judicata 

136 1 C 412 = 55 C L J 411 = 34 BLR 508= 
62 M L J 221 = 35 M L W 222 = 36 C W N 
365=1932 M W N 284=1 R 1932 P C 108 = 

A I R 1932 P C 50 (P C). 

"I S. 11—Issue of fact or law—Deci¬ 
sion on point of law (construction of 

document) operates as res judicata 

137 I C 600=34 BLR 198 = 1 R 1932 Bom 

309=A I R 1932 Bom 257. 

■ ^S. 11—Issue of fact or law—Cor- 

i^ectDess or otherwise of decision has no 
bearing on question whether it does or 


does rot operate res judicata 

135 I C 470=33 BLR 1443=1 R 1932 
Bom 86=A 1 R 1931 Bom 570. 

-S. 11—Issue of fact or law—Cause 

of action in both suits must be same—It 
is immaterial if decision was erroneous 
in law 

135 I C 470=33 BLR 1443=1 R 1932 
Bom 86=A 1 R 1931 Bom 570. 

-S. 11—Issue of fact or law—Ques¬ 
tion as to whether certain custom is 
opposed to public policy is not an ab¬ 
stract question of law 
144 I C 669=6 R L 7=A I R 1933 Lah 606. 

-Ss. 11 and 100—Issue of factor law 

— Question whether requisites for res 

judicata are proved is one of law and 

can he raised in second appeal 
144 I C 669 = 6 R L 7=A I R 1933 Lah 606. 

-S. 11—liBue of factor law—Parti¬ 
cular custom not proved in a previous 

case—Finding is not res judicatpv 

141 I C 483 = 34 P L R 168=14 Lah 365= 
1 R 1933 Lah 133=A I R 1933 Lah 593. 

•-S. 11 — Issue of fact or law—Even 

wrong decision of law acts as res judicata 
143 I C 90 = 34 P L R 452=14 Lah 442= 
I R 1933 Lah 308=A 1 R.1933 Lah 325. 

-S. 11 — Issue of factor law — Case- 

law conflicting—Decision on point of 

law does act as res judicata 

137 I C 603=9 OWN 513 = 1 R 1932 
Oudh 253=A I R 1932 Oudh 246. 

-S. 11—Issue of fact or law—i oinb 

of law decided between same parties in 

previous suit — Whether decision operates 

as res judicata —Quatre 

A I R 1933 Rang 382. 

-S. 11—Issue of fact or law—Point 

not in issue in prior suit—Question of 

res judicata does nob arise 

142 I C 579=26 SLR 506 = 1 R 1933 
Sind 110=A I R 1933 Sind 112. 

Leave to Withdraw Suit 

-S. 11—Leave to withdraw suit — 

Permission by Court in judgment to 

bring fresh suit does not take the case 

out of bar of res judioata 

134 I C 696 = 33 BLR 613=1 R 1931 
Bom 504=A 1 R 1931 Bom 417. 

-S. 11 and O. 2, P.2—Leave to with¬ 
draw suit—liiherby to bring fresh suit 
granted as Couft felt restrained to grant 
particular relief claimed — Subsequent 
suit is nob barred either under S. 11 or 
O 2 R 2 

135 1 C'7I8=1931 M W N 1008=1 R 1932 
Mad 206=A 1 R 1931= Mad 830. 

Litigating under the same title 

-S. 11—Li tigabing under the same 

title—Previous suit dismissed as person 
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through whom plaintiff claimed title 
was held not to be in titleand title held 
in another person — Plaintiff bringing 
another suit claiming through that an¬ 
other p‘=»rson—Suit is not barred 

130 1 C 13 = 1930 A L J 1254=1 R 1931 


S. 11 


All 237=A I R 1931 All 21. 
— Litigating under same 
title” explained—Subject-matter of both 
suits need not be same 

140 I C 796=34 P L R 19=1 R 1933 
Lah 35=A I R 1933 Lah 66. 

-S. 11—Litigating under the same 

title—Personnel of plaintiff in two suits 
when different illustrated 

135 I C 657=12 Lah 497 = 32 P L R 910 = 
I R 1932 Lah 113=A I R 1931 Lah 161. 

-S. 11—Litigating xander the same 

title—Parties must be litigating under 
the same title in both suits 

137 I C 707 = 1 R 1932 Mad 435 = 1932 
M W N 321 = 35 M L W 350 = 

A I R 1932 Mad 589. 

S. 11—Litigating under the same 
title — Suit for foreclosure by puisne 
mortgagee—Prior mortgagee joined not as 
mortgagee but as purchaser of mortgaged 
j)roperty — Plea of paramount title— 
Prior mortgagee discharged—Subsequent 
suit by puisne mortgagee for possession 

— Prior mortgagee’s right to be re¬ 
deemed is nob barred by res judicata as 
he was nob bound bo raise the defence in 
foritier suit 

144 I C 716=6 R N 10=A I R 1933 Nag 190. 
- S.ll—L ibigating under thesame title 

— Same title” means same capacity 

10 O W N 1166=A I R 1933 Oudh 535 
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continuance of lease granted by Collec¬ 
tor in execution of decree under Sch. 3, 
Civil P. G., judgment-debtor mortgaging 
leased property—In suit on mortgage no 
defence raised that mortgage was prohi¬ 
bited Such defence cannot be allowed 
to be raised in execution of decree passed 
in mortgage suit 

133 I C314=I R 1931 All 634=1930 
A L J 1594=A I R 1931 All 38. 

S. 11, Expl. 4 — Might and ought — 
Certain property put in separate patbi 
of particular person — Objection not 
raised by cosbarer though party bo parti¬ 
tion suit—Civil suit for possession by 
him of that patti claiming that he is 
entitled to it is barred 
130 I C 382 = 15 R D 70 = 1930 A L J 1281 = 

A I R 1931 All 29. 

Ss. 11, 12 and 21 and O. 2, K. 2— 
Might and ought—Suit for setting aside 
alienation by mother acting as certifi¬ 
cated guardian — Property situate in 
Thana—Order of appointment and au¬ 
thority to sell fiom Bombay High Court 
— Subsequent suit for possession — Suit 
hold not barred by O. 2, R. 2—Purchaser 
could question jurisdiction of High Court 
passing decree on original aide sotting 
aside alienation 

57 Bom 456=35 BLR 630 = 
A 1 R 1933 Bom 398. 

S. 11 and O. 2, R. 2—Might and 
ought—Suit for setting aside sale—Claim 
for possession may not be joined—Sepa¬ 
rate suit for possession is nob barred by 
S. 11 or O. 2, R. 2 

57 Bom 456=35 BLR 630= 
A I R 1933 Bom 398. 


- S. 11 —Migeit and Ought —Execu¬ 
tion— Constructive res judicata does not 
arise where a question is raised but not 
decided 

A I R 1933 AM 481. 

- S. 11, Expl. 4—^liglib and ought— 

In lUlj A executing mortgage in favour 
of /i for Hs. 150 at 1 per cent per men¬ 
sem—Receiver of estate of II insolvent 
selling mortgage right to M —-1/ sub- 
mortgaging his riglits in 1922 to plaintiff' 
for Its. 200 at Re. 1-8-0.per conb per men- 
sem—Suit on ground that by transfer 
made in 1922 plaintiff liad become pos¬ 
sessed of interest owned by fl under 
mortgage of 1915 dismissed — Second 
suit based on submertgago made in 1922 
is nob barred 

129 I C 734 = 1930 A L J 1572 = 1 R 1931 

AM 222=A I R 1931 All 73. 

- S. 11 — Might and ought — During 


“ S. 11 and O. 20, R. 18—Might and 
ought — Partition suit — Future mesne 
profits prayed for — Plaintiff neglecting 
to see that proper provision is made in 
decree — He cannot make such claim 

I 

afterwards 

138 I C 578=34 BLR 447 = 56 Bom 292 
=I R 1932 Bom 413=A I R 1932 Bom 222. 

-S. 11, Expl. 4 — Might and ought— 

Subsequent suit on ground which might 
have been made ground of attack in for¬ 
mer suit is barred under S. 11 
129 I C 737=32 BLR 1473 = ! R 1931 Bom 

209=A I R 1931 Bom 114, 

-S. 11, Expl. 4—Might and ought— 

Constructive res judicata — Purchase 
from limited owner—Suit for possession 
on basis of kabuliyat in which rever- 
sioners impleaded — Reversioners are 
not bound to raise question of legal ne¬ 
cessity for sale in that suit — Subse- 
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quently suit by reversioner for declara¬ 
tion of title and possession questioning 

le^al necessity for sale is not barred 
•60 Cal 1158=37 C W N 1001 = 58 C L J 181 

=A 1 R 1933 Cal 900. 

-“S. 11—Might and ought—Mortgage 

fluit—Out of four sons, three joining in 

the mortgage — Suit by mortgagee — 

Mother of mortgagors made party—No 

plea raised by mother that she inherit. 

ed the share of the fourth son and that 

should be excluded—Application under 

O. 21, R. 100 by mother is barred on 

ground of defence not taken 

37 C W N 671=60 Cal 832 = 
A I R 1933 Cal 680. 

-S. 11, Expl. 4—Might and ought— 

Ground of attack in subsequent suit, if | 

could have been alleged as ground of de- | 

fence in former suit but was omitted, I 

operates as res judicata » 

141 I C 50=59 Cal 985=1 R 1933 Cal 766 = 

A I R 1932 Cal 889. ; 

-S. 11—Might and ought—Res judi- ; 

cata is nob confined to S. 11 — Revenue j 
Court having exclusive jurisdiction — 
Finding operates as res judicata in civil 
Court 

34 P L R 642=A 1 R 1933 Lah 733. 

-S. 11, Expl. 4—Might and ought— 

Defendent must be bound to raise de¬ 
fence 

146 I C 395=A I R 1933 Lah 279. 

-S. 11, Expl. 4 —Might and ought— 

Two grounds of relief, namely sale or in- 
heritance from person available for ' 
establishing title to property—Only one 
ground of relief mentioned in first suit 
—Subsequent suit on other ground of 
relief is barred 

134 I C 524=32 P L R 214 = 1 R 1931 Lah 

956=A i R 1931 Lah 217. 

--S. 11 —Might and ought — Non- 

eompUance with proviso regarding notice 

renders all subsequent proceedings void ' 

^8 against unnoticed defendant and liis 

representatives—Failure bo take this ob- ' 

joction by representatives does not rnako 

question res judicata unless they might 

and ought to have taken it 

131 1 C 171 = 1930 M W N 1187 = 1 R 1931 
Mad 507=A I R 1931 Mad 192. 

S. 11, Expl. 4—"Might and ought — 
Execution—Omission to raise objection 
as to correctness of amount to be re- 
<50vered does nob estop judgment-debtor 
from raising dispute as to correctness of 
amount 

143 I C 783 = 29 N L R 193=1 R 1933 Nag 

192=A I R 1933 Nag 182. , 

; S. 11—Might and ought—Part of 
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purchase money left in vendee’s hands 
to discharge prior charges and another 
part to pay off other creditors—Prior 
charges discharged, but creditors not 
paid—Vendor suing for unpaid purchase 
money or alternatively for sale of that 
property — Claim for sale decreed — 
Vendee subsequently suing for declara¬ 
tion that sale of property should be sub¬ 
ject bo prior charges discharged by him 
and contending that he intended to keep 
them alive as shield against unpaid pur¬ 
chase money—Vendee’s claim held bar¬ 
red by res judicata—Nor could he claim 
to have kept charges alive as shield 

against vendor’s Hen 

139 I C 358=8 Luck 103=9 OWN 557= 

I R 1932 Oudh 360=A I R 1932 Oudh 268. 

-S. 11, Expl. 4 — Might and ought 

—Expl. 4 has no appiica-tion when 

matter in question has been expressly 

made ground of defence 
13 2 1C 767 = 1 R 1931 Oudh 319=8 O V/ N 

179=A I R 1931 Oudh 157. 

-S. 11—Might and ought — Person 

joined as party in former suit and decree 

passed in his presence—Subsequent suit 

by such person raising point which 

could have been taken in former suit is 

banod by res judicata 

A I R 1933 Pal 526. 

-S. 11—Might and ought—Partition 

—Successive suits for partition of difler- 

ent items are not barred 

134 I C 1171 = 1 R 1932 Sind 3 = 25 SLR 

493=A 1 R li)31 Sind 170. 

Minor 

-S. 11—Minor—Res judicata—Deci¬ 
sion as a result of gross negligence of 
guardian does not operate as res judicita 

as agaisb minor 

65 M L J 543=38 M L W 539 = 

A I R 1933 Mad 806 

Miscellaneous Proceedinos 

- S. 11 —Miscellaneous proceedings— 

Detters of administration proceedings 
Decision as to relation of parties ope¬ 
rates as res judicata 

141 I C 320 = 36 C W N 583 = 1 R 1933 Cal 

i01 = A I R 1932 Cal 634. 

-S. 11—Miscellaneous proceedings— 

.Award filed in Court—Objection bo juris¬ 
diction of arbitrator can be raised even 
by separate suit—Objection if raised be¬ 
fore arl)ibration Court under S. 14, Arbi¬ 
tration .Act and decided, separate suit is 
barred by S. 11 

137 I C 846=33 P L R 365=1 R 1932 Lah 

364=A I R 1932 Lah 378. 

-S. 11 andO. 22, R. 5—Miscellaneous 

proceedings—Order in proceeding undei 
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O. 22, R. 5, that certain person is not 
legal representative—Separate declara¬ 
tory suit is barred hv res judicata 

144 I C 978=10 OWN 179=8 Luck 477 = 

6 R O 29=A I R 1933 Oudh 207, 

‘ S. 11 — Miscellaneous proceedings— 
Application for amendment 'of decree 
dismissed for default — Subsequent ap¬ 
plication is not barred 

144 I C 59 = 12 Pat 179=14 P L T 556 = 
IR 1933 Pet 216=A I R 1933 Pat 208. 

Parties and representatives 

-S. 11- Parties and representatives— 

Insolvency Court—Decision of, between 

insolvent and creditor that debt is time 

haired does not operate as res judicata 

between insolvent and surety when 

surety was no p»rfv to the proceeding 

143 I C52€ = 54 All 1007 = 

I R 1933 All 287=193 2 A L J 86 8 = 

A I R 1932 All CIO. 

-S. 11—Parties and representatives 

— Decision against representative ol 

muth becomes tes judicata 

138 1 C 406 = 1932 A L J 615= 

I R 1932 Ail 401= A I R 1932 All 003. 

-S. 11 — Parties and representatives 

—S. 43—Contiact Act applies to partners 

— Judgment agaii st one partner is no 
bar to subsequent suit against other part¬ 
ners s ‘ lon-> as debt is not extinguished 

145 1 C 619=35 BLR 881 = 6 R B 96 = 

A 1 R 1933 Bom 407. 

- S 11 - Parties and representatives 

—Decision in i)ricr suit does not operate 

as res judicata agaii st person who had 

no title to land in suit at date of decree, 

but who acquires it under sauad creating 

successive life estate 

139 I C 210 = 34 B LR 94 4 = 1 R 1932 Bom 

475=A I R 1932 Bom 456. 

-S 11—Parties aud representatives 

—Vendee’s suit against vendor success 

ful — Part of property pre erupted— 

—Vendor suing vendee and pre-ernptor 

—Suit is barred as pre-emptor stands in 

the slioeq of the vendor 

143 I C 883 = 34 P L R 588=1 RM933 Lah 

393=A I R 1933 Lah 529. 

-S. 11, Dxpl. G—Parties and ropre- 

sentatives—Kxpl. G applies to persons 

constructively hold to bo parties 

143 I C 90 = 34 P L R 452---14 Lah 442 = 

I R 1933 Lah 308=A I R 1933 Lah 325. 

--S. 11—Parties and representatives 

—Auction-purchaser is party claiming 

under judgment-debtor within meaning 

of thf» Feet ion 

141 I C 448=34 P L R 531 = 1 R 1933 Lah 

85=A I R 1933 Lah 171. * 
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-S. 11 —larties and representative— 

Pes judicata applies to parties and their 

privies—But privy must claim under 

title arising subsequently to commence^- 

ment of first suit 

140 IC 796=34 P L R 19=1 R 1933'Lah 

35=A 1 R 1933 Lah 66. 

- S. 11 —Parties and representatives 

—Where parties are not same, decision 

in previous guardianship proceedings is 

not res judirata 

137 1 C 296 = 33 P L R 96=1 R 1932 Lab 

333=A 1 R 1932 Lah 232. 

-S. 11 —Parties and representatives 

— Suit by endorsee of promissiory note 
against maker and endorser — Maker 
denying execution of note — Endorser 
adrriitting receipt of consideration bub 
pleading tl^at he is unnecessary party— 
Court upholding maker’s plea and dis¬ 
missing suit as against endorser on 
ground that there was no cause of action 
disclosed against him in plaint—Sub¬ 
sequent suit against endorser is nob 

barred bv res judicata 

1933 M W N 587 = 38 M L W 830= 

A I R 1933 Mad 868- 

— S. 11 —Parties and representatives 

— Suit against defendants 1 to G alleging 
to bftin possession of deceased’s property 
—Deceased by will giving life interesb 
to defendant 2 and vested remainder to 
defendant 4—Defendants 4 to 6 exone¬ 
rated before trial—After decree defen¬ 
dant 2 dying—Execution taken against 
properts coming to defendant 4—Defen¬ 
dant 4 not being judgment-debtor or his 
legal representative, property in her 

j hands cannot be proceeded against—Non 
i appearance by her to application for» 
transfer of decree cannot create construc¬ 
tive res judicata 

144 I C 30 = 1 R 1933 Mad 357= 

A 1 R 1933 Mad 508 

: - S. 11 —Parties and representatives 

j —Decision against Municipal Council is 

binding against its chairman 

140 1 C 326 = 36 M L W 664=1932 MWN 

1274 = A I R 1933 Mad 59 

- S. 11 —Parties and representatives 

— In prior suit finding that A owed B 
I certain sum on pro-note and no objection. 

raised regarding it“-In subsequent suit 
between A's son and B question whether 
coniederation passed for said pro-note is 
res judicata 

138 I C 225=1 R 1932 Mad 532 = 55 Mad 
558=63 M L J 37 = 35 M L W 592= 

A I R 1932 Mad 381. 
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S.'ll—Parties and representatives 

A A 


■—Person not party ‘to suit acquiring 
interest before suit—He is not bound by 
decision in suit 

138 I C 329=1 R 1932 Mad 556=1932 

M W N 160=35 M L W 429 = 

AIR 1932Mad 238. 

- S. 11 —Parties and representatives 

—Mere presence of party on record is 
not decisive of the question of res jud i- 
cata—Finding in previous suit held not 
res judicata 

137 I C 616=1 R 1932 Mad 413 = 1931 
M WN 1323=35M LW 35 = 62 M L J 141 = 

55 Mad 483=A 1 R 1932 Mad 207. 

- S. 11 —Parties and representatives 

—Phrase “representative-in-interesb" in 

S. 33 is not always synonymous with 

“person claiming under” in S. II 

139 I C 684=1 R 1932 Mad 767 = 1932 
M W N 31 = 35 M L W 73 = 62 M L J 116= 
55 Mad 40=A I R 1932 Mad 198. 

- S. 11 —Parties and representatives 

—Trustee by not taking possible defence 
and allowing decree to be passed against 
temple—Decree will not be binding on 
succeeding trustee 

133 I C 207=33 M L W 661=1 R 1931 Mad 
719=60 M L J 590=A 1 R 1931 Mad 641. 

S. 11 —Parties and representatives 

_ . A . A * « 
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gaged rroperty—Mortgagee not implead¬ 
ed—Mortgagee is not bound bv decision 
130 I C 257 = 11 P L T 898 = 1 R 1931 Pat 
161=10 Pat 234=A I R 1931 Pat 64* 

S. 11—Parties and Representatives 


I 


Pleaof res judicata available against 
Hindu father is not available against his 
son who does not claim property through 
him 

135 1 C 367 = 1931 M W N 263=34 M L W 

598 = 1 R 1932 Mad 111 = 
A I R 1931 Mad 550. 

-S. ll.Expl. 6—Parties and repre¬ 
sentatives—Test of representation laid 
down—Suit on mortgage—Hindu father 
not only o-mitting to take part in suit 
but declining to redeem—Grave injustice 
is done to son and his right to redeem is 
not lost 

144 I C 521=29 N L R 77 = 6 R N 12 = 

A I R 1933 Nag 44 (2). 

-S. 11 —Parties and representatives 

—Decree against holder of estate for life 

representing estate—Decree is binding 

on hia son 

134 I C 287= I R 1931 Nag 159 = 27 N L R 

12?=A I R 1931 Nag 183. 

- S. 11 —Parties and representatives 

—Partition— Larger share cannot be 

claimed than found in previous suit 

inter partes 

143 I C 338=9 OWN 1052= I R 1933 
Oudh 178=A I R 1933 Oudh 104. 

S. 11 —Parties and representatives 


—Suit by A as prior mortgagee against 
mortgagors — S joined as subsequent 
mortgagee—Suit decreed in terms of 
agreement arrived at between A and 
mortgagors—Court adding note as part- 
of decree dismissing suit as against S 
who did not put in appearance—Such 
mere fact that puisne mortgagee is bro- 
ugbt on record and then dismissed from 
suit does net affect rights of A to keep- 
first mortgagee as ashield if it was found, 
that mortgage in favour of S was 
proved 

132 1 C 281=9 Rang I=I R 1931 Rang 169 = 

A I R 1931 Rang 105. 

Plea op 

-S. 11—Pleaof—Statutory right by 

new Act can be made defence to res 
judicata 

136 I C 145=1931 A L J 1018 = 1 R 1932 Alt 

145=15 R D 815 = 54 All 299= 
A 1 R 1931 All 635 (F B). 

-S. 11—Plea of—Waiver—Party not 

putting forward plea of res judicatar 

must be taken to have w^aived it 

1411 C 858=59 Cal 513=1 R 1933 202= 

A I R 1933 Cal 69. 

-S. 11—Plea of—Two issues deter¬ 
mined in previous suit— Decision of: 
either potent enough to dismiss plain¬ 
tiff’s suit—Defendant can in subsequent- 
suit rely on either issue and ask Court 
to throw out plaintiff’s case as barred 
bv res judicata 

133 I C 641=32 P L R 815 = 1 R 1931 Lah 

817=A i R 1931 Lah 335. 

-S. 11—Plea of—High Court cannoD 

interfere with wrong decision on point 
of res judicata 

145 1 C 380=6 R M 54 = 
A I R 1933 Mad 231 (1). 

-S. 11—Pleaof— Failure by joint 

Hindu father to take possible plea does- 
uot entitle son to plead tliat he was not 
properly represented 

138 I C 661 = 15N LJ 1 = 1 R 1932 Nag 802= 

A I R 1932 Nag 90. 

Prior Decision 

-S. 11—Prior decision—Final decree 

is binding on party whether he gob 

notice or nob and operates as res judi- 

. cata in subsequent suit 
143 I C 35=1932 A L J 883=1 R 1933 All 

161 = A I R 1932 All 698. 

S. 11—Prior decision— Out of two 


— S. 11— Parties and representatives ; -S. 11— Prior decision— Out of tw( 

Suit against mortgagor relatingtomort- ^ previous conflicting judgments that of 
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latter date must prevail 

139 I C 161 = 1932 A L J 1063=1 R 1932 All 

542=A I R 1932 All 520. 

- S. 11—Prior decision— Failure of 

suit under S. 77, Registration Act, does 

not operate as res judicata in subsequent 

suit for specific performance 

136 I C 561=54 All 68=1 R 1932 All 209 = 

- 1931 A L J 1092=A I R 1932 All 98. 

-S. 11— Prior decision— Previous 

suit by widow to revoUo probate of hus¬ 
band’s will—Widowcontending that will 
was revoked and she was given author, 
ity to adopt— Court noj^ativing these | 
contentions and holding that suit, as far j 
as it claimed declaration of adoption. ' 
should he dismissed— Subsequent suit 
by adopted son for declaration that he 
was validly adopted son so far asinalien- 
ablo lands were concerned—Oourt held 
not precluded from construing will to , 
determine whether adoption as regards 

inalienable property was valid or not i 

140 IC 242=34 BLR 818=1 R 1932 Bom 

585=AI R 1932 Bom 442. 

-S. 11—Prior decision— Land ac¬ 
quisition proceeding—Decision in, doss 
not operate as res judicata against Sec¬ 
retary of State 

140 I C 171=34 BLR 791=1 R 1932 Bom 
571 = 56 Bom 501 = A I R 1932 Bom 386. 

-S. 11—Prior decision—Previous re¬ 
demption decree before Transfer of Pro 
perby Act even if obtained under Dek- 
khan Agriculturists’ Relief Act does not : 
bar subsequent redemption suit unless ' 
that decree puts an end to relation of 

inortgigor and mortgagee 

134 i C 699=33 B L R 844=1 R 1931 
Bom 507=A I R 1931 Bom 480. 

-S. 11, — Prior decision — Pre¬ 
vious suit does not operate as res 
judicata when grounds of attack in both 
suits are incongrous andovidouco to sup¬ 
port one ground of attack is dostructivo 
of alternative ground 

130 I C 606=1 R 1931 Bom 280=33 B 
L R 204 = A I R 1931 Bom 187. i 

-S. 11—Prior decision—Sahstautial i 

etToct of previous decision must be con¬ 
sidered 

143 I C 179 = 56 C L J 369= 

A I R 1933 Cal 222. 

•-S. 11— Prior decision— Pleadings 

and circumstances should be considered 

143 I C 179=56 C L J 369 = 
A I R 1933 Cal 222. 

-S. 11—Prior decision— Decision as 

to part of claim in previous suit by com- 
patent Court—That much claim is bar¬ 
red in subsequent suit, the matter being 
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res judicata 

136 I C 604=1 R 1932 Cal 236=35 C W N 

773=A IR 1932 Cal 162, 
S. 11 and O. 2, R. 2—Prior deci¬ 
sion—Suit for declaration of title to 
property purchased by plaintiff allowed 
to be dismissed— Subsequent suit for 
refund of purchase money is not barred 
either by S. 11 or O. 2, R. 2 

A I R 1933 Lah 1017. 

- S. 11 — Prior decision— General 

principles cannot override express pro¬ 
visions of S. 11—Court deciding previ¬ 
ous suit not having jurisdiction to try 
later suit—Decision in former suit does 
not op=»rate as res judicata 
145 I C 334=6 R L 94=A i R 1933 Lah 614. 

- S. 11 —Prior decision—Decision on 

question whether document is award or 
not acts as res judicata 
142 1 C 724 = 14 Lah 31=34 P L R 313=1 R 
1933 Lah 252=A I R 1933 Lah 274. 

-S. 11 —Prior decision—Suit for pre¬ 
emption decreed—Vendor getting decree 
for greater amount subsequently against 
vendee—Vendee cannot sue pre-emptor 
or vendor again 

143 I C 577 = 1 R 1933 Lah 481 = 

A 1 R 1933 Lah 257. 

- S. 11 —Prior decision—Judgment- 

debtor’s sons objecting to attachment in 
execution unsuccessfully on ground that 
their reversionary interest is not affect¬ 
ed—Suit for declaration of rights in at¬ 
tached property dismissed— Thereafter 
property sold—Sale attacked by them 
in fresh suit—Finding in prior suit does 

not operate as res indicata 
136 I C 265=13 Lah 524 = 33 P L R 46=1 R 
1932 Lah 217=A 1 R 1932 Lah 179. 

-S. 11— Prior decision— Subject- 

matter in previous suit different from 

that in subsequent suit— Previous suit 

does not operate as res judicata 

136 IC 31 = 33 P L R 498=1 R 1932 Lah 

207=A I R 1931 Lah 254. 

- “S. 11 —Prior decision—Principle of 

ros judicata cannot be ignored on ground 

that reasoning in previous decision can 

he attacked on particular point 

1933 M W N 510=65 M L J 684=38 M L W 

755=A 1 R 1933 Mad 925. 

-S. 11—Prior decision—Mortgage by 

insolvent constituting alleged act of in¬ 
solvency—Court adjudicating ex parte 
mortgagor to be insolvent and holding 
mortgage as void—Mortgagee suing for 
doclatation that mortgage is valid * 
Former order of Court having been 
passed erroneously held to be no bar. 
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■SIS 

CIVIL P. C., S. 11—PRIOR DECISION 
of res judicata 

138 I C 31=1 R 1932 Mad 498=35 M L W 
66=62 M L J 177=A I R 1932 Mad 233. 

-S. 11—Prior decision — Decision 

that has become final 'Cannot be set 
•aside by party on the ground that full 
facts were not placed before Court—He 
cannot reopen that question in absence 

of fraud or collusion 

136 1 C 306=1 R 1932 Mad 274 = 55 Mad 
495=62 M L J 302=34 M L W 809=1931 

M W N 1235=A 1 R 1932 Mad 86. 

-S. 11 — Prior decision—Previous 

suit dismissed—Subsequent suit on same 

cause of action is not maintainable— 

Alternative reliefs, even if any, should 

have been pleaded in previous suit 

al35 I C 13=1 R 1932 Mad 45= 

A I R 1931 Mad 268. 

-S. 11 — Prior decision — For res 

judicata there must be previous decree 

137 I C 606=13 L R A Rev 246=7 Luck 
716=16 R D 246=9 OWN 488= I R 1932 

Oudh 243=A I R 1932 Oudh 199 (F B). 

-S. 11—Prior decision— Previous 

partition proceedings initiated by third 
person — Determination of shares of 
parties to subsequent suit not necessary 
— Subsequent suit to determine rights 
inter se is not barred 

146 I C 131 = 10 OWN 958 = 6 R O 88 = 14 
L R A Rev 746=A I R 1933 Oudh 415. 

—S. 11—Prior decision —Suit for 
possession dismissed—Suit for redemp¬ 
tion brought—Decision in previous suit 

does not operate as res judicata 
134 I C 465=1 R 1931 Oudh 369 = 8 OWN 
809=7 Luck 73=A I R 1931 Oudh 263. 

-S. 11—Prior decision—Law for¬ 
bidding doing of certain thing—Failure 
of defendant to plead in previous suit 
positive bar does not prevent him in 

raising it in subsequent suit 
142 I C 495=12 Pal 147 = 1 R 1933 Pat 145 
= 13 P L T 509=A I R 1932 Pat 337. 

--S. 11 — Prior decision — Decree 

based on award in Small Cause Court 
suit does not operate as res judicata in 
subsequent suit 

136 1 C 577 = 11 Pat 50=1 R 1932 Pat 113 = 
= 12 P L T 582=A I R 1932 Pal 105. 

Rent Suits 

^ S. 11—Rent suits—Tenant allow¬ 
ing decree for rent for entire holding 
to be passed in simple rent suit is not 
barred by res judicata from raising plea 
of dispossession subsequently in another 
suit 

57 C L J 306=A I R 1933 Cal 793. 
“ S. 11—Rent suit — Compromise in 
former suit superseded by another com- 
^'omise—Decision based on former com- 


CXVIL P. C., S. 11—RENT SUITS 
pronaise do^s not operate as res judicata 
in subsequent suit 

141 1 C 858=59 Cal 513=1 R 1933 Ca! 202 

=A I R 1933 Cal 69. 

-S. 11 — Rent suits — Question of 

right to recovery of rent found to be res 
judicata—Even assessment of rent can- 
1 not be claimed 

] 137 IC 696=1 R 1932 Cal 365=36 C W N 
72 = 54 C L J 479=A I R 1932 Cal 385. 

-S. 11—Rent suit—Suit to recover 

arrears of kattubadi — Argument that 

j previous decision was given with respect 

, to previous years has no bearing whe- 

j ther or not decision therein acts as res 

1 iudic.ata 

1933 M W N 510=65 M L J 684 = 38 M L W 

755=A I R 1933 Mad 925. 

-S. 11—Rent suits—Claim for rent 

is distinct cause of action from that for 
j recovery of possession—Hence rent suit 
I does not bar ejectment suit 
, 144 I C 751 = 6 R R 5 = 

j AIR 1933 Rang 107. 

'-S. 11—Rent suits—Suit for rent— 

, First suit brought on contract to re- 
1 cover rent of room rented—Suit dismis- 
I sed for want of proof of tenancy—Second 
[ suit brought in tort for compensation 
for use and occupation—Two causes of 
action being mutually exclusive second 
suit held was maintainable 
144 I C 734 = 6 R R 4=A I R 1933 Rang 106. 

Representative Suit 

-S. 11, Expl. 6 — Repre?entive suit 

—Representative capacity—Expl. 6 is 

not confined to cases covered by O. 1, 

t R. 8, Civil P. C., but extends to any 

litigation in which parties are entitled 

I to lenresent interested persons 
! 143 I C 665 = 57 C L J 528 = 37 C W N 538 
=38 M L W 16=1933 M W N 758=60 I A 
278 = 1933 A L J 762=35 BLR 827 = 65 
, M L J 87 = 56 Mad 657 = 

A I R 1933 P C 183 (P C). 

-S. 11, Expl. (> and O. 1, R. 8—Re¬ 
presentative suit—Representative capa¬ 
city — Suit started under O. 1, R 8 — 
Benefit of S. 11 Kxpl. G, will be avail¬ 
able if conditions, of R. 8 have been 
complied with 

143 I C 665-^57 C L J 528 = 37 C W N 853 
= 38 M L W.--36=1933 M W N 758 = 60 I A 
278 = 1933A L J 762 = 35 BLR 827 = 56 

IM L J 87 = 56Mad 657 = 
A I R 1933 P C 183 (P C). 

-S. 11, Expl. G and O. 1. R. 8—Re¬ 
presentative suit—Certain persons of 
Vaniya caste instituting suit for reco¬ 
very of damages—Neither permission 
i was taken nor notices as required under 
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CIVILP.C,, S.11—REPRESENTATIVE SUIT 
O. 1, R. 8 issued—Suit Raid to be 
inter partes and hence deuisioa in it 

cannot bind communitv 
143 1 C 665 = 57 C L J 528=37 C W N 853 
=38 MLW 16=1933 M W N 758=60 I A 
278=1933 A L J 762=35 BLR 827 = 65 

M L J 87 = 56 Mad 657 = 
A I R 1933 P C 183 (P C). 

-S. 11, Expl. 6 and O. 1, R. 8 — Re 

pressntative suit—Whether S. 11, Expl 
6 is confrollpd hv O. 1, H. 8—Quaere 

145 I C 357 = 29 N LR 247 = 6 R N 45 = 

A I R 1933 Nag 169. 

-S. 11, Expl. 6 and O. 1, R. 8—Re¬ 
presentative suit—Expl. 6 is controlled 
by O. 1, R. 8: 51 Mad 128; 107 I C 025; 
AIR lb28 Mad. 77 (F B) Over¬ 
ruled 

143 I C 665 = 57 C L J 528=37 C W N 853 
= 38 MLW 16=1933 M W N 758=60 I A 
278=1933 A L J 762 = 35 BLR 827 = 65 

M L J 87 = 56 Mad 657 = 
A I R 1933 P C 183 (P C). 

-S. 11, Expl. 6—Representative suit 

—In order that Expl. G may apply 
litigati n must be bona fide—But bona 
fide litigation is not panacea for all ir- 
regularity 

143 I C 665 = 57 C L J 528 = 37 C W N 853 I 
=38 MLW 16 = 1933 MWN758 = 60 IAl 
278 = 1933 A L J 762 = 35 BLR 827 = 65 ' 

M L J 87 = 56 Mad 657= j 
A 1 R 1933 P C 183 (P C). | 

-S. 11—Representative suit—Jain ! 

•widow after death of adopted son ali- ; 
enating properties — Remote rover- [ 
sioner suing widow and transferees ad¬ 
ding immediate reversioners as pro 
forma defendants alleging that they had 
colluded with widow—Collusion denied 
—Adoption held unproved - Suit dis¬ 
missed as plaintitT being remote rever¬ 
sioner had no right to sue—Immediate 
reversioners not appealing — After 
widow s death immediate reversioners 
suing for possession of alienated proper¬ 
ties— Suit held nob barred by res judi- 

I C 785 = 1 R 193 1 AN 737=1931 A L J 

314=A I R 1931 All 695 (2). 

--S. 11—Ro[jiesenbati ve suit—Judg¬ 
ment bot\Noen a female heir ropresenb- 
iug estate and claimant operates as res 
iu'licata against reversioner if given in ' 

fair fight ■ 

133 1 C 792 = 1 R 1931 All 744 = 

AIR 1931 All 407. 

-S. 11, Expl. G—Representative suit 

—In previous proceeding T challenged | 
as not being widow of B—T declared 
not to bo widow of B—As effect of such i 
declaration property does not vest in T I 


CIVIL P.C., S. 11—REPRESENTATIVE suit" 

and she cannot represent estate within 

meaning of S. 11, Expl. 6 
144 1 C 442 = 35 BLR 118=1 R 1933 Bom 

300=A 1 R 1933 Bom 126. 

- S. 11—Representative suit—Plain¬ 
tiffs suing for declaration that certairt- 
ilienations by E to defendants are in¬ 
valid—'In previous suit between E and' 
present defendants alienations held to 
be valid—l^laintiffs in present suit suing 
as heirs of E—Their suit held barred by 
res judicata 

136 I C 161=33 BLR 1418=1 R 1932 Bom 

145=A 1 R 1932 Bom 15. 

-S. 11. Expl. 6—Representative Suit 

—Representative character of parties 
must be established before Expl. 6 can 
be applied 

137 I C 46=35 C W N 1203=1 R 1932 Cal 
261 = 59 Cal 636=A 1 R 1932 Cal 271. 

- S. 11, Expl. 6—Representative suit 

—Decision in suit by one reversioner in 

lifetime of widow is binding on other 

reversioners and bars fresh suit 
145 I C 352 = 10 OWN 493=17 R D 379= 

6 R O 46=A I R 1933 Oudh 322. 

- Ss. 13 and 41—S. 44 does nob over¬ 
ride S. 13 

136 I C 353 = 1 R 1932 All 177=1931 A L J- 
653=53 All 747=A I R 1931 All 689. 

- S. 13 (b) — Foreign judgment — 

Judgment on merits is one which 

is given upon consideration of the truth 

of plaintiff and not as penalty for 

defendant’s conduct 

140 I C 82 = 15 Lab 58 = 34 P L R 311 = 

I R 1932 Lah 689=A I R 1932 Lah 649. 

--S. 13 (b )—Ex parte decree under 

summary procedure of Ceylon is not on 

merits within 8. 13 (b) 

144 1 C 22 = 38 MLW 232 = 1 R 1933 Mad 

358=A I R 1933 Mad 544. 

- S. 13—Foreign judgment—Appeal 

dismissed—"Judgment in that suit" is 

appellate and'nob original judgment 
144 I C 853=1933 M V/ N 453 = 38 MLW 

85=65 M L J 57 2 = 6 R M 21 = 

A 1 R 1033 Mad 511 

•• 

- S. 13—Ex parte decree of foreign 

Court passed without jurisdiction—De¬ 
cree transferred to British India for 
execution—Application in foreign Court 
bo set aside decree—Decree' is nullity 
and continues to be inexecutable in 
British India 

144 I C 557=37 MLW 410=64 M L J 
531=1933 M W N 657 = 1 R 1933 Mad 

433=A I R 1933 Mad 393. 

-S. 13—Entering into partnership in 

foreign country is not submission to its- 
jurisdiction in matters connected with 
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CIVIL P. C., S. 13 
parcoership 

144 I C 588=63 M L J 761=36 M L W 
756=1932 M W N 1314=1 R 1933 Mad 

28=A 1 R 1933 Mad 112. 

- S. 13—Bx parte foreiga decree in 

personam against British subject not re¬ 
siding there at date of action will not 

be executed bv British Courts 

140 I C 588=63 M L J 761=36 M L W 
756=1932 MW N 1314=1 R 1933 Mad 

28=A 1 R 1933 Mad 112 

- S. 15—Suit for specific sum—Value 

of suit is value for jurisdiction in appeal 

■from decree or in execution—Reduction 

in claim does not alter jurisdiction 

140 I C 223=A 1 R 1933 Lah 8. 

- S. 15—Plaint and not written state- 

•ment should be looked into for deter¬ 
mining jurisdiction 

145 I C 294 = 6 R P 155 = 
A I R 1933 Pat 246. 

- S. 15 —Distinction between inherent 

want of jurisdiction and want of juris¬ 
diction on grounds which have to be 
determined by Court itself is that first 
makes decree nullity while second only 
makes decree voidable—Such decree can 
be set aside by adopting proper proce¬ 
dure but cannot be collaterally im¬ 
peached 

142 I C 113 = 12 Pat 117=13 P LT 737 = 
I R 1933 Pat 109=A I R 1933 Pat 104. 

-S. 16, Proviso—Daclaration of pro. 

prietary title granted as relief in award 
—Courts outside whoss jurisdiction pro¬ 
perty is situate has no jurisdiction 

143 I C 571 = 1933 A L J 741 = 

A I R 1933 All 380 

-Ss. 16 to 20—Question of jurisdic- 

tion in case of awards should be deter 
mined by considering reliefs granted by 
award 

143 I C 571=1933 A L J 741 = 

A I R 1933 All 380. 

-Ss. 16 to 20 and Sch. 2, Para. 17 — 

Provisions of Ss. IG to 20 govern appli- 

cations under Sch. 2. Para. 17 

132 1 C 218=32 P L R 464 = 1 R 1931 Lah 

554=A i R 1931 Lah 673. 

- S. 16 (d) —Suit for accounts of fac¬ 
tory for particular year is not suit ro- 
garding interest in immovable propevtv 
132 I C 218 = 32 P L R 464 = 1 R 1931 Lah 

S54=A I R 1931 Lah 673 

- S. 16—Suit by vendee for refund of 

purchase money which has been made 

charge on property—Court in which 

property is situated has jurisdiction 
143 1 C 759=1933 M W N 1012 = 1 R 1933 

Mad 330=A I R 1933 Mad 436. 

-S. 16—Suit by vendor to enforce 

specific performance of contract to pur- 


CiVIL P. C., S. 16 

chase land is suit for land—Suit by 

vendee is covered bv.proviso to S. 16 
143 I C 759=1933 M W N 1012=1 R 1933 

Mad 330=A 1 R 1933 Mad 436. 

-S. 16-1 njunctioo to person within 

jurisdiction can but will not be issued 

unless effective 

141 1 C 660=55 Mad 966=1 R 1933 Mad 
153=63 M L J 568 = 36 M LW498= 
1932 M W N 835=A I R 1932 Mad 705. 

-S. 16—Fact that revenue for parti¬ 
cular land is collected in one district is 
not conclusive that civil suit in respect 
of that land lies in that district 

A I R 1933 Pat 555 (2). 

— S. 16 and O. 7, R. 10—Court seized 
of case does not cease to have j .risdic- 
tioQ to entertain it though it is subse¬ 
quently founti that no property in suit 
was situate within its jurisdiction 

135 1 C 257=1 R 1932 Sind 17 = 

A I R 1932 Sind 67. 

—^—Ss. 16 to 20 — Partition suit—X^ro- 
perty consis'.ing both of immovables and 
movables—Movable property within 
jurisdiction but immov^.ble outside — 
Court has no jurisdiction to grant relief 
in respect o^ immovable property 

131 I C 186=1 R 1931 Sind 53 = 25 SLR 

275 = A I R 1931 Sind 50. 

-Ss 16 to 20—Noncom|)liaDC 0 with 

provisions of Ss. 16 to 20 is in no way 
fatal to jurisdiction of Court and does 
not render decree passed by Court of 
competent jurisdiction mere nullity so 
as bo empower executing Court bo refuse 

bo execute it on that grinnd 

131 i C 182=1 R 1931 Sind 54 = 
25 S L R 204=A I R 1931 Sind 47. 

-S. 16 {d )—S 16 (d) iuclu les charge 

on immovable property 

131 I C 182 = 1 R 1931 Sind 54 = 
25 S L R 204=A I R 1931 Sind 47. 

-S. 16 and Sch. 2, Para. 20—Suiiject- 

matter of award referring bo charge over 
immovable property outside jurisdiction 
of Court to which application under 
Para. 20 Wis made — S. IG ousts jurisdic¬ 
tion of that Ccnrb 

131 I C 182 = 1 R 1931 Sind 54 = 
25 S L R 204=A 1 R 1931 Sind 47. 

-S. 17 — Property sibua e in Native 

State—High Court can order sale of 

sucli property in mortgage decree 

142 I C 139=34 BLR 1384=57 Bom 234 = 

I R 1933 Bom 174=A I R 1932 Bom 642. 

-S. 17—Distinct causes of action 

against several defendants can 1)0 com¬ 
bined in same suit if there is some com¬ 
mon question of law or fact 

144 I C 202=37 M L W 681 = 1 R 1933 
Mad 384=A I R 1933 Mad 622. 
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CIVIL P. C., s. 19 

-S. 19—Option to file suit at two 

places—Institution of suit at one of such 
places does not deprive plaintitf of his 
good faith 

144 I C 183=1 R 1933 Lah 423 = 

A I R 1933 Lah 264. 

-S. 20— A residing at X granting 

lease to B of grove situated at Y —Suit 

by A claiEning premium from her agent 

]j or in alternative from B —Cause of 

action held to arise at X there being 

implied promise under S. 49, Contract ’ 

Act, on part of B to pay at X —Suit held 

cognizable by Court of Small Causes— 

Suit held nob bad for muUifarinusness 

A I R 1933 All 147. ’ 

-S. 20, O. 33, R. 5 and O. 7, R, II— 

Cause of action,” moans every fact 
necessary to support plaintitt’s claim— 
It does nob contemplate any rule of limi- : 
tfition barriri* claim i 

138 1 C 396= 1932 A L J 489=54 All 525= ' 
I R 1932 All 397 = A I R 1932 All 543. , 

-S. 20 (c)—Agreement to employ as 

agent—Deposit by agent as security be¬ 
comes on breach of agreement as debt 
due to agent by employer—Agent can 

sue for deposit at bis place of residence 
143 I C 335 = 35 BLR 168 = 57 Bom 306 = 

A I R 1933 Bom 179. 

-S. 20 (c)—Court at place of per¬ 
formance of contract can entertain suit ' 

for (lania'j^^s for broach of contract , 

143 I C 335 = 35 BLR 168=57 Bom 306= ' 

A 1 R 1933 Bom 179. 


CIVIL P. C., S. 20 

-S. 20—Principal and agent—Negli¬ 
gence by agent—Cause of action arises 
where negligence occurred 

135 1 C 170=33 BLR 1364= 
I R 1932 Bom 58=A 1 R 1932 Bom 42. 

S. 20—Suit to declare decree as 
void can be entertained by transferee 
Court 

143 I C 710 = 60 Cai 98=1 R 1933 Cal 468= 

A I R 1933 Cal 274. 

-S. 20—Promissory-note payable in 

District M assigned in District N — 

Court at N has jurisdiction bo try suit 

34 P L R 771=A I R 1933 Lah 940. 

-S. 20—Suit for money based on 

contract entered into at J1 —Delivery to 
be made at A and margin money to be 
paid at A —Contract governed by rules 
and regulations of Merchants Associa¬ 
tion at A — Court at A has jurisdiction 

145 I C 464=6 R L 106 = 
A I R 1933 Lah 599. 

-S. 20 (/))—Leave granted under 

S. 20 (b) without notice to opposite 
party—Order is not open to revision nor 
can S. 107, Government of India Act be 
invoked 

A 1 R 1933 Lah 266. 

-Ss. 20 (i») and 151—Leave granted 

without notice under S. 20 (b)—Court 

can hear objections under S. 151 

A 1 R 1933 Lah 266. 


-S. 20—Suit against Insurance Com¬ 
pany—Court of place where assured dies 

has jurisflicuiou 

140 I C 262=34 BLR 815 = 
1 R 1932 Bom 596=A I R 1932 Bom 392. 

-S 20—Cornunssion agency—Cause 

of action arises wliere contract takes 

place or where monev is to !)e paid 
137 1 C 381=34 BLR 236=1 R 1932 Bom 
245 = 56 Bom 324=A 1 R 1932 Bom 291. 


-S. 20 — Cause of action relates en¬ 
tirely to grounds referred to in plaint 
and has no relation to defence by defen 

dants , ^ 

135 I C 170=33 BLR 1364 = 
I R 1932 Bom 5a=A I R 1932 Bom 42. 

-S. 20 (c)—Agency agreement en¬ 
tered into at Calcutta—Purchases and 
sale elTected thoro—Statements of ac¬ 
counts made and sent from Calcutta — 
No place fixed for payments which were 
soinotimos made in Bombay—Held that 
no material part of cause of action had 

arisen in Bombay 

135 I C 170 = 33 BLR 1364= 

1 R 1932 Bom 58=A I R 1932 Bom 42. 


-S. 20, Expl. 1—Person having per¬ 
manent dwelling at one place and tem¬ 
porary residence at another—Cause of 
action arising at place of temporary resi- 
dence—Suit can ho brought at both 
places 

143 1 C 357=1 R 1933 Lah 34S = 

A 1 R 1933 Lah 120. 

- S. 20 and Seh. 2, Para. 17—Arbi¬ 
tration — Refusal to, is fundamental 
cause of action for application under 
Sch. 2, Para. 17 

A 1 R 1933 Lah 18. 

- S. 20 —Carrying on business—De¬ 
fendant firm held bo carry on business 
at its sub-olfice at Amritsar and suit in¬ 
stituted there against firm held rightly 
instituted 

140 I C 473=33 P L R 1088=14 Lah 42= 
I R 1933 Lah 11=A 1 R 1933 Lah 11. 

-S. 20 —Place of suit—Place of pay¬ 
ment not fixed — Creditor can maintain 

a suit at the place where be resides 

131 I C 303=32 P L R 737. 
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CIVIL P. C., Ss. 20 and 16 and O. 2, Rr. 2(1) 
and (3). . 

--Ss 20 and 16 and O. 2, Br. 2 (l) 

and (3),—O. 2, B. 2 Cls. (l) and (3), ope¬ 
rate even where reliefs open to plaintiff 
taken separately and alone would be 
cognizable in different jurisdiction — 
Rules of residence in S. 20 is to limita¬ 
tions of Ss. 16 to 18 

134 I C 803=1931 MWN 893=1 R 1931 Mad 
851=34 M L W 277=A I R 1931 Mad 705 

-S. 20 —Actual contract for dispatch 

of goods entered in Native State—First 
item of performance performed (weighed 
and loaded) in British territory—British 
Court has jurisdiction 

130 I C 658=1930 MWN 816=1 R 1931 
Mad 402=A I R 1931 Mad 115. 

-S. 20 — Carrying on business”— 

Ginning factory of one person remain 
ing dormant under special contract of 
combination with other factories — 
Owner continuing to derive profit from 
contract—Owner is deemed to be car¬ 
rying on business of ginning factory 

140 I C 63=28 N L R 118 = 1 R 1932 Nag 

123=A I R 1932 Nag 114 

S. 20 (Z>) — Preliminary issue on | 
question of jurisdiction decided—Sub¬ 
sequent application for leave under 
S. 20 (b) made after passing of judg¬ 
ment but before plaint was ordered to 
be returned for presentation to proper 
Court—Application rejected on ground 
that it should have been made before 
decision of prelimnary issue—Held that 
S. 20 (b) was not limited by the ground 
stated 

145 I C 706 = 27 SLR 230 = 6 R S 37 = 

A I R 1933 Sind 179. 

-S. 20 (c) —Cause of action includes 

every fact necessary to be proved in 
order to enable plaintiff to sustain his 
action—Bona fide voluntary assignment 

affords cause of action 

145 I C 706=27 SLR 230=6 R S 37 = 

A I R 1933 Sind 179. 

S. 20 (i)—Discretion exercised by 
trial Judge should not be lightly inter¬ 
fered with in appeal 

145 I C 706 = 27 SLR 230 = 6 R S 37 = 

A I R 1933 Sind 179. 

’S. 20 (c)—Bona fide voluntary as¬ 
signment affords valid cause of action to 
assignee to sue in the Court within 

whose jurisdiction assignment is m^dp 
145 1 C 706 = 27 SLR 230 = 6 R S 37 = 

A 1 R 1933 Sind 179. 

S.20(c)—Suit for breach of contract 
be filed at place where contract v.as 
made or where breach occurred or whore 
contract has been performed or its per- 


CIVIL P. C., S. 20 (c). 

formance contemplated 
139 I C 114 = 26 SLR 167=1 R 1932=Sina 

99=A I R 1932 Sind 9. 

-S. 21—Initial jurisdiction should 

be determined only from allegations in 
plaint 

141 I C 25=17 R P 553 = 14 L R A Cr 
392 = 1 R 1933 All 32=A I R 1933 All 298. 

I,-S. 21 — Objection to place of suing 

in Court of appeal or revision—Failure 
( of justice must be proved 

131 I C 603 = 1 R 1931 All 411= 

I AIR 1931 All 556. 

-S. 21—Jurisdiction—Absence of— 

Cous-ent or waiver does not legalize 

I jurisdiction—S. 21 does not bar agitation 

i of aucb question bv independent suit 
I 131 I C 248=1 R 1931 All 360=1931 A L J 
240 = 53 All 560=A I R 131 All 454. 

-S. 21 and O. 2, R. 2—Suit for set¬ 
ting aside alienation by mother acting 
as certificated guardian—Property situ¬ 
ate in Tirana—Orderof appointment and 
authority to sell from Bombay High 
Court — Subsequent suit for possession— 
Suit held not barred by O. 2, R. 2— 
Purchaser, could question jurisdiction of 
Fligh Court passing decree on original 
side setting aside alienation 

57 Bom 456=35 BLR 630^= 
A 1 R 1933 Bom 398. 

- S. 21—S. 21 does not apply to High 

! Court of Pombay in its ordinary original 
! civil jurisdiction 

137 I C 381=34 SLR 236 = 56 Bom 324 = 

I R 1932 Bom 245=A 1 R 1932 Bom 291. 

- S 21- “S. 21 does not apply where 

objection is nob as to the place of suing 

but one going at the root of the whole 

, suit 

I 135 I C 170 = 33 BLR 1364 = 1 R 1932 

j Bom 58 = A 1 R 1932 Bom 42. 

-S. 21 — Irregularities in initial 

paocedure such as if objected to would 
lead to dismissal of suit—If Court com¬ 
petent to try and parties join issuo on 
merits without objection no subsequent 

objection on tlie Ground can 1)0 allowed 

131 I C 396 = 34 C W N 999= 

A I R 1931 Cal 327. 

! - S. 21—Appellate or revision Court 

cannot entertain objection as to place of 

suing 

131 I C 276 = 32 P L R 50 = 1 R 1931 Lah 

404=A I R 1931 Lah 142^ 

• - S. 21—Acquiescence of parties can¬ 

not give juri-eliction 

142 I C 613=1933 MWN 208 = 1 R 1933 

Mad 232=A I R 1933 Mad 346. 

-S. 21 — Principles under S. 21 apply 

i to proceedings other than original suits 
1 —Objection as to jurisdiction not taken 
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•CIVIL P.C., S. 21 

in lower appellate Court, cannot be 

taken in second appeal 

A I R 1933 Nag 318 

-S. 21—Partition suit—Valuation— 

Value of plaintiff's share is test 

10 O W N 1196=A I R 1933 Oudh 547. 

-S. 21—Jurisdiction question must 

■be decided first 

144 1 C 967 = 17 R D 147 = 10 OWN 143= 

14 L R A Rev 130 = 6 R O 23= 
A 1 R 1933 Oudh 191. 

-S 21—Suit by landlord against de¬ 
fendant for damages for cutting babul 
trees brought in Munsif's Court—Objec¬ 
tion to place of suing not being made in 
Court of first instance, it could not be 

contended that no second appeal lay 

129 I C 331 = 1 R 1931 Oudh 107=14 R D 
664 = 7 OWN 1079=A I R 1931 Oudh 136 

-S. 21—Proceedings in respect f 

immovable property challenged on ground 

of want of jurisdictian—Defendant tnust 

show that property is clearly within 

jurisdiction of another Court, and that 

there was failure of justice 

A I R 1933 Pat 555(2). 

•-S. 21—Question must be raised 

ordinarily before completion of proceed¬ 
ings 

142 I C 113=12 Pat 117=13 P L T 737 = 

I R 1933 Pal 109 = A I R 1933 Pat 104. 

--S. 21—Question ordinarily cannot 

be raided collaterally 

142 I C 113=12 Pat 117 = 13 P L T 737 = 

I R 1933 Pat 109=A I R 1933 Pal 104, 

-S. 24—Transfer under S. 24 is from 

one Court, of Small Causes to another 
136 1 C 357 = 1931 A L J 953=54 All 171=. 

I R 1932 All 181 = A I R 1931 All 574 (FB) 

■-S. 24—Transfer of Judge with Small 

Cause powers pending suit—-Order of 
Additional District Judge to successor 
without those powers—Order held to he 
under Provincial Small Cause Courts 
\ct{l887). S do 

136 i C 357 = 1931 A L J 953 = 54 All 171 = 

I R 1932 All 181=A I R 1931 All 574 (F B). 

-S. 24— Applicability — Small Cau^e 

Court ceasing to exist or Judge with 

Small Cause powers transferred— His 

successor not having Small Cause powers 

— Suit will have to be tried as ordinary 

Buib'unless same is transferred to him 

oindor S. 24 

136 1 C 357 = 1931 A L J 953=1 R 1932 All 
181 = 54 All 171=A I R 1931 All 574 (F B). 

-s. 24—S. 24 contemplates transfer 

from one existing Court to another exist- 

*136 !^C 357 = 1931 A L J 953=54 All 171 = 

I R 1932 All 131=A 1 R 1931 All 574 (F B). 

__S, 24—When an ollicer without 


CIVIL P. C., S. 24 

possessing Small ^Cause jutisdictiion 
bears a case which was pendihg^before 
his predecessor-in-office exercising Small 
Cause jurisdiction, and makes a decree, 
the decree is appealeable; 13 All 324, 
Overruled 

136 I C 357=1931 A L J 953=1 R 1932 All 
181 = 54 All 171=A I R 1931 All 574 (F B), 

-S. 24—Application by one party 

for transfer of case—Notice to opposite 
party is necessary 

136 1 C 384 = 1931 A L J 1061= 
53 All 916=A 1 R 1933 All 178 (1). 

-S. 24—Transfer of case under S. 24 

—Two Courts need not have concurrent 

territorial jurisdiction 
143 1 C 75=54 All 824=1 R 1933 All 177 = 
1932 A L J 984 = A I R 1932 All 660. 

•I-S. 24—“Competent” refers to pecu¬ 

niary jurisdiction only 
143 I C 75 = 54 All 824=1 R 1933 All 177= 
1932 A L J 984=A I R 1932 All 660. 

-S. 24—Transfer of levenue case in 

Sub-Judge’s Court to another Court is 
I competent 

133 1 C 319 = 11 L R A Rev 300=1 R 1931 
All 639=14 R D 654=1931 A L J 8 = 

I 53 All 62=A 1 R 1931 All 28 (2). 

-S. 24 (b) (ii)—Competent to try 

means that, if the suit would have been 

originally filed in the Court to which it 

has been transferred, that Court would 

have been competent to try 

136 1 C 384 = 1931 A L J 1061. 

-Ss. 24 (1) and 115—Material irregu¬ 
larity—Transfering the case from one 
Court to another competent to try it, 
without issuing notice to opposite 
party even if nob without jurisdiction, 

is tainted with material irregularity 

136 1 C 384=1931 A L J 1061. 

-S. 24 — High Court can transfer 

I Small Cause suit to regular Court provi- 

’ ded latter has jurisdiction to try it— 

I Extent of Small Cause power is immato- 

rial ^ 

139 I C 194=34 BLR 931=56 Bom 387 = 

1 R 1932 Bom 479=A 1 R 1932 Bom 486. 

-S. 24—“Competent” in S. 24 refers 

to pecuniary jurisdiction of Court 

139 I C 194=34 BLR 931=1 R 1932 Bom 
479=56 Bom 387=A 1 R 1932 Bom 486. 

-S. 24 (4)—Expression “Court of 

Small Causes” includes regular Small 
Cause Courts and Courts of Subordinate 
Judges inoesbed with powers of Small 
Cause Courts 

139 I C 194 = 34 BLR 931=1 R 1932 Bom 
479 = 56 Bom 387=A I R 1932 Bom 486. 

-S. 24—Transfer without notice is 

mere irregularity if it does not prejudice 
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CIVIL P. C.. S. 24 
•opposite p'xrhv 

137 I C 430=1 R 1932 Cal 302 = 
54 C L J 490=A. I R 1932 Cal 265. 

-S. 24—T wo appeals involving same j 

question pending one in District Court 
«nd another in High Goarb—High Court 
can trtnsfer appeal in District Court to 
High Court 

AIR 1933 Lah 1033. 

-S. 24 — Execution proceeding- 

ordered to be stayed by High Court— 

Order not actually reaching Subordinate 

-Judge—Party putting in affidavit stating 

order had been passed bv High Court 

Judge ordering issue of warrant for 

arrest in spite of such affidavit—Party 

is justified in thinking that Judge was 

.prejudiced against him 

AIR 1933 Lah 915. 

-S, 24—High Court has ample juris- 

■diction bo pass suo motu order of trans¬ 
fer under S. 24 

A I R 1933 Lah 671. 

-S. 24—Defendenb’s convenience is 

no g’^ound for transfer—Sait Cor dower 
pending at R —Counter to last suit for 
•restibubion of conjugal rights filed by 
husband at S—Transfer of suit at S was 
allowed 

146 I C 38=6 R L 166=A I R 1933 Lah 635. 

-Ss 24 and 22—Notice before insti 

tution of application is not necessary 
und'^r S. 24 

146 I C 38=6 R L 166=A I R 1933 Lah 635. 

--S. 24 — District Judge cm transfer 

suit remanded bo one Court by Additional 
Diabricb Judge to onotber Court under 
his control 

140 1 C 238=33 P L R 1015 = 13 Lah 806 = 

A I R 1933 Lah 29. 

-S. 24— Application for transfer— 

Burden is on applicant to make out 

strong case for transfer—Mere b ilance of 

convenience is nob sufficient 

31PLR920=1 R1931 Lah 315 = 

A 1 R 1931 Lah 115. 

-S. 24—Small Cause suit can be 

iiransierred to regular Court having 
pecuniary jurisdiction— Competent to 
try” means having jurisdiction to do so 
—S. 24 is saving clause to Provincial 

•Small Cause Courts .\cb, S. 16 
139 I C 477=36 M L W 479 = 1 R 1932 Mad 
•726=63 M L J 689=55 Mad 960 = 
1932 M W N 763=A I R 1932 Mad 683. 

-S. 24—District Court is authorized 

to transfer small cause case to another 
Court which is nob competent to try 
vsuch case 

135 I C 402=27 N L R 307 = 
'I R 1932 Nag 2=A 1 R 1932 Nag 49. 

1931-33 T. D.—15 & 16 


CIVIL P. C., S. 24 

- S. 24 —Suits relating to same trans¬ 
action and involving common questions 
of fact and desirable to be heard by one 
Judge—Suits can be transferred to one 
Court 

135 I C 402 = 27 N L R 307 = 

I R 1932 Nag 2=A I R 1932 Nag 49. 

- -S. 24 (l) (b) (ii)—“Competent” does 

not include competence from point of 

territorial jurisliction 

144 I C 578 = J0 OWN 443 = 8 Luck 347= 

6 R O 1=AI R 1933 Oudh 154. 

- S. 24 —Judge arriving at findings on 

evidence—Decree set aside and case re¬ 
manded on appeal — High Court can 

exercipie power o^ transfer 

144 I C 578=10 OWN 443=8 Luck 347= 

6 R O 1=A I R 1933 Oudh 154. 

- S. 24 —Order of removal from office 

ghatwal passed by Commissioner — 

Declaratory suit, in subordinate Judge’s 

Court — Mere fact that Subordinate 

Judge is subordinate to Commissioner in 

his executive capacity is no ground for 

transfer of suit 

A I R 1933 Pat 633. 
— S. 24 —Jurisdiction is nob restrict¬ 
ed to place of suing 

139 I C 493 = 26 S L R 277=1 R 1932 Sind 

127 = A I R 1932 Sind 215. 

- S. 24 — Jurisdiction challenged — 

Defendant cannot apply for transfer 
under S. 24 

139 I C 496 = 26 S L R 277=1 R 1932 Sind 

127=A I R 1932 Sind 215, 

-S. 24 —Daughters of Judge married 

bo plaintiff’s son and his brother’s sons 
re?pactively—Rslationshi p is close—It 
is fib case for transfer under ‘d. 24 

A I R 1932 Sind 206. 
- S. 33—Decree—Decree bo be bind- 

I 

! ing on a person must have force of res 
jnd iorta 

132 1 C 625 = 1 R 1931 Cal 577=35 C W N 

66=A I R 1931 Cal 511, 

; -'S. 33—-Final decree—Certain direc- 

' tions as to who is to execute it—No ob- 

j iection then—It cannot be objected to 

* during execution 

13 4 I C 60=1 R 19 31 Mad 812 = 60 M L J 
173=33 M L W 149= 1931 M W N 536 = 

54 Mad 345=A I R 1932 Mad 41. 

- S. 33—‘Decree for more than what 

is claimed in plaint cannot be granted 
j«?itboub amending plaint 

140 I C 46 = 1932 Cr C 704=1 R 1932 Rang 

206=A I R 1932 Rang 141. 

-S. 33—Judgment—Practice—Deci¬ 
sion must be founded on pleadings or on 

case consistent therewith 

133 1 C 95=1 R 1931 Rang 239= 

AIR 1931 Rang i/7 
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CIVIL P. C.. S. 34 

-S. 34—High Court cannot interfere 

with discretion of lower Courts in res¬ 
pect of pendente lite interest 
136 I C 76=15 R D 333=IR 1932 All 124= 
12 L R A Rev 128=A I R 1932 All 245. 

-S 34—Court can give interest after 

suit whether claimed in plaint or not 
136 I C 186 = 33 BLR 1220=55 Bom 657= 
I R 1932 Bom 170=A I R 1931 Bom 549. 

- S. 34—Damages—Court cannot give 

interest before judgment 

133 I C 861=33 BLR 703 =I R 1931 Bom 

445=A I R 1931 Bom 386. 

-S. 34—Interest allowed by trial 

Court according to contract of parties— 

High Court will not interfere in absence 

of clear evidence justifying interference 
37 C W N.915=A I R 1933 Cal 786. 

- S. 34—Interest—Evidence of agree¬ 
ment to pay—From entries in pass book 
acquiesced in by defendant (business 
man) evidence of agreement to pay in¬ 
terest at monthly rests was presumed 
138 I C 653=1 R 1932 Cal 479=59 Cal 662 

=A I R 1932 Cal 521. 

-S. 34—Future interest at 12 per 

cent, is excessive in absence of special 
reasons 

A 1 R 1933 Lah 1011. 

-S. 34—Interest on decretal amount 

is generally allowed at 0 per cent unless 
special reason exists for giving higher 
rate 

144 I C 601=1 R 1933 Lah 517 
=A I R 1933 Lah 780(1). 

-—S. 34—Hundis not carrying interest 

—Future interest need not be allowed 

145 I C 725=6 R L 135 = 
A I R 1933 Lah 440. 

- S. 34—Award of future interest in 

rnonev decree is discretionary 

142 I C 408=1 R 1933 Lah 201=34 P L R 
859=14 Lah 591=A ! R 1933 Lah 352. 

- S. 34—Interest from institution of 

suit is discretionary 

143 1 C 257=33 P L R 19= I R 1933 Lah 

327=A I R 1922 Lah 312. 

- S. 34 — Executing Court cannot 

allow interest when decree is silent as 

to interest A, J. R. 1927 j\lad. 954 and 

105 T. C. :M, Overruled 
135 1 C 305=1931 MW N 576=1 R 1932 
Mad 65 = 34 M L W 305 = 61 M L J 596 = 
54 Mad 955=A I R 1931 Mad 650 (F B). 

- S. 34—Interest from date of suit to 

date of decree is in discretion of Court— 

Where contract rate is not inequitable 

that rate will be adopted 
135 1 C 907=1 R 1932 Mad *235 = 1931 M 
W N 1226=34 M L W 843 = 62 M L J 266 
= 55 Mad 458=A I R 1932 Mad 109. 

-S. 34 and O. 34. Rr. 2. 4 and 11— ! 

Interest pendente lite in mortgage suit 1 


1 CIVIL P. C.. S. 34 

is governed by Rr, 2, 4 and 11 and not?- 
by S. 34 

134 1 C 274=1 R 1931 Nag 146=27 N L R 
! 312=14 N L J 109=A 1 R 1931 Nag 161. 

S. 34—Compound and post diem 
interest should be allowed when 

I clearly so stated.in the deed 
I 1301 C 817=1 R 1931 Nag 65=13NL J 213 

=A I R 1931 Nag 91. 

-S. 34—2 per cent is not extortion¬ 
ate—Compound interest at the rate if 

, stipulated should be allowed 
; 130 I C 817=1 R 1931 Nag 65=13 N L J 
' 213=A I R 1931 Nag 91.. 

-S. 34—Damdupat—Mortgagee can- 

I not get interest in excess of damdupat 

between date of filing suit and date for 

repayment fixed in preliminary decree 
130 I C 159=1 R 1931 Nag 63=13 N L J 192 

=A 1 R 1931 Nag 88. 

-S. 34 and 0.34—Question as to rate 

of interest in mortgage is to be deter¬ 
mined under O. 34 and not under S. 34 
144 1 C 983=10 OWN 173 = SLuck 315 = 

I 6 R O 27=A I R 1933 Oudh 128. 

[-S. 34—Future interest—Discretion 

j exercised by lower Court will not be in- 

i terfered without sufficient grounds 
! 144 I C 983=10 OWN 137=8 Luck 315= 

6 R O 27=A I R 1933 Oudh 128. 

: -S. 34—Interest pendente lite should 

: he given according to the contract rate 
143 I C 43=14 P L T 133=1 R 1933 Pat 

189=A I R 1933 Pat 2o7. 

-Ss. 34 and 2 (2)— “Right" used in 

sub-S. 2 (2) is nob synonymous with right 

I in the sense of relief which party is en- 

i titled to in any event—Fact that Court 

I has discretion in some matter is also a 

I right to be claimed—Order refusing to 

I allow interest pendente lite isappealahle 
, 143 I C 43=14 P L T 133=1 R 1933 Pat 

j !89=A I R 1933 Pat 207. 

-S. 34—Interest cannot be passed in 

case for damages—If claimed by agree¬ 
ment of usage it must be proved by 
I plaintill 

I 134 I C 397=1 R 1931 Sind 141=25 SLR 

104=A 1 R 1931 Sind 121. 

I 

-S. 34—Interest—In case of formal 

demand interest should bo allowed from 

date of demand else from date of suit. 

134 I C 139=10 Pat 528=1 R 1931 
Pat 427=13 P L T 21=A I R 1931 Pat 394. 

Appeal 

--S. 35—Appeal—Mere variation in 

! matter of costs does not affect question 

I whether judgment is one of affirmance 

A 1 R 1933 Pat 703 (S B). 
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CIVIL P. C., S. 35—Costs 

Costs 

-S. 35—Costs — Where object of 

plaintiff is that if one party was not liable 
other was—Two seta of costs can be 

properly awarded ^ 

144 .1 C 703=1933 A L J 796=6 R A 1= 1 

AIR 1933 All 466. 

-S. 35—Costs— Two defendants — 

Only one made liable for plaintiff’s 

costs of this suit"— Costs in respect of 

other defendants are also included 

142 I C 367=35 BLR 105=57 Bom 589 
=1 R 1933 Bom 220=A 1 R 1933 Bom 106. 

-^Ss. 35 and 47—Costs—Costs of for¬ 
mer litigation—No suit lies 

138 1 C 392 = 13 Lah 551 = 33 P L R 234= 

I R 1932 Lah 473=A I R 1932 Lah 257. 

-S. 35—Costs— Party failing on im¬ 
portant issues and succeeding on only 
one—Court is right in ordering that he 
should get only half costs from other 
party 

137 I C 758=1 R 1932 Mad 452=1932 
M W N 442=62 M L J 594= 35 M L W 
588=55 Mad 636=A1 R 1932 Mad 470. 

-S. 35— Costs—Case decided on pre- 

liminary point— No examination of wit¬ 
nesses and argument also not very long— 

Held full ad valorem costs were excessive 

A 1 R 1933 Rang 337. 

Discretion op Court 

-S. 35— Discretion of Court—Privy 

Council rarely interferes with costs 

136 I C 385=6 Luck 556=1932 A L J 
663 = 59 1 A 1=62 M L J 320=35 M L W 
118=36 C W N 137= 8 C W N 1378=1 R ; 
1932 P C 81=A I R 1932 P C 13 (P C), 

-S. 35—Discretion of Court— Delay 

—Costs rnav be refused 

134 I C 1080=8 OWN 1066 = 35 OWN 
1287 = 58 I A 381 = 1 R 1932 P C8 = 1931 , 
A L J 1116=33 BLR 1536 = 54 C L J 372= ! 
61 M L J 623 = 34 M L W 676=55 Mad 93 = 

A I R 1931 P C 289 (P C). 

-S. 35—Discretion of Court—Delay | 

is ground for refusing costs, even though , 

party succeeds i 

1933 A L J 942=A I R 1933 All 853. 

-S. 35 —Discretion of Court—Costs ' 

are in discretion of Court 

144 I C 76 = 1 R 1933 All 361= 

A 1 R 1933 A\[ 311. 


CIVIL P.C., S. 35—Discretion of Court 

-S. 35—Discretion of Court—Appeal 

successful on point of law not taken in 
Courts below— Parties were ordered to 
bear their own costs 

143 1 C 510=1932 A L J 1097=19 L R A 
Rev 23=17 R D 127=A I R 1933 All 120. 

-S. 35— Discretion of Court— High 

Court would not interfere unless Ques¬ 
tion of principle is involved 

129 1 C 551=1931 A L J 16=! R 1931 All 

183=A I R 1931 All 126. 

——S. 35— Discretion of Court— Coats 

are in discretion of Court 

35 B LR 569=A I R 1933 Bom 304. 

S. 35—Discretion of Court—Appeal 
filed long after limitation— Respondent 
not blameable for his objection that it 
should not be registered— Costs should 
not be allowed against respondent 

138 I C 643=1 R 1932 Ca! 483=59 Cal 

383=A I R 1932 Col 482. 

S. 35—Discretion of Court—Award¬ 
ing or disallowing costs is in discretion 
of Court 

142 I C 211 = 34 P L R 207=1 R 1933 Lah 

181=A 1 R 1933 Lah 585. 

S. 35 ^Discretion of Courts—In 

absence of any reasons to contrary svic- 

cessful party must be allowed costs. 

144 I C 738=34 P L R 171 = 6 R L 23 = 

A 1 R 1933 Lah 329. 

-S. 35—Discretion of Court—Appeal 

succeeding on objection not raised in 

lower Courts—Costs were disallowed. 

141 I C 494 = 33 P L R 974 = 1 R 1933 
Lah 130=A I R 1833 Lah 104. 

- S. 35—Discretion of Court—Appeal 

necessitated by inartistic drafting of 
plaint—Plaintiff-appellant was directed 
to pay respondent's costs though appeal 
was successful 

139 I C 375=33 P L R 424=13 Lah 375 = 
I R 1932 Lah 583=A I R 1932 Lah 452. 

- S. 35—Discretion of Court—Costs 

are in discretion of trial Court — High 

Court will seldom interfere unless some 

principle is involved 

142 1 C 656 = 1 R 1933 Mad 224 = 

A I R 1933 Mad 244 (1). 

- S. 35—Discretion of Court—Bad 

conduct disentitles party to costs even 


-S. 35— Discretion of Court—Judi¬ 
cial exercise of discretion in awarding 
costs will not be interfered with 

1933 A L J 16=17 R D 109=14 L R A 
Rev 122=A 1 R 1933 All 299. 

-S. 35— Diserefcion of Court — Re¬ 
mand due to appellant’s not presenting 
case properly in lower Court— Costs of 

appeal were saddled on him 

145 I C 379=1933 A L J 81 = 6 R A 58= 

A I R 1933 All 216. 


though successful 

141 I C 54 = 36 M L W 844=1932 M W N 
1335 = 63 M L J 941 = 56 Mad 447= 
I R 1933 Mad 64=A.| R 1933 Mad 166. 

-S. 35 (2)—Discretion of Court— 

Appellate Court should ordinarily inter¬ 
fere unless S. 35 (2) is contravened 

141 I C 262 = 29 N L R 8 = 1 R 1933 
Nag 52=A I R 1933 Nag 49. 

-S. 35 Discretion of Court—Discre- 

ion exorcised in awarding costs will not 
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CIVIL P. C., S 35—Discretion of Court 
be interfered with unless grave injustice 
is caused . 

10 O W N 98i=A I R 1933 Oudh 455 

-—-S. 35—Discretion of Court—Where 
lower Court uses its discretion properly 
as to costs, appellate Court should not 
interfere 

129 IC 165=1 R 1931 Oudh 85=7 OWN 
1055=6 Luck 378=A I R 1931 Oudh 9 

-S. 35—Discretion of Court —Princi¬ 
ple in exercise of discretion as to costs 
stated—Plaintiff though successful held 

not entitled to costs 

145 I C 376=6 R R 42 = 
A 1 R 1933 Rang 160 

•—^-S. 35—Discretion of Court—Appli 

cation though successful but due to 

applicant’s default—Rule that cost^ 

should follow event should not be fol 

lowed 

142 I C 835=1 R 1933 Rang 46= 

A I R 1933 Rang 38. 

Jurisdiction 

•- S. 35—Jurisdiction—Courts of liti- 

gation prior to reference to arbitration 

—Court cannot deal with it 

136 I C 789=54 All 122=1 R 1932 

All 241=1931 A L J 1155= 
A I R 1932 All 183 

■-^S. 35 and Sch 2, Para 13 —Juris 

diction—Scope—Under pan. 13. Court 

has full power to grant costs of a»hitra 

tion when award contains no sufiiciont 

provisioti concerning thorn and the ques 

tion has not b3en referred to arbitration 

— As for costs incurred in final stage, 

i. e., after objections are filed and inves- 

tigated, Court has undoubtedly power to 

orant coats < f this prooeeding 
^ 136 1 C 789 = 54 All 122 = 1 R 1932 

All 241=1931 A L J 1155= 
A I R 1932 All 183. 

Mortg age Suit 

-S. 35—Mortgigo suit—Dofendanfe 

raising false pleas should bo made per 

sonallv liable for co‘?ts 

144 I C 738=34 P L R 171 = 6 R L 23 = 

A I R 1933 Lah 329 

-S. 35—T\Iortgage suit—Court can 

grant personal decree for costs against 

nartv. who is not mortgag'-'r 
^ 131 1 C 151=33 M L W 263=1 R 1931 

Oad 487 = A I R 1931 Mad 272 

-S. 35—Mortgage suit — Costs — 

Mortgagee is generally entitled to costs 

unless be is guilbv of misconduct 

137 I C 102=7 Luck 454 = 1 R 1932 

Oudh 205 = 9 OWN 60 = 
A 1 R 122 Oudh 123. 

--S. 35—Mortgage suit—Ordinarily 

puisne mortgagee is not liable for costs 

in mortgage suit—If he makes himself 


CIVIL P. C., S.35—Mortgage Suit 
liable for contest by his conduct he can 
be made liable for extra costs caused by 
his contest 

AIR 1933 Rang 335. 

-S. 35 — Mortgage suit — Puisne 

mortgagee is not normally liable for 

costs—To make him so liable plaintiff 

should see that order against him to pay 

costs is passed and inserted in decree 

139 I C 185=10 Rang 308=1 R 1932 
Rang 189=A I R 1932 Rang 153. 

-S. 35 — Mortgage suit — Persons 

other than parties to mortgage being 

parties to suit —Judgment and decree 

should state specifically if costa awarded 

against such other persons are to be 

payable personallv 

133 1 C 225=9 Rang 186=1 R 1931 
Rang 241=A 1 R 1931 Rang 153. 

-S. 35—Mortgage suit—Suit by 

mortgagee against mortgagor Costs in 

favour of mortgagee do not have priority 

over actual mortgage debt 

133 I C 225=9 Rang 186=1 R 1931 
Rang 241=A 1 R 1931 Rang 153. 

Parties 

-S. 35—Parties—Partition suit 

Defendant should pay costs where he 

questioned pl*>intiff s t’tle 

132 I C 688=35 C W N 151=1 R 1931 
Cal 608=A I R 1931 Cal 573. 

S. 35—Parties—New plaintiff may 


be added for really deciding plaintiff’s 

claim—Defendant’s costs should be on 

plaintiff who bad no lust claim 
^ 129 I C 860 = 58 Cal 561 = 1 R 1931 Cal 

300=52 C L J357=A IR 1931 Cal 76. 

-S 35—Parties—Person continuing 

appeal under O. 22. R. 10—Dismissal of 
appeal—Such person is liable for full 
costs of respondents and nob costs in¬ 
curved from date of his application 

under O. H. 10 

143 1 C 578=64 M L J 489 = 37 M L W 
452=1933 M W N 591=56 Mad 469= 
I R 1933 Mad 310=A I R 1933 Mad 411 

-S. 35—Parties—Receiver is person¬ 
ally liable to pay costs to the othdv side 

134 I C 272=1 R 1931 Nag 144= 

A I R 1931 Nag 143. 

-S.35—Parties—Administration suit 

—Costs—Litigation effect of deceased’s 

act—Coe;t 9 should come out of estate 

129 I C 900 = 1 R 1931 Sind 20 = 25 SLR 

72=A I R 1931 Sind 17. 

-S.35-A—Dismissal fordefault under 

O. 9, R. 8 after warning and on account 
of subsequent extremely reprehensible 
conduct on part of plaintiff amounts to 
abandonment of claim—Courtspan order 
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CIVIL P. C., S. 35-A 

compensation under S. 35 A 

131 I C 377=1 R 1931 Lah 473=A I R 1931 

Lah 509 

- S, 35-A—Costs are to be compen¬ 
satory 

131IC 377=1 R 1931 Lah 473=A I R 1931 

Lah 509. 

S. 35-A—Kight of interference with 
order by High Court in revision does not 
depend on whether order is appealable 
or not 

10 C W N 1085=A 1 R 1933 Oudh 477. 

- S. 37—Court passing decree can 

execute it although its pecuniary juris¬ 
diction is subseauentlv altered 

37 C W N 679=A 1 R 1933 Cal 684. 

-Ss 37, 39 and 150—Mortgage de 

cree—Subsequent transfer of territorial 
jurisdiction —Second Court cannot exe- 
cute decree without its transmission by 
first Court 

137 I C 305=1 R 1932 Mad 373 = 55 Mad 
801 = 35 M L W 742=62 M L J 687=1932 
M W N Z55=A 1 R 1932 Mad 418 (S B.) 

-Ss. 37, 39 and 150—Decision in 42 

Mad. 821 (F. B.) overrules37 Mad 402— 
A. I. R. 1927 Mad. 627—50 Mad. 882 is 
not good law 

137 I C 305=1 R 1932 Mad 373=55 Mad 
801 = 1932 M W N 255=62 M L J 687= 
35 M L W 742=A I R 1932 Mad 418 (S B.) 

-Ss. 37, 39 and 150 — High Court 

notification effecting change of venue and 

of jurisdiction cannot be interpreted as 

effecting transfer of past business under 

S. 150 

137 I C 305=1 R 1932 Mad 373=55 Mad 
801 = 1932 M W N 255 = 62 M L J 687 = 
35 M L W 742 = A 1 R 1932 Mad 418 {S B.) 

-Ss, 37 and 150 — S. 37 does ne t de¬ 
prive decree-holder of facility under 
S. 150 


CIVIL P. C., S. 38 

both entertain execution application 
132 I C 149=35 C W N 77=52 C L J 569= 

1 C 1931 Cal 533=58 Cal 832= 

A I R1931 Cal 312. 

-S. 38—Territorial jurisdiction is 

condition precedent to a Court execut¬ 
ing a decree 

132 I C 149=35 C W N 77=1 R 1931 Ca! 

533=58 Cal 832=52 C L J 
569=A 1 R 1931 Cal 312. 

-S. 38—Decree ordered to be but not 

transferred—Execution in transferring 

Court is in proper Court 
142 I C 489=27 SLR 109=1 R 1933 Sind 

95=A I R 1933 Sind 78. 

-S. 39— Auction-purchaser cannot 

recover debt if debtor and debt are out¬ 
side iurisdiction of executing Court 
136 1 C 533=35 C W N 1096 = 1 R 1932 Cal 
213=59 Cal 199=A I R 1932 Cal 213. 

-S. 39—When execution application 

is filed in transferring Court before 
transfer of decree it is not necessary to 
51e a fresh application in transferee 
Court 

132 I C 149=58 Cal 832=1 R 1931 Cal 533 

52 C L J 569 = 35 C W N 77= 

A I R 1931 Cal 312. 

--S. 39—Application to have decree 

transferred to another Court is a step in¬ 
aid of execution 

132 I C 149=35 C W N 77=1 R 1931 
Cal 533=52 C L J 569=58 Cal 832= 

A I R 1931 Cal 312. 

-S. 39—When Court passes decree 

and there is decree in appeal therefrom, 

for all purposes of execution there is 

only OD 0 decree, vii^. the original decree 

as amended by appellate Court — It is 

only this decree t;hat is transferred 

1933 M W N 929=A I P. 1933 Mad 872. 


137 I C 183 = 1 R 1932 Mad 332 = 1931 
M W N 842 = 34 MLW271 = 61MLJ 

307=A I R 1932 Mad 260. 

-S. 38—Court passing decree can 

entertain application for its execution 

but cannot order sale of properties not 

within its territorial jurisdiction—It can 

also determine question as to its exe- 

cutabilitv 

132 1 C 149=35 C W N 77 = 52 C L J 569 = 

I R 1931 Cal 335 = 58 Cal 832 = 

A I R 193lCaI 312. 

*' S. 38—Court passing decree can 

entertain execution application till 

transfer of decree to other Court for 

execution 

132 1 C 149=35 C W N 77 = 52 C L J 569 = 

I R 1931 Cal 533=58 Cal 832 = 

A I R 1931 Cal 312. 

^S. 38 — Court passing decree and 

Court with territorial jurisdiction can 


*-S, 39 and O. 21, K. 16 — Decree 

; assigned after transfer to another Court 
; —Application under R. 16 can be enter- 
' tained by original Court before corti- 

' beats or record is received 
: 140 I C 591 = 63 M L J 788=36 M L W 

i 750 = 1 R 1933 Mad 25 = 

A I R 1933Mad 110. 

I -S. 39—Transfer of decree to other 

l Court for execution—Decree-holder ap¬ 
plying for execution in anticipation. 

; three days before arrival of decree at 
^ transferee Court — Such application is 
' incomoetenfc 

130 i C 458=1930 M W N 568 = 1 R 1831 

Mad 378=A I R 1931 Mad l3o. 

i S. 39—Arbitration Act(l899), Ss.ll 

and 15—.Award filed under S, 11 becomes 
enforceable under S. 15 as decree and 
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CIVIL P. C., S 39 

provisions relating to execution apply 
to it 

134 I C 683=1 R 1931 Nag 171=27 N L R 

386=AIR1931 Nag 170. 

S. 39—Application for transfer of 
decree to Court not having jurisdiction 
is not step-in-aid of execution 

142 I C 155=11 Pat 785=1 R 1933 Pat 

120=13 P L T 498=A I R 1932 Pat 309 

S. 39 — Decree passed by Judge 
competent to execute it can be trans¬ 
ferred to another Judge with like powers 

A 1 R 1933 Sind 128. 

S. 41—Transferee Court certifying 
execution or failure to transferor Court 
becomes functus officio 

143 I C 639=1 R 1933 LaH 376= 

A I R 1933 Lah 149. 

^S. 41 and O, 21, K. 16—-Decree 
assigned after transfer to another Court 

Application under R. 16 can be enter¬ 
tained by original Court before certifi¬ 
cate or record is received 
140 I C 591 = 63 M L J 788=36 M L W 750 

=I R 1933 Mad 2S=A 1 R 1933 Mad 110. 

S. 41—Execution—Court to which 
decree is transferred retains jurisdiction 
until transmission of certificate under 
S. 41 

139 I C 843=13 P L T 623 = 1 R 1932 Pat 
259=11 Pat 513=A 1 R 1932 Pat 286. 

- Ss, 42 and 50 (1)—Application to 

substitute names of legal representatives 
can be made to Court to which decree 


j CIVIL P. C.. S. 42 

j-S. 42 — Decree passed by Judge 

I competent to execute it can be trans¬ 
ferred to another Judge with like powers 

A I R 1933 Sind 138. 

-S. 42-S. 42 does not confer powers 

on transferee Court of dealing with all 
subsidiary applications (e. g., applica¬ 
tion for leave to execute decree) filed 

after passing of decree 

131 I C 712=1 R 1931 Sind 72= 
25 S L R 460=A1 R 1931 Sind 82. 

-S. 42 and O. 21. R. 50 (l) and (2)— 

Provisions of O. 21, R. 50 (1) and (2), 
apply to award filed under Arbitration 
Act just as in case of decree passed by 
Court in which award is filed—S. 42 
does not apply when Court is called 
upon not to execute decree but tc 
determine liability of person not on 
record 

131 I C 712=1 R 1931 Sind 72= 
25 S L R 460=A I R 1931 Sind 82. 

-S. 44—Decree by Native State— 

Judgment debtor can object to its vali¬ 
dity on ground of want of jurisdiction— 
Ho need not ask for review of order in 
Court of Native State—His remedy is 
‘ to object to execution in executing 
Court 

136 I C 353=1 R 1932 All 177 = 1931 A L J 
653 = 53 All 747=A I R 1931 All 689. 

-Ss, 44 and 13—S. 44 does not over- 


is transferred for execution 

133 I C 609=1 R 1931 All 721= 
1931 A L J 166=A I R 1931 All 320 (2). 

“—S. 42 and O. 21, Rr. 21 and 16— 
Court to which decree is transferred 

cannot act under R. 16 

133 ! C 643=1 R 1931 Lah 819= 

A I R 1931 Lah 690. 

-S. 42 — Arbitration Act (1899), 

Ss. 11 and 15—Award tiled under S. 11 
becomes enforceable under S. 15 as 
decree and provisions relating to execu¬ 
tion apply to it 

134 I C 603 = 1 R 1931 Nag 171 = 
27 N L R 386=A I R 1931 Nag 170. 

-S. 42“ Leave must be obtained 

from Court which passed decree and not 

executing Court—S. 42 does not give 

latter this jurisdiction 

141 I C 61=13 P L T 751=1 R 1933 Pat 
41=11 Pat 580=A I R 1932 Pat 323. 

-S, 42 — Tro.nsfer of decree—Subse¬ 
quent aninnation in appeal—Execution 
cannot be defeated only because tirst 
Court did not make fresh order of 
transfer 

129 I C 138 = 9 Pat 829=1 R 1931 Pat 90 = 
13 P L T 149=A I R 1931 Pat 27, 


I ride S. 13 

! 136 I C 353 = 1 R 1932 All 177=1931 A L J 
653=53 All 747=A I R 1931 All 689. 

- S. 44—British Indian Court has 

i ample jurisdiction to refuse to execute 

decree passed bv Native State Court 
136 I C 353=1 R 1932 All 177 = 1931 A L J 
653=53 All 747=A I R 1931 All 689. 

- S. 44—Ex parte foreign decree in 

personam against British subject not 

residing there at date of action will not 

be executed by British Courts 
140 I C 588=63 M L J 761=36 M L W 756 
= 1932 M W N 1314=1 R 1933 Mad 28= 

A I R 1933 Mad 112. 

- S. 46—Court issuing precept can¬ 
not attach property itself 

1933 A L J 962=A I R 1933 All 844. 

-S. 46 — Defendant’s property in 

foreign territory cannot be attached by 
Indian Courts 

134 I C 822 = 13 Lah 206=32 P L R 645= 
I R 1931 Lah 1014=A I R 1931 Lah 723. 

-S. 46—Court has power to order 

attachment before judgment of property 

outside local limits of its jurisdiction— 

It can also remove the attachment 

135 I C 326=9 Rang 561 = 
I R 1932 Rang 38=A I R 1931 Rang 279. 
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S. 47 — Appeal — Order definitely 
dismissing execution application is ap¬ 
pealable 


-S. 47—Appeal—Decree for sale of 

mortgaged property obtained by puisne 
mortgagee—Kedemption of prior mort¬ 
gage by subsequent mortgagee—Procla- \ 
mation for sale ordered—Mention of 
prior mortgage to be made at instance of 
subsequent mortgagee — Held it” was 

order under S. 47 and appeal lay 

1933 A L J 89=A I R 1933 All 287. 

- S. 47—Appeal—Case falling both 

under S. 47 and O. 21—Second appeal 

lies : 

143 I C 420 = 1932 A L J 1036= j 
54 All 1031=A 1 R 1933 All 57. 

-S. 47 and 0.21. R. 103—Appeal—j 

Order falling under S. 47—R. 103 does 

not prohibit second appeal ' 

143 I C 420 = 1932 A L J 1036= 
54 All 1031=A I R 1933 All 57. 


- S. 47 and O. 21, R. 58—Appeal—B i 

dying before suit—Suit brought against 

C— B's daughter’s son treating him to 

be B’s sole legatee and decree obtained | 

—Property in possession of B's daughter j 

D sought to be attached— D's objection i 

allowed—No appeal held to lie from | 

order allowing D's ohjecuion ' 

139 I C 785=1932 A L J 125 = 

I R 1932 All 589=A 1 R 1932 All 263. 


-S. 47—Appeal—Order determining 

objection as to inadequacy of value esti¬ 
mated by decree-holder or regarding 
sale in particular lots is not appealable 


134 1 C 833=1 R 1931 All 849 = 1931 A L J 

1084=A I R 1932 All 136. 


-S. 47—Appeal—Objection in execu¬ 
tion treated as one under S. 47—Appeal 
lies from order disallowing objection 
although ultimately it is held that it 
was not under S. 47 


133 ! C 902=1 R 1931 All 758= 

A I R 1932 All 49. 


-Ss. 47 and 2 — Aopoal — Scheme 

under S. 92 providing for appointment 
of new trustee by committee with ap¬ 
proval of District Judge—Order of Dis¬ 
trict Judge approving of appointment is 
not order under S. 47 so as to be appeal¬ 
able 

133 I C 401=1 R 1931 All 641 = 1931 A L J 

1071=A I R 1931 All 765. 


-S. 47—Appeal—Order merely decid¬ 
ing made of execution is not appealable 
as decree 

1931 A L J 895=A I R 1931 All 129(2). 

-Ss. 47 and 115 and O. 21, R. 48— 

Appeal—Order refusing attachment of 


CIVIL P. C., S. 47—Appeal 

pay under O. 21, R. 48 is appealable— 

No revision lies 

144 1 C 897=35 BLR 360=6 R B 16= 

A 1 R 1933 Bom 185. 

-Ss. 47 and 92 — Appeal—Scheme 

containing arrangement for application 

for modifying scheme—Order on such 

application cannot be said to be under 

S. 47 and no appeal lies therefrom 

133 1 C 740 = 55 Bom 414=33 BLR 520 = 

I R 1931 Bom 388=A I R 1931 Bom 391. 

-S. 47—Appeal—Order for rateable 

distribution — Judgment-debtor having 

no interest—Appeal does not lie 

133 1 C 817=33 BLR 537 = 1 R 1931 Bom 
401=55 Bom 473^=A 1 R 1931 Bom 350. 

-Ss. 47 and 73—Appeal—Order under 

S. 73 determining question of rateable 
distribution between rival decree-hol¬ 
ders in which judgment-debtor has no 
interest does not fall under S. 47 and is 
nob appealable — But High Court can 
interfere in proper case 

133 I C 737=1 R 1931 Bom 385=33 BLR 

503=A 1 R 1931 Bonrf 252. 

-S. 47 — Appeal — Application for 

delivery of possession by auction pur¬ 
chaser — Sale confirmed — Appeal pre¬ 
ferred against order dismissing applica¬ 
tion for setting aside sale Time runs 
from appellate order—Appeal held main¬ 
tainable ^ , 

56 C L J 520=A I R 1933 Cal 311. 

-S. 47—Appeal—Application to set 

aside sale under S. 47—Appeal lies 

139 I C 186 = 36 C W N 125=1 R 1932 Cal 

606 = 55 C L J 85 = 59 Cal 956= 

A I R 1932 Cal 672. 

-S. 47—Appeal—No second appeal 

lies from application under S. 47 by 

interim receiver in insolvency 

136 I C 593=1 R 1932 Cal 225=35 C W N 

971=A 1 R 1932 Cal 203. 

-S. 47 and O. 21. R. 99—Appeal- 

Order under R, 99, dismissing decree- 
holder’s application, is not appealable 
Remedy is by suit 

133 1 C 335 = 35 C W N 286 = 1 R 1931 Cal 
687=58 Cal 808=A I R 1931 Cal 574. 

:- S. 47—Appeal—Landlord obtaining 

, rent decree and selling tenure in execu¬ 
tion—Before sale he instituting second 
' rent suit, but obtaining decree after sale 
in execution of first rent decree—Ten¬ 
ant’s mortgagee meantime obtaining 
decree against tenant and attaching sur¬ 
plus sale proceeds — Execution Court 
j holding that mortgagee decree-holder 
' had prior claim on 8uri>lu9 sale proceeds 
I —Landlord appealing — As second rent 
' decree was obtained after relationship of 
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CIVIL P. C., S. 47—Appeal 
laodlord arid tenant between parties had 
ceased, it was not binding on mortgagee 
of tenant and so he was not representa¬ 
tive within S. 47 — Hence execution 
Court’s order was only under O. 21, 

R. t58. and therefore non-appealahle 

134 I C 69=34 C W N 702=! R J931 Cal 

773=A I R 1931 Cal 202. 

47 and 115—Appeal—Objection 
to attachment allowed and dismissal of 
execution application — Appeal from 
order as against objector does not lie but 
appeal can be treated as revision 

145 I C 730 = 6 R L 133= 
A 1 R 1933 Lab 421. 

-S. 47—Appeal—Objection by judg¬ 
ment-debtor regarding area of land men¬ 
tioned in sale proclamation—Decision 
on this is appealable 

145 I C 386=6 R L 99=34 P L R 851 = 

A I R 1933 Lah 383. 

- S, 47—Appeal—Order determining 

substantial question in regard to satis¬ 
faction of decree is appealable 

142 I C 313 = 34 P L R 373 = 1 R 1933 Lah 

195=A I R 1933 Lah 361. 

-S. 47 and O. 21, 11, 58 — Appeal — 

Objection misdescriljcd as one under 
0.21, U. 5S while really coming unde'- 

S. 47—Court under mistake dealing with 

case as under O. 2), K. 58 — Still order is 

decree and appealable 

137 ! C 258 = 33 P L R 496=1 R 1932 Lah 

315=A I R 1932 Lah 376 

-Ss. 47 and 78—Appeal — Order ro 

fusing raleablo distribution betw^eentwo 

rival decree-liolders nob affecting judg- 

nient-'lebtor is no^ appenlal^lo 

134 I C 195 = 33 F L R 89 -1 R 19.31 Lah 899 

=A I R 1932 Lah 96 ; 

-S. 47—Appeal—Older refusing to! 

sell agricultural land and authorizing 

temporary alienation is under S. 47 and i 

is appealable 

131 I C 274 = 32 P L R 60 = 1 R 1931 Lah 402 

= A I R 1031 Lah 14 1 , 

-S. 47—Appeal ■— Ouostion arising j 

between stranger auction-purchaser and i 

judgrnont.debtor falls under S. 47 and I 

flecsirm Muirerjo i*? appealable • 

143 I C 854 -38 M L W 138 = 65 M L J 253 
= 1933 M W N 1081 = 1 R 1933 Mad 339= | 

56 Mad 808---A i R 1933 Mad 598. ; 

I 

-S. 47—.^ppeal — F.xecution proceed- I 

ings—I'reliminary olijoctions overruled I 

— No final ordoj—No iinpeal lies ' 

144 I C 929=1933 M W N 460=-37 M L W 

749=64 M L J 735^ 6 R M 27= I 
A I R 1933 P/iad 500(1). | 

-Ss, 47 and 151 — Appeal —Order of , 

Court in execution proceedings under | 


CIVIL P. C., S. 47—Appeal' 

S. 151—Appeal and second appeal lie 
143 I C 454 = 37 M L W 484 = 64 M L J 586 
= 1933 M W N 634=1 R 1933 Mad 302= 

AIR 1933 Mad 399^ 

-S. 47—Appeal—Order in proceed¬ 
ings under tbr* section is open to appeal 
141 I C 799=37 M L W 207=1933 M W N: 
213=65 M L J 364=56 Mad 712=1 R 1933 

Mad 162=A 1 R L933 Mad 305. 

-S. 47—Appeal — Provincial Insol¬ 
vency Act (1920), S. 52—Decree creating 
a charge—Property brought to sale in 
I execution—Order under S. 52 stopping 
sale is not appealable 

141 I C 817 = 37 M L W 114=64 M L J 119= 
1933 M W N 43=56 Mad 453=1 R 1933 
Mad 167=A I R 1933 Mad 152. 

-S. 47 (2)—.“Appeal — Conversion of 

’ petition into suit under S. 47 (2)—No 
: second appeal lies, but where on respon- 
I dent’s own invitation lower appellate 
Court sots aside order of executing Court 
refusing such conversion on footing that 
I it was involved in appeal under S. 47, 
i respondent cannot be allowed to reeilo 
I and say no appeal lies at appellant's in¬ 
stance to correct error 

130 I C 475=60 M L J 471 = 1 R 1931 Mad 
395=33 M L W 549=A I R 1931 Mad 270. 

-S. 47—Appeal—Where the High 

Court orders that a person might draw 

some amounts from the District Court 

' on giving security to the satisfaction of 

District Court, appeal does not lie from 

! finding of District Judgo arrived at after 

elaborate inquiry that security ottered 

is sutticient for a certain amount 

129 I C 462=34 Mad 237=1930 M W H 
1096=32 M L W 742 = 59 M L J 892= 

I R 1931 Mad 270=A I R 1931 Mad 38 (1). 

-S. 47—Appeal—Question relating to 

stav of execution does not fall under 

S. 47 and no appeal lies 

141 I C 84 1 = 16 N LJ 17=29 M LR 121 = 

1 R 1933 Nag 81=A I l< 1033 Nag S4. 

-S. 47—Appeal—Order staying or 

refusiug to stay is not appealable as 

decree or order 

133 1 C 491 = 9 Rang 354 = 

I R 1931 Rang 267=A I R 1931 Rang 221. 

^XrrLlC.ilMLITY 

-S. 47—Applic".bilitv—S. 47 applies 

bo proceedings taken after satisfaction 
of decree also—Proceedings challenging 
valiclity of discharge of decree are under 
S 47 

144 I C 468=1933 A L J 738= 

I R 1933 All 436=A I R 1933 All 429. 

-S. 47—Applicability—Questions as 

to priority and similar questions can ho 
gone into satisfactorily in regular suit 
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CIVIL P., C. S, 47—Applicability 

than in execution proceedings 

133 I C 902=1 R 1931 All 758= 

A I R 1932 All 49. 

-S. 47—Applicability — Question 

between decree-holder and bis represen¬ 
tative—Whether covered by S, 47— 
(Quaere) 

37 C W N 909=A I R 1933 Cal 809. 

-S. 47—Applicability—Creditor of 

trustee—Right of subrogation to trustee’s 
right of indemnity can be decided in 
suit by creditor against trustee but not 
in execution 

60 Cal 801=A I R 1933 Cal 668. 

-S. 47—Applicability — Question 

whether decree is not capable of execu¬ 
tion falls under S. 47 

140 ! C 533 = 14 Lah 230=34 P L R 546= 
1 R 1933 Lah 6=A 1 R 1933 Lah 41. 

-S. 47—Applicability — Question 

whether certain property belongs to 
judgment-debtor or to deceased whose 
legal representative he is, is governed by 
S. 47 

130 I C 154=1 R 1931 Nag 58= 

A 1 R 1933 Nag 27. 

-S. 47—-Applicability—Suit held not 

barred as question could not be decided 

in prior execution proceedings 

143 I C 843=10 O V/ N 52 = 
I R 1933 Oudh 214=A I R 1933 Oudh 146. 

-S. 47—Applicalibity—Mesne profits 

are to be ascertained by Court passing 

decree 

130 I C 785=12 P L T 127 = 
I R 1931 Pat 193= A I R 1931 Pat 1. 

Ba'r Of Suit 

-S. 47 — Bar of suit— Question 

whether decree is nullity or not being 
passed against dead person, does not 
relate to execution of decree and does 
not come under S. 47 so as to bar a 
separate suit 

134 1 C 236 = 1 R 1931 All 812=1931 A L J 
715 = 54 Ail 25=A I R 1931 All 490 (F B). 

-S. 47—Bar of suit—Decree-holder 

acquiring part of property of judgment- 
debtor—Wliether his remedy is under 
S. 47 or by sepjJ.rate suit is matter of 
procedure 

137 1 C 50-^54 All 443=1 R 1932 All 262 = 
1932 A L J 230=A I R 1932 All 704. 

■-S. 47 —Bar of suit—Suit by partner 

not served in suit for declaration that 
decree pas?ed against firm does not bind 


CIVIL P. C., S. 47—Bar of suit 

Dekkhan Agriculturists’ Relief Act does 

not bar subsequent redemption suit 

unless that decree puts an end to relation 

of mortgagor and mortgagee 

134 I C 699=33 BLR 844= 
1 R 1931 Bom 507=A 1 R 1931 Bom 480. 

-S. 47—Bar of suit — Fresh suit 

relating to execution is barred under 

S. 47 where plaintiff and defendant have 

been parties in the former suit 

129 I C 737 = 32 BLR 1473= 
I R 1931 Bom 209=A 1 R 1931 Bom 114* 

-S. 47—Bar of suit—Suit for declara¬ 
tion that right of redemption did subsist 
in spite of confirmation of sale as also 
for injunction restraining purchaser from 
taking delivery of po.ssession is not 
barred 

I 138 I C 177 = 35 C W N 877=1 R 1932 Cal 
! 427=59 Cal 117=A I R 1932 Cal 126. 

i -S. 47—Bar of suit — Suit for de- 

I claratioQ that decree is satisfied and 
incapable of execution is bai’red by 
S. 47—*-1 I H 1925 Lah 54, held not good 
\ law 

I AIR 1933 Lah 1051. 

! -S, 47—Bar of suit — Attachment 

! before judgment—Goods in custody of 
! supurdar, but not removed from defen¬ 
dant’s house—Suit by defendant for 
rent of premises and injunction against 

I supurdar is barred bv S. 47 
i 136 I C 268=33 P L R 334 = 

1 R 1932 Lah 220=A I R 1932 Lah 324. 

-S. 47—Bar of suit—Costs of former 

. litigation—No suit lies 

138 ! C 392=13 Lah 551=33 P L R 234 = 

I R 1932 Lah 473=A I R 1932 Lah 257. 

--S. 47 (i)—Bar of suit — Matter 

; falling under 8. 47 should be decided in 

execution—Court has no discretion to 

refer parties to separate suit 
; 1933 M W N 1182 = 38 M L W 714 = 

A I R 1933 Mad 825. 

‘-S. 47—Bar of suit-—Party to suit 

, bound by decree—Dispute in execution 

i must bo settlor! under S. 47 
I 1933 M W N 152=37 M L W 346= 

A ! R 1933 Mad 340. 

!-S. 47—Bar of suit — Execution 

—Anomalous agreement not to execute— 

, Suit on basis of such agreement for 

I recovery of money realized in execution 

is !)arred by S. 47 

130 I C 187 = 1 R 1931 Mad 363 = 


him is not maintninahlo 

140 1 C 519 = 34 BLR 111 = 1 R 1922 Bom 

59S=A I R 1932 Bom 516. 

-S. 47—P>ar of suit — Previous re¬ 
demption decree before Transfer of 
Rroi)erby Act oven if obtained under 


A I R 1931 Mad 26 (2). 

-S. 47—Bar of suit—Sin^ple suit 

for pos'=ession by decree-holder purchaser 
' is nob barred bv S. 47 

( 133 1 C 337 = 12 P L T 423=10 Pat 670 = 

I R 1931 Pat 337 = A ! R 1931 Pat 241 (FB). 
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CIVIL P. C., S 47—Bar of suit. 

S. 47—Bar of suit—Suit for pos¬ 
session of property purchased at execu¬ 
tion sale is not barred by S. 47 

133 I C 337=12 P L T 423 = 10 Pal 670 = 
1 R 1931 Pat 337=A I R 1931 Pat 241 (FB). 

S. 47—Bar of suit—Partition de¬ 
cree among cosharer landlords—One co¬ 
sharer collecting rents allotted to another 
—Suit for such rent collected by co¬ 
sharer entitled to it is not barred by 
S. 47 

144 I C 255=14 P L T 271 = 
1 R 1933 Pat 225=A I R 1933 Pat 248 (1). 

Ss. 47,152 and O. 47,R. 1—Bar of suit 
Suit for possession based on decree in 
partition suit—Decree alleged to be in¬ 
correct—Action for rectification of de¬ 
cree does not lie—Review under O. 47, 

R. 1 may be made —Or execution might 
be sought in executing Court under 

S. 47—Or there is remedy by applica¬ 
tion under S. 152 

133 1 C 366=1 R 1931 Pat 366= 
12 P L T 466=A I R 1933 Pat 296. 

-S. 47—Bar of suit—Person not ob¬ 
jecting to attachment and sale of certain 
property in execution cannot in a sepa¬ 
rate suit raise an objection to attach¬ 
ment and sale in execution on ground 
that he has interest in property in his 
own right and not as legal representa¬ 
tive of the deceased 

132 1 C 273=9 Rang 305 = 

I R 1931 Rang 161=A I R 1931 Rang 117 (FB). 

Compromise Decree 


CIVIL P, C., S. 47—Bar of suit. U 

fraud 

141 I C 207=59 Cal 1242=1 R 1933 Cal 83 = 
55 C L J 394=A 1 R 1932 Cal 825, 

Execution Sale 

- S. 47—Execution sale—Sale con¬ 
travening express direction of Court— 

Court has power to set it aside suo motu 
134 1 C 292 = 12 Lah 602=1 R 1931 Lah 
916 = 32 P L R 863=33 P L R 224= 

A I R 1931 Lah 344 (1). 

-S. 47— Execution sale — Decree- 

holder becoming auction-purchaser— 
Possession is taken as auction-purchaser 

143 1 C 504=1 R 1933 Mad 307= 

A I R 1933 Mad 153. 

Limitation 

-S. 47 and O. 21, R. 90—Limitation 

—Limitation of 30- days under O. 21, 

R. 90 does not apply to filing objection 
under S. 47 

145 I C 113=6 R L 49= 
A 1 R 1933 Lah 570. 

Parties and Representatives 

-S. 47— Parties and Representatives 

—Person raising question relating to 
decree must be party to suit or repre¬ 
sentative of party when question is 

ITdi lS0d 

134 I C 236=1 R 1931 All 812 = 
1931 A L J 715=54 All 25 = 
A 1 R 1931 All 490 (FB). 

-S. 47—Parties and representatives 

—Defendant against whom suit *is dis- 
missed is party within the meaning of 

S. 47 

143 I C 420 = 1932 A L J 1036= 
54 All 1031=A 1 R 1933 All 57. 


-S. 47—Compromise decree— Exe¬ 
cuting Court can interfere with penal j 
stipulation: 40 All 571= 79 7 C 916 

AIR 1924 All (589, Overruled 

142 1 C 419=1933 A L J 13 2 = 
55 All 334=A I R 1933 All 252 (FB). 

-S. 47—Compromise decree—Com¬ 
promise plainly outside suit—Court may 
refuse to incorporate it—But if it is 
consideration of compromise, words 
“relates to suit” are wide enough to em¬ 
brace such term of compromise as con¬ 
sideration for compromise—But opera¬ 
tive part of decree should be confined to 
subject-matter of suit and it can be en¬ 
forced as between parties under S. 47 

139 I C 830 = 34 BLR 849= 

1 R 1932 Bom 558=A I R 1932 Bom 466. 

Djopence To Suit 

-S. 47 — Defence to suit—Parties are 

precluded from raising question relating 
to execution, etc., in separate suit except 
as defence when kept out of knowledge 
about execution owing to decree-holder’s 


-Ss. 47, GO and 11—Parties and Re¬ 
presentatives—Judgment-debtor object¬ 
ing to attachment on ground that decree 
was merely declaratory—Objection un¬ 
successful—Property sold—Before being 
dispossessed, judgment-debtor again ap¬ 
plying that property was exempt under 
S. 60—Application fell under 3.47— 
Article of limitation applicable was not 
Art. 1G5 but Art. 181—Application was 
barred by resjudicata as same objection 
could have been raised in previous ob- 

! jectioD petition 

133 I C 858=33 Bom L R 781= 
I R 1931 Bom 442=A I R 1931 Bom 446. 

-S. 47, and 0. 2L, R. 2—Parties and 

representatives — Judgment-debtor un¬ 
able to get relief under O. 21, R. 2 by re- 
j ason of lapseof time—Surety can not get 

same relief bv application under S. 47 
I 139 I C 902=59 Cal 1354 = 1 R 1932 Cal 
682 = 36 C W N 663=A I R 1832 Cal 729. 

-S. 47—Parties and representatives 

—Execution cannot issue against trans¬ 
feree from judgment-debtor merely be- 
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CIVIL P. C., S. 47—Parties and Representa* 
tives 

cause he takes up position of representa¬ 
tive 

138 I C 64=1 R 1932 Cal 382= 
36 C W N 93=A 1 R 1932 Cal 423. 

-S. 47—Parties and representatives 

—Whether or not receiver in insolvency ; 
is representative of judgment-debtor de¬ 
pends upon purpose and nature of ap¬ 
plication made by him 

136 I C 593=1 R 1932 Cal 225= 1 
35 C W N 971=A 1 R 1932 Cal 203. ! 

-S. 47—Parties and representatives 

—Receiver in insolvency objecting to 
eale on ground that property had vest¬ 
ed in him for benedt of creditors is not 

representative of judgment-debtor 

136 I C 593=1 R 1932 Cal 225 = 
35 C W N 971=A I R 1932 Cal 203. 

-S. 47—Parties and Representatives 

—Mortgagee’s suit for sale—Puisne mort- I 
gagee impleaded and mortgagor are "‘par¬ 
ties” opposed to each other within S. 47 
138 I C 177=35 C W N 877=1 R 1932 Cal 
427=59 Cal 117=A I R 1932 Cal 126. 

-S. 47—Parties and representatives j 

—Term Vrepresentative” is wider then 

legal representative—Meaning explained 

—Tests for determining whether person 

is representative within S. 47 of any 

party is whether any interest of any 

party has vested in him by act of party 

or operation of law and whether that 

person is bound by decree to the extent 

of interest devolved ' 

142 I C 408=1 R 1933 Lah 201=14 Lah i 
591=34 P L R 859=AI R 1933 Lah 352. , 

-S. 47—Parties and representa¬ 
tives—Auction purchaser is party 
claiming under judgment-debtor within 

meaning of the section. 

|141 1 C 448=34 P L R 531=1 R 1933 

Lah 85=A I R 1933 Lah 171. 

-S. 47—Parties and representa¬ 
tives—Purchase of property in suit by 
puisne mortgagee subject to decree to . 
enforce prior mortgage—No irregu- ! 
larity arises by not impleading purcha¬ 
ser in execution of mortgage decree. i 

1933 M W N 77 = 38 M L W 728= ! 

A 1 R 1933 Mad 838. ' 

--S. 47—Parties and representa- ; 

tives—Plaintiffs representing temple 
knowing rights of parties—Party 
exonerated cannot be allowed to he 
proceeded against 

144 I C 30=1 R 1931 Mad 357 = 

A I R 1933 Mad 508. 

S,47—Parties and representatives— 
Attachment before judgment — Surety 
hond executed—Proper procedure for 


CIVIL P. C., S* 47—Parties and Representa- 
tives 

decree-holder to enforce liability of 

surety is to proceed in execution 

142 1 C 368=1932 M W N 1296=37 
M L W 127=1 R 1933 Mad 222= 

AIR 1933 Mad 219. 

-S. 47—Parties and representa¬ 
tives— Purchaser of property after 
attachment in execution proceeding is 
bound by decision of executing Court 
though not party to it —A I R 1927 
Mad 450, Reversed 

136 1C 306=1 R 1932 Mad 2742 = 55 Mad 
495=62 M L J 302=34 M L W 809= 
1931 M W N 1235=A 1 R 1932 Mad 86. 

-S. 47—Parties and representa¬ 
tives—Person retained as p.arty—Suit 
dismissed as against him—He still 

continues to beparty to suit within S< 47. 

A 1 R 1933 Nag 246 

-S. 47 (2)—Parties and repre¬ 
sentatives—a Mahomedan, mort¬ 
gaging a plot to P—P obtaining decree 
for sale in execution— M's son objecting 
to sale — Pcontending thatil/’s son could 
not object—Held M’s son could object to 

the sale treating the proceeding as a suit 
130 I C 117=1 R 1931 Oudh 133=7 OWN 
1159=6 Luck 452=A I R 1931 Oudh 45. 

-S. 47 —Parties and representa¬ 
tives—Question between Icgalrepresenta- 

tives of one party is not under S. 47 
140 I C 97 = 13 P LT 557=1 R 1932 Pat 283 = 

A 1 R 1932 Pat 329. 

——S. 47—Parties and representa¬ 
tives—Surety cannot file application 
coming under S. 47. 

134 I C 509=9 Rang 434=1 R 1931 
Rang 301=A 1 R 1931 Rang 206 

-Ss. 47 and 53 — Parties and repre¬ 
sentatives—Ss. 47 and 53 can be 
extended even to property which comes 
into legal representative’s hand by 
partition before judgment-debtor’s death 

134 I C 386 = 1 R 1931 Sind 130 = 25 
SLR 374=A I R 1931 Sind 84, 

Power of Executing Court 

-S. 47—Power of executing Court — 

Court attaching debt cannot inquire into 

existence of truth of debt 

136 I C 337 = 1 R 1932 Ma<? 289 = 
61 M L J 863 = 34 M L W 906=1932 
M W N 280=A I R 1932 Mad 169. 

——S. 47—Powers of Executing Court 
—Executing Court cannot go behind 
decree and question its validity except 
when lack of jurisdiction is obvious— 

; Decree against person under disability 
: without proper representation cannot 
i be challenged on that ground in 
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CIVIL P. C., S. 47—Powers of Executing 
Court 

execution 

142 I C 60=36 C W N 1120=60 Cal 191 = 
57 C L J 390=1 R 1933 Cal 210 = 

A I R 1933 Cal 85. 

-S. 47—Powers of executing Court 

Executing Court cannot go into the 
question whether appeal to High Court 
18 competent or not 

134 I C 80=35 C W N 332=1 R 1931 
Cal 784=A I R 1931 Cal 546. 

-S. 47—Powers of executing Couit— 

Where decree is unambiguous execut¬ 
ing Court must execute it whether it is 
right or wrong 

138 1 C 249=14 Lah 6=34 P L R 376= 
I R 1932 Lah 440=A I R 1932 Lah 534. 

-Ss. 47 and 151—Powers of execut¬ 
ing Court- Court sale—0 udgmeot- 
debtor leasing property sold befor 
sonhrmation of sale—Court can issue 

prohibitory orders under S. 151 

136 1 C 4 = 33 P L R 435 = 1 R 1932 
Lah 180=A 1 R 1932 Lah 295. 

-S. 47—Powers of executing Court 

—Decree against firm on reference by 
one partner — Executing Court cannot 
enter question of its validity even 
though nullity 

133 I C 558 = 1 R 1931 Lah 798 = 

A 1 R 1932 Lah 291 I 

-S. 47—I’owers of executing Court 

—No want of jurisdiction apparent on 

the face of decree—Executing Court 

has no power to go into disputed point 

of fact which, if contention were true, 

would have ousted jurisdiction of Court 

passing decree ! 

142 I C 643=37 M L V/ 358 = 1 R 1933 ) 
Mad 235=1933 M W N 187 = 
A I R 1933 Mad 362. 

-S. 47—I’owers of executing Court 

—Decree—Direcion to deliver trust 
property to new trustees is correct— 

It is executahle 

134 1 C 60=1 R 1931 Mad 812 = 54 
Mad 345 = 1931 M W N 586 = 33 M L W 
149=60 M L J 173=A I R 1932 Mad 41. 

— -Ss. 47 and ^3—Powers of Execu¬ 
ting Court—Final decree—Certain 

diroctinns as to who is to execute it 
No ohjection tlien—It cannot be 

object ed to during execution 

134 I C 60 = 1 R 1931 Mad 812 = 54 Mad 
345 = 1931 M W N 586 = 33 M L W 149 = 
60 M L J 173=A 1 R 1932 Mad.41. 

-S. 47—Powers of executing Court 

— hlxeouti ng Court cannot go behind de¬ 
cree— ft must take decree it it face value 

135 1 C 314 = 1 R 1932 Mod 74 = 34 M L VV 
806 = 61 M L J 520 = A I R 1932 Mad 7 

-S. 47 ( 2 )—Powers of executing 


Court—In execution of decree obtained 
against Y, X getting possession of 
bouse property No. 1—Decree reversed 
on appeal—Restitution applied for— X 
building wall on property No. 2 thereby 
obstructing passage to bouse—Court 
ordering possession of house to be 
secured to Y but making no order a& 
regards wall —Y suing for recovery of 
both properties 1 and 2—Suit as. 
regards property No. 1 held incompe¬ 
tent—But Court should treat suit as 
proceeding so far ss it related to house 
133 1 C 12=A I R 1931 Mad 700= 

A 1 R 1931 Mad 588 

Question Relating to Execution 

-S. 47 and O. 21, Kr. 11 and 97— 

; Question relating to execution—Final 
decree and obtaining of delivery of 
possession by decree-holder as 
, against judgment-debtor—Dispute bet¬ 
ween decree-holder and transferee 
from judgment-debtor pendente lite 
regarding mutation—Second application 
of decree-holder for delivery of posses¬ 
sion as against such transferee is one 
under O, 21, R 11 and not under O. 
21 R 97 

144 J C 70=1933 A L J 113=55 AM 235 = 

I R 1933 AM 364=A I R 1933 All 201. 

-S. 47—Question relating to execu¬ 
tion—Deduction of money left with 
vendee for paying creditors from pre¬ 
emptive price — Question cannot be 

raised in execution 

141 I C 15=1 R 1933 AM 30= 
A I R 1933 All 113. 

-S. 47—Question relating to execu¬ 
tion—Duty of Couit on resistance to 

delivery of nossession laid down 

143 I C 420=1932 A L J 1036=54 AI 

1031=A1 R 1933 Ail 57. 

-S. 47—Question relating to execu¬ 
tion—.‘\pplicat ion for ejectment—Order 
under S. 30—Agra Tenancy Act, 1926— 

Order relates to execution of rlecree 
135 ! C 547=1931 A L J 529=1 R 1932AII 
83=15 R D498=12 L R A Rev 243=53 

All 715=A I R 1932 All 92. 

-S. 47—Question relating to execu¬ 
tion—Subsequent mortgagee impleaded 
as party, but not preventing or unable- 
to prevent passing of final decree—H& 
cannot prevent sale in execution of 
decree 

133 I C 902 = ! R 1931 AM 758= 

A 1 R 1932 All 49. 

-S. 47—Question relating to execu¬ 
tion—Application for setting aside sale 
on ground of omission to notify under 
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CIVIL P. C., S, 47—Question re: Execution 
O. 21, Br. 22 and 66, though falling 
under S. 47 is governed by Limitation 
Act, Art. 166 

130 I C 708=1931 A L J 119=1 R 1931 All 

324=A 1 R 1931 All 145. 

S. 47 —Question relating to execu¬ 
tion—Agreement of •adjustment“Full 
amount under agreement not paid— 

Balance can he recovered by execution 
142 I C 220=35 BLR 91=1 R 1933 Bom 

214=A 1 R 1933 Bom 100. 

- S. 47 —Question relating to execu¬ 
tion—Allowance in perpetuity made 
obarge on certain immovable properties 
—Mortgage of allowance — Mortgage 
decree against mortgagor and persons in¬ 
terested in redeeming it—Validity of 
such decree cannot be challenged inexe* 
cution by parties—No question as re¬ 
gards saleability of those properties can 
be taken in execution—Persons dissatis 

•fied should appeal from decree itself 

138 IC 380=1 R 1932 Cal 451=55 C L J 

114=A I R 1932 Cal 517. 

-S. 47 and 0.21, Rr. 22 and 90—Qnes 

tion relating to execution—Sale invalid 
by reason of nonservice of notice under 
E. 22—Yet applicabicn to set aside sale 
under R. 90 must be made within 30 
days—If under S. 47 then within three 
years from date of sale—Time may 
however be extended under Jjimitation 
Act, S. 18 

137 I C 378=1 R 1932 Cal 291 = 54 C L J 

591=A i R 1932 Cal 381. 

-S. 47 —Question relating to execu¬ 
tion—Wasba committed by judgment- 
debtor (tenant) after decree for posses¬ 
sion is not question relating to execu- 

tion discharce or satisfaction iOhitt'r) 
145 1 C 117 = 6 R L53=A I R 1933 Lah 168. 

-S 47 —Question relating to execa 

tion—Second objection is entertain-^ ble 

141 1 C 620 = 1 R 1933 Lah 155 = 
A 1 R 1932 Lah 643 (1). 

-S. 47 —Question relating to execu¬ 
tion—Purchase of property subject to 
mortgage decree—Agreement between 
purchaser and decree-holder not to 
bring property to sale—Sale held in 
breach of agreement by decree holder 
challangel by purchaser—Matter does 
not come under S. 47 

1933 M W N 77=38 M L W 728= 

A 1 R 1933 Mad 838. 

S. 47 —Question relating to execa- 
tion Whether property awarded by 
decree has been damaged on date of de¬ 
livery can be considered in exc^u^ion 

1933 M W N 1182=38M L W 714 = 

AIR 1933 Mad 825. 


T. 1931-1933 2rj0 

CIVIL P. C., S. 47—Question re: Executiom 

- S. 37—Question relating to execu¬ 
tion—Party bound by decree applving to 
set it aside in execution—Application is 

under S, 47 and not under O. 21, R. 100 
144 I C 472=38 M L W 199=1 R 1933 Mad 

410=A 1 R 1933 Mad 569. 

- S. 47 and O. 21, R. 100—Question 

relating to execution—Purchase of pro¬ 
perty by decree-holder and confirma¬ 
tion ot sale—Application for possession 
of property by one of parties to suit 
under O. 21, R. 100—Alternative relief 
for crops as party under S. 47, Civil 

P. C., cannot be entertained 

145 I C 174=6 R M 31= 
A 1 R 1933 Mad 482. 

- S. 47—Question relating to execu¬ 
tion— Previous suit filed and property 
attached before judgment—Subsequent 
suit after such attachment—Property 
sold in subsequent suit under decree— 
Execution of decree in the prior suit 
resisted by purchaser under S. 47—De¬ 
cree-holder in previous suit challenging 
other decree as collasive and fraudulent 
and alleging purchser to be benamid-jr— 
Execution Court should decide the point 
and not refer decree-holder to a separate 
suit 

141 I C 54 = 36 M L W 844=1932 M W N 
1335 = 63 M L J 941 = 56 Mad 447 = 1 R 
1933 Mad 64 = A I R 1933 Mad 166. 

-S. 47. O. 21, Rr. 9o and 97—Ques¬ 
tion relating to execution—Application 
by decree-holder purchaser under R. 9d 
—Resistance offered—.Application under 
R. 97 hell barred by limitation—Fresh 
applicat’Oii for want of possession of 

decree-holder purchaser held not barred 

A I R 1933 Nag 369. 

-S. 47—Question relating to ex^•cu- 

tion—Judgment-debtor not objecting to 
attachment in execution proceedings 
cannot do so in suit by auction-pur¬ 
chaser 

130 IC 154 = 1 R 1931 Nag 58= 

A I R 1931 Nag 27. 

- S. 47 —Question relating to execu¬ 
tion—Decree for specific performance on 
contract for sale—Court can as well 
^’rant possps'^ion of property 

131 I C 529 = 12 P L T 636=1 R 1931 Pat 

209=A 1R 1931 Pat 179. 

-S. 47—Question relating to execu¬ 
tion—Application by judgment-debtor 
to set aside sale under O. 21. R. 90. also 
relying on S. 12-A, Chota Nagpur En¬ 
cumbered Estates Act—Application is 
to be decided under S. 47 

131 I C 533 = 12 P L T 505=1 R 1931 Pat 

213=A I R 1931 Pat 97. 
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CIVIL P. C., S. 47—Question re-Execution | 

-S- 47—Question relating to execu- \ 

tion—Decree for immediate payment—■ 
Subsequent agreement to pay by in¬ 
stalments—Judgment-debtor also agree¬ 
ing to pay interest though not given by 
decree—Person standing surety and 
agreeing to instalments—Agreement ac¬ 
cepted by Court—Still agreement am- ' 
ouuted to fresh contract and could not j 

be executed by executing Court 

144 I C 721 = 6 R Pesh 1 = 
A 1 R 1933 PesU 53. 

-S. 47—Question relating to execu¬ 
tion—Defendant sued as legal represen¬ 
tative—Suit dismissed against him— 
Objection by him claiming to be mort¬ 
gagee in possession for removal of at- i 
tachmont in execution of decree passed 
in suit is to be treated as oneunder S. 17 ! 
—Fact that it is misdescribed as under 

O. 21, R. is immaterial 

135 I C 328=1 R 1932 Rang 40 = 

A I R 1931 Rang 314. 

Restitution 

-S. 47—Restitution—Sale set aside 

under O. 21, R. 92, and restitution 
granted under S. 151—Questions arising 
under these proceedings are within pur¬ 
view of S. 47 

134 ! C 1185 = 53 C LJ 49=1 R 1932 Cal 
65=35 C W N 105=A I R 1931 Cal 779 (2). , 

-Ss. 47, 144 and 2—Restitution— 

(.,)u09tion9 arising under S. 144 may also 

he questions falling within S. 47 

134 I C 1185=53 C L J49=l R 1932 Cal 
65=35 C W N 105=A I R 1931 Cal 799 (2). 

-Ss. 47 and 144—Restitution—Suit , 

for redemption of four items of mort- I 
gaged property—Decree for redemption ■ 
of throe on deposit into Court of balance i 
of mortgage money by mortgagor—Mort- | 
gagor after such deposit filing appeal 
for redemption of fourth item—Appeal 
decreed—Application under S. 144 for | 
mesne profit—Mortgagor not being in | 
possession of that item at date of tiial i 
of t'ourt's decree, S. 144 did not apply— , 
Under S. 47, application under S. 144 | 
was allowed to be converted into plaint ^ 

130 I C 451 —1930 M W N 1245 = 60 MLJ, 

219 = IR 1931 Mad 371 = 33 M L W 

279=A I R 1931 Mad 81. 

Score, of 

-S. 47— Scope of— Security bond i 

filed in Court to obtain anotherdecree— 
Property under bond cannot be sold i 
directly in execution—Separate suit is , 
necessary 

142 I C 510=1933 A L J 142 = 55 All 346 = 

A 1 R 1933 All 269 (F B). 


CIVIL P C., S. 47—Scope of 

-S. 47 —Scope of —Order of exeout-. 

ing Court not passed under S. 47 has 
not effect of res judicata 
134 I C 236=1 R 1931 All 812 = 1931 A L J 
7 15=54 All 25=A I R 1931 All 490 (F B). 

- S. 47— Scope of — Every order 

under O. 21 is not decree 
134 I C 833=1 R 1931 All 849=1931 A L J 

1084=A I R 1932 All 136. 

-S. 47—Scope of— Assessment of 

mesne promts is proceeding in suit and 

not in execution—Plaintiff should assess 

mesne profits and pav court fees 

136 I C 77 = 1 R 1932 All 125=1931 ALJ 

413=A I R 1931 All 538. 

-S. 47 (l) and (3) —Scope of—Sub- 

S. (31 is nob independent but is subject 

to limitation contained in sub-S. 1 

146 I C 336=35 BLR 609= 
A 1 R 1933 Bom 396. 

-S. 47 and O. 21, R. 100—Scope of 

—Order under R. 100 comes under S. 47 

37 C W N 671=60 Cal 832= 

A 1 R 1933 Cal 680. 

-S. 47 and O. 21. R. 22—Scope of 

—Notice under O. 21, R. 22 served—Case 
for setting aside sale cannot come under 

S 47 

*140 I C 732=1 R 1933 Cal 26 = 36 C W N 

242=A I R 1932 Cal 627. 

-Ss. 47 and 151—Scope of—Mortgage 

suit for sale— Consent decree As per 
decree receiver appointed to look after 
properties and to remain in possession 
till sale and to pay arrears of rent due— 
Receiver unable to make collections and 
pay rents—Mortgagee advancing money 
to receiver under Court order to meet 
demands— Execution sale— Mortgagee 
becoming auction purchaser—Sale con¬ 
firmed—Meanwhile mortgagee applying 
under S. 47 and S. 151 for recovering 
amounts advanced to receiver under 
Court order and for rentpaid, and asking 
for orders to realize them for back rents 
from tenants not realized by receiver 
Court ordering mortgagee to act as 
Court receiver and realize those rents 
and his noonoy—Such order held proper 
as S 9 id application held to be one under 
S. 47 and as under S. 151 Court had 


powers to grant it 

139 I C 247 = 55 C L J 1 = 1 R 1932 Cal 589= 

A 1 R 1932 Cal 414. 


--S. 47—Scope of —All orders in ex¬ 
ecution proceedings are not orders under 

S 47 

133 I C 335 = 1 R 1931Cal 687=58 Cal 
808=35 CW N 286=A L R 1931 Cal 574. 


-S. 47—Scope of —Dismissal of first 

objection to attachment bars second ob- 


J 
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CIVIL P. C., S. 47— Scope of 
jection 

130 1 C 406=32 P L R 413=1 R ‘1931 Lah 

278=A I R 1931 Lah 6. 

- Ss. 47 aad 151—Scope of—Suit for 

declaration and permanent [injunction— 
Temporary injunction granted on plain- ; 
tiff’s executing security bond to Court, 
undertaking to make good loss occasioned 
by grant of temporary injuction—Suit : 
dismissed—Bond can be enforced only 
under S. 151 

145 I C 1011=6 R M 190= 38 M L W 385= 

6S M L J 342=1933 M W N 985= 

AIR 1933 Mad 691. 

- S. 47— Scope of—Decree-holder 

asking Court to record satisfaction— 

Court cannot in execution consider vyhe- 

tber satisfaction was intended to defraud 

alleged assignee of decree—Separate suit 

is only remedy 

144 1 C 237=64 M L J 732 = 1933 M W N 
834=38 M L W 221=1 R 1933 Mad 387 = 

' AIR 1933 Mad 523. 

- S. 47—Scope of—Both parts of 

section must be read together 
141 I C 54=36 M L W 844=1932 M W N 
1335=63 M L J 941=56 Mad 447=1 R 1933 

Mad 64=A 1 R 1933 Mad 166. 

- S. 47—Scope of—Nature of appli- 

cation is to be determined from substance 

and not from heading 

140 1 R 779=1 R 1933 Mad 46 = 

A 1 R 1933 Mad 130. 

- S. 47—Scope of—Execution— De- j 

cisioQ that has become final cannot be ^ 
set aside by party on the ground that 
full facts were not placed before Court ' 
—He cannot reopen that question in ab¬ 
sence of fraud or collusion 

136 1C 306 = 1 R 1932 Mad 274 = 55 Mad 
495=62 M L J 302=34 M L W 809= 1931 

M W N 1235=A I R 1932 Mad 86. 

-S. 47—Scope of—Dismissal of claim 

petition by a person who was an exone¬ 
rated party in a suit out of which his 
claim arose is no bar to the treating of 
a suit filed by the same claimant as a 
proceeding under S. 47 

137 I C 288=35 M L W 103. 

-S. 47—Scope of—S. 47 (2) is inten¬ 
ded to correct bona fide mistake 
130 1 C 475=60 M L J 471=1 R1931 Mad 
395=33 M L W S49=A I R 1931 Mad 270. 

S. 47 Scope of—Suit by d ecree- 
liolder auction purchaser for recovery 
of possession of property purchased is 
not barred under S. 47 

140 I C 683=28 N L R 250 = 1 R 1933 Nag 

6=A I R 1932 Nag 140. 
S. 48 (l) (6)— Subsequent order 
must be order in suit in which decree is 
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CIVIL P. C., S 48 
made and must direct payment by order 
141 I C 760 = 12 Pat 195=37 M L W 335 = 
14 P L T 167 = 1933 A L J 359=37 C W N 
548=35 BLR 526=1933 M W N 112=10 
OWN 226=64 M L J 599 = 60 I A 43=57 

C L J ;276=I R 1933 P C 33= 
A 1 R 1933 P C 52 (P C). 

-S. 48 (2) ia )— Failure to record 

finding that judgment-debtor by fraud 
prevented execution of decree at some* 
time within 12 years is material irregu- 
[ larity entitling High Court to revise’ 
order allowing time barred application 
without such finding 

i 138 I C 583=54 All 573=13 L R A Rev 
199=16 R D 293=1 R 1933 All 467= 1932 
AL J 365=A I R 1932 All 273 (F B). 

-S. 48— Execution Court has no 

I 

power to alter or vary decree under exe¬ 
cution and to substitute new decree for 
it—Compromise between parties fixing 
new dates of payments altering time of 
i satisfaction and varying decree—Sub- 
, sequent order in S. 48 must be order 
i passed by Court passing decree and nob 
order made in execution—No one can 
contract himself out of statute of limi¬ 
tation and consequently where result of 
compromise is that limitation provided 
' by law is extended it is open to judg¬ 
ment-debtor to plead that decree-holder’s 
application is barred by limitation 

138 I C 583 = 54 All 573=13 L R A Rev. 
199=16 R D 293=1 R 1933 All 467 = 1932 
A L J 365=A 1 R 1932 All 273 (F B). 

-S. 48—“Provided for” means where 

execution is barred by S. 48 it cannot 

be allowed under Art. 182—Amendment 

of decree does not alter its date and 

period of 12 years runs from date, of 

I original decree 

1381 C 93=54 All 622 = 1 R 1932 All 363 = 
j 1932 A L J 471=A I R 1932 All 351. 

I-S. 48 (2) (a) —Fraud— Mere fact 

j that execution proceedings are prolonged 

! by judgment-debtor raising objection 

I does nob amount to fraud or force—Fraud 

must be of nature which decree-holder 

is not able to discover and which helps 

judgment-debtor in gaining time 
129 1 C 716 = 53 All 4 19=1 R 1931 All 204 = 
1931 A L J 894=A I R 1931 All 134. 

-S. 48—Fresh application — Appli¬ 
cation for attachment of property nob 
mentioned in previous application is 
fresh application—Pendency of previous 
execution applications is not sufficient to 
save limitation 

129 I C 716 = 53 All 419=1 R 1931 All 204 = 
1931 A L J 894=A I R 1933 AH 134. 
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-S. 48 — Decree passed on lOfeh 

February 1915 —■ Oo 21st March 1923 
•decree-holder unsuccesatuUy applying 
for arrest of jadgmeot-debbor—Jud^- 
•menb-debbor promising by agreement 
to pay by instalments by 15bh January 
1928 but nob paying—Decree-holder ap¬ 
plying for execution on 16th January 
1928—His application is nob in continua¬ 
tion of previous one — There was no 
“subsequent order”—But decree holder’s 
application held within time for judg- 

xnent-dehtor’s action amonnbed to fraud 

124 I C 43=1 R 1930 All 475= 

A 1 R 1931 All 31. 

- S. 48 —Limitation Act, Art. 182—If 

application purports to be one for exe¬ 
cution and fu tils the requirement of 
O. 21, R, 11, it is a good and valid ap¬ 
plication and is operative for the pur¬ 
pose of saving limitation—Whether the 
decree-holder was anxious to have im¬ 
mediate execution or merely wanted to 
make the application with view to keep 

bis decree aliveis immaterial 

131 I C 678 (All). 

- S. 48 —Decree cannot be executed 

unless it is execnt-’hle decree 

134 I C 1153 = 33 BLR 1082 = 1 R 1932 
Bom 33=A IR 1931 Bom 492 , 

- S. 48 —Execution ordered — Inter- ' 

ruption not attributable bo decree-holder 
— After interruption removed decree- 
holder re-applying (or execution—Libber ; 
application is to revive form.r execution ! 

proceedings 

134 I C 1153=33 B L R 1082=1 R 1932 

Bom 33 = A I R 1931 Bom 492. 

- S. 48 — Decree for maintenance— I 

Decree-holder can recover alt arrears 
from date of decree till application for i 

I 

execution 

134 I C 1153=33 BLR 1082 = 1 R 1932 
Bom 33=A I R 1931 Bom 492. 

-S. 48 —Application to continue pro i 

ceedings against legal vepresentativos of | 
judgment-debtor is not fresh application , 
within S. 4S 

134 1 C 730 = 33 BLR 858 = 1 R 1931 Bom 

538=A I R 1931 Bom 425 (2). 

- S. 48 —Through mistake of Court 

decree dated wrongly—Application bar¬ 
red from correct date but within time 
from mistaken date—Execution held to 
• be in time 

141 I C 114 = 56 C L J 185=1 R 1933 Cal 

82=A I R 1933 Cal 239. 

-S. 48 —Decree providing payment by 

instalments at specified times—In case 

.of default of any instalment, whole de- 
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« 

crebal amount becoming due—No instal¬ 
ment paid—S. 48 does not’‘'bar execution 
of decree with regard to instalments not 
barred by limitation as the decree-holder 
had right to waive default 

138 I C 255=1 R 1932 Lah 436= 

A I R 1932 Lah 564. 

-S. 48 —Execution application held 

barred under S, 48 

131 I C 345=A I R 1931 Lah 125. 

-S. 48 —Fraud of co-judgment-debtor 

is of no avail in obtaining extension 

against other co-judgment-debtor 

128 ! C 455=32 M L W 615=1 R 1931 Mad 

39 = 1930 M W N 729=A I R 1331 Mad 381. 

I -S. 48 —Judgment-debtor’s legal re¬ 

presentative can be brought on record in 
execution proceeding already started — 
Fresh execution petition need nob be 
presented — Execution petition filed 
within 12 years’ limitation—After 12 
years from decree judgment-debtor dying 
— Decree holder can bring judgment- 
debtor's legal representatives on record 
in same execution proceedings and his 

remedy is not b'rred by S. 48 

131 I C 610=60 M L J 628 = 1 R 1931 Mad 
562=33 M L W 359=1931 M W N 48= 

A I R 1931 Mad 303. 

-S. 48 (l) (b )—Order certifying ad¬ 
justment by executing Court is a subse¬ 
quent order 

132 I C 456 = 1 R 1931 Nag 104 = 27 NLR 

150=A I R 1931 Nag 50. 

-S. 48—Effect of S. 48 is iio5 to 

9up«>'s^od3 law of limitation 

138 I C 149=9 OWN 430 = 1 R 1932 Oudh 

293=A I R 1932 Oudh 220. 

-S. 48—Decree holder prevented from 

applying for execution due to special 

provisioog of law should be prot^cfcpd 
134 I C 878=7 Luck 397=1 R 1931 Oudh 
414=8 OWN 1186=A 1 R 1932 Oudh 69 


-S. 48—Period of limitation for exe¬ 
cution of decree is suspended so long as 

insolvancv proceedings are pending 

134 I C 878 = 1 R 1931 Oudh 414=7 Luck 
397=8 O W N 1186=A I R 1932 Oudh 69. 


-^S. 48—S. 48 is controlled by S. 78 

^2), Provl Insol. Act (1920) 

134 ! C 878=7 Luck 397=1 R 1931 Oudh 
414=8 OWN 1186=A I R 1932 Oudh 69. 

S. 48 —S, 48 is nob controlled by 


liim. Act (1908), S. 15 (l) 

132 I C 257=1 R 1931 Oudh 257 =8 O W 
K! tlAO—7 I R 1931 Oudh 351. 


-S. 48—Decree passed by Presidency 

Small Cause Court transferred for exe¬ 
cution to Court of Sub-Judge—S. 4, is 


not applicable , 

140 1 C 702=26 SLR 41=1 R 1933 Sind 

12=A I R 1931 Sind 116. 
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-S. 49—Mere claim for restibution of 

certain sum of money against decree- 
holder is not equity available to the 
iudgmenb-debtor 

37 C W N 758=A I R 1933 Cal 865. 

-S. 49—Right of sat off can be avail- 


:able against assignee of decree 


145 I C 767=6 R M 129= 
air 1933 Mad 215. 


-S. 49—Equities have to be enforced 

though assignee is assignee without 
notice 

145 I C 767 = 6 R M 129= 
A 1 R 1933 Mad 215. 


- S. 50 —Hindu coparcener’s inber- 

•est is no^• assets 

134 1 C 1084=1931 M W N 848 = 8 OWN 
1039 = 35 C W N 1278=1 R 1933 P C 12= 
61 M L J 522=34 M L W 589=58 1 A 40 2 = 
1931 A L J 1123 = 33 B L R 1526 = 

55 Madl = 55 C L J 451 = 
A I R 1931 P C 294 (P C). 

- S. 50 —Word “dies” does not in¬ 
clude civil death 

131 1 C 598=1931 A L J 263=53 All 529 = 
1 R 1931 All 406=A I R 1931 All 306. 

- S. 50 —Decree for permanent in¬ 
junction obtained against father in joint 
Hindu family can be executed against 
son 

134 I C 961=55 Bom 709=33 BLR 1144 = 
I R 1931 Bom 545=A I R 1931 Bom 484. 

-S. 50 and O. 21, R. 32—Decree for 

injunction against father — Son not 
joined as party—DeAth of father during 
execution proceedings—Decree can be 
enforced against son under S. 50 by pro¬ 
ceeding under O. 21, R. 32 

134 1 C 968=33 BLR 1118 = 1 R 1931 
Bom 552=A 1 R 1931 Bom 482. 

- Ss. 50 and 52—Decree for injunc¬ 
tion does not run with land and cannot 
be enforced in absence of statutory pro¬ 
vision against surviving member of joint 
family or against purchaser from judg¬ 
ment-debtor, but can bo enforced against 
legal representatives joined under S. 50 
and so also against transferees from 
original judgment-debtor under T. P. Act, 

S. 52 

133 I C 244 = 1 R 1931 Bom 356 = 33 BLR 

266=A I R 1931 Bom 280. 

-S. 50 — No person is personally 

liable for debts of deceased person — 

Liability can be placed on estate 

136 I C 173 = ! R 1932 Bom 157=33 
BLR 130=A I R 1931 Bom 229. 

-S. 50 (l) — Execution application 

against legal representative of judgment- 
•debtor without prayer to add such legal 

1931-33 T. D.—17 c-t 18 
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representative is valid 
I 143 I C 844=38 M L W 224 = 1 R 1933 

I Mad 337 = 1933 M W N 1233= 

; AIR 1933 Mad 568. 

-S. 50—Suit against defendants 1 

to 6 alleging to be in possession of de¬ 
ceased's property — Deceased by will 
giving life interest to defendant 2 and 
' vested remainder to defendant 4—Defen¬ 
dants 4 to 6 exonerated before trial— 
After decree defendant 2 dying—Execu- 
I bion taken against property coming to 
defendant 4 — Defendant 4 nob being 
^ judgment-debtor or his legal representa¬ 
tive, property in her hands cannot be 
proceeded against — Non-appearance by 
her to application for transfer of decree 

cannot create constructive res judicata 

144 I C 30 = 1 R 1933 Mad 357 = 

A 1 R 1933 Mad 508. 

-S. 50 ( 2 )—Stepsons inheriting only 

occupancy fields—Personal decree can be 
, passed 

142 I C 274 = 29 N L R 103 = 1 R 1933 
Nag 107=A I R 1933 Nag 57 (1). 

' -S. 50—Assets of deceased — Rents 

and profits accruing from immovable 

property of deceased judgment-debtor 

must be regarded as his assets 
I 137 I C 632=9 OWN 315. 

! -Ss. 50 and 53—Decree against dead 

^ person but valid—Decree can be executed 

against son of judgment-debtor under 

S 53 

139 I C 397 = 11 Pat 445=1 R 1932 Pat 
229=13 P L T 719=A I R 1931 Pat 261. 

-S. 50 and O. 21, R. 22—S. 50 pro¬ 
vides for execution of decree against 
legal representatives of deceased judg¬ 
ment-debtor—O. 21, R. 22 provides pro- 
‘cedure to be adopted before execution — 
Issue of notice to legal ..representatives 
of deceased is mandatory and failure bo 
do so renders sale null and void and nob 

merely irregular 

' 144 ! C 14 = 1 R 1933 Peoh 31 = 

A I R 1933 Pesh 41. 

-S. 50 ( 2 )—Where legal representa¬ 
tive is proved to have come into posses¬ 
sion of asstes of deceased it is for such 
representative to prove extent of assets 

received by him and bo account for them 

AIR 1933 Rang 309, 

-S. 50 (2)—Failure of legal represen¬ 
tative for not properly administering 
estate of deceased can be gone into in 
execution of decree itself 

AIR 1933 Rang 309. 

-S. 51 (<^ 7 )—Receivercan be appointed 

1 of rents and profits or properties of 
1 Nawab—Question of public policy does 
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132 I C 727 = 59 Cal 1 = 61 M L J 208=1 R 
1931 P C 215=58 I A 215=53 C L J 493 = 
35 C W N 791=1931 A L J 495=35 M L W 

384 = A I R 1931 P C 160 (P C). 

S. 51 Decree for sale of mortgaged 
property—Application for stay of execu¬ 
tion by judgment-dehtor and application 
for appointment of receiver liy decree- 
holder Execution stayed and receiver 
appointed Appointment of receiver is 
just and fair 

1933 L J 51=A I R 1933 All 227. 
S. 51 Before appointing receiver 
it should be seen whether in view of 
assets amount due under decree is likely 
to bo realized from profits of attached 
property 

137 1 C 98 = 35 C W N 1066=1 R 1932 Cal 
257=59 Cal 205=A 1 R 1932 Cal 189. 

S. 51 and O. 40, K. 1—Order under 
S. 51 appointing receiver is to be deemed 
as one under O. 40, R. 1 

137 I C 98=35 C W N 1066 = ! R 1932 Cal 
257 = 59 Cal 205=A I R 1932 Cal 189. 

S. 51 Simple creditor without , 
charge on specific fund cannot ask for i 
appointment of receiver 

137 I C 98 = 35 C W N 1066 = 1 R 1932 Cal 
257 = 59 Cal 205=A I R 1932 Cal 189. 

-S. SI—Remedy by way of appoint¬ 
ment of receiver cannot bo claimed as of 
right or matter of course 

137 I C 98 = 35 C W N 1006=1 R 1932 Cal 
257=59 Cal 205=A ! R 1032 Cal 189. 

-S. 51—Receiver can ho appointed 

whenever it is just and convenient 

136 I C 771 = 1 R 1932 Mad 307 = 61 M L J 
904=35 M L W 22=A 1 R 1932 Mad 193. 

-S. 51—Tomi)le i)roperty — Scheme 

for management drawn up and trustee 
appointed—Tnisteo failing to give ac¬ 
count—Court may appoint a receiver 
temporarily instead of arresting trustee 
when trustee Itas given undertaking to 
repay loss 

136 i C 771 = 1 R 1932 Mad 307 = 61 M L J 
904 = 35 M L W 22 = A 1 R 1932 Mad 193. 

- S. 51 (J)—Jahagir unattachable — 

Still receiver can he appointed on suit¬ 
able allowance to iiidgmont-dobtor — 
Same is to l>e determined not at the 
time of the order on estimated income 

but [jrofits in receiver’s bands 

A I R 1933 Nag 266. 

- S. 51—When relief for appointment 

of receiver \z asked in execution pro¬ 
ceedings, justice and con vonieuce of relief 
must be shown 

132 I C 349 d R 1931 Oudh 285=7 Luck 
203 = 8 OWN 077=A I R 1931 Oudh 307. 

- S. 51—There is distinction between 
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! execution of decree directing delivery of 
specific property and execution of decree 
for sale under simple mortgage and 
money decree — In former delivery of 
' possession is integral part of execution 
and decree is not satisfied until posses¬ 
sion is delivered —In latter Court directs 
1 sale to pay off decree from proceeds of 
I sale 

I 133 ! C 337=12 P L T 423=10 Pat 670= 

I I R 1931 Pat 337=A I R 1931 Pat 241 (F B). 

S. 51 and O. 1 , R. 10—Inter m re¬ 
ceiver appointed at instance of decree- 
holder cannot sue for possession of pro¬ 
perty after sale certificate has been 
granted to auction-purchaser—In case of 
suit by receiver Court cannot apply pro¬ 
visions of O. 1, R. 10 

135 I C 863=9 Rang 565=1 R 1932 
Rang 79=A I R 1932 Rang 11. 

S. 51 (rf)—Court canuob appoint re¬ 
ceiver in respect of property not sub- 
ject-matter of suit 

A I R 1933 Sind 231. 

S. 51 (d) —Reasonable grounds must 
be made for appointment of receive.r— 
There must be danger of waste or des¬ 
truction of property 

A I R 1933 Sind 231. 
-S. 51 (d) —Dec ree capable of execu¬ 
tion in ordinary manner—Receiver will 
not be appointed 

A I R 1933 Sind 231. 

Ss. 52 and 53—Suit on promissory 
note executed by deceased grandfather 
decreed against estate of deceased — 
Decree is against defendants as legal 
representatives and limited to joint 
familv estate in their lands 
141 I C 509=34 BLR 1005 =I R 1933 Bom 

106=A I R 1932 Bom 522. 

-S. 52—Debt—Son proved to have 

received assets from father—Onus is on 
son to prove the amount of assets re¬ 
ceived from father 

A I R 1933 Lah 447. 

-S. 52 (2)—Decree against legal re- 

presentative of deceased person—Rent 
of property of deceased accruing due 
after death of original debtor—Legal 
representative must show that he has 
duly applied such rent 

137 I C 25 = 33 P L R 462 = 1 R 1932 Lah 

313=A 1 R 1932 Lah 383. 

-S. 52 (l)—Plea as to whether legal 

representative has or has not assets of ' 
deceased in his possession is confined to 
execution only 

134 I C 862 = 1 R 1931 Nagl90=27 
N L 247=A I R 1931 Nag 173. 
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-S. 52“ Partition of joint family 

property between X and his grandson Y 
—Subsequently X sued as member of 
certain firm — Decree obtained for re¬ 
covery of debts — Debts found neither 
immoral nor illegal—attempted to be 
held liable as partner but afterwards 
struck otf from partner’s list —X dying— 
Execution sought against Y and pro¬ 
perty attached that had come to Y at 
partition — Property in Y's hands not¬ 
withstanding partition, continued to be 
liable—Dismissal of suit against Y qua 
partner held no bar to his being held 
liable in execution proceedings as legal 
representative 

134 I C 386=1 R 1931 Sind 130= 25 S L R 

374=A I R 1931 Sind 84. 

-S. 53—Joint family—Decree against 

father lambardar for amount collected 
by him as well as for amount remaining 
uncollected due to his negligence — 
Father dying before any property at¬ 
tached in execution—Joint family pro¬ 
perty in hands of son is liable for pay¬ 
ment of decretal debt 

143 I C 617=1932 A L J 873=13 LR A Rev 
363= 16 R D 580=A I R 1933 All 110. 

-S. 53—Hindu joint family—Joint 

brothers executing a mortgage jointly— 
Joint family property in the bands 
of their sons is liable for the payment 
of the mortgage amount 

133 1 C 910 (All). 

-S. 53—Sons are liable for debts of 

father to extent of joint family property 

in their hands even though father dies | 

during lifetime of grandfather i 

A I R 1933 Lah 857. 

-S. 53—Suit against sons and grand¬ 
sons on mortgage executed by father— 
Suit decreed against sons as legal re- | 
presentatives of father and dismissed as 
against grandsons—Interest to grand¬ 
sons cannot be attached and sold in ’ 

execution of decree 

144 1 C 397=10 OWN 622 = = I R 1933 
Oudh 242=A I R 1933 Oudh 309. 

-S. 53—Execution of decrees against 

father sought against Hindu son — 

Art. 120, Lim. Act, is not applicable 
139 1 C 397=13 P L T 719^1 R 1932 Pat 
229=11 Pat 445=A I R 1932 Pat 261. 

Ss. 53 and 47—Ss. 47 and 53 can 
be extended even to property which 
comes into legal representative’s hand 
by partition before judgment debtor’s 
death 

134 I C 386=1 R 1931 Sind 130 = 25 SLR 

374 = A I R 1931 Sind 84. 
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-S. 54—Suit for partition by tenure- 

holder comes under S. 54 when itx’elates 

to partition of whole estate—But suit 

by tenure-holder bearing half share in 

mouza jointly appertaining to two 

estates does not come within S. 54 

130 I C 287=34 C W N 895=1 R 1931 Cal 

351=A I R 1931 Cal 104. 

-S. 54—It is nob necessary under 

S. 54 to ask for division of revenue 

130 1 C 287=34 C W N 895 = 1 R 1931 Cal 

351=A 1 R 1931 Cal 104. 

-S. 54—Words ‘ separate possession 

of a share of such an estate ” contem¬ 
plate case of man whose right is to 
possession of aldquate porbionof undivid¬ 
ed estate, but in all such cases partition 

should be done bv the Collector 
130 I C 129 = 58 Cal 122=34 C W N 892 = 

I R 1931 Cal 321=A I R 1931 Cal 93. 

-S. 54—Partition of entire estate is 

contemplated and it is not necessary 
that there should be partition of revenue 
as well nor where partition of revenue 
, is not prayed for can party insist on 
partition by Commissioner under civil 
' Court 

, 130 I C 129=58 Cal 122=34 C W N 892 = 

1 I R 1931 Cal 321=A I R 1931 Cal 93. 

I-S. 54—S. 54 covers suit for parti¬ 

tion without partition of revenue by 
patnidar of share of revenue paying 
estate 

130 1 C 129=58 Cal 122=34 C W N 892 = 
I R 1931 Cal 321 = A I R 1931 Cal 93. 

-S. 54—Decree for partition ot por¬ 
tion of undivided estate s outsideis cope 
of section 

1411 C 181=36 M L W 914 = 64 M L J €3 = 
1933 M W N 146 = 56 Mad 443 = 1 R 1933 

Mad 88 =A I R 1933 Mad 259. 
-S. 54—Partition of revenue also is 

notnenessorv for apnlicabilitv of section 
141 I C 181=36 M L W 914=64 M L J 63 = 
1933 M W N 146=56 Mad 443=1 R 1933 

Mac! 88=A i R 1933 Mad 259. 

-S. 54—Suit for partition of revenue 

paying estate — No separate allotmonb 
of revenue asked for — 8. 5 1 has no 
application 

146 1 C 201=6 R Pesh 14= 
A ! R 1933 Pesh 101 [2). 

-S. 55—No power in Court to arrest 

defendant in pending suit unless lie is 
in contempt 

136 I C 3 67=1932 A L J 22l=! R 1932 

All 191=A I R 1932 All 524. 

Ss. 5oi (1.) and 145 Mocov docreo 
—Execution—Judgment-debfcoi-'arrested 
—Security Ixond furnished — Docree- 
holder applying for proceedings under 
S. 55 (4) Notice to surety — Court 
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ordering security to be realized — Such 
notice held also to be given under S. 145 
—Surety can appeal — Application for 
revision by decree-holder on surety’s 
appeal can be treated as appeal 
135 I C 813=33 BLR 1593=1 R 1932 Bom 

124=A I R 1932 Bom 77. 

—S, 55 (4)—Mere re arrest of judg¬ 
ment-debtor does nob discharge surety 
134 I C 718=33 BLR 820=1 R 1931 Bom 

526=A 1 R 1931 Bom 444. 

- S. 55 (4) — Application for being 

•declared insolvent need not contain all 
particulars required by S. 13, Provincial 
Insolvency Act—Surety for judgment- 
debtor engaging that judgment.debtor 
would apply for being declared insolvent 
within 15 days — Judgment.debtor ap¬ 
plying within that time—Application 
rejected as not containing all parti¬ 
culars required by S. 13, Prov. Ins. Act 
—Still liability of surety comes to end 

134 1 C 718=33 BLR 820=1 R 1931 Bom 

526=A 1 R 1931 Bom 444. 

- S.55(4) —Surety bond given under 

S. 55 (4)—Only personal obligation in¬ 
curred by surety—Additional duty under 

Stamp Act is not necessary 

141 I C 301 = 34 P L R 132=14 Lah 284 = 

1 R 1933 Lah 127 =A 1 R 1933 Lah 89 (S B). 

- S. 55—Trespass—Defendant enter. 

ing plaintilT’s baithak with bailiff and 

naib sheriff believing that judgment- 

debtor was there—.No trespass is com 

mitted and plaintiff is not entitled to 

damages on that score 

A I R 1933 Lah 723. 

-S, 55 (4)—Surety — Discharge of, 

does not take place even if execution 
case is struck off owing to absence of de¬ 
cree-holder 

138 I C 198 = 33 P L R 676=1 R 1932 Lah 

428=A I R 1932 Lah 492. 

- S. 55 (4) — Surety bond executed 

under S. 55 (4)—But surety not binding 

himself bo do anything in case of default 

— He may plead that he incurred no 

liability under the bond— But if decree 

is passed against him he cannot raise 

this defence in execution proceedings. 

38 M L W 653 = 65 M L J 009= 

A I R 1933 Mad 817. 

■-S. 55—Arrest of A in execution— 

- On construction of 
7? could not be dis- 
liability in circum- 


filing surety bond 
his bond held that 
charged from liis 


stances of the case 

145 I C 531=6 R M 86 = 

A I R 1933 Mad 360. 
-S. 55 (4)—Judgment-debtor arrest¬ 
ed — Surety bond providing for con- 


CIVIL P. C., S. 55 

tinuance of insolvency proceedings — 
Proceedings extend only to adjudication 

and need not be prosecuted till discharge 
144 I C 615=29 N L R 28=6 R N 1= 

A 1 R 1933 Nag 40. 

S. 55 ( 4 ) ~ Judgment-debtor com¬ 
mitted to prison — Surety is automati¬ 
cally discharged—Court cannot concur¬ 
rently pi'oceed against both 

144 I C 239=29 N L R 83=1 R 1933 Nag 

223=A I R 1933 Nag 38. 
-S. 58—Surety for appearance can¬ 
not be allowed to recover any sum for¬ 
feited 

135 I C 224=32 P L R 739=1 R 1932 Lah 

96=A 1 R 1932 Lah 23. 

- S, 58 — Agreement by judgment- 

creditor merely to release judgment- 
debtor or cancel security bond does not 
amount to adjustment of decree 

A I R 1933 Sind 305. 

-S. 59 ( 1 ) and (2) —Discretion exer¬ 
cised by lower Court under S. 59 will 
not bo interfered with in appeal unless 
it is wrongly exercised — Asthma and 
indigestion do nob constitute serious 
illness 

145 I C 709=34 P L R 856=6 R L 127 = 

A 1 R 1933 Lah 307 (2) 

-S. 60 ( 1 ) (ff )—Pension implies pe¬ 
riodical payment by Government 

132 I C 727=59 Cal 1=61 M L J 208 = 

I R 1931 P C 215 = 58 1 A 215=53 C L J 
493=35 C W N 791 = 1931 A L J 495= 
35 M L W 384=A I R 1931 P C 160 (P C). 

-S. 60 ( 1 ) (i) — Soldier to whom 

Army Act applies is public officer—His 

pay is attachable to the extent of Cl. (i) 

A I R 1933 All 597. 

- S. 60—Person employed in army at 

frontier pass at time of his insolvency-— 

His pay cannot be attached 

A I R 1933 All 153. 

-S. 60 (l) (c) —Agriculturist—Person 

in whose hands assets are should be 
agriculturist 

138 I C 685=I6R D 599=1 R 1932 AU491 = 

54 All 736=1932 A L J 675= 

A I R 1932 All 508. 

--S. 60 ( 1 ) (c) — Persons obtaining 

permission to build bouses on their oc- 
cupancy land do not cease to be agri¬ 
culturists 

138 I C 67 = 16 R D 506=1 R 1932 All 361 = 
13 L R A Rev 340 = 1932 A L J 499= 

A I R 1932 All 499. 

-S. 60 (6)—"Artisan and his tools” 

—Soap-maker is artisan and parapher¬ 
nalia of his factory his tools 
136 1 C 280=54 AH 399=1 R 1932 All 168 

=A 1 R 1932 All 344. 
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■- S. 60—Cooking vessel—Thali and 

gagra are cooking vessels 
136 I C 280=54 AH 399=1 R 1932 All 168 

=A 1 R 1933 All 344. 

- S. 60 (1). (c) — House belonging 

to agriculturist joint family of father 
and minor sons passing out by execu¬ 
tion sale — Father not intervening 
when house was attached — Neither 
father nor his sons could challenge sale 
at later stage 

133 I C 478=1930 A L J 1599=1 R 1931 All 
686=52 All 1027=A 1 R 1931A11 112. 

- S. 60 (c)—Burden of proof lies on 

person seeking benefit 

182 1 C 809=11 L R A Rev340 = 14 R D 716 
=I R 1931 All 553=A I R 1931 All 20. 

- S. 60 (c)—Agriculturist is one whose 

main source of income is agriculture 

No hard and fast rule can be laid down 

as to whether person cultivating his own 

land is agriculturist or not 

132 I C 809=11 L R A Rev 340=1 R 1931 
All 553=14 R D 716=A I R 1931 All 20 

-S. 60 (n)—Order appointing receiver 

to collect future maintenance is order 

for attachment 

146 1 C 340=35 BLR 615=57 Bom 507 = 

A 1 R 1933 Bom 350. 

- S. 60 (l) (i) —First Class Warrant 

Officer—Pay of, is not attachable 

144 I C 897=35 BLR 360=6 R B 16= 

A 1 R 1933 Bom 185. 

- S. 60—Property vesting in trustees 

and payable to children of constituents 

on death—Property cannot be attached 
134 I C 558=1 R 1931 Bom 494=33 B L R | 

720=A 1 R 1931 Bom 300. ' 

-S. 60 (/)—Shebait’s turn of worship ' 

which is alienable is capable of attach¬ 
ment 

37 C W N 978=58 C L J 289= : 

A I R 1933 Cal 757. 

- S. 60 and O. 38, R-r. 5 and 6 and 

O. 43, R. 1—Question whether property 
is capable of attachment having re¬ 
gard to S. CO is appealable — Appeal 
need not be restricted to grounds in 
Rr. 5 and 6, O, 38 

.37 C W N 978=58 C L J 289 = 

A I R 1933 Cal 757. 

-S. 60—House of agriculturist in¬ 
solvent does not vest in Official Receiver 
—He cannot therefore sell it 

AIR 1933 Lah 1010. 
S. 60— Artizan”—Instruments of 
professional man like surgeon or doctor 
do not fall within S. CO 

144 I C 848=34 P L R 809 = 6 R L 31 = 

A 1 R 1933 Lah 936 (1). 

- S. 60—First objection under S. CO is 

dismissed only in deafult and not on 


CIVIL P. C., S. 60 

merits—Second objection is entertain- 
able 

141 1 C 620 = 1 R 1933 Lah 155= 
AIR 1932 Lah 643 (1). 

- S. 60—Jaghir not burdened with 

service is attachable 

137 i C 799=1 R 1932 Mad 449=35 
M L W 395=1932 M W N 202= 

A I R 1932 Mad 417. 

-S. 60—Auction sale not confirmed 

Judgment-debtor retains interest and it 

can be attached or sold 

131 1 C 14 = 34 M L W 531=1 R 1931 
Mad 478=A I R 1931 Mad 511. 

- S. 60 (c) — All buildings forming 

premises occupied by agriculturists are 

exempted , ^ 

141 1 C 824=29 N L R 106=1 R 1933 Nag 

80=A I R 1933 Nag 80. 

- ;S. 60 (Z;) and (c) — Person is agri¬ 
culturist if he gains substantial portion 

of his livelihood by cultivation 

130 I C 81 = 1 R 1931 Nag 17 = 26 N L R 

295=A 1 R 1931 Nag 8. 

- S. 60 (l) (c)—“Agriculturist” must 

have cultivation as sole means of liveli¬ 
hood (Obiter) 

141 1 C 766 = 16 R D 589=9 OWN 1144 = 
14 L R A Rev 8=1 R 1933 Oudh 84 = 

AIR 1933 Oudh 79.^ 

-S. 60—House not saleable accord¬ 
ing to wajibularz cannot be attached in 

execution ^ 

141 1 C 766=16 R D 589 = 9 OWN 
1144 = 14 L R A Rev 8=1 R 1933 Oudh 

84=A 1 R 1933 Oudh 79. 

- S. 60 (c)—One whose sole means of 

livelihood is gained by cultivating land 

is agriculturist—Property to be exempt 

must bo shown to be occupied by him as 

such for agriculture 

136 1 C 335=16 R D 130=1 R 1932 
Oudh 127=8 OWN 1353 = 
A I R 1932 Oudh 76. 


-S. 60 (m )—Possible right of judg¬ 
ment-debtor is not liable to attachment 
134 I C 602=1 R 1931 Oudh 394=8 
OWN 927 = A ! R 1931 Oudh 398 

-S. 60—Moneyin third person's band, 

only if property of insolvont, can bo 
attached 

140 I C 561=11 Pat 584 = 1 R 1933 Pat 9 = 

A I R 1932 Pat 311. 

-S. 60—Gratuity if incompleted gift 

and not recoverable debt cannot be at¬ 
tached under 8. hO 

140 I C 561=11 Pat 584 = 1 R 1933 Pat 9 = 

A 1 R 1932 Pat 311. 

-S. 60— Property of judgment-debtor 

cannot be sold unless he has disposing 
power over it 

132 I C 868=12 P L T 508=1 R 1931 Pat 
292=-10 Pat 582=A ! R 1931 Pat 364. 
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"S. 60 (m)—Residuary legatee’s in¬ 
terest is vested interest and can be at 
tached in execution 

130 I C 163 = 1 R 1931 Pat 147 = 

AIR 1931 Pat 76. 

S. 60 (jn) — Residuary legatee be¬ 
comes owner on administration being 
completed 

130 I C 183=1 R 1931 Pat 147 = 

A I R 1931 Pat 76. 

-S. 60 (1). Proviso (c)—Occupation 

must be in good faith and for i^urposes 
of agriculture 

145 I C 326=6 R R 39=11 Rang 
372=A I R 1933 Rang 227 (F 3} 

S. 60 (/,■) (l)—Sum standing to the 
credit of a deceased judgment-debtor in 
benefit scheme of Irrawaddy Flotilla 
Llillg is not a debt within S. GO and can¬ 
not be attached ♦ 

242 I C 360=11 Rang 116 = 1 R 1933 Rang 

23=A I R 1933 Rang 23 (F B) 

~S. 60 (/i:)(l} Debt—Meaning—Sum 
which a person may or may not pay in 

his uncontrolled discretion is not a debt 
142 I C 360 = 11 Rang 116 = 1 R 1933 Ran<» 

23=A IR 1933 Rang 23 (Fb1 

' S. 61 Transfer of decree to Col¬ 
lector and return of papers—Civil Court 

can inrjuiro whether decree is satisfied 
142 I C 579 = 26 SLR 506= I R 1933 
Sind 110=A I R 1933 Sind 112. 

-S. 62—Judge ordering process server 

to hroaJc open lock if lie found it lawful 
is very strange order 

132 I C 49 = 1 R 1931 Oudh 209=8 
OWN 218=A I R 1933 Oudh 311. 

-S. 63 — Execution stopped under 

S. 63—Decree-holder in Court of lower 
grade is entitled to rateable distribution 
without transfer of decree 

1933 A L J 921=A I R 1933 All 563. 

--S- 63 (2) — “Proceeding" includes 

sale or order allowing set-off against ^ 
purchase money 

133 I C 817 = 33 Bom L R 537 = 1 R 1931 ! 

Bom 401 = 155 Boin 473= ‘ 
A 1 R 1931 Bom350. 

-S. 63 (2)—Sale proceeds aud balance 

of sale amount loft after setting off de. 
cretal amount in deposit in inferior 
Court—Whole property under attach¬ 
ment of superior Court which Court also 
calling for sale proceeds for rateable 
distribution — Amount already set off 
cannot bo asset available for distribu¬ 
tion 

133 1 C 817=33 BLR 537=1 R 1931 

Bom 401=55 Bom 473 = 

A I R 1931 Bom 350. 

--S. 63—Under S. 63 the Court of 

higlior grade can rateably disbriliute the 


CIVIL P. C.. S. 63 

assets either after it has realized assets 
in execution or has actually received 
them after calling for them from Court 
of inferior grade 

133 I C 817=33 BLR 537=1 R 1931 

Bom 401=55 Bom 473 = 
AIR 1931 Bom 350. 

S. 63 Money in custody Courtis 
not assets in <attaching Court unless such 
money is ordered to be credited to at¬ 
taching Court 

144 I C 252=37 M L W 366 = 1933 M W N 
660=65 M L J 347 = 1 R 1933 Mad 401 = 

AIR 1933 Mad 342 (2). 

S. 63— Grade" of the Court de- 
I pends upon the pecuniary or other limi¬ 
tations of the jurisdiction of the parti¬ 
cular Court 

134 I C 273=1 R 1931 Nag 145=14 N L J 

17=A 1 R 1931 Nag 127. 

S. 63— Case falling under S. 63— 
Formal application to the Court for exe¬ 
cution for rateable distribution is not 
necessary 

134 I C 273=1 R 1931 Nag 145=14 N L J 

17 = A I R 1931 Nag 127 

• 

-S. 63—Same property of same judg- 

ment-debtor attached by Subdivisional 
Court and then by District Court at in- 
stances of different creditors—Property 
brought to sale by District Court—At¬ 
taching creditor in Subdivisional Court 
is entitled to share on rateable distribu¬ 
tion on application made by him before 
property is brought to sale—Decree need 

not bo transferred to District Court 

132 I C 832=1 R 1931 Rang 224= 

A IR 1931 Rang 111 (2) 

# 

-S. 64—Award without Court’s in¬ 
tervention — Transfer in pursuance of 
partition decree based on it is not pri- 
vate transfer 

139 I C 85=36 C W N 1129=1932 M W N 
1063 = 36 M L W 456=9 O W M 829=16 
R D 522 = 1932 A L J 909=56 C L J 324 = 
63 M L J 664 = 13 LR A Rev 350 = 13 
Lah 702 = 35 BLR 1 = 59 1 A 405=34 
P L R 63=1 R 1932 P C 285= 

A I R 1932 P C 235 (PC). 

-S. 64—Attachment before judgment 

does not create a charge in favour of the 

attaching creditor 

A I R 1933 All 953 

t 

-S. -64—.Attaching decree-holder is 

nob bound by compromise between parties 

to attached decree during proceedings 

for further leave to appeal if judgment- 

debtor had notice of attachment—S. 63 

does not apply 

141 I C 625=1932 A L J 792= 

A 1 R 1933 All 82. 
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CIVIL P. C., S. 64 

-S. 64—Effect o£ attachment—At 1 

tachment does not create any interest in j 
property 

1371 C 785=1932 A L J 285=1 R 1932 

All 353=A I R 1932 All 353. 

- S. 64‘— Agreement by judgment- 

debtor B to execute mortgage in favour 

of the decree-holder A — Decree for 

epocihc performance obtained by A G 

subsequently attaching property agreed 

to be mortgaged in execution of money 

decree against B —^Application by A for 

execution of his 'decree — On B failing 

to execute mortgage, Court executing 

same—Property put to sale by C — A held \ 

entitled to declaration that property 1 

could bo sold only subject to his charge 

—Neither A nor C could rely on T. P. 

Act. S. 52 

139 I C 610=34 BLR 117=1 R 1932 Bom 

524=A IR 1932 Bom 301. ' 

-S. 64 — Defendant depositing i 

amount -with plaintfl’s pleader under 
Court’s order—Deposit subject to result 
■of pending action — Subsequent insol¬ 
vency of defendant—Plaintiff is entitled 
to deposit in preference to general ; 

creditors ' 

145 1 C 826=58 C L J 222 = 37 C W N 

475=A 1 R 1933 Cal 625. 

- S. 64—Attachment subsequent to 

execution of mortgage, but before its re- 

gistration does not affect mortgage 

142 ! C 452=36 C W N 733=59 Cal 1176 

=A I R 1933 Cal 212. 

■-S. 64—Attachment—Ailixing of the 

prohibitory order on the court-house is 

ahsolutolv nocessarv 

142 I C 452=36 C W N -733 = 59 Ca! 1176 

=A 1 R 1933 Cal 212. 

- S. 64 — Decree-holder purchasing- 

property in execution—Petitioner claim, i 
ing to be mortgagee and proceeding in ap¬ 
peal to get decided whether his mortgage 
was before or after attachment, and apply- i 
ingforstayof confirmation of sale—Order ' 
of stay passed on certain condition, but 
not communicated to petitioner—Con¬ 
dition bsing unfulfilled sale confirmed— 
High Court declined to refuse possession 
to decree-holder but asked him to give 
;9scuiity for mesne profits pending result 
of appeal 


ClVIL P C,. S. 64 

--S. 64—Purchaser of property after 

attachment in execution proceedings is 

bound by decision, of executing Court 

though not party to it : A. J. i?. 1927 

Mad. 450, Reversed 

136 I C 306=1 R 1932 Mad 274=55 Mad 
495=62 M L J 302=34 M L W 809=1931 
M W N 1235=A I R 1932 Mad 86. 

- S. 64—S. 64 avoids transfeia con¬ 
trary to not, during the continuance of, 
the attachment 

135 I C 543 = 1 R 1932 Mad 127 = 1931 
M W N 259=A I R 1931 Mad 570. 

■- S. 64 — Attachment cannot avoid 

previous transfer 

135 I C 543=1 R 193 2 Mad 127=1931 
M W N 259=A 1 R 1931 Mad 570. 

- S. 64—Property attached and sold 

' and price deposited in Court—Prior to 
execution sale, attached field sold pri¬ 
vately and 5 per cent deposited inCourt 
and receipt of satisfaction of decree de¬ 
posited—Another decree-holder who had 
applied for execution jirior to auction 
and obtained order for rateable distribu¬ 
tion subsequently attached the same field, 
brought it to sale and purchased it him¬ 
self—Private sale cannot prevail against 

the subsequent auction-purchaser 

A I R 1933 Nag 349. 

- S. 64 — Property attached —Sub¬ 
sequent mortgage—Second attachment 
by other decree-holder — Property sold 
in execution of first attachment—Mort¬ 
gagee can enforce mortgage against 
second decree-holder—First attachment 

does not enure to second attachment 
144 I C 681 = 6 R N 5=A ! R 1933 Nag 230. 

-S. 64—Binding natu^'e of attach¬ 
ment begins not from date of order of 
attachment but from date when all pro¬ 
cesses of attachment necessary under 
law to effect valid attachment have been 
served 

129 I C 142 = 9 Pat 860 = 1 R 1931 Pat94 = 
12 P L T 398 = A I R 1931 Pat 58. 

-S. 64—Warrant of attachment not 

affixed— Attaclnnsnt is not valid and 

S. 61 has no application 

145 i C 818 = 6 R R 59 = 
A I R 1933 Rang 267. 

-S. 64 and O. 21. R. 51 (2) (3)—Sale 

on date of attachment but after it—At- 


133 I C 128 = 3 2 P L R 171 = 1 R - 1931 Lah 

752=A I R 1931 Lah 2S9 (1). 

-S. 64 and O. 21, R, 90— Transferee 

from judgment-debtor after attachment 

can apply under R. 90 

1140 I C 600 = 36 M L W 781 = 63 M L J 
.945=1933 M W N 54 = 1 R 1933 Mad 32 = 

A 1 R 1933 Mad 96. 


tachment not according to R. 54 (2) and 

(3)—Bona fide transferee without notice 

is not ali’ocbed by attachment 

A I R 1933 Rang 198 (2). 

-S. 64—Mortgage of property at¬ 
tached— .Ml money due nndor execution 
. in which property is attached paid— 
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Mortgage transaction is rehabilitated in 
law 

138 I C 201 = 10 Rang 199=1 R 1932 Rang 

156=A I R 1932 Rang 103. 

S. 64—Judgment-debtor can dis¬ 
pose of property before attachment 

139 I C 848=26 SLR 158 = 1 R 1932 Sind 

157=A I R 1932 Sind 164. 

S. 65 Lease— Stipulation to pay 

chouth to lessor in case of transfer is 

valid Right of treating transferee as 

trespasser enures not only to lessor but 

also to purchaser in rent execution sale 
144 I C 764=37 C W N 272=57 C L J 
^ 387=6 R C 15=A 1 R 1933 Cal 506. 

-S. 65—Sale in execution of decree 

and purchase by third party—Decree re¬ 
versed on appeal within 30 days of sale 
Decree need not be subsisting for con¬ 
firmation of sale 

143 I C 854=38 M L W 138=65 M L J 
253=1933 M W N 1081 = 1 R 1933 Mad 339 
= 56 Mad 808=A 1 R 1933 Mad 598 

- -S. 65—Purchaser in Court sale is 

entitled to property from date of sale 
and not date of confirmation 

145 I C 174 = 6 R M 31 = 
A 1 R 1933 Mad 482. 

S. 65 Civil or revenue—Sale in 
execution —Judgment.debtor altering; 
rent in kind to rent in cash after sale 
but before confirmation—Act of con- ^ 

version can be questioned in civil Court i 
140 1 C 560 = 9 OWN 948=16 R D 567 = 
13 L R A Rev 389=1 R 1933 Oudh 3 = 

A 1 R 1933 Oudh 38 (1). 

-S. 65— Auction-purchaser when 

obstructed in taking possession has a 

cause of action and suit for recovery 

of possession lies in civil Court 

133 1 C 337=12 P L T 423=10 Pat 670 = 

I R 1931 Pat 337=A 1 R 1931 Pat 241 (F B). 

- S 65 — Sale of immovable property 

—Auction purchaser can pass-subsisting 
right to his transferee even without hav¬ 
ing taken possession 

136 I C 49=10iPat 6 70 = 1 R 1932 Pat 49 = 

A 1 R 1932 Pat 80 

-S. 65—Title passes from date of 

sale and it can be established indepen¬ 
dent of sale certificate 
136 I C 49 = 10 Pat 670=1 R 1932 Pat 49 = 

A I R 1932 Pat 80. 

-S. 65 and O. 21, R. 58—Objection ' 

under R. 58—Sale held but not confirm¬ 
ed—Attachment does not cease and can 
be raised 

145 I C 142 = 27 SLR 256=6 R S 24 = 

A 1 R 1933 Sind 198. 

-S. 6S—Purchase made by one of 

joint decree-holders enures for benefit 

of all persons interested in joint fund 


CIVIL P. C., S. 66 

utilized for purchase of property—Others- 
acquire only right to claim share in pro¬ 
perty conditional on payment of propor¬ 
tionate costs of litigation—Such right 
can be relinquished without written in¬ 
strument 

A I R 1933 All 854 (2), 
S. 66—S. 66 should be strictly con¬ 
strued—It applies to suit where cause 
of action is given by benami purchaser 
and not to suit based on contract sepa¬ 
rata from the transfer 

136 I C 509=33 BLR 1296= 

I R 1932 Bom 208=A I R 1931 Bom 578. 

S. 66—Plea of bar under S. 66 not 
depending on disputed facts may be 
taken at any stage 

136 I C 538=1 R 1932 Cal 218= 
35 C W N 940=54 C L J 147= 

A I R 1932 Cal 170. 
-S. 66—Contract in respect of pro¬ 
perty sold entered into before sale—S, 66 
is applicable 

136 I C 538=35 C W N 940= 

I R 1932CaI 218=54 C L J 147= 

A I R 1932 Cal 170. 

-S. 66 ((?}—Omission to state value 

of properties— All other particulars 
given—Omission is not material irregu¬ 
larity 

131 I C 853 = 58 Cal 813 = 

I R 1931 Cal 501 = 53 C L J 575 = 
35 C W N 75=A 1 R 1931 Cal 490, 

-S. 66—Strict construction—Suit on 

mortgagor and subsequent auction-pur- 
I chaser—Mortgagor can plead that pur¬ 
chaser is benamidar for plaintifl:' 

34 P L R 487=A 1 R 1933 Lab 636. 

-S. 66—Property conveyed at reve¬ 
nue sale benimi for effecting fraud — 
Fraud committed—Property sold by be- 
■ namidar to third party—Real owner can¬ 
not set up benami as defence to suit by 
third party 

145 I C 308=37 M L W 645= 
64 M L J 719=1933 M W N 652 = 
56 Mad 646 = 6 R M 44= 

A I R 1933 Mad 457. 

-S. 66—Suit by real owner for de- 

I claration of title against certified pur¬ 
chaser on ground that plaintiff was real 
purchaser is barred by S. 66—Possession 
of plaintiff can only be defence to suit 

by certified purchaser 

14 P L T 208=12 Pat 616 = 

A I R 1933 Pat 264. 

-S. 68—Execution application for 

sale of property found to be ancestral— 

Collector alone can sell such property 

143 1 C 522 = 1932 A L J 1118 = 

A I R 1933 All 192. 
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- S. 68—Powers of executing Court 

do not pass to Collector but remain with 
that Court 

133 I C 609=1 R 1931 All 721 = 
1931 ALJ 166=A I R 1931 Ail 320 (2). 

■——S. 68—Decree sent to Collector for 

execution—Collector should let the land 

on premiurn to raise amount of decree 

35 B L R 761=A I R 1933 Bom 369. ; 

- S. 68—Decree transferred to Col¬ 
lector under S. 68—Collector is nob 
Court and his order cannot be revised by 
High Court 

35 B L R 761=A I R 1933 Bom 369. 

- S. 68 and Sch. 3—Decree transfer¬ 
red to Collector for execution Civil 
Court has no jurisdiction to interfere 

with order passed by him under Sch. 3 
35 B L R 761=A I R 1933 Bom 369. i 

- S. 68—Act affecting procedure ap- ' 

plies to pending cases unless expressly 

prohibited 

145 I C 363=10 OWN 517 =8 Luck 504 = 

6 R O S1=A I R 1933 Oudh 274. 

- S. 72—Transfer of decree to Collec¬ 
tor and return of papers—Civil Court 

can inquire whether decree is satisfied 

142 I C 579=26 SLR 506 = 

I R 1933 Sind 110=A I R 1933 Sind 112. 

S. 73— Applicability 

- S. 73—Applicability—S. 73 applies 

even when execution is transferred to 
Collector 

1933 ALJ 1102=A I R 1933 All 666. 

- S. 73— Applicability —Attaching 

creditors are also persons entitled to 

rateable distribution of assets and can 

apply under O. 21, R. 90 

133 I C 426 = 1 R 1931 Ail 666= 
1931 A L J 880 = 53AI1759=A I R 1932 All 2. 


-S. 73—Applicability—Money paid 

by one judgment.debtor to decree bolder 
who has no claim against him—No rate¬ 
able distril)ution can be allowed 

145 I C 362=14 P L T 287=6 R P 163 = 

A 1 R 1933 Pal 277 

-S. 73 (2)-Applicabilifiv—S. 73 (2) 

applies only when assets liable to be dis¬ 
tributed are paid to persons not entitled 
to receive 

145 I C 362=14 P L T 287 = 6 R P 163 = 

A 1 R 1933 Pat 277. 

Assets. 

S. 73—Assets—Right of decree- 
holder auction-purchaser to claim set. 
off purchase money is subject to right 
of rateable distribution under S 73. 

1933 ALJ 1102=A ! R 1933 All 666. 


S. 73 Assets—Decree-holder pur¬ 
chaser—Price allowed to be set off— 


CIVIL P. C.. S. 73—Assets 

Still rateable distribution takes effect 

1933 ALJ 1102=A 1 R 1933 All 666. 

-S. 73—Assets—Purchase money not 

actually deposited—Still S, 73 applies 

1933 ALJ 1102=A I R 1933 All 666. 

-S. 73—Assets — Decree-holder’s 

risk in rateable distribution should be 

presumed to be known to him 
138 I C 106 = 54 All 516=1 R 1932 AH 369 = 
1932 A L J 359=A I R 1932 All 411. 

-S. 73—Assets—“Assets” explained 

—Judgment-debtor paying in Court in 
part satisfaction of decree—Such money 
is asset 

138 I C 106 = 1932 ALJ 359=54 AH 516 = 
IR 1932 All 369=A 1 R 1932 AH 411. 

-^S. 73—Assets—Property in posses¬ 
sion of receiver—Application under S.73 

—No leave of Court is necessary 

1411 C 389=34 BL R 1405=1 R 1933 Bom 

87=A I R 1932 Bom 622. 

-S. 73—Assets—Sale proceeds and 

balance of sale amount left after setting 
off decretal amount is in deposit in in¬ 
ferior Court—Whole property under 
attachment of superior Court which 
, Court also calling for sale proceeds for 
rateable distribution—Amount already 
set off cannot be asset available for dis¬ 
tribution 

133 I C 817=33 BL R 537= I R 1931 Bom 
401 = 55 Bom 473 = A 1 R 1931 Bom 350. 

-S. 73 and O. 21, R. 72 (2)— Assets 

— Decree-holder allowed to purchase 
property under O. 21, R. 72 (2) must 
j share proceeds rateably with other 
I decree-holders—Set-off of purchase 
, money against decretal amount cannot 
* be allowed to him—Application for rate¬ 
able distribution must be made before 

receipt of assets bv Court 

133 I C 737 = 1 R 1931 Bom 385 = 
33 B L R 503=A 1 R 1931 Bom 252. 

-S. 73 — Assets — Decree-holder 

allowed to bid and set off amount of bid 
; —Set-off should be deemed to be made 
as soon as sale is made and other decree- 
holders cannot claim rateable distribu¬ 
tion in the amount of hid 

145 I C 975 = 6 R M 178=1933 M W N 
1145 = 38 M L W 579 -65 M L J 569 = 

A I R 1933 Mad 804. 

-S. 73 and O. 21, R. 72—Assets— 

j Provisions of O. 21, R. 72, are subject to 

provisions of S. 73—Meaning explained 
130 SC 458 = 1930 M W N 568 = ! R 1931 

Mad 378= A I R 1931 Mad 103. 

-S. 73 and O. 21, 1?. 80 — Assets— 

Amount receiv’ed from judgment-debtor 
under R. 89 being received in Court 
‘ under pressure of sale enures for benefit 
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P. C., S. 73—Assets 

of all oxeeubion creditors entitled to 
rateable distribution 

AIR 1933 Nag 347. 

S. 73 an<l O. 21, Ji. S9—Assets— 
Amount voluntarily deposited by judg- 
Tiienfc.debtor undor'O. 21. E. 89, isliabTe 
to be vateahiv distributed 

140 1 C 293 = 28 NLR 179=IR 1932 Nag 

143=A I R 1932 Nag 156. 

S. 73 Assets—Alouey paid under 

O. 21, E. SO is assets in hands of Court 

capable of rateable distribution under 
S. 73 

145 I C 390 = 14 P L T 357=6 R P 172 = 
12 Pat 772=A I R 1933 Pat 303. 

S. 73 Assets—Court selling in exo- ' 
■cution of decree under misapprehen¬ 
sion property already sold in execution I 
of another decree—Liatter decree cannot 
be said to bo satisfied—Although decree- 
holder be aDowei to set oil purchase 
money towards satisfaction of decree 
assets still lie within control of Court i 
and he can he ordered to deposit pur- j 
chase money in cash for rateable distri- ( 
bution 

134 I C 616=12 P LT 639=1 R 1931 Pat 
472 = 11 Pat 250=A I R 1931 Pat 405. ^ 
PROCKDUlii: 

-S.73—Procoduro--Clairn for rateable 

distribution not Ijrought to Collector’s 
notice—Right to claim it by suit is not j 
barred—It is immaterial that decree ' 
noted as satisfied wdll have to be i 
opened ‘ 

1933 A L J 1102=A I R 1983 All 666. 

-Ss. 73 and f)3--Procodur0--Execution 

stopped under S. 63—Decree-holder in 
■Court of lower grade is entitled to rate¬ 
able distribution without transfer of i 
decree 

1933 A L J 921 = A I R 1933 All 563. 

-S. 73—Procedure — Two decree- ' 

holder.s — One purchasing judgment. | 
debtor's property in satisfation of his 
docroo unable to pay money in cash— 
Ho cannot bo ordered to pay certain I 
amount to otliei—Proper order is to set 

aside sale ^ 

145 I C 577=1933 A L J 337 = 6 R*A 127= I 

AIR 1933 All 337. 

-S. 73—Procedure—Specific appli- , 

cation for di3tril)ution is not necessary 1 
145 I C 577=1933 A L J 337 = 6 R A 127 = 

A 1 R 1933 All 337. 

-S. 73—Procedure—Requisites for 

rateable distribution are: (l)assetsinu8t 

bo held byCourfc; (2) existence of decroe- 

holdfcir against same judgniont-dobtor; (3) 

execution application by such decree- , 


CIVIL P. C., S. 73—P rocedure 

holder and no satisfaction of his decree 
138 I C 106=1932 A L J 359=54 All 516 = 
1 R 1932 AH 369=AI R 1932AII 411. 

|-S. 73 Procedure—Separate appli¬ 
cation for rateable distribution is not 
necessary Application for execution 
includes such prayer 

131 I C 244=1930 A L J 1552=1 R 1931 
All 356 = 53 All 125=A I R 1931 All 92. 

S. 73—Procedure—Application for 
rateable distribution after attachment^— 
Attachment enures for benefit of all 
claimants provided applications for exe¬ 
cution are filed before realization of 
assets Asking for sale and distribution 
of sale proceeds proportionately is suffi¬ 
cient 

131 I C 244 = 1930 A L J 1552=1 R 1931 
All 356=53 All 125=A I R 1931 All 92. 

S. 73—Procedure—Entry in nega¬ 
tive register—Applicant is entitled to 
rateable distribution 
141 I C 389 = 34 BLR 1405=1 R 1933 Bom 

87=A ! R 1932 Bom 622. 

- S. 73 (l), Proviso—Procedure—Sale 

in execution of mortgage decree — Ap¬ 
plication under S. 73— Material date is 
when highest bid is accepted by Court 
officer 

141 I C 389 = 34 BLR 1405=1 R 1933 
Bom 87=A I R 1932 Bom 622. 

- S. 73—Procedure—Order for rate¬ 
able distribution —Judgment.debtor 

having no interest— Appeal does not lie 
133 I C 817=33 BLR 537=1 R 1931 Bom 
401 = 55 Bom 473=A I R 1931 Bom 350, 

- Ss. 73 and 47—Procedure— Order 

under S. 73 determining question of 

rateable distribution between rival do- 

cree-boldors in which judgment-debtor 

has no interest does not fall under S. 47 

and is not appealable— But High Court 

can interfere in proper case 

1933 I C 737= I R 1931 Bom 385=33 
BLR 503=A I R 1931 Bom 252. 

- S. 73—Procedure— Custody Court 

has no power to make rateable distri¬ 
bution, unless it happens to be the at¬ 
taching Court as well 

37 C W N 820=A I R 1933 Cal 814. 

- S. 73—Procedure— Revision from 

order under S. 73 cannot bo entertained 
134 I C195=33 P L R 89 = lR 1931 Lah839= 

A 1 R 1932 Lah 96. 

- S. 73—Procedure—Order refusing 

rateable distribution between two rival 
decree-holders not alTocting judgment- 
debtor i.s not appealable 

134 I C 195=33 P L R 89=1 R 1931 Lah 

899=A I R 1932 Lah 96’ 
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CIVIL P. C., S. 73-Procedure CIVIL P. C., S. 73-Rateable Distribution 

-S. 73— Procedure— Assets realized 5 percent deposited in Court and receipt 

not found insufficient to discharge in full of satisfaction of decree deposited—An- 
claims of decree-holders under S. 73 — other decree-holder who had apphed for 
No decree-holder can file suit to declare execution prior to auction and obtained 
that decree obtained by another was order for rateable distribution subse- 
void being fraudulent • quently attached the same field, biought 

145 I C 206=6 R N40=:AI R 1933 Nag 214. it to sale and purchased it himself — 


- Ss. 73 and 63— Procedure — Case 

falling under S. 63— Formal application 

to the Court for execution for rateable 

distribution is not necessarv 

134 I C 273=1 R 1931 Nag 145 = 14 N L J 

17 =A 1 R 1931 Nag 127. 

- S. 73 — Procedure — Application 

under S. 73 is not application for execu- 

■ tion—It must be amended under O. 21, 

R. 17 to proceed in execution 

142 1 C 238=9 OWN 1079=1 R 1933 
Oudb 100=A 1 R 1933 Oudh 75. 

- S. 73—Procedure— Order refusing 

to execute^order granting rateable distri¬ 
bution is appealable 

133 I C 166=12 P L T 477=10 Pat 830 = 

I R 1931 Pat 326=A 1 R 1931 Pat 359. 

- S. 73—Procedure— For application 

under S. 73 it is not necessary that execu¬ 
tion application should be pending 

143 I C 87=1 R 1933 Pesh 18 = 

A 1 R 1933 Pesh 52. 

- S. 73—Procedure— Same property 

of same judgment-debtor attached by 
Subdivisional Court and then by Dis- 
•tricb Court at instances of different cre¬ 
ditors— Property brought to sale by 
District Court — Attaching creditor in i 
Subdivisional Court is entitled to share ' 
•on rateable distribution on application 
made by him before property is brought : 
to sale—Decree need not be transferred 
-to District Court ' 

132 I C 832=1 R 1931 Rang 224 = A 1 R 

1931 Rang 111 (2). 

- S. 73—Procedure—Property sold in 

execution of decree subject bo mortgage 
— Mortgage satisfied out of sale proceeds 
■first aud surplus paid to attaching de¬ 
cree-holder, who was loft short by 
Its. 208—He cau sue for recovery of 
Rs. 20J3 on basis of ‘‘money had and re¬ 
ceived” 

123 1 C 834 = 8 Rang 485 = 1 R 1931 Rang 

50 = A I R 1931 Rang 56. 

S. 73—Procedure— Nature of order 

Order under S. 73 is not ministerial 
.act 


Private sale cannot prevail against the 

subsequent auction purchaser 

A I R 1933 Nag 349. 

- S. 73 — Rateable distribution — 

Where right of Crown and subject meet 
at one and same time, right of Crown 
should be preferred' — Maxims, deiiir 
dianiori 

A 1 R 1933 Sind 368. 

Right op Incumbrancer 

- S. 73 (c)—Right of incumbrancer— 

Mortgage decree—Mortgage decree is en¬ 
titled to priority over mooev decree 
142 I C 759=33 P L R 975=14 Lah 243= 

I R 1933 Lah 267=A I R 1933 Lah 48. 

1 Scope ■•■j r «-‘J *•* '“'j 

I - S. 73 — Scope — Potential decr'ee- 

holders have no right to rateable distri¬ 
bution (obiter) 

135 I C 543 = 1 R 1932 Mad 127=1931 
M W N 259=A I R 1931 Mad 570. 

- S. 73—Scope— Permission to bid 

and set off is subject to provisions of 
S. 73—Order for rateable distribution can 
be summarily executed— Order refusing 
to execute order granting rateable distri¬ 
bution is aT)poalabl 0 

133 I C 166=12 P L T 477 = 10 Pat 830 = 

I R 1931 Pat 326=A I R 1931 Pat 359 

-S. 75—Appointment of successive 

commissioners without rejecting report 

of first is not permissible 

139 I C 708 = A i R 1933 All 65. 

-S. 75 (i) and O. 41, R. 27 — Appel¬ 
late Courc has power to issue commis- 
; siou for local investigation anc need not 

i rococvl reasons under O. -11, K. 27 

135 1 C 243=1 R 1932 AI! 67 = 

A i R 1932 Aii 270. 

-S. 75— Commissioner cannot try 

issue with aid of assessors 

139 i C 8 04=1932 A L J 117=1 R 1932 

All 590 = A 1 R 1932 Ail 264. 

-S. 75 (/7)—-Finxl decree for parti¬ 
tion— Commissioner appointed on appli¬ 
cation of one party granting more to 


27 S L R 190=A ! R 1933 Sind 329. that party through mistake — Other 
Rateable Distribution party not being awaro of execution pro- 

S. 73— Rateable distribution — ceodings subsequently applying for allo- 
Property attached and sold and price cation of his share under partition 
deposited io Court—Prior to execution decree — Commissioner appointed on 
sale attached field sold privately and latter’s application can rectify previous 
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CIVIL P. C., S. 75 
OommissioDer’s mistake 

130 I C 840 =34 C W N 909= 

A I R 1931 Cal 170. 

S. 75 (h) —Wrong exercise of dis¬ 
cretion in refusing to issue commission 
—Qesbion cannot be agitated for first 
time in second appeal 

A I R 1933 Pat 542. 

- S, 79 — Suit against State railway— 

Secretary of Scate must be made party 

A I R 1933 Pat 630. 

S. 79—Suit against State Railway 
belonging to Government, not instituted 
against Secretary of State is not main¬ 
tainable 

135 1 C 98 = 12 P L T 681 = 
1 R 1932 Pat 18=A 1 R 1931 Pat 393. 

- S. 79—Suit against railway com¬ 
pany, administration of which vests in 
Government, must be instituted against 
Secretarv of State in Council 
133 I C 451=1 R 1931 Pat 371 = 10 Pat 466 = 

13 P L T 86=A 1 R 1931 Pat 326. 

-Ss. 79 and 80—Suit against railway 

company whose administration vests in 
Government—Notice to Agent or Mana¬ 
ger is not sufiicienb notice under S. 80 

133 I C 451 = 10 Pat 4 66=13 P L T 86= 
1 R 1931 Pat 371=A I R 1931 Pat 326. 

- S. 80—Provisions of S. 80 are man¬ 
datory and imperative—Notice under 
S. 77, Railways Act. does not dispense 

with notice under S. SO 

143 I C 298=1932 A L J 1033 = 

A I R 1933 All 53. 

- S. 80—Cause of action must be 

essentially based on some act attributa¬ 
ble to public officer—Suit for declaration 
that gift was obtained by fraud and 
should be cancelled—Ancillary relief for 
declaration that house gifted was not 
attachable in execution of decree against 
donee’s insolvent father—Official recei¬ 
ver impleaded but no notice given under 
S. 80—No notice under S. SO was neces¬ 
sary 

139 I C 484 = 1 R 1932 All 569= 
1932 A L J 797=A I R 1932 All 657, 

- S. 80—Notice under S. 80 is neces¬ 
sary in case of Official Receiver 
139 1 C 701=54 All 879=1 R 193 2 All 574 = 
1932 A L J 842=A I R 1932 All 575. 

- S. 80—S. HO dees not exclude suits 

based on contract 

138 I C 4 = 55 C L J 8=59 Cal 961 = 
I R 1932 Cal 401=A I R 1932Cal 275. 

-S. 80—There is no real distinction 

oetweon suits against Secretary of State 

ami as against rmblic officers 

138 I C4 = 55C LJ 8=1 R 1932 Cal 401 = 
59 Cal 961=A I R 1932 Cal 275. 

- S. 80—Suit for injunction against 


CIVIL P. C., S. 80 

public officer in respect of act done ia 

public capacity—Notice is necessary 

1351 C 300=1 R 1932 Cal 108— 
58 Cal 1288=A 1 R 1932 Cal 163. 

-S. 80—Notice of suit— Mode of 

[ service of, indicated—Plaint not stating 
I about Service of notice should be rejeo- 
I ted 

• 132 I C 634=35 C W N 161=1 R 1931 Cal. 

! 586=58 Cal 850=A I R 1931 Cal 503. 

-S, 80—Under S. 80 act should be 

done in official capacity—It should not 
necessarily be done in execution of' 
statute, etc 

138 I C 4=55 C L J 8=59 Cal 961= 

I R 1932 Cal 401=A I R 1931 Cal 275. 

% 

- S. 80—Plea of want of notice under 

S. 80 must be taken at the earliest op¬ 
portunity and specifically pleaded 

130 I C 894 = 53 C L J 31= 

I R 1931 Cal 414=A I R 1931 Cal 175: 

-S. 80—Notice without description 

and statement of place of residence is 
not valid 

130 I C 903 = 57 Cal 1127= 

I R 1931 Cal 423=A 1 R 1931 Cal 61.. 

-S. 80—Neglect to recover rent by 

Official Receiver is an act purporting to 

be under official capacity 

130 I C 903=57 Cal 1127= 

I R 1931 Cal 423=A I R 1931 Cal 61. 

-S. 80 —Suit against Agent, N. W. 

i Ily., for temporary injunction—Notice- 
under S. 80 is necessary 

i 14 Lah 330=A I R 1933 Lah 203. 

I -S. 80 and Sch. 2, Para. 17—Appli¬ 

cation under para. 17 is not suit within 
S. 80 

137 I C 266=33 P L R 508=13 Lah 672= 
j I R 1932 Lah 314=A I R 1932 Lah 374. 

——S. 80—Notice—Property threatened 
to be sold by Official Receiver—Still 
notice is necessarv 

132 I C 4=12 Lah 260=31 P L R 865= 

I R 1931 Lah 516 =A I R 1931 Lah 703. 

-S. 80— Objection as to want of 

notice can be waived 

A 1 R 1933 Mad 917. 
-S. 80— Receiver to manage pro¬ 
perty and collect rent on commission 
is public officer 

140 I C 458=36 M L W 694 = 1932 M W N 
' 1240 = 1 R 1933 Mad 11 = 

AIR 1933 Mad 105. 

I- S. 80—Document, if valid notice,. 

. must bo determined with common sense 
and after understanding it in sense in¬ 
tended by writer and understood by re¬ 
ceiver 

140 I C 458=36 M L W 694=1932 M W N 

1240=1 R 1933 Mad 11= 
A I R 1933 Mad lOS 
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CIVIL P. C„ S. 80 

-S. 80—“Act”—Words “in respect 

of any act purporting to be done by 

such public officer in his official capa- 

city” refer to a past act and not to any 

action contemplated or threatened 

136 I C 777=1932 M W N 299= 

34 M L W 993. 

- S. 80— Municipal Council is not 

^‘public officer” within S. 80 

135 I C 311=55 Mad 207=1 R 1932 Mad | 
71=34 M L W 719=61 M L J 642 = 
1931 M W N 1097=A I R 1931 Mad 808. : 

-S. 80—S. 80 is mandatory—Con- j 

■sideration of hardship or absence of pre- | 

judice is immaterial 

129 I C 456=54 Mad 416=1 R 1931 Mad 
264=59 M L J 923=32 M L W 810= i 

A 1 R 1931 Mad 175. 

- S. 80— Person or persons giving 

notice should be same who bring suit 
129 I C 456=54 Mad 416=59 M L J 923 = 
32 M L W 810=1 R 1931 Mad 264= j 

A 1 R 1931 Mad 175. ' 

- S. 80 —Plaint cannot be rejected in . 

part—Noncompliance with S. 80—Suit 

should be wholly dismissed 
129 I C 456=54 Mad 416 = 59 M L J 923= , 
32 M L W 810=1 R 1931 Mad 264 = 

A 1 R 1931 Mad 175. 

■- S. 80 — Suit against Secretary of 

State representing State-owned railway ; 

—Notice under S. 80 is necessary j 

123 1 C 902=1 R 1930 Nag 246 = 13 N L J ' 

104=A 1 R 1931 Nag 96. i 

- S. 80—Third party is not compe¬ 
tent to raise question of notice when 

Secretary of State has waived it 

141 1 C 813=13 P L T 695 = 12 Pat 67 = 

I R 1933 Pat 94=A I R 1933 Pat 45. 

• S. 80—Suit against Railway Admi¬ 
nistration owned by Government—S. 80 
at once comes into operation and notice 

under S. 80 is indispensable 

135 I C 98=12 P L T 681 = 

I R 1932 Pat 18=A I R 1931 Pat 393. 

" —S. 80—Suit against Railway Com¬ 
pany whose administration vests io 
Government — Notice to Asent or 
Manager is not sufficient notice under 
S. 80 

133 I C 451=10 Pat 466 = 13 P L T 86 = 

I R 1931 Pat 371 = A I R 1931 Pat 326. 

S. 80—Suit against Official Assig¬ 
nee for injunction and partition—Notice 
under S. 80 is necessary—Subsequent 
abandonment of plea of injunction can¬ 
not validate suit as same was unsustain¬ 
able in limine 

140 I C 265=A I R 1933 Sind 4. 

-S. 80 Partition suit — During suit 

Manager, Encumbered Estates, taking 
charge of defendant’s estate — Notice 


I CIVIL P. C„ S. 80 

under S. 80 is not necessary 

142 I C 501=1 R 1933 Sind 99= 

A 1 R 1933 Sind 1. 

-S. 80—Notice — After institution 

of suit Manager, Incumbered Estates, 
made party as original defendant went 
under his protection—Notice to Manager 
is unnecessary 

133 I C 74=1 R 1931 Sind 106=25 SLR 

200=A 1 R 1931 Sind 158. 

-Ss. 84, 85 and 87 — Person appoint¬ 
ed to prosecute or institute suit in 
British Indian Court on behalf of State 

has locus standi to continue or file suit 

143 1 C 348=34 P L R 470=1 R 1933 Lah 

340=A 1 R 1933 Lah 456. 

- S. 86 —Suit against Gwalior Light 

Railway is not against Sovereign Prince 

or Ruling Chief 

134 I C 300=33 P L R 100=1 R 1931 
Lah 924=A I R 1932 Lah 136. 

--S. 89 and O. 23, R. 3—“Any other 

law” — These words in S. 89 include 
O 23 R 3 

131 I’c 443=1 R 1931 Oudh 203 = 8 OWN 
71=6 Luck 591=A I R 1931 Oudh 127. 

- S. 89 —Parties to suit, engaged in 

arbitration without order of Court — 
Award can be confirmed in terms of de¬ 
cree 

131 I C 57 = 9 Rang 39=1 R 1931 Rang 121 = 

A I R 1931 Rang 58. 

- S. 91- -Few self.leaders or those 

chosen by officials do nob represent en¬ 
tire community 

131 I C 40=1931 A L J 354 = 1 R 1931 All 
344=53 All 484 = A 1 R 1931 All 341. 

S. 92— Forum 

-S. 92 — Forum — Settlor settling 

money standing to bis credit in a film in 
Madras—Firm carrying on business in 
Calcutta when suit was instituted — 
Calcutta High Court had jurisdiction to 
trv suit 

137 I C 808=1 R 1932 Cal 380 = 59 Cal 357 

= A I R 1932 Cal 444. 

Parties 

-S. 92 — Parties ■— Appeal against 

order by person not party but interested 
in proceedings—District Judge cannot 

be made respondent 

144 ! C 701 = 6 R A 2=A I R 1933 All 151. 

-S. 92 — Parties — Scheme giving 

liberty to modify—Application for inodi- 
lication of scheme by person not party 
to it is permissiljle and applicant can be 
brought on record under O. 1, R. 10, 
Civil P. C. Consent of Advocate-Gene¬ 
ral is not necessary 

133 1 C 823 = 33 BLR 546 = 1 R 1931 
, Bom 407=A I R 1931 Bom 388. 
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CIVIL P. C., S. 92—Parties 

S. 92 Parties—BringiDg now trus¬ 
tees on record instead of old ones in 

evasion of S. 92 is without jurisdiction 
130 I C 866=1 R 1931 Ca! 386=52 C L J 

78=A i R 1931 Cal 281. 

S. 92 Parties—Some of plaintiffs 
dropping out of suits—Others can pro¬ 
ceed with it 

38 M L W 730 = 1933 M W N 1286=65 
M L J 690=A I R 1933 Mad 854. ! 

S. 92—Parties—Suit against per¬ 
son having beneficial interest in pro¬ 
perty can bo brought 

144 I C 541 = 37 M L W 737 = 64 M L J 706 
= 1933 M W N 1215 = 1 R 1933 Mad 428 

=A I R 1933 Mad 533. 

-S. 92—Parties—Suit under—Trus¬ 
tee only is necessary partv ' 

136 1 C 417=11 Pat 288 = 1 R 1932 Pat 81 = 

12 P L T 8I7=A I R 1932 Pat 33. 

— S.^ 92 and O. 1, P. 3 or E. 10—Par¬ 
ties—Suit under S. 92—Plaintiffs are not j 
entitled to claim against strangers to ' 
trust either declaration of title or posses- ' 
siou or any other relief—Strangers are | 
not necessary parties to such suit and if 
plaintiffs have wrongly impleaded them 
they cannot pray in aid provisions of 
O. ], H. 3 or R. 10 

140 1 C 317=10 Rang 342 = 1 R J932 Rang , 

231 = A I R 1932 Rang 132. 

Public Tiiust 

-S. 92 Public Trust ” Order by 

District Judge with consent of par¬ 
ties to have decision fiOTu Sub-Judge on 
point whether certain trust is or is nob 

public trut-6—Order is rovisahle 

130 1 C 299=1 R 1931 All 267= 

A 1 R 1931 All 332. 

Relief 

-S. 92 — Relief— 'Any further or 

other relief” must lie read ejusdem ' 

generis with Cls. (a) to (g) 

135 1 C 806 = 33 B L R 1575= I 
I R 1932 Bom I1S = A I R 1933 Bom 65. ; 

-S. 92 — Relief—Suit under—Prayer 

to eject trespassers cannot he enter¬ 
tained 1 

144 I C 188=1 R 1933 Lah 420 = 

A I R 1933 Lah 395. 

- S. 92 — Relief—Pact that some re¬ 
lief in suit cannot bo granted without ; 
consent in writing cf Advocate-General 
does nob disentitle plaintiff to other 
relief 

145 I C 294 = G R P 155= 

A I R 1S33 Pat 246. 

J-IEMOVAL OF Trustee 

-S. 92-—llemoval of Trustee—If of 

immoral cUaractor and repugnint to i 


CIVIL P. C., S. 92—Removal of Trustee * 
public, be can be removed 

136 I C 417=12 P L T 817=1 R 1932 Pat 
81=11 Pat 288=A I R 1932 Pat 33. 

S. 92 —Removal of Trustee—Abuse 
of trust confers no rights on party abus¬ 
ing it 

140 I C 317=10 Rang 342= 
I R 1932 Rang 231 = A I R 1932 Rang 132. 

-S.92—Removal of Trustee—Breach 

of trust—Merely setting up a claim does 
not amount to breach of trust 

A 1 R 1933 Sind 213. 

Right to sue 

-S. 92 —Right to sue—Persons wor¬ 
shipping at and giving subscriptions to 
temples can sue under S. 92 

143 I C 95=1932 A L J 886= 
1 R 1933 All 178=A I R 1932 All 708. 

- S. 92—Right to sue —Public Trust 

—Misappropriation of trust property— 
Trustees and beneficiaries colluding— 
Suit by descendant of founder challeng¬ 
ing misappropriation is maintainable 

and is not covered by S. 92 

A f R 1933 Lah 670. 

- S. 92—Right to sue—Persona in 

habit of going to thakurdwra in evening 

to worship idol and of same caste as 

founder are “persons having interest in 

trust” and are entitled to bring suit 
140 I C 896 = 9 OWN 966=8 Luck 266 = 

I R 1933 Oudh 22=A I R 1933 Oudh 22. 

- S. 92 —Right to sue—Publictemple 

—Person entitled to worship can sue 

A 1 R 1933 Sind 213. 

Sanction 

- S. 92—Sanction — Charitable and 

Religious Trusts Act Cl920), Ss. 5 and 6 
—Non-compliance with order under S. 5 
for filing accounts amounts to breach of 
trust by virtue of S. 6—Suit under S. 92- 
is competent without sanction of Advo¬ 
cate-General oven by person other than 

individual who obtains order under S. 6 
38 M L W 730=1933 P/1 W N 1286= 
65 M L J 690=A I R 1933 Mad 854. 

- S. 92—Sanction—Names of defen¬ 
dants and reliefs need not be stated in 
sanction 

140 I C 896=9 OWN 966=8 Luck 266 = 

I R 1933 Oudh 22=A I R 1933 Oudh 22. 

Scheme 

- S. 92 — Scheme — Succession Act 

(1925), S. 307 (2) (ii)—Obieeb of S. 307 
(2) (ii) is to enable District Judge as 
Court of testamentary jurisdiction to 
see that transfer applied for is neces¬ 
sary in the interests of administration 
of estate—Society to whom property is 
bequeathed desirous of converting it 
into money—Proper course is-not under 
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CIVIL P. C.. S. 92—Scheme 

S. 307 bufc a suit under S. 92 ! 

130 I C 498=1931 A L J 36 = 53 All 422 = 

A 1 R 1931 All 212. 

-S. 92—Scheme—Scheme prepared 

musfc conform to final decree i 

138 I C 810=57 Bom 551 = 34 BLR 655= I 
I R 1932 Bom 434=A I R 1932 Bom 356. : 

-Ss. 92 and 47—Scheme—Scheme 

containing arrangement for application 

for modifying scheme—Order on such 

application cannot be said to be under 

S. 47 and no appeal lies therefrom 
133 1 C 740=55 Bom 414 = 33 BLR 520= 1 
1 R 1931 Bom 388=A I R 1931 Bom 391. 

-S. 92—Scheme—Oourc can frame i 

scheme containing within itself machi¬ 
nery for carrying it into effect—Liberty- 
given to apply for amending and modi¬ 
fying it as occasion would demand— 

Scheme is not ultra vires of S. 92 
133 i C 740 = 55 Bom 414=33 BLR 520 = 

I R 1931 Bom 388=A I R 1931 Bom 391. 

S. 92—Scheme—Rule giving liberty 
to apply for modification of scheme is 
not ultra vires—Application for modi¬ 
fication can be made without consent of 
Ad vocate-Genoval 

133 I C 823=33 BLR 546= i 
I R 1931 Bom 407=A I R 1931 Bom 388. 1 

S, 92 Scheme—Clause in scheme . 
for removal of trustee on application is 
invalid 

131 I C 423 = 1 R 1931 Nag 87= 
A I R 1931 Nag 82 (1) (FB). 

S. 92—Scheme—Scheme for manage¬ 
ment Court is not bound to follow 
terms of grant 

136 1 C 417=12 P L T 8!7 = I R 1932Pat 81 

= 11 Pat 288=A I R 1932 Pat 33. 

Scope of 

S. 92 —Scope of—To bring S. 92 in¬ 
to operation there must be suit alleging 
breach of express or constructive trust 
for public purposes of charitable or 
religious nature, and direction of Court 
must be necessary for administration of 
the trust 

128 1 C 891=1 R 193 ! Bom 107 = 3 2 BLR 

1435 -A I R 1931 Bom 33. 
S. 92 Scope of—-Words referring 
to subject-matter of trust are referable 
to both Courts mentioued—S. 92 over- 

fCalcutta), Cl. 12 

137 1 C 808 = 1 R 1932 Cal 380 = 59 Cal 357 

_^ =A I R 1932 Cal 444. 

b. JZ Scope of —Suit under S. 92 

necessary for appointing Muta- 

walh—Notice to living Mutawallia is 
neces.gar y 

141 I C 169=34 P L R81=! R 1933 Lali 75 

=A 1 R 1933 Lah 27. 

Scope of—Plaintiff’not suing 


CIVIL P. C., S. 92—Scope of 
in representative capacity but claiming 
to enforce his personal right as duly 
appointed mahant — S. 92 does not ap¬ 
ply 

135 1 C 509=1 R 1932 Lah 109=33 P L R 

544=A I R 1931 Lah 727. 

-S. 92—-Scope of—Tests of appli¬ 
cability—If direction of Court is neces¬ 
sary or breach of trust exists and relief 

is one specified S. 92 anplies 
140 I C 197 = 36 M L W *633 = 63 M L J 703 
= 1932 M W N i340 = A I R 1933 Mad 70. 

-S. 92—Scope of—Madras Hindu 

Religious Endowments Act, S. 73 does 
not apply where S. 92 does not apply 
—S. 73 does nob therefore apply to suits 
between temple trustees and alienees 
from trustee of trust property 
138 I C 74 = IR 1932 Mad 493=55 Mad 543 
= 1932 M W N 9=35 M L W 156=62 
M L J 180=A I R 1932 Mad 234. 

-S. 92—Scope of—Suit brought in 

individual capacity to establish indivi¬ 
dual claim as trusee does not come with 
in S. 92 

133 I C 14=34 M L W 254 = I;R 1931 Mad 

702 = 54 Mad 1011 = 61 M L J 815 = 

A I R 1931 Mad 801. 

S. 92 Scope of Charitablo corpo¬ 
rations being trustees of the corporate 
properties are subject to jurisdiction of 
Court 

129 I C 235=33 M L W 113=59 M L J 
770 = 1 R 1931 Mad 235 = 53 Mad 
737=A I R 1931 Mad 12. 

-s. 92—Scopo of—Suit for declara¬ 
tion that plaintiff and not defendants 
are entitled to manage institution is not 
one of rei)re9entativo character and does 
not fall under S, 92 

134 I C 857 = 1 R 1931 Nag 185 = 27 NLR 

i c- r>o 299=A 1 R 1931 Nag 198. 

S. 92 Scope of Suit for perma- 
, nent injunction restraining defendant 
from preventing general public from go- 
, ing to certain place for juija docs not 
i come under S. 92 

145 I C 204 = 6 R P 155 = 
A .r R 1933 Pat 246. 

S. 92 Scope of t)uit for declara¬ 
tion that certain jiroporty is i)iil>lic pro¬ 
perty does net under S. 92 

145 I C 294 = 6 R p 155 = 
A I R 1933 246 

S. 92—Scope of— s. 92 applies 

although in ?,ot admitted 

136 I C 417=12 P L T 817 = 1 R 1932 
Pat ^8I--M Fat 2SS=A I R 1932 Pat 33. 

I bco})e of Provision for 

maintianance of khankah is object of 
public nature and S. 92 a nr,lies 
136 I C 4 17 = 11 Pat 238 = !'R 1332 ci 

- 12 P L T 8 i7=A i p! 19 32 PaV I * 




237 


28S 


CunREKT Digest, 1931-1933 


CIVIL P. C., S. 92—S cOie of 

S. 92—Scope of—S. 92 applies to 
property burdened with obligation of 
public or religious nature 
136 IC 417 = 12 P L T 817=1 R 1932 Pat 81 
= 11 Pat 288=A I R 1932 Pat 33. 

S. 92 (c)—Scope of—Words **vesting 
property in a new trustee” rgfor to cases 
where new trustee is appointed 
140 I C 317=10 Rang 342 = 1 R 1932 Rang 

231=A I R 1932 Rang 132. 

-S. 92—Scope of—Suit praying that 

plaintilTs are lawfully appointed trustees 
and that defendants have been removed 
from their trusteeship by competent 
authority and for injunction restraining 
defendants from interfering with exer¬ 
cise of plaintid's of their duties as trus- 
teos does not fall within S. 92—But 
plaintiffs being out of possession and 
not having prayed for it their suit is 
barred 

135 I C 332=9 Rang 459 = 1 R 1932 Rang 

44=A I R 1931 Rang 322. 

-S. 92—Scope of—Suit for declara- 

tion that certain property is charitable 

trust property and for injunction against 

pujiri of temple against alienating same 

is governed hv S. 92 

131 I C 177 = 1 R 1931 Sind 49 = 

A 1 R 1931 Sind 87. 

MlSCETiT.AlSEOUS 

-S. 92—Person claiming to be prima 

facie entitled to management—Ilis pre¬ 
vious conduct is no bar to vesting of 
trust in him—Other party should move 

if necessary under S. 92 

129 I C 741=1 R1931 Bom 213=328 LR 

1687=A 1 R 1931 Bom 170. 

-S. 92—No evidence that registered 

society could nominate its trustees—‘Ap¬ 
pointment by such society by meeting 
hold for that purpose—Appointment has 
no effect and Court cannot substitute 

such trustees as plaintiffs in suit 

130 I C 866 = 1 R 1931 Cal 386 = 52 CLJ 

78=A I R 1931 Cal 281. 

-S. 92—Majority of a body cannot 

alter fundamental objects of that body 
unless such power is specially reserved 
129 I C 2 35 = 33 M L W 113 = 59 M L J 770 
= 1 R 1931 Mad 235 = 53 Mad 737= 

A 1 R 1931 Mad 12. 

-S. 93—Previous sanction of Local 

Government is necessary even when suit 
is instituted by Collector or with con¬ 
sent of Collector or ofhoer 
136 I C 461=53 All 990=1932 M W N 685 
= 55 CLJ 54 = C2 M L J 249 = 36 C W N 
257 = 35 M L W 224 = 9 OWN 53=1932 
A L J 182 = 34 BLR 494 = 59 I A 121 = 

I R 1932 P C 125=A I R 1932 P C 51(P C). 
-S. 93—Scope—Legal Roniombrancer 


CIVIL P. C.. S. 93 

invested with duties of Advocate-Gene¬ 
ral in XJ. P. —Suit outside presidency 
town may ha broughteibher by Collector 
or any oflicer appointed by Local Govern¬ 
ment for it 

132 I C 745=53 All 910=1931 A L J 369 
= 35 C W N 699=1 R 1931 P C 233=33 
BLR 968=53 CLJ 537=1931 M W N 
662=34 M L W 63=61 M L J 402=58 I A 

460=A I R 1931 P C 121 (P C) 

-S. 93—Want of previous sanction 

is cured and plaintiff need not obtain 

sanction in pending suit 

140 1 C 896=9 OWN 966=8 Luck 266= 

1 R 1933 Oudh 22=A I R 1933 Oudh 22. 

-S. 94—Court has summary power 

to pass interim order in respect of pro- 
perty to which prima facie company is 
entitled 

142 I C 766=14 Lah 68=34 P L R 388 = 

I R 1933 Lah 294=A I R 1933 Lah 437. 

-S, 94 and O. 39, H. 2—Breacli 

already committed—Injunction though 
cannot be granted under O, 39, R. 2, 
Court can grant it in its inherent 
powers 

140 1 C 843=34 P L R 51=1 R 1933 Lah 41 

=A I R 1933 Lah 73. 

-S. 95 — Conditional attachment 

under O. 38, R. 5 (3) —Court can award 

compensation under S. 95 

135 I C 736=1 R 1932 Cal 144=35 C W N 

546=A I R 1932 Cal 92. 

-S. 96 — Practice — Indian Court 

declaring decree appealed from to be by 

consent —Appeal is iDComi)etont 

139 I C 545=37 C W N 134=36 M L W 
631=9 OWN 929=64 M L J 84=56 
CLJ 568=1 R 1932 P C 302 = 

A I R 1932 P C 251 (P C). 

-S. 96—“Appeal” is any application 

by party to appellate Court to set aside 

or revise decision of subordinate Court 
137 ! C 529 = 1932 A L J 643=34 BLR 
1065=55 CLJ 528=36 C W N 803=33 
P L R 621=59 1 A 283=36 M L W 7=1932 
M W N 817=9 OWN 681=63 M L J 329 = 

60 Cal 1 = 1 R 1932 P C 195 = 

A J R 1932 P C 165 (P C). 

-Ss. 96 and 113—There is no an¬ 
alogy between appeal and reference 
140 I C 123 = 54 All 891=IR 1932 All 615= 
1932 A L J 816=A 1 R 1932 All 651. 

-S. 96—Cause of action specifically 

pleaded and distinct relief claimed 

against defendant who was impleaded 

not merely for convenience — Order 

directing removal of defendant's name 

from array of parties is decree and is 

open to appeal and nob revision 
131 IC 548 = 53 All 466 = 1 R 1931 All 388 
= 1931 A L J 181=A I R 1931 All 333 (2). 
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CIVIL P. C., s. 96. 

- S. 96—“Appeal” contemplates fipt 

or second appeal from decree or from in¬ 
terlocutory order under S 104 or O. 43 

.133 IC 129=1931 A L J 377=1 R 1933 All 

577=53 A L J 612= 

A I R 1931 All 294 (F B). 

- S. 96 (3) and O. 23. R. 3—Compro¬ 
mise decree passed—In appeal party dis¬ 
owning authority of pleader or agent to 
corapromisG—Still then appeal does not 
lie under O. 43, R. 1 (m)—Such appeal 
is barred under S. 96 (3)—Remedy is to 
apply for review or under S. 151 to 
lower Court 

144 IC 448=35 B L R 127 = 57 Bom 206= 

I R 1933 Bom 306=A I R 1933 Bom 205. 

- S. 96—Right of appeal 

can be claimed only by 

whose right is adversely 

decree or his interest in the subject- 

matter under litigalion 
136 1 C 491=33 BLR 1495=1 R 1932 Bom 
187=56 Bom 16=A 1 R 1932 Bom 78. 

- S. 96—Decree amended by way of 

review or under S. 152—Decree to be 

appealed against is amended decree 

133 I C 571=35 C W N 251 = 1 R 1931 Cal 
» 699=A I R 1931 Cal 578. 

-;S. 96—Remand of case for taking 

additional evitJence does not deprive ap- 

pellate Court of power of dismissing ap- 

peal if pubsequently found incompetent 
131 I C 562=34 C W N 839 = 1 R 1931 Cal 

450=A 1 R 1931 Cal 353 

• 

- S 96—Deci-ee modified in review— 

Appeal lies from decree as modified 
131 I C 258=34 C W N 1002 = 1 R 1931 Cal 

434 = A 1 R 1931 Cal 323. 

-S. 96—Redemption suit valued at 

Rs 1,000—Preliminary decree for posses¬ 
sion on payment of Rs. 9,050 passod by 
Sub Judge—Appeal by mortgagee for 
enbancement of the amount lies to the ' 

High Court and not to District Court i 

A I R 1923 Lah 155, 

-S. 96—Ground not raised in tri.al 

Court nor in memo of appeal cannot be 

raised for first time during arguments in 

•first appeal 

142 I C 680 = 33 P L R 514=13 Lah 820 = 

1 R 1933 Lah 261=A 1 R 1932 Lah 444. 

-Ss. 96, 115 and 2 — Conrt finally 

decided controversial matter in issue— 
Decision misnamed as * decretal order” 
Decision forms decree over which ap¬ 
peal is remedv and not revision 
132 I C 654 = 54 Mad 337=1931 M W N 590 
= ! R 1931 Mad 686 = 33 M L W 143 = 
60ML J167=AIR 1931 Mad 471 

S. 96 Appeal against decree passed 
on review Appellant can ask for in- 

1931.33 T. D.—19 & 20 


CIVIL P. C., S. 96, 

crease of amount awarded by original 

^ O 

140 I C 21 = 28 N L R 245=1 R 1932 Nag 

131=A I R 1932 Nag 143 

-Ss. 96 and 100—Judgment debtor 

agreeing with decree-holder not to pre¬ 
fer appeal in consideration of certain 
arrangements made by former with 
latter —Former filing appeal in spite of 

agreement cannot be allowed to do so 
134 I C 262=1 R 1931 Nag 134 = 14 NLJ 36 

=A I R 1931 Nag 126. 

-S. 96— Right of appeal is sub¬ 
stantive right created by statute and 
Court of appeal must exercise its juris¬ 
diction —Revisional powers are discre- 


-S. 96—Appeal—Competency—Ap¬ 
peal to proper authority—Order is order 
of appellate Court even though appeal 

is not maintainable 

133 I C 753=12 P L T 915 = 11 Pat 137 = 
I R 1931 Pat 401=A I R 1931 Pat 306 (F B). 

--S. 96 (3)—Dismissal of appeal 

against decree recording compromise for 
failure to pay court-fees does not bar 
appeal against order recording compro¬ 
mise, even if the compromise be dis¬ 
puted—For a consent decree to come 
within prohibition of S. 96 (3) it is net 
necessary that the consent should con¬ 
tinue till passing of decree 
145 I C 1=14 P L T (Sup) 1 = 12 Pat 359= 

6 R P 17=A I R 1933 Pat 306, 

-S. 96 (3)—Gomprornise decree is 

not appeabihle 

145 I C 1 = 14 P L T (Sup) 1 = 12 Pat 359 = 

6 R P 17=A I R 1933 Pat 306, 

-S. 96—Findingof fact depending on 

credence to be given to witnesses—High 
Court does not interfere w'itii such find¬ 
ing in appeal 

139 IC 479 = 10 Rang 299 —I R 1932 Rang 

191-- A I R 1932 Kang 172. 

-Ss. 96 and 151—Freliminary decree 

for dissolution of partnership by consent 
—Inherent powers cannot be invoked 
for vacating it because of non regietra- 
tinn—TMaintifT is estopped - 

141 I C 290 = 20 SLR 395 = 1 R 1933 Sind 

41=A 1 R 1933 Sind 29. 

Ss. 97 and 144 5'iortgagG suit— 

1 Preliininary decree —Defendants appeal¬ 
ing — Final decree obtained and put into 
1 execution — Appr-lUte Court varvin^* 

; preliminary decree—Defendant’s appli” 


Rights 
the person 
affected by 


tionary and cannot be claimed as of 
right 

130 I C 145=1 R 1931 Nag 49=27 N L R 

251=A I R 1931 Nag 17. 
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CIVIL P. C., S. 97 

cation under S. 144 held compefcont 
133 I C 622=1 R 1931 All 734=1931 A L J 

G68=A 1 R 1931 All 655. 

-S. 97 and form of decree in No. 4 of 

Appx. D—Preliminary decree for sale on 
mortgage diawn in form of decree laid 
down in No. 4 of Appx. D avrardiug 
decree over—No appeal hied from preli¬ 
minary decree—Subsequent application 
for passing personal decree cannot be 

contested 

144 I C 931 = 10 OWN 653=6 R O 17 = 

A I R 1933 Oudh 352 (F B). 

-S. 98 — Only points of difference 

should be referred and not whole case 
146 1 C 84=1933 A L J 1127 = 6 R A 232 = 

A 1 R 1933 All 861 (S B). 

-S. 98—Applicability—S. 98 would 

apply only when there is no similar 

provision in Dettors Patent 

146 I C 84=1933 A L J 1127 = 6 R A 232= 

A I R 1933 All 861 (S B). 

-S. 98—Decree contains adjudica¬ 
tions I'egardiug several items Dach 
such adjudication is decree—S.QSshould 
be applied with reference to adjudica- 
tion of each item 

1933 A L J 1425=A I R 1933 All 473. 

-S. 98 — Interpretation of—Decree 

should bo varied so far as Judges com¬ 
posing Bench agree that it should be 
varied and it should be confirmed as re¬ 
gards rest 

1933 A L J 1425=A i 


S 98—S. 98 


R 1933 All 473. 
and Cl. 27, Letters 


Patent, neither overlap nor are incon¬ 
gruous— Appeals under Code are governed 
by S. 9B 

137 I C 58=1931 A L J 1157=1 R 1932 All 

267=A I R 1932 All 195. 

-S. 98—DiiTcrecce of opinion bet¬ 
ween two Judges on question of fact in 
appeal from lower Court 01.26, Letters 

^mTi’c 427 = 34 P L R 584 = 1 R 1933 Lah 

206=A 1 R 1933 Lah 648(1). 

— S, 98 (2)—C. P. Courts Act, S. 10(b) 
applies to all cases, while S. 98, applies 
to aT>P0Jrls only 

140 I C 630 = 28 N L R 80=1 R 1933 Nag 4 

=A I R 1932 Nag 88. 

-S. 98 (3)—Chartered High Courts 

are removed from operation of S. 98 

14 1 I C 369=11 Pat 772=14 P L T 374= 
I R 1933 Pat 69=A 1 R 1933 Pat 67. 

--S. 98 — Letters Patent (Patna), 

Cl. 28—Difference between two Judges 

in appeal from subordinate 

ference under Cl. 28 is competent—S, 98 

has no application o * -r ■av.i— 

141 I C 369=11 Pat 772=14 P L T 374— 

I R 1933 Pat 69=A I R 1933 Pat 67, 


CIVIL P. C., S. 99 

-S. 99—Application to sue as pauper 

not properly verified—Court should offer 

chance to applicant to correct defect 

and not reject the application 

145 I C 436=1933 A L J 110=55 All 216= 

6 R A 106=A I R 1933 All 295. 

-S. 99—Judgment delivered accord¬ 
ing to award but without giving ten 
days for objection—Judgment cannot be 

9 3 (1 

133 I C 31 = 1 R 1931 All 575 = 1931 A L J 
442=53 All 669=A I R 1931 All 453. 

- S. 99—Appellate Court can vary 

decree on grounds subsequently arising 
133 I C 244 = 1 R 1931 Bom 356=33 BLR 

266=A I R 1931 Bom 280. 

-S. 99 — Applicability — Partner 

served—Omission to obtain directions of 
Court under O. 30, R. 3, is not an error, 
defect or irregularity affecting jurisdic¬ 
tion of Court in relation to defendant 
firm 

138 I C 637=59 Cal 496=1 R 1932 Cal 475 

=A 1 R 1932 Cal 541. 

-S. 99—Judgment written, signed 

by Judge at home, and communicated to 

parties by clerk in absence of Judge on 

account of illness—Case remanded for 

fresh hearing—S. 99 did not apply to 

the case ^ 

130 I C 573=52 C L J 566= 
A I R 1931 Cal 164. 

- S. 99 and O. 1. R. 8—Suit insti¬ 
tuted for seif and Zamindar Sabha— 
Sabha consisting of 70 members — No 
notice issued to them or to members 
generally—Notice on eight named per¬ 
sons of which three not mentioned ini 
proceedings—No mention about asking 
or giving of permission under O. 1, R. 8- 
—Notice published in English news¬ 
paper—Members not knowing English 
— Notice and its service held not 
proper—Irregularity vitiated whole pro- 

742=34 P L R 608=1 R 1933 L«h 
382=A I R 1933 Lah 749. 

- S. 99 — Non-joinder of necessary 

party in spite of objection taken from 

start—Suit should be dismissed 

146 I C 72=6 R M 214=65 M L J 290= 
38 M L W 247=1933 M W N 1209= 

A I R 1933 Mad 664. 

■- S. 99—Tender filed by pre-emptor 

within period prescribed — Tender ac¬ 
cepted by Court, but on application of 
parties money ordered to be handed over 
to vendee direct instead of depositing itr 
first in Treasury—Payment held to be- 
payment into Court within S. 15, Oudh 
Laws Act—Order bald at the most merer 
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CIVIL P. C.. S. 99 
irregiTlarifey 

126 I C 385=1 R 1930 Oudh 353=7 OWN 
655=5 Luck 116=A 1 R 1931 Oudh 22. 

-S. 100— Abandonment 

-S. 100—Abandonment —Abandon¬ 
ment is mixed question of law and fact 

137 I C 668=1 R 1932 Cal 347= 
35 C W N 648=A 1 R 1932 Cal 405. 

-S. 100 — Abandonment — Bengal * 

Tenancy Act (1885), S. 87—Abandon¬ 
ment under S. 87 is question of fact— 
Inference from facts found as to whether j 
there was abandonment is question of | 
law—Tenant must leave village without 
making arrangement for payment of | 

rent i 

133 I C 34 = 10 Pat 264=12 P L T 570 = 

I R 1931 Pat 306=A 1 R 1931 Pat 236. ' 

Additional Evidence 
-S, 100—Additional evidence—Ap¬ 
pellate Court has discretion to decide 
case with or without taking additional 
evidence 

A 1 R 1933 Lah 1014(1). 

Admissibility op Evidencr 

-S. lOOi (1) (c) — Admissibility of 

evidence—Relying on inadmissible evi¬ 
dence amounts to substantial error 
134 I C 21=1 R 1931 All 789 = 54 All 6 = 
1931 A L J 7S7=A I R 1931 All 499 (SB). 

-S. 100—Admissibility of evidence 

—Insufficiently stamped pro-note used 
in evidence without objection from de¬ 
fendant—No point of law can arise in 
second appeal 

134 I C 575=53 C L J 254=1 R 1931 Cal 

863=A I R 1931 Cal 480. 

-S. 100—Admissibility of evidence 

—Finding of fact on improper admis¬ 
sion of evidence is nob binding 

141 I C 656 = 15 N L J 94=1 R 1933 Nag 

78=A 1 R 1933 Nag 383(1) 

-S, 100—Admissibility of evidence 

—Trial Court recording whole evidence, I 
but deciding case without considering \ 
some evidence as being inadmissible— 1 
Appellate Court holding such evidence i 
admissible and confirming decree on the ] 
whole evidence — Second appeal does ; 
not lie j 

142 I C 829=1 R 1933 Rang 48= ' 

AIR 1933 Rang 35. i 

Adverse Possession ' 

S. 100—Adverse possession is a 
mixed question of law and fact 

140 I C 653=54 All 628=1 R 1933 All 
18=1932 A L J 425=A I R 1932 All 393. 

I 

—I S. 100 Adverse possession—Ques- i 
tion of actual possession is question ] 
of fact ^iVhebher that had been adverse j 


CIVIL P. C., S, 100—Adverse Possession 

is mixed question of fact and law 

130 I C 296=1 R 1931 All 264 = 

A I R 1931 All 323. 

-S. 100—Adverse possession—Ad¬ 
verse possession is a mixed question of 
law and fact 

140 I C 604 = 13 Lah 677=33 P L R 1035= 
1 R 1933 Lah 15=A I R 1933 Lah 25. 

-S. 100—Adverse possession—Ijegal 

conclusion from evidence is not ques¬ 
tion of fact 

134 1 C 1037=32 P L R 727=1 R 1931 
Lah 1037=A 1 R 1932 Lah 72. 

-S. 100—Adverse possession—Ques¬ 
tion whether defendant’s possession was 

adverse or not is one of law 

134 1 C 294=32 P L R 467=1 R 1931 
Lah 918=A 1 R 1931 Lah 489. 

-S. 100 —Adverse possession—Ques¬ 
tion of adverse possession is not pure 
question of fact and may be raised in 
second appeal 

132 I C 772 = 8 OWN 854=1 R 1931 Oudh 
324 = 15 R D 424=12 L R A Rev 193= 

A 1 R 1931 Oudh 381. 

Appreciation op evidence 

-S. 100—Appreciation of evidence— 

Oral evidence on a point of fact rejected 
by trial Court—No cogent reasons given 
to upset the judgment—High Court re¬ 
fused to interfere 

137 I C 301=33 P L R 41 

• 

-S. 100—Appi'eciation of evidence— 

Finding of fact pi'oceeding upon appre¬ 
ciation of evidence cannot be agitated 
in second appeal 

134 I C 492=32 P L R 276 = 12 Lah 540 = 
I R 1931 Lah 940=A I R 1931 Lah 607. 

-S. 100—Appreciation of evidence— 

Cogency of evidence of admission must 
be determined by Court of fact and not 
in second appeal 

A 1 R 1933 Pat 698(2). 

Benami 

-S. 100—Benami—Benami nature— 

Finding as to, is a finding of fact and 

cannot bo gone into in second appeal 

133 I C 440 = 32 P L R 289. 

Burden op Proof 

-S. 100—Burden of proof—Finding 

of fact based on failure to discharge 
burden of proof wrongly placed is not 
binding 

136 I C 398=59 I A 29 = 13 L R A Rev 
271 = 59 Cal 1012=36 C W N 221=55 C L J 
72 = 35 M L W 112=9 OWN 119=16 
R D 95=34 BLR 481 = 62 M L J 336= 
1932 M W N 275 = 1 R 1932 P C 94 = 

A I R 1931 P C 28 (P C). 

-S. 100—Burden of proof—Finding 

of fact arrived at by wrongly placing 
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CIVIL P.iC., S. 100—Burden of Proof 

onus of proof can be challensed 

133 I C 220 = 1 R 1931 Cal 668=53 C L J 

616=A I R 1932 Cal 351. 

-S.lOO—Burden of proof — Wrong 

allocation of onus of proof not preven¬ 
ting party from producing evidence— 
Appellate Court aware of wrong alloca- 
1iion and after considering evidence 
coming to conclusion—Finding is one 
of fact aui cannot be challenged in | 

■second appeal j 

123 1 C 81=31 P L R 195=! R 1930 Lab I 

385=A I R 1931 Lab 220, 

-S. 100—Burden of proof—Second 

appeal—Finding of fact on erroneous 
view as to law of onus can be interfered 
with only when such erroneous view 
has disabled the Court to consider 
evenly the evidence—If finding is other¬ 
wise well considered, question as to onus 
is immaterial 

35 M L W 511 = 1932 M W N 343= 

A I R 1932 Mad 415, 

-S. 100—Burden of proof—Receipt 

for money borrowed—Onus is on debtor 

to prove that money did not belong to 

lender—Finding that burden was not 

discharged is one of fact 

132 I C 459 = 1 R 1931 Nag 107 = 

A 1 R 1931 Nag 97. 

Concurrent Finding 

-S. lOO—Concurrent finding—Con¬ 
current finding of fact is conclusive un¬ 
less it is illegal or unjust 

138 I C 774 = 9 OWN 817 = 63 M L J 
408 = 36 M L W 450=34 BLR 1609 = 
1933 A L J 321=17 R D 392 = 1 R 1932 
P C 255=A I R 1932 P C 231 (P C) 

-S. 100—Concurrent finding—Con¬ 
current finding of separation in family 
business in accordance with probabilities 
and conduct of patties will nob be in- 

terfered with in second appeal I 

130 I C 673 = 33 BLR442 = 60 MLJ 386= i 
53CLJ313=1R 1931 P C 81=14N LJi 
56=33 M L W 439=35 C W N 438= 27 , 

N L R 131 = 58 I A 106 = 

A I R 1931 P C 48 (P C). i 

-S. 100—Concurrent finding—Con¬ 
current tindiags of lower Courts on evi¬ 
dence niu-?t be accepted 

144 I C 8 = 35 BLR 48=57 Bom 134 = 1 R 

1933 Bom 289=A I R 1933 Bom 114. 

--S. 100—Concurrent finding Find¬ 
ing of fact—A finding of fact arrived at 
by both lower Courts is not open to 

nuoation in second appeal 

145 I C 155=6 R L 63=A I R 1933 Lab 172. 

-S. 100—Concurront finding—Con- 

curront finding not based on evidence 


CIVIL P. C., S, 100— Concurrent'Finding 

can be challenged in second appeal 
137 I C 115=32 P L R 861 = 13 Lab 399= 
I R 1932 Lab 296=A 1 R 1932 Lab 293. 

-S. 100—Concurrent finding—Con¬ 
current finding of fact cannot be chal¬ 
lenged in second appeal 

145 I C 652 = 10 OWN 380=6 R O 57. 

-Ss. 100 and 115—Concurrent find¬ 
ing—Concurrent finding based on mis¬ 
interpretation of document can be revis¬ 
ed 

146 I C 363=A I R 1933 Pesb 67. 

-S. 100— Concurrent finding—Con¬ 
current finding of fact of lower Courts 

is binding on High Court 

A I R 1933 Rang 174. 

Consideration of Evidence 

-S. 100—Consideration of evidence 

—Question of fact— Important docu¬ 
ment relating to ^it not considered by 
lower Court—It can be taken up in 
second appeal 

135 1 C 43=32 P L R 714=1 R 1932 Lab 

27=A 1 R 1932 Lab 54. 

-S 100—Consideration of evidence 

—Finding of fact based on evidence not 
proper for consideration of Court can be 
attacked 

132 I C 397=31 P L R 1024 = 1 R 1931 Lab 

589=A 1 R 1931 Lab 139. 

-S. 100—Consideration of evidence 

—Evidence properly admitted— Con¬ 
clusion though erroneous on question of 

fact cannot be interfered wi»h 

136 I C 783=1 R 1932 Mad 319= 

A 1 R 1932 Mad 173 

Consideration op Document 

-S.lOO—Consideration of document 

—Question of law— Construction of a 

document is point of law 

134 I C 449=1 R 1931 All 833 = 

A I R 1932 All 289. 

-S.lOO—C onsfcruction of documents 

—Both lower CourbA agreeing as to in¬ 
terpretation of relevant parts—High 
Court cannot interfere with it in second 
appeal 

131 I C 126=A I R 1931 Lab 594. 

-S. 100—Construction of documents 

— Misconstruction of important docu¬ 
ment in deciding question of fact—In¬ 
terference is possible in second appeal 

140 IC 311=36 M L W 688= 

A I R 1933 Mad 10. 

-S.lOO—Construction of documents 

—Provision in bond for higher rate of 
interest on default of payment of prin¬ 
cipal and interest by certain date held 
penal by lower Court—Meaning pub on 
bond nob impossible though strained “ 
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CIVIL P. c!' S. 100 —Construction of Docu¬ 
ments 

Hieh Court refused to interfere 

130 I C 569=33 M L W 540 = 1930 M W N 

1198=A IR 1931 .Mad 137. 

- S. 100 —Construction of documents 

—Documentary evidence “Finding based 
on construction of instrument is open to 
question in second appeal but finding 
based on documentary evidence as mere 
piece of evidence without involving 
question of construction cannot be upset 
134 I C 673=1 R 1931 Nag 161=27 N LR 

213=A 1 R 1931 Nag 189. 

- S. 100 —Construction of documents 

—Bighji construction of document is 

question of law 

130 I C 103=1 R 1931 Nag 39= 

A 1 R 1931 Nag 25 

- ~S. 100 —Construction of documents 

-t-Document whether contains acknow¬ 
ledgment is qaestion of interpretation 
141 I C 298=9 OWN 1024 = 8 Luck 195 = 

1 R 1933 Oudh 52=A 1 R 1933 Oudh 80. 

Costs 

-S. 100 —Costs— Discretion exerci¬ 
sed in awarding costs will not be inter¬ 
fered with unless grave injustice is 

VI30^ 

10 O W N 981=A I R 1933 Oudh 455 

Custom 

-S 100—Custom—Finding whether 

certain practice does or does not prevail 
is finding of fact—Whether practice has 
attributes of binding custom is ques¬ 
tion of law 

134 I C 21 = 1 R 1931 All 789=1931 A L J 
757 = 54 All 6=A 1 R 1931 All 499 (S B). 

-S. 100 — Custom —Finding that 

certain custom is dead letter is one of 
fact 

144 I C 120=17 R D 298=1933 A L J 439 = 
14 L R A Rev 265=1 R 1933 All 372 = 

A1 R 1933 All 603. 


CIVIL P. C., S, 100—Custom 

second appeal 

143 I C 880=37 M L W 272—I R 1933 
Mad 353=A I R 1933 Mad 390. 

S 100—Custom — Existence of 


—--XVW —- 

commercial usage is qustion of fact 

136 I C 825=9 Rang 585=1 R 1932 

Rang 82=AI R 1932 Rang 6. 

DAMAGES 

S. 100—Damages — Adequacy of 


damages is question of fact but may be 
interfered with in second appeal in 

special case _ ^ 

141 1 C 58=28 N L R 320=1 R 1933 

Nag 19=A I R 1933 Nag 29. 

Discretion 

S. 100—Discretion 


Discretion 

arbitrarily exercised can be questioned 

in second appeal ta-it 

144 1 C 133 = 1933 A L J 561=1 R 1933 

All 386=A I R 1933 All 294. 

S. 100—Discretion—Lower appel¬ 


late Court finding that no proper case was 

made out for exercising discretion to 

extend time under S. 5, Lim. Act There 

is DO point of law involved under^ 100. 
130 I C 840=1930 A L J 1256=1 R 1931 
All 298=A I R 1931 All 28 (1). 

S. 100—Discretion—Two appeals 


awaiting disposal by same Bench 

Application for withdrawal of one appeal 

made—High Court in second appeals 

cannot go into question of appointment 

of receiver in former _ ^ 

AIR 1933 Lah 671. 

Easement 

-S. 100—Discretion—Wrong exercise 

of discretion in refusing to issue com¬ 
mission—Question cannot be agitated 
for first time in second appeal 

^ A ■ AM « 


m ^ ^ ^ ^ ^ A 


-S. 100— Custom— Finding as to 

existence of certain practice is one of 
fact “But finding whether such practice 

is custom is one of law i 

14ilC668 =17 R D 556=14 L R A Cr 
399=1 R 1933 All 90=A I R 1933 All 306. 


S. 100—Easement—Whether par- 


.icular user imposes additional burden 
)n servient; heritage is qu9stion_ of fact 
130 


IQUJ no l. A - . 

10 661=1931 M W N 631 = 61 M 


L J 58=34 M L W 369 = 1 R 1931 Mad 


A ^ ^ 


A w r % _1*100 


-S. 100—Custom—Finding of lower i 

Court on trade usage will not be | 

ordinarily set aside by High Court ! 

136 1 C 158=1931 A L J 390=1 R 1932 

All 158=A 1 R 1931 All 583. | 

-S. 100— Custom— Question about j 

existence of custom of pre emption \ 
is mainly question of fact 

131 I C 217 = 1930 A L J 1555 = 53 All 

308 = A 1 R 1931 All 104. 

-S. 100—Custom—Finding of fact 

from which custom is inferred cannot 
be interfered with by High Court in 


Error of IjAW 

-S. 100—Error of law—Conclusion 

based on nobody’s pleading cannot be 

accepted in second appeal 

132 I C 426=1 R 1931 All 522 = 

A 1 R 1931 All 219. 

-S. 100—Error of law—Finding of 

fact tliough supported by evidence will 

be interfered with in second appeal if 

arrived at on wrong view of law 

144 I C 513 = 1 R 1933 Mad 418 = 

A 1 R 1933 Mad 565 (21 
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Civil p. c., s. loo—Frauds 

Fraud 

-S. 100—Fraud — Finding as to 

undue influence and fraud is one of fact 
136 I C 108=7 Luck 64=9 O W N I 
196=59 1 A 147=62 M L J 451=36 C W 
N 461=34 BLR 771 = 55 C L J 255 = 
35 M L W 667 = 1932 M W N 502 = 1932 
A L J 297 = 1 R 1932 P C 60= 
A I R 1932 P C 89 (P C). 

Inference from Fact 

-S. 100—Inference from iact—| 

Question of fact—Whether given piece I 
of evidence warrants certain inference 
or not is question of fact t 

144 I C 120=17 R D 298=1933 A L J 
439 = 14 L R A Rev 265=1 R 1933 All 

372=A I R 1933 AH 603. 

-S. 100—Inference from fact—In- ’ 

fereoce from evidence as to permanent 
tenancy is inference of law—Long pos- ; 
session at uniform rent does not neccs- , 
sarily lead to inference of permanent 
tenancy 

137 I C 658=1 R 1932 Cal 350=54 
C L J 353=A I R 1932 Cal 398. ' 

-S. 100—Inference from fact—In- ; 

ference by trial Court about ancestral j 

nature of land— Same inference drawn! 

by Division Bench of High Court— | 

Finding cannot be said to be arrived at 

illegally and decision is not contrary to 

law and usage , 

32 P L R 559=A I R 1931 Lah 704. , 

-S. 100 — Inference from fact— 

Finding of fact based on conjectures can ' 

be re-opened in second appeal 

131 I C 301 = 12 L L J 107=1 R 1931 

Lah 429=A IR 1931 Lah 213. , 

-S. 100—Inference from fact—Ditl- | 

erent conclusions possible—Interference 

by appellate Court is nob proper 

143 I C 419=1 R 1933 Nag 169 = 

A I R1933 Nag 185. 

--S. 100—Inference from fact—Legal 

inference from document is question ^ 

of J ^ 693=15 R D 751 = 1 R 1932 

Oudh 53=8 OWN 1281 = 
A I R 1932 Oudh 51. 

Jurisdiction 

-Ss. 100 and 21 — Jurisdiction—Prin¬ 
ciples of S. 21 apply even to proceedings 
other than original suits—Objection as 
to jurisdiction not taken in lower appel- , 
late Court cannot be taken in second 
appeal 

AIR 1933 Nag 318. 

Legal Necessity 

-S.100 — Legal necessity — Aliena¬ 
tion challenged on ground of want of 
necessity—Finding on question of neces- 
sity though one of fact can be challenged 


CIVIL P. C., S. 100—Legal Necessity ' 1’ 

in second appeals in certain cases 

34 P L R 113=14 Lah 584= 
A 1 R 1933 Lah 343. 

-S. 100—Legal necessity—Absence 

of legal necessity is finding of fact 

139 1 C 110 = 13 Lah 826=33 P L R 564= 
I R 1932 Lah 569=A 1 R 1932 Lah 473. 

——' S. 100 — Legal necessity — That 

alienation was for legal necessity is find¬ 
ing of fact binding in second appeal 

140 I C 556=9 OWN 945=8 Luck 182 = 
1 R 1933 Oudh 1=A 1 R 1933 Oudh 31. 

-S. 100—Legal necessity—Lowerap- 

pellate Court finding that debts were in¬ 
curred for legal necessity cannot be chal¬ 
lenged 

132 I C 271=1 R 1931 Oudh 271=8 OWN 

222 =A I R 1931 Oudh 144 (2). 

Misjoinder 

--S. 100—Misjoinder—Objection as 

bo suit being bad for defect of parties 

cannot be taken in second appeal 

145 1 C 325=6 R P 160 = 
A I R 1933 Pat 270. 

Misreading op Evidence 
-S. 100 (l) (c)—Misreading of evi¬ 
dence — Misreading or ignoring of im¬ 
portant documentary evidence amounts 

to substantial error 

134 I C 21 = 1 R 1931 All 789 = 54 All 6 = 
1931 A L J 757=A 1 R 1931 All 499 (S B). 

-S. 100—Misreading of evidence— 

Finding of fact —Finding based on mis¬ 
conception of evidence by lower Courts 

can be reversed in second appeal 

135 I C 511 = 32 P L R 742=1 R 1932 Lah 

lll=A I R 1932 Lah 128. 

Mixed Question of Law And Pact 

•-S- 100—Mixed question of law and 

fact—“Reasonable and probable cause’* 
is question of law and fact and can be 
examined 

138 I C 282=1 R 1932 All 385= 

A I R 1932 All 386. 

-S. 100—Mixed question of law and 

fact—Question as to whether particular 

transaction is sale or mortgage depending 

on appreciation of evidence before lower 

Court is not one purely of law 
138 I C 204=34 BLR 372=1 R 1932 Bom 

351=A I R 1932 Bom 230. 

-S. 100—Mixed question of law and 

fact—Question of constructive notice is 
mixed question of fact and law— R was 
prior purchaser of portion of bhag, con¬ 
sideration being previous dabts'dueon 
promissory notes — A purchased entire 
bhag on inquiring from vendor and talati 
who informed him that R was tenant—" 
Failure to inquire from R held not to 
amount to gross negligence amounting to 
I constructive notice —R held not entitled 
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^CIVM- P. C., S. 100 —Mixed question of law ^ CIVIL P. C., S. 100—Nature of tenancy 
and fact 


to compensation as he held on deed void 
under Bombay Bhagdari and Narwadari 
Tenures Act 

135 I C 431=33 BLR 499=1 R 1932 Bom 

A I R 1931 Bom 430. 

- S. 100—Mixed question of law and 

fact—Existence of custom is question of 

mixed law and fact 

129 I C 881 = 32 BLR 1679= 
79=AIR*1931 Bom 167. 

- S. 100—Mixed question of law and 

fact—The question of domicile is a mix¬ 
ed question of fact and law 
132 I C 89=58 Cal 259=1 R 1931 Cal 521 = 

A I R 1931 Cal 383 (S B). 

- S. 100—Mixed question of law and 

fact—Finding as to person being of un¬ 
sound or sound mind within meaning of 
Contract Act not based on direct evi¬ 
dence can be challenged in second appeal 
144 I C 741=34 P L R 297=6 R L 21 = 

A 1 R 1933 Lah 458. 

- S. 100—Mixed question of law and I 

fact—In lower appellate Court counsel 

abandoning mixed issues of law, custom 

and fact — Those issues cannot be re- 

■agitated on second appeal 

138 I C 185=13 Lah 185=33 P L R 421 = 

1 R 1932 Lah 425=A I R 1932 Lah 343. 

- S. 100—Mixed question of law and I 

fact — Question of communal character ' 
of land is mixed question of fact and law 
—Finding can be interfered with if cor¬ 
rect principles are nob applied 
129 I C 630=32 M L W 978=1 R 1931 Mad 
294 = 59 M L J 844=1930 M W N 515= 

A I R 1931 Mad 213. 

- S. 100—Mixed question of law and 

fact—Master and servant sued as prin¬ 
cipals—Plea of vicarious liability cannot 
be raised in second appeal as plea is con¬ 
tradictory and is mixed question of law 
and fact 

A I R 1933 Nag 299. 

- S. 100—Mixed question of law and 

fact—Question whether Hindu can in¬ 
herit to Mohamedan father is mixed 

question of law and fact 

134 I C 1171 = 1 R 1932 Sind 3 = 25 SLR 

493=A I R 1931 Sind 170. 

■ S. 100—Mixed question of law aod 
fact — Mixed question of law and fact 
abandoned in first Court cannot be re¬ 
vived in second appeal 

134 1 C 1171 = 1 R 1932 Sind 3 = 25 SLR 

493=A I R 1931 Sind 170. 

Nature op Tenancy 

-S. 100—Nature of tenancy—Whe- 

he r tenancy is permanent or not is 
question of law—Legal inference of per¬ 
manency is to be drawn from ascertain¬ 


ed facts taken as whole 

136 I C 889=1 R 1932 Cal 241= 
35 C W N 1047=A 1 R 1932 Cal 198. 

i- S. 100 —Nature of tenancy—Suit 

for ejectment by landlord — Finding whe¬ 
ther tenant has proved kayamgeni right 
or nob is finding of fact“"High Court 
can only interfere where judgment of 
lower Court is based on line of argu- 

j ment unsustainable in law 
i 133 1 C 369=1 R 1931 Mad 721=35 M L W 

400=1930 M W N 874 = 
A I R 1931 Mad 577. 

Negligence 

-S. 100— Negligence—Contributory 

— Qaesbion of contributory negligence ia 
question of fact 

144 IC 1014=6 R A 28=A I R 1933 All 214. 

- S. 100 —Negligence — Question of 

fact—Reasonable diligence is question of 
, fact 

142 I C 691=1 R 1933 All 134 = 

A I R 1933 All 158. 

- S. 100 —Negligenco — Question of 

fact—Finding of negligence is one of 

fact if approached from legal standpoint 

136 I C 569=1931 A L J 961 = 

I R 1932 All 217=A I R 1932 All 139. 

- S. 100 — Negligence— Finding of 

lower appellate Court that negligence of 

guardian of minor appointed by Court 

is nob proved is one of fact 

142 I C 629=34 P L R 110 = 
IR 1933 Lah 226=A 1 R 1933 Lah 337. 

- S. 100 —Negligence — Whether col¬ 
lecting bank is guilty of negligence 
within S. 131 depends on circumstances 

of each case and is question of fact 

136 I C 825=1 R 1932 Rang 82= 
9 Rang 585=A I R 1932 Rang 6. 

New Plea 

- S. 100 —New plea—Question of law 

raised upon construction of document 
for first time in Court of af)peal — It is 
nob only competent but expedient in in¬ 
terest of justice to entertain such plea 
136 I C 737 = 36 C W N 67 7=55 C L J 362= 
10 Rang 242 = 34 BLR 1021 = 1932 M W N 
680=59 I A 161=193 2 A L J 706=36 
M L W 75 = 63 M L J 131 = 9 OWN 930 = 
I R 1932 P C 15I=A I R 1932 P C 118 (PC). 

-S. 100— New plea — Finding of fact 

—Plea nob raised in plaint or written 
statement —No questions asked to wit¬ 
nesses—No grounds raised in memo of 
appeal to High Court—Finding was not 
accepted 

137 I C 332=1 R 1932 P C 177 = 
A 1 R 1931 P C 309 (PC). 

-S. 100 —New plea—Although party 

cannot raise new point of law in appeal 
I Court is not precluded from deciding case 
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Civil P. C., S. 100-New Plea 

on such point when it is inaportant and 

no fresh evidence is necessary 

134 I C 236 = 1 R 1931 All 812=1931 A L J 
715 = 54 All 25=A I R 1931 All 490 (FB). 

S. 100—New plea—New point can¬ 
not be raised in second appeal 

AIR 1933 All 911. 

' S. 100 New plea—Objection as to 
prayer for discovery not taken in grounds 
of appeal in lower appellate Court—It 
cannot be token in second appeal 

37 C W N 758=A I R 1933 Cal 865. 
S. 100 New plea—Entirely new 
point cannot be raised for the first time 
in second appeal 

135 1 C 275=1 R 1931 Cal 83= 
54 C L J 225=A I R 1933 Cal 77. 

S. 100—New plea—'New point" 
allowed to be raided in second appeal 

133 I C 561=35 C W N 212 = 

I R 1931 Cal 683=A I R 1931 Cal 565. 

S. 100 New plea—Finding of fact 
New plea in second appeal that it is 
passed on inadmissible evidence cannot 
be enbortained when defect was curable 
^ AIR 1933 Lah 951. 

S, 100—New plea—Formal proof— 
Absence of formal proof of a document 
not objected to at the earliest oppor¬ 
tunity will not be allowed to disturb the 
decision in final appeal 

134 I C 770=32 P L R 470. 

S. 100—Now plea — New plea can¬ 
not be entertained in second appeal 

144 I C 726 = 1932 M W N 1111= 

I R 1933 Mad 471=A I R 1933 Mad 382. 

S. 100—Now plea—(.luestions of 
fact cannot bo raised in second appeal 
for first time 

133 1 C 507=61 M L J 563=1 R 1931 Mad 
747 = 54 Mad 793=33 M L W 681 = 

A 1 R 1931 Mad 284. 

New Point 

- S. 100—New point—New point 

cannot be taken in second appeal 

143 I C 405=36 C W N 89 = 

A I R 1933 Cal 264. 

-S. 100 —Now point—It cannot be 

allowed to be raised in second ar)peal 

132 I C 541 = 8 OWN 716. 

Ni ‘ I'K'E 

S, 100 Notice "Notice" is ques¬ 
tion of fac.t 

138 1 C 439=54 All 557=1 R 1932 All 405 = 
1932 A L J 526=A I R 1932 All 540. i 

- S. 100—Notice—Question of notice ' 

ia question of fae. ' 

130 I C 299 = 1 R 1931 All 267 = 

A I R 1931 All 338. 

S. 100—Notice—Suit forejectment 


30i 

Civil P. C., S. 100— Notice O ^ 

notice to quit High Court will not in¬ 
terfere on technical ground of want of 
notice 

145 1 C 992=34 P L R 884=6 R L 150 =: 

A I R 1933 Lah 377. 

Powers of Court 

S. 100—-Powers of Court—Second 
-Appeal—Finding of fact—It is open to 
High Court to come to finding of fact 
on any point on which finding is neces¬ 
sary and on which lower appellate 
Court has omitted to come to a findiog 
1933 A L J 53=A 1 R 1933 AH 341.. 

S. 100—Powers of Court—Finding 


that case of both parties is false—High 
Court should decide case on fact found 
by lower appellate Court, irrespective 
of original case 

130 I C 774 = 1 R 1931 Lah 342= 

A 1 R 1931 Lah 370. 

Presumption 

-S. 100 — Presumption —Whether 

presumption from entry in Riwaj-i-am 

has been rebutted is question of fact 

132 1 C 513=1 R 1931 Lah 609 = 

A I R 1931 Lah 618. 

-S. 100 —Presumption — Presump¬ 
tion arising from entry in revenue 
papers, whether rebutted or not is ques¬ 
tion >of fact 

131 I C 638=32 P L R 508 = 1 R 1931 Lah 

494=A 1 R 1931 Lah 605. 

-S. 100 — Presumption — Whether 

certaio presumptions should be raised 
in certain circumstances or have been 
rebutted by certain circumstances are 
matters of fact to be decided by lower 
Courts 

138 I C 40=1 R 1932 Mad 481 = 62 M L J 
511=35 M L W 498=1932 M W N 264 = 

A 1 R 1932 Mad 343. 

-S. 100—Presumption—Question if 

presumption is rebutted or not is ques¬ 
tion of fact 

136 I C 783=1 R 1932 Mad 319 = 

A 1 R 1932 Mad 173. 

PROCEDUIiE 

- S. 100—Procedure—Finding of fact*. 

—Procedure adopted resulting in com¬ 
ing to conclusions dilficulfc to be recon¬ 
ciled—Decision cannot i^e upheld 

135 I C 260=1 R 1932 Sind 20=25 SLR! 

5n=A 1 R 1931 Sind 128, 

Question or Finding of Fact — 
Bona Fides 

- S. 100—Findingof fact—Bona fidesi 

—Finding that execution proceeding? 


decreed by lower appellate Court— Te¬ 
nant challenging on ground of want of I 


are bona fide is one of fact 

138 I C 646=33 P L R 740 = 14 Lah 106= 
1 R 1932 Lah S15=A 1 R 1932 Lah 531. 
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CIVIL P C., S. 100—Question or Finding of 
fact 

- S. 100—Question of fact—Bona 

tides—Bona fide conduct is question of 
fact 

136 I C 710 = 33 P L R 263=1 R 1932 
Lah 246=A I R 1932 Lah 322. 

Question of Fact—Consideration 
- S. 100—Finding of fact—Consi¬ 
deration—Whether pro-note is for cash 

consideration is finding of fact 

134 I C 121=33 P L R 120=1 R 1931 
Lah 889=A I R 1933 Lah 30 (2). 

Question op Fact—Contract 
- S. 100—Question of fact —Con¬ 
tract—Whether time is essence of con¬ 
tract is question of fact 

132 I C 580=32 P L R 945 = 1 R 1931 
Lah 628=A I R 1931 Lah 696. 

- S. 100—Question of fact—Contract 

—Postcards put in evidence to prove 
suretyship—Lower Court holding surety- 
ship not proved—That was question of 
fact and could not be assailed in second 
appeal 

136 I C 727=32 P L R 156 = 1 R 1932 
Lah 263 = A 1 R 1931 Lah 417 (1). 

-S. 100—Question of fact—Contract 

—Breach of contract—Suit for damages 

—Finding as to what damages should be 

paid is question of fact 

140 I C 68=28 N L R 142 = 1 R 1932 
Nag 126=A I R 1932 Nag 118. 

Quicstion cf Fact—Custom 

- S. 100—Finding of fact—Custom— 

Finding or question of custom is finding 

of fact and is binding in second appeal 

134 I C 475=8 OWN 797. 

Question of Fact—Different In¬ 
ference 

- S. 100—Finding of fact—Different 

Inference—Finding of fact cannot be 

questioned even if appellate Court is 

inclined to take a different view 

142 I C 696 = 1 R 1933 Oudh 125 = 

A 1 R 1933 Oudh 115. 

Question OF Fact—Evidence 

- S. 100—Finding cf fact—Evidence 

—Material facts ignored—Finding is not 
binding 

138 I C 406 = 1932 A L J 615 = 1R 1932 

All 401=A I R 1932 Al! 603. 

S. 100—Finding of fact—Evidence 
Material evidence overlccked and de¬ 
cision based on wrong assumptions— 
Fiuiing is liable to be set aside 

142 1 C 673 = 33 P L R 1013 = 

I R 1933 Lah 263. 

S. 100 Finding of fact—Evidence 
^Finding of fact based partly on inad¬ 
missible evidence'is not binding cn the 
Court of second appeal 

138 I C 399 = 33 P L R 225. 


CIVIL P. C., S. 100—Question of fact 

-S. 100—Question of fact—Evidenco- 

—Question of fact if based on no evidence 

is open to challenge in second appeal 
134 I C 599=1 R 1931 Oudh 391 = 12 L R A 
Rev 312=15 R D 566=8 OWN 921 = 

A I R 1931 Oudh 382. 

Question of Fact—Finality 

-S.lOO—Finding of fact—Finality— 

Second appeal—Finding based on evi¬ 
dence cannot be challenged 

138 I C 465=16 R D 327 = 1 R 1932 
All 418=54 All 646=1932 A L J 437 = 

A I R 1932 All 293 (F B). 

-S.lOO—Finding of fact—Finalit 

—Finding of fact cannot be questioned 
in second appeal 

145 I C 147=1933 A L J 907=6 R A 34= 

A 1 R 1933 All 443.. 

-S. 100—Finding of fact—Finality 

—High Court will not interfere with 

unless it can be shown that there is 

anything illegal in such finding 

57 C L J 287=A I R 1933 Cal 824. 

-S. 100—Fini^ing of fact—Finality— 

Finding of fact cannot ba questioned in 
second appeal 

142 1 C 112=34 P L R 363 = 1 R 1933 Lah 

173=A I R 1933 Lah 537. 

-S. 100—Finding of fact—Finality 

—Finding of fact cannot be challenged 
insecond appeal 

144 I C 387 = 34 P L R 746=1 R 1933 Lah 

465 = A 1 R 1933 Lah 461* 

-S. 100—Finding of fact—Finality 

—Finding of fact cannot be challenged 

144 1 C 976=6 R L 45=A I R 1933 Lah 370. 

-S. 100 —Finding of fact—Finality 

—Finding of fact is not open to second 
appeal 

144 I C 954=34 P L R 99=6 R L 38 = 

A 1 R 1933 Lah 328. 

-S. 100—Finding of fact—Finality 

—Second appeal—Finding cf fact cannot 
be interfered with 

145 I C 122=6 R L 58=A I R 1933 Lah 141. 

-S. 100—Finding of fact—Finality 

—Decision of lo.ver appolbito Court is 
final 

143 I C 589=34 P L R 671. 

-S. 100—!‘'inding of fact—Finality 

Finding cf fact basel or inference from 
evidence—Inference not impossible— 
Finding cannot be attacked in second 
appeal 

136 I C 719 = 33 P L R 161. 

-S. 100—Finding of fact—Finality 

.—High Court in second appeal cannot 
disturl) 


146 i C 204=6 R M 220 = 
A 1 R 1933 Mad 471. 
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CIVIL P. C., S. 100—Question of Fact. 

--S. 100—Finding of fact—Finality 

—No second appeal lies 

144 I C 573 = 37 M L W 288=1933 M W N 

689=1 R 1933 Mad 437= 
A I R 1933 Mad 353 (2). 

S. 100—Finding of fact—Finality 
High Court will cot interfere in ' 
second appeal ! 

135 I C 345 = 1 R 1932 Mad 89= I 

A I R 1931 Mad 751. 

S. 100—Finding of fact—Finality 
Finding of fact arrived at by lower 
appellate Court has to be accepted in 
second appeal 

131 IC 121 = 1930 MW N 1235 = 

A I R 1931 Mad 206. 

S. 100—Finding of fact—Finality 

Poinding of fact cannot be reversed 
132 I C 449 = 1 R 1931 Nag 97 = 13 N L J 

202=A 1 R 1931 Nag95 

S. 100—Question of fact—Finality 
Finding of lower Court based on 
proved aud admitted facts cannot be 
interfered with 

131 I C662 = 27 N L R 8 = 
A 1 R 1931 Nag 67. 

S. 100—Finding of fact—Finality 
—Finding offacterroneoua—Still second i 
appeal does not lio—Some evidence con¬ 
tained in document is immaterial 

142 I C 303 = 9 OWN 1063 = 1 R 1933 ! 
Oudh 105=A I R 1933 Oudh 102. 


CIVlL P. C., S, lOO—Question of Fact. 1 

in second appeal 

145 I C 325=6R P 160= 
A 1 R 1933 Pat 270. 

-S. 100 —Finding of fact—Finality 

—Finding of fact on relevant evidence 
of final Court of fact cannot be dis¬ 
turbed in second appeal 

134 I C 632=1 R 1931 Pat 488=12 P L T 

231=A I R 1931 Pat 266 ; 

Question op pact—Injunction 
-S, 100 —Finding of fact—Injunc¬ 
tion — Injunction whether obtained 
without reasonable and probable cause 
is finding of fact 

143 I C 583=14 Lah 46=34 P L R 281 = 

A 1 R 1933 Lah 263. 

Question op fact—Intention 
-S. 100 —Question of fact—Inten¬ 
tion—Mere notice is not sufficient— 
Intention to separate is test and it is 
question of fact 

141 I C 434=34 P L R 293=1 R 1933 Lah 

96=A I R 1933 Lah 588. 

-S. 100 —Questionof fact—Intention 

—Question whether person’s intention 

is to acknowledge liability is one of fact 

140 I C 177=A I R 1933 Lab 33. 

-S. 100 —Question of fact—Intention 

—Intention to include sbamilat in sale 

is question of fact 

133 ! C 81=31 P LR 195= 
i R 1930 Lah 385=A I R 1931 Lah 220. 


- S. 100—Finding of fact—Finality 

—Finding of fact based on admissible 
evidence cannot be challenged in second 
appeal oven if such finding is grossly [ 
erroneous 

10 O W N911. 

- S. 100—Finding of fact—Finality 

—Finding of fact ia binding on Court in 
second appeal 

139 I C 365=9 OWN 568=1 R 1932 Oudh 

357=A I R 1932 Oudh 264. 

- S. 100—Finding of fact—Finality 

—Question of soundness of finding of fact 

is no fraud for second appeal 

... SOWN 1015, 

- S. 100 —Finding of fact—Finality 

—Soundness of lower appeal late Court's 
finding of fact cannot be questioned in 
second appeal merely because some 
portion of evidence is contained in do¬ 
cuments 

131 I C 395 = 8 OWN 152=15 R D 112=12 
... . ,^L R A Rev 45=A I R 1931 Oudh 142. 

•- S. 100—- finding of fact—Finality 

—Decision on facts is binding on Higb I 
Court 

A I R 1933 Pat 708 (2). : 

■- S. 100"Finding of fact—Finality 

— Findings cf (act cannot be challenged 


-S. 100 —Question of fact—Intention 

—Pre-emption—Question of intention 
of parties to sale or knowledge cf that 
intention to pre-empt is question of 
fact 

130 I C 165=13 P L T 36 = 
I R 1931 Pat 149=A I R 1931 Pat 72 

Question op Fact—Legal Neces¬ 
sity 

-S. 100 —Finding of fact — Legal 

necessity—Minor impeaching an aliena¬ 
tion by bis mother as his de jure guardian 
on the ground that it was not for necessity 
—Finding that it was for necessity is 
one of fact and cannot be challenged 

in second appeal 

140 I C 686=33 P L R 607= 

I R 1933 Lah 25. 

-S. 100 —Finding of fact — Legal 

necessity—The finding that a vendee 

from a widow made no inquiry about 

tbe necessity for sale must be accepted 

in second appeal 

132 I C 791=8 OWN 185. 

Qcest[on of Fact — Mistake ou 
Error 

-S. 100— Finding of fact—Mistake or 

error — Uuless there hasbeen miscon¬ 
struction, mistaken iuferencefrom doou- 
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CIVIL P. C., and. 100—Question of Fact 
ments, is error not of law, but of 
fact 

143 I C 437 = 57 C L J 519 = 38 M L W 37= 

60 I A 231=35 BLR 816=29 N L R 210 = 

65 M L J 154=A I R 1933 P C 171 (P C). 

- S. 100—Finding of fact—Mistake 

or error—Omission by lower Court to 
consider important evidence and ap¬ 
plication of erroneous presumptions of 
law—Finding of fact can be challenged 
in second appeal 

145 I C 407=6 R M 64 = 
AIR 1933 Mad 163. 

- S. 100—Finding of fact—Mistake 

or error—Second appeal cannot be enter¬ 
tained on the ground of an erroneous 
finding of fact, however gross or inexcus¬ 
able the error may seem to be. 

134 I C 1023=8 OWN 1005. 

- S. 100—^Finding of fact—Mistake 

or error — Erroneous finding of fact | 

however gross or inexcusable is no 

ground for second appeal 

132 I C 791 = 8 OWN 185. 

- S. 100—Finding of fact—Mistake 

or error—Question raised in pleadings 
but no issues framed—Case comes within 
S. 100 (1) (c) S 

135 I C 325=1 R 1932 Rang 37 = 

A 1 R 1931 Rang 312. 

Question of Fact — Nature op i 

Property ' 

•- S. 100—Finding of fact—Nature of | 

property—Finding that land in suit is | 

ancestral is one of fact i 

145 I C 628 = 34 P L R 567=6 R L 117= | 

A 1 R 1933 Lah 765 (1). 

-S. 100—Finding of fact—Nature of 

property — Question whether land is 

ancestral is one of fact i 

144 1 C 471 = 34 P L R 739= ' 
I R 1933 Lah 475=A I R 1933 Lah 350. 

- S.’ 100—FindingTfacfclof—Nature of 

property — Question that house is for 

agrio ulturalpurposes is one of fact 

134 I C 849=1 R 1931 Nag 177 (2)= 
27 N L R 125=A 1 R 1931 Nag 182. 

-S. 100—Question Or finding of fact 

—Nature of property — Finding that 
property held by persons is joint family 

property is question of fact 
136 1 C 702=13 L R A Rev 42=16 R D 62 = 
9 O W N 21 = 1 R 1932 Oudh 190 = 

A 1 R 1932 Oudh 144. 

Finding of Fact—Nature of 
Transaction 

“S. 100 Finding of fact — Nature 
of transaction—Whether two transac¬ 
tions are connected and interdependent 
ds question of fact 

129 1 C 719=1931 A L J 571 = 
I R 1931 All 207 = A ! R 1931 All 113. 


CIVIL P. C.. and. 100—Question of Fact 

-S. 100—Question or finding of fact 

-^Nature of transaction—Finding that 
deed of gift is invalid under S. 53, T' P. 
Act, cannot bs questioned in second 
appeal 

134 I C 415=1 R 1931 Oudh 367 = 
SOWN 794=A I R 1931 Oudh 344. 

Question of Fact - Ownership 
S. 100—Finding of fact—Ownership 


—Finding as regards ownership of shops 

in dispute is conclusive in second appeal 
144 I C 120=17 R D 298=1933 A L J 439= 
14 L R A Rev 265=1 R 1933 AH 372 = 

A I R 1933 All 603. 

Question op Fact—Partnership 
-S. 100—Question of fact—Partner¬ 
ship—Dissolution of partnership is ques¬ 
tion of fact 

141 I C 762=13 P L T 793=12 Pat 139 = 
I R 1933 Pat 79=A I R 1933 Pat 78. 

Question of Fact —Possession 


- S. 100—Findingof fact—Possession 

— Finding as to possession is one of fact 
135 I C 680 = 33 P L R 494=14 Lah 302 = 

A I R 1933 Lah 721. 

Question of fact—Proof 

- S. 100—Question or finding of fact 

—Proof—Whether a debt provable under 

the Provincial Insolvency Act is proved 

or not is a question of fact 

131 I C 252 (All ) 

- S. 100—Question of fact—Proof"" 

Question whether fact is proved is pure 
question of fact 

131 I C 395=8 OWN 152=15 R D 112 = 
12 L R A Rev 94=A 1 R 1931 Oudh 142. 

Question op fact—Eatification 

- S. 100—Question of fact — Rati¬ 
fication—Invalid disposition by adoptive 
father — Ratification by adopted son— 
Whether ratification is of whole or pait 

of transaction is question of fact 

135 1 C 903=55 Mad 408 = 1 R 1932 Mad 
; 231=62 M LJ 479 = 1931 M W N 1169 = 

34 M L W 689=A I R 1931 Mad 804. 

Question op fact—Rent, rate op 
S. 100—Question of fact — Rent, 


rate of - Rent whether payable in money 

or kind la question of fact 

143 I C 507 = 56 C L J 246 = 
A I R 1933 Cal 319. 

Question of fact — Right over 
property 

-S. 100—Finding of fact—Right over 

property — finding that a person is a 

beuamidar is a finding of fact which 

cannot be gone into in second appeal 

133 I C 551=32 P L R 295. 

-S. 100—Question of fact—Right over 

property—Finding that the i-)lea “that a 
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CIVIL P, C., S, 100—Question of fact 

particular house belongs to a certain 

person and has been built on his behalf!’ 

must fail is clearly a finding of fact and 

cannot be disturbed in second appeal 

132 I C 669 (Lah.) 

Question of fact—Status 

- S. 100—Finding of fact—Status-— 

Finding of non-separatioD is one of fact | 
140 I C 592=0 W N 950=1 R 1933 Oudh 

6= A I R 1933 Oukh 27. j 

I 

Question of fact—Wakf , 

- S. 100—Question of fact—Wakf— ! 

Whether entire house made \%’akf is ; 

question of fact 

144 I C 467=34 P L R 763= 

I R 1933 Lah 479=A I R 1933 Lah 342. 

- S. 100—Question of fact—Wakf— 

The question whether a particular 

property is wakf ii clearly one of fact 

and cannot bo raised in second appeal 

138 I C 215=33 P L R 288. 

•-S 100—Question of fact—Wakf— 

Dedication whether real or nominal is 

question of fact 

131 I C 283=32 P L R 304 = 

I R 1931 Lah 411=A I R 1931 Lab 170. 

Question of fact—Miscellaneous 
-S. 100—Findinti of fact — Lawa- 


jaina not included in watan is finding 
of fact 

143 I C 431 = 57 C LJ 519 = 38 M L W 37 = 
60 I A 231-^35 BLR 816 = 29 N L R 210 = 
65 M L J 154=A ! R 1933 P C 171 (P C.) 

-S. 100—Question of fact Action 

for breach of copyright — Whether book 

was improperly used by another person 

is question of fact 

142 I C 815=1 R 1933 P C 111 = 
64 M L J 193 = 37 M L W 314 = 
1933 A L J 393=A I R 1933 P C 26 (P C.) 

-S. 100—Question of fact — ‘ Face” 

means same as defined by Fvidence 

^^134 21 = 1 R 1931 All 789=1931 A L J 

757=A I R 1931 All 499 (S B ) 

-S. 100—Finding of fact—Finding as 

to accrual of cause ofactioniat particular 

place is finding of fact 

131 I C 603 = 1 R 1931 All 411 = 

A 1 R 1931 All 556. 

--S. 100—Finding of fact — Finding 

that lady is not pardahnashin is one 
cf fact 

144 I C 720 = 34 P L R 304 = 
C R L 18=A I R 1933 Lah 451. 

-S. lOO -Finding of fact — Finding 

as to forefeiture of tenancy is one 

of fact 

145 I C 992=34 P L R 884 = 
6 R L 150 =A 1 R 1933 Lah 377. 

-S. 100—Finding of fact—A finding 


i 


CIVIL P. C., S lOo—Question of law 

that loss of bahis as alleged by plaintiff 

has not been proved is a finding of fact 

and the High Court cannot go behind 

it—Decision of tbecriminalCourt to the^ 

contrary does not affect the question 

140 I C 677=33 P L R 628= 

1 R 1933 Lah 27. 

- S. 100—Question of fact—Reason¬ 
able time for examining goods is question 
of fact depending on the circumstances- 
of each case 

135 I C 498=32 P L R 734=1 R 1932 Lah 

98=A I R 1932 Lah 52. 

-S. 100—Question of fact—Finding 

of fact that certain entries have not 

been proved to beaigned by defendant is 

oneof fact and is not open to challenge 

in second appeal 

138 I C 399=33 P L R 225. 

-S. 100—Question of fact—Grounds 

for divorce if made out is question of 
fact 

142 I C 46=9 OWN 1089=8 Luck 204 = 

I R 1933 Oudh 93=A I R 1933 Oudh 15. 

--S. 100—Finding of fact—Finding 

of fact as to when a certain house has 

been built is binding in second appeal 

132 I C 799=8 OWN 714. 

-S. 100—Question of fact — Mali¬ 
cious prosecution — Question of malic© 
and of reasonable and probable cause are 
questions of law — Facts from which 

these are proved are questions of fact 
135 1 C 526=10 Pal 842 = 1 R 1932 Pat 46= 

A 1 R 1932 Pat 91.. 

Question of Law 

-Ss. 100 and 11—Question of law— 

Question whether requisites for res^ 

judicata are proved is one of law and 

can be raised in second appeal 

144 I C 669=6 R L 7 =A 1 R 1933 Lah 606. 

-S. 100—Question of law—Question 

as to whether Hindu law or Sueflessioa 

Act governs is question of law 

138 I C 335=1 R 1932 Lah 460— 

A 1 R 1932 Lah 328. 

-S. 100—Question of law — Whether 

admitted facts constitute sufficient cause 

is question of law 

135 I C 221 = 33 P L R 27 =32 P L R 907= 

I R 1932 Lah 93=A 1 R 1932 Lah 183.. 

-S. 100—Question of law—Finding 

that equity of redemption when sold to 

mortgagee extinguishes mortgage is point 

of law and can be agitated in second 

appeal • , . 

135 1 C 201 = 32 P L R 759=1 R 1932 Lah 

73=A I R 1932 Lah 56 (2). 

-S. 100—Question ot iaw—Construc¬ 
tion of application is question of law 

132 1 C 844=1 R 1931 Lah 684 = 

A I R 1931 Lah 686. 
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-Affect of proved fact is qn^stion of law 
135 1 C 51=12 Lab 741=33 P L R 139= 

I R 1932 Lab 35=A 1 R 1931 Lab 395. 

- S. 100—Question ot law—Partner 

in plaintiff firm getting debt due by him 
to defendant firm cancelled by his can¬ 
celling of debt due by defendant firm to 
his firm—Court holding such mere ad¬ 
justment as prejudicial to plaintiff firm 

errs in law and High Court can interfere 
136 1 C 260=12 Lab 270 = 32 P L R 583= 

I R 1932 Lab 212=A I R 1931 Lab 136. 

-- S. 100—Question of law — Exist¬ 
ence or absence of reasonable or pro¬ 
bable cause is question of law 

141 1 C 231=28 N L R 312=1 R 1933 Nag 

49 =A I R 1933 Nag 23. 

- S* 100—Question of law — Proper 

legal effect of a proved fact is a question 
of law—So also question of admissibility 
of evidence — But whether fact^ has 
been proved by admitted evidence is a 
ouestion of fact 

134 I C 411=7 Luck 116=1 R 1931 Oiidb 
363=8 OWN 800=A I R 1932 Oudb 283. 

- S. 100—Q u ationof lavv — Legal 

effect of proved fact and admissibility 
of evidence are questions of law—Whe¬ 
ther fact is proved is question of fact 
135 I C 693= 15 R D751=I R 1932 Oudb 
53=8 OWN 1281=A I R 1932 Oudb 51. 

- S. 100—Question of law — Proper 

legal effect of proved fact is essentially 
question of law 

129 I C 335=1 R 1931 Oudb HI =7 O W N 
1091=6 Luck 403=A I R 1931 Oudb 19. 

-S. 100—Question of law — Proper 

legal effect of a proved fact is a question 

of law, so also question of admissibility 

of evidence—But whether fact has been 

proved on evidence is a pure question of 

fact 

134 I C 411=8 OWN 800. 

- S. 100—Question of law—Point of 

law can be raised in se«'onf1 appeal 

144 I C 452 = 27 SLR 41 = 1 R )933 Sind 

191=A I R 1933 Sind 176. 

Second Arpead 

- S. 100—Second Appeal—District 

Judge assuming jurisdiction which he 

does not possess—Second appeal lies 

1933 A L J 103=A I R 1933 All 403. 

-S. 100 (L)—Second Appeal—Appeal 

under S. 75. Provincial Insolvency Act, 
lies on grounds similar to those under 

S. 100 (0 

139 I C 323=36 C W N 492 = 1 R 1932 Cal 
611 = 59 Cal 1135 = 56 C L J 446 = 

A I R 1932 Cal 642. 

S. 100—Second Appeal—Dismissal 


CIVIL P. C., S. 100—Second Appeal 

of cross-objections—Second appeal lies 

AIR 1933 Lab 400, 

-S. 100—Second Appeal — Suit for 

rent or in alternative for damages—Mere 
omission to raise question of agreement 
for rent in grounds of appeal does not 
change character of suit and second ap¬ 
peal held competent 

137 I C 253=33 P L R 956 = 

I R 1932 Lab 325=A I R 1932 Lab 388. 

-S. 100—Second Appeal — Appeal 

against order passed without jurisdic¬ 
tion is maintainable 

131 I C 141=32 P L R 293 = 

A I R 1931 Lab 96. 

-S. 100 and O. 21, R. 90 —Second 

Appeal—Case falling under O. 21, R. 90 

—No second appeal lies 

1933 M W N 77 = 38 M L W 728= 

A I R 1933 Mad 838. 

-S. 100 — Second Appeal — Madras 

Agency Tracts Interest and Land Trans¬ 
fer Act (1 of 1917), S. 4 (2)—Application 
under S. 4 (2) is not suit and order re¬ 
fusing it is not decree 

145 I C 941=1933 M W N 075= 
38 M L W 397=65 M L J 383 = 6 R M 150 = 

A 1 R 1933 Mad 695. 

-S. 100 —Second Appeal—No second 

appeal lies from an order passed under 

Ss 53 and 54, Provincial Tnsolvenov Act 
141 I C 101 = 37 M L W 130 = 64 M L J 
382=1933 M W N 312 = 1 R 1933 Mad 70 = 

A I R 1933 Mad 185. 

-S. 100—Second Appeal —All ap¬ 
peals which can be brought under S. il, 
Burma Courts Act, are in addition to 

appeals which will lie under S. 100 

128 I C 834=8 Rang 485 = 
I R 1931 Rang 50=A I R 1931 Rang 56. 


-S. 100—Second Appeal—Oinission 

by lower Court to give effect to admis¬ 
sion by part^—Second appeal lies 

143 I C 900 = ! R 1933 Sind 163 = 

i R 1933 Sind 121. 

Sufficiency of Evioi^nce 

- S. 100 —Sufficiency of I'^.vidence— 

Erroneous finding of fact Question of 
quantum of evidence High Court has 

no jurisdiction to interfere 

132 1 C 379 = 31 P L R 381 = 
I R 1931 Luh 571=A i R 1931 Lab 144. 

-S. 100—Sufficiency of lOvideuce— 

Quantum of evidence required to provo 
an issue is not question which can he 

a'utated in second appeal 

134 I C 125=32 P L R 248. 

-S. 100 —Suliiciency of Evidence— 

Finding against evidence can l>o reversed 

137 I C 384 = 1 R 1932 Mad 466 = 
62 M L J 5/3=1932 M W N 5De = 
35 M L W 687=A 1 R 1932 Mad 545. 
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CIVIL P. C. S. 100— Sufficiency of Evidence 

— S. 100—Sufliciency of Evidence— 
No evidence in support of judgments of 
lower Courts—Decisions can be chal¬ 
lenged io second appeal 
129 1 C 331=1 R 1931 Oudh 107=7 OWN 
1079=14 R D 664=A I R 1931 Oudh 136. 

-S. 102—Suit for mesne profits in 

respect of share of occupancy holding 
held in common by parties—Such suit 
is therefore cognizable by Court of 
Small Causes 

132 1 C 201=A I R 1931 All 551. 

-S. 102 — Small Cause Suit — Suit 

originally brought in Small Cause Court, 

but Hquestion of title being involved 

case transferred to tbo ordinary civil 

Court under S. 23, Small Cause Courts 

Act—Suit continues to be of small cause 

niture and second appeal is barred 

134 I C 251=1931 A L J 967. 

-S. 102—Suit for arrears of main¬ 
tenance is not cognizable by Small Cause 
Court 

135 I C 477=1 R 1932 Bom 93 = 
33 B L R 510=A ! R 1931 Bom 286. 

-S. 102—Suit for recovery of excess 

cess is one for vent 

144 I C 676 = 60 Ca! 587 = 57 C L J 120 = 

6 R C 2=A I R 1933 Cal 527. 

—^S. 102—Olairn against shareboldor 
for balance duo—Claim loss than Rs. 500 


CIVIL P. C. S. 102 

Suit for timber or for their value remov 
ed from Court valued less than" Bs. 500- 
Suit is triable as Small Cause suit and 
no second appeal lies 

145 I C 888=6 R M 147= 
A I R 1933 Mad 636. 
S. l02-**Suit for 'return of money 
I less than Es. 5C0 recovei'ed as tax and 
j injunction to prevent defendant from 
levying it again—Reliefs independent 
and necessary— Suit is not of Small 
Cause nature 

140 I C 273=38 M L W 659= 
1932 M W N 1248=A I R 1933 Mad 22. 

-S, 102—Plaint showing suit nob to 

be of Small Cause nature—No objection 
to jurisdiction in trial Court—S. 102 
does not apply 

135 i C 889=1 R 1932 Oudh 73= 
SOWN 1019=A 1 R 1931 Oudh 411* 

-S. 102—Suit by landlord against 

defendant for damage for cutting babul 
trees brought in Munsif’s Court—Objec¬ 
tion to place of suing not being made in 
Court of first instance, it could not be 

contended that no second appeal lay 

129 I C 331=1 R 1931 Oudh 107= 

7 O W N 1079=14 R D 664= 
AIR 1931 Oudh 136. 

-S. 102— Second appeal — Munsif 


—Sbill second appeal lies 

140 I C 252=59 Cal 1186=1 R 1932 Cal 
694 = 36 C W N 589=A I R 1932 Cal 716. 

--S. 102—Suit by pabnidar against 

darpatnidar for recovery of certain ac- 
count papers on basis of executory con¬ 
tract in kabuliyat—Failing such reco- 
very plaintiiT clainaing compensation 
No evi^lenco to show particular papers 
claimed were in defendant’s possession j 
—Suit is nob cognizable by Court of j 
Small Cause— Specific performance of ! 

contract cannot be allowed 

138 I C 640=1 R 1032 Cal 472= 
59 Cul 352=A I R 1932 Cal 481. 

-S. 102-S uit for recovery of profits 

of immovable property is not cogniz- 

able by Small Cause Courts— Hence 

cocond appeal lies and nob revision. 

34 P L R 262=A I R 1933 Lah 509 

-S. 102—Suit to recover compensa¬ 
tion for loss sull’ered on account of per¬ 
colation of drain water is suit of small 
cause nature 

143 I C 491=34 P L R 583= 

1 R 1933 Lah 359= 
A I R 1933 Lah 363 (1 

-S. 102—Logs of timber placed in 

custody of Court—Removal from Court 
on Court’s order by one of the parties— 


having Small Cause Courts power up to 
Rs. 250 only—Suit for Rs. 500 cogniza¬ 
ble by Small Cause Court tried by him 
as Munsif—Still second appeal does not 
lie 

129 I C 174=1 R 1931 Oudh 94 = 
7 O W N 1112=A I R 1931 Oudh 49. 

'-S. 103—High Court can deal with 

small question of fact to avoid remand 

130 I C 140=34 C W N 951 = 
I R 1931 Cal 332 =A I R 1931 Cal 129 (2). 

-S. 103—High Court can arrive at 

finding nob recorded by lower appellate 
Court 

137 I C 884=35 M L W 687 = 
I R 1931 Mad 466 =1932 M WN 506= 
62 M L J 573=A I R 1932 Mad 545. 

-S. 103—No definite finding on point. 

of fact in the judgment of lower appel¬ 
late Court—Clear finding necessary for 
dealing with law in the case— High 

Court will go into question of fact 

128 I C 366=8 Rang 425= 

I R 1931 Rang 14=A 1 R 1931 Rang 29. 

-Ss. 104 106 and 109—Dismissal of 

appeal in High Court for default—Ap¬ 
plication for restoration dismissed—Ap¬ 
peal from latter order to Privy Council 
does not lie—“Final order on appeal” 
means order made as result of appeal 
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CIVIL P, C. S. 104 
filed n 

145 I C'534=1933 A L J 255=6 R A 114= 

A 1 R 1933 All 453 (1). 


-S. 104 (1) (/)—Appeal lies from 

order filing award 

143 I C 423=1932 A L J 1090= 

A I R 1933 All 59. 

-Ss. 104 and 47—Case falling both 

under S. 47 and .O. 21—Second applies 

143 I C 420=1932 A L J 1036= 
54 All 1031=A I R 1933 All 57. 

-S. '104—Two applications for sale 

in execution of different decrees of dif- 

ferenc decree holders— Order directing 

one sale to be prior is not appealable 

138 I C 686=A i R 1933 All 10. 

-S. 104— Appeal is allowed from 

order of arrest or detention in civil pri¬ 
son otherwise than in execution of 
decree 

136 I C 367=1932 A L J 221= 
1 R 1932 All 191=A 1 R 1932 All 524. 


CIVIL P. C. S. 104 

ings under S. 19 is not appealable 

132 1 C 850=13 Lah 59=33 P L R 887 = 
I R 1931 Lah690=A I R 1931 Lah 644. 

-S. 104 and Seh. 2, Para. 20 —Pro¬ 
cedure under para. 20 is special one—No 
appeal lies except when decree is in 
excess of award—Provisions of para. 20 
do not bar regular suit to enforce rights 

created bv award 

i39 1 C 877=1 R 1932 Mad 801 = 
1932 M V/ N 234=62 M L J 550= 
35 M L W 565=55 Mad 689 = 

A I R 1932 Mad 462. 

-S. 104 (l) (/)—As aresultof Court’s 

order directing award to be filed, decree 

passed as per award—Bight of anpeal 

given by S. 104 (l) (/) is not taken away 
134 I C 474=1 R 1931 Oudh 378= 
8 O W N 789=7 Luck 128= 

A 1 R 1931 Oudh 345. 

-S. 105 (l)—“Affecting the decision 

of the case” means on merits 


-S. 104 0.22, B. 3 andO. 43—Order 

refusing certain person to be substituted 

in place of deceased plaintiff under O. 22, 

B. 3, is not appealable 

140 1 C 529=1932 A L J 308= 
I R 1932 AH 667=A I R 1932 All 466. 


133 I C 129=1931 A L J 377 = 
1 R 1931 All 577=53 AH 612 = 
A I R 1931A11 294 (FB), 

-S. 105 (l)—Order setting aside ex- 

parte decree cannot be made ground of 
obiectioQ 


■- S, 104 (2) — Order upholding the 

modification of an award is not appeal- 
able 

141 1 C 72=34 P L R 34= I 
1 R 1933 Lah 63=A I R 1933 Lah 139. | 

- S. 104 (l) (/}—Objections overruled 

—Award made decree—Decision is ap- 1 
pealable {Obiter) 

141 I C 64=33 P L R 1048=14 Lah 249= 

1 R 1933 Lab 57=A 1 R 1933 Lah 44. 

I 

-Ss. 104 and 115—Plaint under-valu- i 

od—Suit decreed by Second Class Sub- 
Judge— On appeal to lower appellate 
Court objection regarding valuation , 
raised—Plaintiff making up deficiency i 
in court-fee—Objection raised that suit 1 
as properly valued was not within juris- j 
diction of Second Class Sub-Judge— I 
Lower appellate Court accepting objec- ’ 
tion and remanding suit to First Class 
Sub-Judge for retrial—Order of remand 
held not appealable but appeal could be 
treated as revision—Bemand order held ' 
nob correct and lower appellate Court 
should try suit on merits 

138 I C 62=33 P L R 634= 

I R.1932 Lah 391 = A I R 1932 Lah 538. 

S. 104 (d)— Provisions of S. 104 (d) 
are general 

132 1 C 218=1 R 1931 Lah 554 = 
32 P L R 464=A I R 1931 Lab 673. 

S. 104 (e)—Arbitration Act (1899) 
o. 19 Order refusing to stay proceed- 


133 1 C 129=1931 A L J 377=1 R 1931 All 
577 = 53 All 612=A I R 1931 All 294 (F B). 

-S. 105—Appeal against order is not 

same thing as ground about error, irre¬ 
gularity or defect in order 
133 I C 129=1931 A L J 377=1 R 1931 All 
577=53 All 612=A 1 R 1931 All 294 (F B). 

-S. 105—Order of abatement can be 

questioned in second appeal if it affects 
decision of case 

144 I C 133=1933 A L J 561 = 1 R 1933 All 

336=A I R 1933 All 294. 

-S, 105 — Munsif passing decree 

on award — No separate order directing 
filing of award passed — Appeal filed — 
Appellate Court must insist upon Munsif 
to pass two separate orders and then ask 
appellant which order he proposes to ap¬ 
peal against 

1933 A L J 40=A I R 1933 All 166. 

-S. 105—Fxecution—Interlocutory 

orders in. do nob operate as res judicata 
138 I C 103=1932 A L J 501 = 1 R 1932 All 

371=A I R 1932 AH 392. 

-S. 105—Ex parte decree — Beview 

allowed—On proceeding on merits plain¬ 
tiff’s claim partially allowed—On appeal 
plaintiff objecting to granting of review 
—Order granting review cannot be chal¬ 
lenged in appeal from decree in the suit 

131 I C 518=1 R 1931 AH 374 = 

A I R 1931 All 329 
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1 CIVIL P.C ,S. 107 

S. 105 (2) (1063 nofc ; a fresh appeal: 

' 132 I C 194=1931 ALJ 232. 

-S. 107 — Order of appelUtse 

Oourfc has hot same effecb as one by 
Court; of original jurisdiction—Order re¬ 
jecting memorandum of appeal as in¬ 
sufficiently stamped is not decree within 
S 2 (obiter) 

138 I C 643=59 Cal 388=1 R 1932 Cal 483 

=A I R 1932 Cal 432. 

S, 107, O. 22, R. 4 and O. 1, R. 8 


apply to appeals to Privy Council 

144 1 C 916=35 BLR 458=6 R B 18= 

A I R 1933 Bom 260. 

-S. 105 (l)—Principle of S. 105 (l) 

applies to Privy Council aopeal 

145 ! C 258=35 BLR 415=6 R B 64 = 

A 1 R 1933 Bom 251 

-S. 105—Order allowingsubsbitution 

or setting aside abatement passed cannot 

be questioned in appeal from decree 

145 I C 170 = 37 C W N 138=6 R C 74 = 

A I R 1933 Cal 498. 

-S. 105—Order remitting award for 

reconsideration is not open to appeal 

146 I C 22 = 6 R L 161=:A 1 R 1933 Lab 530. 

-S. 105—Order setting aside abate¬ 
ment cannot be questioned in appeal 
from suit 

141 1 C 337=34 P L R 221 = 14 Lah 361 = 

1 R 1933 Lah 105=A 1 R 1933 Lah 152. 

-S. 105 — Execution procee lings — 

Preliminary objections overruled No 

final order—No appeal lies 

144 I C 929 = 1933 M W N 460 = 37 M L W 

749=64 M L J 735=6 R M 27 = 
A 1 R 1933 Mad 500 (1). 

-S. 105—lilvidenca oob properly con¬ 
sidered—High Court will interfere 
144 1 C 573=37 M L W 288=1933 M W N 

689=1 R 1933 Mad 437 = 
A I R 1933 Mad 353 (2). 

-S. 105 (1) —Order setting aside 

award is an order atTecting decision of 

case within the jneaning of S. 

10 O W N 1177=A 1 R 1933 Oudh 563. 

-S. 105—Order restoring suit — No 

raviaioo lies against '571 

143 1 C 222=A I R 1933 Oudh 3/1. 

_3 107 — Litigant unsuccessful in 

lower Gaurb cannot patch up weak parb^ 

of his case and fill up omissions in Oourb 

V^'zTc 721 = 1931 A L .1 513=35 C W N 
780-33 B L R 1015 = 1 R 1931 P C 209 = 
sal A 254 = 34 M L W 76 = 54 C L J 1 = 
12 P L T 683=1931 M W N 929 = 
10 Pat 654 = 61 M L J 489 = 
A I R 1931 P C 143 (P C). 

_Ss. 107 (2) and 7a (A) and 0.41, 

R. 27—Appellate Court has power _ to 
issue commission for local investigation 
and need not roooid reasons under O. 41, 

135 I C 243=1 R 1932 All 67 = 

A I R 1932 All 270. 

-S. 107 and 0.23, R. 1 —Withdrawal 

of apiieal—Respondent nob filing cross 
ohjeebions—Appellant has right to with- 
draw appeal unconditionally, on paying 
. costs -Court’s permission is necessary 
when there is a prayer for liberty to file 


Under S. 107 even appellate Court has 
power to take proceedings under O. 1, 
R, 8 and to pass appropriate orders 
Fact that application is made for the 
first time in appeal under O. 1,R. 8 after 
each respondent had obtained decree in 
his favour makes no difference—Some of 
numerous respondents allowed in 
to represent others under O. 1, R. 8 If 
such representative dies and legal repre- 
gsntabives of deceased are not brought 
on record within time, appeal does 

“"i3'2Tc 657 = 13 Lah 195=33 P LR 392= 
I R 1931 Lah 641=A I R 1931 Lah 610, 

-S 107. and O. 41, R. 20 — O. 41. 

R. 20 does not exhaust appollate Court a 

power to add jl48=38 M L W 539 = 

A I R 1933 Mad 806. 
-S 107—In appeal additional ovi- 


dance should be admitted very oarafully 

and cautiously . ^ ji_ 

138 I C 513 = 8 Luck 18=1 R ^^32 Oudh 
309 = 9 OWN 379=AI R 1932 Oudh 227. 

-S 107 and O. 41, R. 27 — AppHca- 

biliby—For applying R. 27 some inherent 
lacuna or defect apparent on examina¬ 
tion of evidence must exist Powers 
und-r S. 107 and O. 41, R. 27 are how¬ 
ever to he u^ed snaringly o M 

132 I C 259=1 R 1931 Oudh 259=8 OWN 

627=A I R 1931 Oudh 298. 

-S. 107—Party though given oppor¬ 
tunity in trial Court to pro luce certain 
evidence in trial, failing to avail himself 
of it—He cannot bo allowed to produce 

it in appellate Court z-v t */m 

132 I C 259=1 R 1931 Oudh 259—8 O W N 

627=A I R 1931 Oudh 298. 

-S. 108 — Appeal to High Court 

under Code—Procedure laid down by 

Code must be followed aii 

137 I C 58 = 1931 A L J 1157=1 R ^11 

267 = A I R 1932 All 195. 

-S. 109 (a)—Test of finality ia whe¬ 
ther right of parties are finally disposed 
of—Order is not final if rights 
bo be determined in ordinary way Ui^der 
of remand leaving suit alive to be r* 
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-CIVIL P. C., S. 109 

in ordinary way is nob final order and is 

nob appealable ^ ,,, 

142 I C 328=1933 M W N 166=10 OWN 
195=37 C W N 405=11 Bang 58 = 1933 
A L J 244=35 BLR 331=64 M L J 307= 
37 M L W 331=57 C L J 136=60 I A 7^ 

1 R 1933 P C 59=A I R 1933 P C 58 (P C). 

-S. 109 —Special leave—Special leave 

to appeal granted on ex parte applica¬ 
tion—Board is not precluded from going 
into question of competency of appeal 

on facts being known 
130 I C 612=59 M L J 444=32 BLR 1576 
=52 C L J 429=35 C W N 33 = 57 1 A 279 
=I R 1931 P C 68 = 12 P L T 1=33 M L W 
74=10 Pat 86=1931 M W N 286= 
A 1 R 1931 P C 22 (1) (P C). 

-S. 109 —Family settlement is ques¬ 
tion of mixed fact and law 

144 I C 293=1 R 1933 All 409=1933 
A L J 1185=A ! R 1933 Ail 493. 

---S. 109 —Dismissal of appeal in High 

•Court for default—Application for resto¬ 
ration dismissed — Appeal from latter 
order to Privy Council does not lie 
“Final order on appeal” means order 

made as result of appeal filed 

145 ! C 534=1933 A L J 255 = 6 R A 
li4=A I R 1933 All 453 (1). 


CIVIL P. C., S. 109 

question of law of great public or pri¬ 
vate importance _ - 

143 1 C 312=54 All 459=A I R 1933 All 4. 

- S. 109 (a) and O. 47, B. 7 Final 

order—Order grantingreview is not finil 
order—Mere fact that appeal is per¬ 
missible against order under O. 47, B. 7, 
does nob make case fit for appeal to His 
Majesty 

140 I C 110=54 All 401=1 R 1932 All 604 
= 1932 A L J 235=A 1 R 1932 All 318. 

--S. 109 (a)—Words “final order” in¬ 
clude order dismissing appeal for failure 

to furnish securitv for costs 
140 1 C 125=54 All 390=1 R 1932 AH 618 
= 1932 A L J 254=A I R 1932 All 312. 

- s. 109 (a )—High Court’s decision 

I on point of limitation remanding suit 
for decision on other cardinal points is 
not final order and no appeal lies under 
S. 109 (a) 

144 I C 916=35 BLR 458=6 R B 18= 
' AIR 1933 Bom 260. 

' -S. 109 (c)—S. 109 (e) is meant to 

. meet special cases 

' 144 I C 916=35 BLR 458=6 R B 18 = 


A I 1 R 


n 


-S. 109 (c) — Pleader punished for 

•contempt of Court committed personally 

—Also punished professionally by order 

"Suspending him from practice—Leave to 

appeal to Privy Council must be granted 
145 ! C 853 = 1933 A L J 273=1933 Cr C 
387 = 55 All 246=A I R 1933 All 225. , 

■-S. 109 (c)—Order suspending advo¬ 

cate for three months—Leave to appeal 
granted—High Court can direct that 
order of suspension be in abeyance till 

disposal of appeal 

143 1 C 480=1932 A L J 861= - 

A I R 1933 All 18. 

-S. 109 (c)—Order suspending advo¬ 
cate from practice — Leave to appeal , 

ebould be granted 

143 1 C 480=1932 A L J 861= , 

A I R 1933 Ail 18. j 

-S. 109—Appeal to High Court from 

order rejecting application to set aside 

■ex parte decree—Order allowing appeal 

and setting aside ex parte decree is final 

order within S 109 

143 I C 450=1932 A L J 838 = 54 All 

941=A I R 1933 All 15. 

-S. 109 (c)—Appeal to Privy Council 

in cases of questions of law of import¬ 
ance may be justified 
140 I C 418=54 All 431=A I R 1933 All 8. 

-S. 109 (c)—S. 109 (c) has limited 

■scope and must be applied with dis¬ 
crimination and caution—There must be 


- S. 109 —Certificate for leave to ap¬ 
peal granted—Subsequent compromise— 
High Court cannot pass decree in terms 
of compromise 

145 I C 286=35 BLR 413=57 Bom 369 = 

6 R B 74=A I R 1933 Bom 244. 

-Ss. 109 and 110—Appeal to Privy 

Council from appellate decree of High 
Court—Decree of Privy Council—High 
Court directed to obtain precise figures 
—Decree accordingly by Division Bencb 
—'.\pplication to appeal to Privy Coun¬ 
cil from this decree under Ss. 109 and 
110 or Cl. 39, IjOtters Patent (Bombay) 
—Case comes under neither and permis¬ 
sion to appeal should not be granted 

136 I C 183 = 55 Bom 7S5 -1 R 1932 Bom 
167=33 BLR 1476=A I R 1932 Bom 90. 

-^S. 109 (a) —Death of one of respon¬ 
dents during poDclancyof appeal in High 
Court — Dismissil of whole appeal on 
ground that appeal al^ated is final order 
passed on appeal within meaning of 
3. 109 (a) alUrraing decision of lower 
Court 

j 144 1 C XS = ! R 1933 Lain 406 = 

A i R 1933 Lah 690. 

' -S. 109 (rt) — “Decision” meins 

^ merely decision of suit and nob judg- 
1 ment 

, 144 ! C 18 = 1 R 1933 Lah 406 = 

AIR 1933 Lah 690. 


1931-33 T. D.—21 22 
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S. 109—Kem^nd order in insolvency 
Application for leave to appeal dis¬ 
missed for want of final order—Adjudi¬ 
cation annulled and hence no order 
passed by lower Court on remand order 
“Application for leave already dismissed 
cannot be revived 

145 I C 131=A I R 1933 Lah 82. 

’ S. 109—Two separate suits — One 
application for leave to appeal to His 
Majesty is not authorized 

140 I C 70=33 P L R 455=1 R 1932 
LaH 682=A I R 1932 Lah 441. 

-S. 109- 


" High Court disposing of 
two appeals in two suits by one judg¬ 
ment—One application for leave to ap¬ 
peal to His Majesty filed within limita¬ 
tion — High Court asking to file two 
separate applications—Two applications 
filed but after limitation — Two subse¬ 
quently filed applications time-barred— 
But first application was allowed to be 
amended so as to cover only one suit 

140 1 C 70=33 P L R *455=1 R 1932 
Lah 682=A I R 1932 Lah 441. 

-S. 109 (a)—Final order — Decision 

on criminal issue—Order is final—Test 
is whether order finally disposes oil* the 
riglits of pirties 

132 i C 211 = 1 R 1931 Lah 547= 

A I R 1931 Lah 556. j 

-Ss. 109aDdllO—Certificate—Value j 

exceeding lis. 10,000 but the judgment 

of the High Court affirming decision of 

lower Court — No certificate can be 

granted unless there is a substantial 

question of law involved or the case is 

otherwise fit to he certified 

135 I C 510 = 32 P L R 860. 

-Ss. 109 and 110 — High Court is 

bound bv plain words of S. IIO 

139 I C 54 = 1 R 1932 Mad 616=35 
M L W 206=A I R 1932 Mad 46. 

-Ss. 109 and 110—Petitioner prinia 


facie satisfying conditions prescribed l)y 

S. 109—High Court is bound to grant 

leave—Chonne of success immaterial 

139 I C 54 = 5 R 1932 Mad 616 = 
35 M L W 206=A I R 1932 Mad 46. 

-S. 109 (fi)—Difficult question of law 

is not sufficient—It must be of public 
importance 

132 i C 290=193! M W N 760= 
1931 Mad 642 = A ! R 1931 Mad 642. 


I R 

-S. 109 

order is 


— Final order -- Komand 
a final order when it deter¬ 
mines rights of parties—It is inter¬ 
locutory when is relates to matter of * dismissing appeal for appellant’s failure 


CIVIL P. C., S. 109 
procedure only ^ 

130 1C 102=1 R 1931 Wag 38=r 
27 N L R 172=A I R 1931 Nag 24.. 

-Ss. 109 (a) (c) and 110 and O. 45,. 

R. 3 Appeal prima facie falling under 

S. 109 (a) Will not ordinarily be conver¬ 
ted into on© under S. 109 (e) merely be¬ 
cause it fails to reach money value re¬ 
quired by S. 110—Only under excep¬ 
tional circumstances High Court will 
certify appeals of value of less than 

Rs. 10,000 under O. 45, R. 3 

10 O W N 953=A I R 1933 Oudh 394 (2). 

S. 109— S. 12, Oudh Courts Act,, 
overrides S. 109, regarding appeals to- 
Privy Council—Appeal from judgment 
of single Judge lies to Bench and not to 
Privy Council 

134 1 C 1017=8 OWN 1207= 

1 R 1931 Oudh 425=A I R 1932 Oudh 163. 

- S. 109 (a), {c) —Order refusing ap¬ 
pointment of receiver is not final order 
and leave to appeal to Privy Council 

should not be granted 

144 ! C 457=14 P L T 302=12 Pat 723= 

I R 1933 Pat 239=A I R 1933 Pat 293. 

- S. 109—Final order—Order refus¬ 
ing to allow to appeal in forma pauperis 
is not final order within 01. 37 Letters- 

Patent (Rangoon) 

141 I C 277=10 Rang 504= 

I R 1933 Rang 20=A I R 1932 Rang 192 (1). 

- S. 109—Appeal to Privy Council-^ 

Final order— Remand order disposing 

rights of parties finallv is final order 

141 I C 275=10 Rang 499= 

I R 1933 Rang 20=A I R 1932 Rang 189. 

- S. 209 (a) — Final order explained 

—Remand order under O. 41, B. 25, 

without determiniug whether plaintifi* 

has cause of action for determining issues 

of fact, is not final order 

140 I C 420=10 Rang 335= 

1 R 1932 Rang 238=A 1 R 1932 Rang 137. 

- S. 109 (c) —Order directing prose¬ 
cution for criminal olTonce is more of 

criminal nature than of civil 

132 I C 474=1 R 1931 Sind 90= 

A I R 1931 Sind 120. 

S. 1 IO—Afpihmikg judgment 

- -S. 110 — Affirming judgment — 

“Affirms”—Cross objection of small value 

filed in appeal vp^Iued at over Rs. 10,000 

allowed, but appeal dismissed — Decree 

drawn up varying decree of Court below 

does not alfirm decree and appellant has 

riebt of appeal under S. 110 
135 I C 234=54 Ail 146=1 R 1932 All 58= 
1931 A L J 968=A I R 1932 All 65 (S Bj. 

S. 110—Affirming judgment—Order 
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civil- P. C., S. 110—Affirming judgment 
to fuvpish security for costs amounts to 
aflicming decision of Court below: 
(Obiter) 

140 I C 125=54 All 330=IR 1932 A1I618= 
1932 A L J 254=A 1 R 1932 All 312. 

- S. 110—Affirming judgment— Two 

Courts concurring in finding of fact— 

Finding cannot be attacked 

135 I C 605=13 Lah 338=32 P L R 833= 
1 R 1932 Lah 141=A1 R 1932 Lah 121 (2). 

- S. 110 — Affirming judgment — 

Decree affirmed by High Court on its 
own reasoning and in disagreement with 
that of trial Court—Decision is one of 
affirmance 

AIR 1933 Pat 703 (S B). 

-S. 110—Affirming judgment—Mere 

variation in matter of costs does not 
alTect question whether judgment is one 
of affirmance 

A 1 R 1933 Pat 703 (S B). 
-S. 110—Affirming judgment—Whe¬ 
ther judgment is judgment of affirmance 
or not depends upon whether it is one 
affirming judgment of lower Court — 


CIVIL P. C., S. no—Applicability 
! declared entitled to Rs. 100 per month-^ 
On getting offer for premises, widow 
asked to vacate—Widow refusing con¬ 
tending that there was no necessity— 
High Court holding that there was ne¬ 
cessity—Case fell within both Paras. 1 
i and 2, S. 110 —High Court’s order held 
final within S. 110 

140 1 C 254=34 BLR 834=56 Bom 526= 
I R 1932 Bom 589=A I R 1932 Bom 543. 

I-S. 110 — Applicability — Single 

Judge of High Court is Court “imme- 

' diatoly below” Division Bench 

135 I C 605=13 Lah 338=32 P L R 833= 
I I R 1932 Lah 141=A I R 1932 Lah 121 (2). 

I -S. 110 —Applicability—Suit for ac¬ 

count—Each objection raised by party 
is not different subject-matter and 
decree passed cannot be taken to be 
I several decrees relating to several sub- 
! ject-matters 

; 139 1 C 54=1 R 1932 Mad 616= 

I 35 M L W 206=A I R 1932 Mad 46. 

1 Consent -DEcnRE 

i-S. 110 —Consent decree—Consent 


Whether eff ect is favourable or detri- ’ decree for money creating charge on im- 


mental to appellant is immaterial i 

144 I C 320=1 R 1933 Pat 235= ! 

A 1 R 1933 Pat 262. | 

Applicability I 

-S. 110—Applicability—Two appeals t 

to Privy Council, one from Division j 

Bench and other from Letters Patent— | 

Both decisions should not be certified 
131 I C 309=35 C W N 583=1 R 1931 P C . 

117=1931 M W N 620=33 BLR 940 = 
61 M L J 47=58 I A 141 = 34 M L W 356= 
58 Cal 1281=A I R 1931 P C 104 (P C). 

-S. 110 —Applicability—Suit involv¬ 
ing claim to property of more than i 
Rs. 10,000—Fact that valuation of suit 
as put in plaint is less than Rg. 10,000 ; 
is immaterial 

143 I C 450=1932 A L J 838 = 54 All 941 = 

A I R 1933 All 15. 

— S. 110 —Applicability—cuit valued , 
at Rs. 9,000—Finding that the value of 
the subject-matter was not undervalued I 
—Defendant valuing decree for appeal | 
at Rs. 9,000—Neither party can go be- | 
hind over Rs. 10,000— S. 110 cannot ■ 
apply because though the question in- ; 
volved is one of law, it is not of sufti- j 
cient importance 

133 I C 415 (All). 
S. 110“—Applicability — Mainten¬ 
ance decreed to widow—She declared 
entitled also to occupy portion of certain 
premises, value of that portion being 
over Rs. 10,000—In case there was ne¬ 
cessity to sell those premises, she being 


movable proprety—Execution by ap¬ 
pointment of receiver— Appeal from 
order appointing receiver dismissed 
with additidnal direction to receiver— 
Substantial question of law held not in¬ 
volved 

126 I C 719=51 C L J 270= 
I R 1930 Cal 767=A 1 R 1931 Cal 174. 

Leave to Appeal 

-S. 110—Leave bo appeal—Value of 

subject-matter of suit and appeal over 
Rs. 10,000—High Court substantially 
varying decision of trial Court—Leave 
to appeal to Privy Council must be 
allowed although no question of law is 
involved 

139 I C 54=! R 1932 Mad 616 = 
35 M L W 206=A 1 R 1932 Mad 46. 

S, 110—Leave to appeal—Value of 
subject-matter of suit in trial Court over 
Rs. 10,000—Bub value of subject matter 
in dispute in appenl to Privy Council 
less than Rs. 1(),000, but affecting pro¬ 
perty of greater value—High Court re¬ 
versing lower Court’s decision— Held 
certificate should be gr.anted 
I AIR 1933 Oudh 397. 

Reversing Judgment 

-S. 110 —Reversing judgment—Modi¬ 
fication of lower Court’s decree by High 
1 Court of pecuniary nature in appellant's 
favour—It is variation of lower Court's 
j decree But appellant cannot make that 
! ground for appeal to Privy Council on 
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CIVIL P. C., S. 110 — Reversing Judgment 

grounds unconnected or dissociable from 

those in which Courts were of one mind 

140 I C 68=28 N L R 142= 
I R 1932 Nag 126=A I R 1932 Nag 118. 

Substantial Question of LA^Y 
S. 110—Substantial question of law 


—Interpretation of document when it 
arises between parties is substantial 
question of law 

145 I C 549 = 1933 A L J 172=6 R A 118= 

A i R 1933 Ail 561. 

• -S. 110—Substantial question of law 

—Parties agreeing to abide by statement 
of referee—Question as to nature of pro¬ 
ceeding is substantial question of law 

138 1 C 670=1932 A L J 730 = 54 All 858= 

A I R 1933 All 177. 

• -S. 110—Substantialquestion of law 

*—Whether widow became full proprietor 
of yoeman tenancy land or whether it 
was bo be considered mere accretion to 
her husband’s estate is nob substantial 
question of law within meaning of 
S. 110 

A I R 1933 Lah 1044 (2). 

-S. 110—Substantial question of law 

■—Substantial question of law ^not of 

general importance but as between the 

parties is sutlicient , 

^ 144 I C 18=1 R 1933 Lah 406= 

A I R 1933 Lah 690. 

-S. 110—Substantial question of law 

—Substantial question of law is one on 

-which there is 

1 R 1931 Lah 514=A I R 1932 Lah 56 (1). 

_ 5 110— Substantial question of 

law— Application of legal priociples to 
particular set of facts is not substantial 

question oM^v 251=32 P L R 599 = 

I R 1931 I^h 998=A I R 193i:Lah 753 (2). 

_ 5 110—Substantial question of law 

-^-Substantial question of law as between 

narties to the case, and not merely of 

General importance, must exist to give 

of anneal to Privv Council 
light ot I P c 711=1 R 1933 Mad 238= 

AIR 1933 Mad 221. 

_ S 110 —Substantialquestion of law 

—“Substantial question of law” moans 

substantial question of law between 

parties and not question of general im- 

portanco 10 O W N 879. 

-S 110 — Substantial question of law 


—Whether certain words in Urdu have 
effect of divorce is 'not substantial ques¬ 
tion of law ^ ^ 630=9 OWN 103 = 

1 R 1932 Oudh 320=A I R 1932 Oudh 134. 


CIVIL P. C., S. 110—Substantial Question of 
Law 

-S. 110—Substantialquestion of law 

—Question should be such as is debat. 

able in view of authorities or that au. 

thorities may require reconsideration 

A I R 1933 Pat 703 (S B). 

-S. 110—Substantial question of law 

—Only substantial question of law co¬ 
vered by decision of Privy Council— 

Leave was refused 

133 I C 494=9 Rang 360 = 
I R 1931 Rang 270=A I R 1931 Rang 283. 

Valuation 

-S. 110 — Valuation —Each con¬ 
dition must be separately fulfilled 
Material date for determining amount 
or value of subject-matter in trial Court 

is date of institution 
132 1 C 605=53 C L J 390=35 C W N 669 
= 33 BLR 954=1 R 1931 P C 189= 
1931 MW N 657=61 M L J 273= 
A 1 R 1931 P C 125 (P C). 

I -S. 110, Para. 2—Valuation—“Pro- 

iperty” need not necessarily be subject- 

Imatter in dispute in suit 
138 I C 670=1932 A L J 730 = 54 All 858 = 

A I R 1933 All 177. 

-S. 110—Val uation—Suit for parti¬ 
tion of house—Value for purpose of ap- 
peal to Privy Council is value of whole 

C 670 = 1932 A L J 730 = 54 All 858= 

AIR 1933 All 177. 

-S. 110—Valuation—Words “must 

involve directly or indirectly some claim 
or question to ot respecting property of 
Rs. 10,000 or upwards in value” refer to 
suits in existence and not to prospective 
suits 

140 I C 418=54 All 431=A 1 R 1933 All 8. 

-S. 110—Valuation—Subject-matter 

of suit or appeal is not necessarily iden- 
tical with subject-matter in dispute bet¬ 
ween parties 

143 I C 312=54 All 459=A I R 1933 AU 4. 

-S. 110—Valuation—Suit for speci¬ 
fic performance of contract bo sell pro¬ 
perty worth over Rs. 10.000—Subject- 
matter of suit is property worth over 
Rs. 10.000 {Obiter) 

140 I C 254=34 BLR 834 = 56 Bom 526= 

1 R 1932 Bom 589=A ! R 1932 Bom 543. 

-S* 110—Valuation— Valuation in 

lower Cciirt effects as estoppel 

132 I C 910=58 Cal 66= 

; I R 1931 Cal 622=A I R 1931 Cal 417. 

!-S. 110 — Valuation — Valuation 

iunder S. 110 is real or market value and 
where under Court-fees Act or other- 
*wise, plaint or memo of appeal is not to 
be valued according to real market value. 


330 


329 


Current Digest, 1931-1933 


CIVIL P. C., S. 110—Valuation 
doctrine of approbate and reprobate has 
no application 

132 1 C 910=58 Cal 66=1 R 1931 Cal 622 

=A I R 1931 Cal 417. 

- S. 110 —Valuation—Subject-matter 

of suit cannot be treated as of different 

value for purposes of trial or appellate 

Court and Privy Council 

132 I C 910=58 Cal 66=1 R 1931 Cal 622 

=A I R 1931 Cal 417. 

- S. 110 —Valuation—For determining 

value of property material date is date 

of decree from •which appeal is to be 

made 

138 I C 37=33 P L R 647=1 R 1932 Lah 

407=A 1 R 1932 Cal 526. 

- S. 110 —Valuation—Plaintiff is not 

entitled to include interest accruing sub¬ 
sequent to suit in determining amount 
or value of subject-matter—Granting of 
interest itself and rate is left to the dis¬ 
cretion of Court—Defendant must appeal 
against whole decree passed against him 
while plaintiff can appeal against claim 
dismissed 

143 1 C 130= 1933 M W N 260=64 
M L J 496 = 37 M L W 491=1.R 1933 Mad 

280=A I R 1933 Me.d 401. 

- S. 110 —Valuation—Decree for pay¬ 
ment of certain amount after taking ac¬ 
counts is one and not series of decrees 

139 I C 54 = 1 R 1932 Mad 616 = 35 M L W 

206=A I R 1932 Mad 46. 

-S. 110 —Valuation—Mortgage suit 

—Interest pendente lite with future in¬ 
terest dies datus should be considered to 

determine value of suit 

141 IC4 2 = 28 NLR345=15NLJ 154 
= I R 1933 Nag 24=A I R 1933 Nag 22 


-S. 110—Valuation—Costs of origi. 

nal suit cannot be considered— {Semhle) 
141 I C 42=28 N L R 345=15 NLJ 154 
= 1 R 1933 Nag 24=A I R 1933 Nag 22. 

-S. 110—Valuation —Determining 


factor as regards valuation for appeal is 
detrinsental to appellant and subject- 
matter of suit so far as appellant’s in¬ 
terest is concerned—Execution by ap¬ 
plicant of his share—No question respect¬ 
ing property other than share arising— 
Share valued less than P.s. 10,030—Leave 

to appeal cannot be granted 

132 I C.280 = 9 Rang 52 = 1 R 1931 Rang 

168=A I R 1931 Rang 138. 

-S. Ill—Order of single Judge of 

High Court in revisional jurisdiction— 
Leave to appeal to Privy Council cannot 
be granted 

134 I C 1164=33jBL R 1106 = 1 R 1932 
Bom 44=A 1 R 1931 Bom 503, 


CIVIL P. C.. S .111 

- S. Ill—Constructive res judicata 

does not apply , ^ 

137 1 C 606=9 OWN 488=rR 1932 

Oudh 243=16 R D 246=13 L R A Rev 246 
=7 Luck 716=A I R 1932 Oudh 199 (FB). 

-Ss. Ill and 109 (b)—Chief Court of 

Oudh is High Court within meaning of 

S. 109 (b). though nob under S. Ill 

134 1 C 1017 = 8 OWN 1207 = 1 R 1931 
Oudh 425=A 1 R 1932 Oudh 163. 

-S. 112—Notwithstanding proviso to 

R. 7, O. 45. R. 9 prescribed by Privy 

Council prevails under S. 112and High 

Court has jurisdiction to change form of 

security 

132 I C 438=1 R 1931 Bom 326=33 Bom 

L R 487=A 1 R 1931 Bom 278. 

-S. 113—There is no analogy bet¬ 
ween appeal and reference .. 

140 IC 123=54 All 891=1.R 1932 AH 615= 
1932 A L J 816=A 1 R 1932 All 651. 

—-S. 114 — Revenue Court has no 

power of review 

138 I C 465=16 R D 327=1 R 1932 All 
418=54 All 646=1932 A L J 437= 

A I R 1932 All 293 (FB). 

-S. 114—No review lies from judg¬ 
ment of Bench hearing appeal under 

Letters Patent (Allahabad), Cl. 10 

132 I C 24=1931 A L J 187 = 1 R 1931 All 
456=o3 All 535=A 1 R 1931 AH 244 (FB). 

-S. 114—Ground for review Review 

on ground that ruling of High Court had 
not been brought to its notice on pre¬ 
vious occasion is wrong 
132 1 C 815 = 1931 AL J 889=1 R 1931 All 
559=11 L R A Rev 362=15 R D 16= 

A I R 1931 AH 91. 

-S. 114—Review—Three stages des¬ 
cribed—Petition for review rejected at 
second stage—Appeal pending against 
order sought bo be reviev/ed—Such ap¬ 
peal is competent 

139 I C 436 = 55 Mad 871=1 R 1932 Mad 
678=193 2 MW N 1124 = 63 M LJ 357 = 
36 M L W 242=A 1 R 1932 Mad 669. 

-Ss. 114 and 115—Review or revi¬ 
sion cannot be granted when remedy is 
by wav of appeal 

135 I C 539=1931 M W N 963 = 1 R 1932 

Mad 123=A I R 1931 Mad 828. 

-S. 114 — Application for review 

against decision on appeal under Letters 
Patent does not lie 

134 I C 630 = 1 R 1931 Pat 486=12 P L T 

652=A ! R 1931 Pat 409. 

-S. 114—Obvious and patent error 

of law is good ground for review 

A I R 1933 Rang 85, 

-S. 115— Amendment op decree 

-Ss. 115 and 152—Amendment of 

decree — Application for amendment 
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CIVIL P, C., S. 115—Amendment of decree 
under S. 152—Test is whether decree is 
or is nob in accordance with intention of 
Judge—If it is not it should be amended 
Order of Court refusing to do so is 
revisable 

134 IC 100d=IR 1931 Oudh417=8 
OWN 1121=A I R 1931 Oudh 422. 

Appeal 

" S. 115 and O. 41, R. 25—Appeal— 
Order of remand under O. 41, R. 25 is 
not appealable—Appeal can be treated 
as revision 

145 I C 183=37 C W N 190=6 R C 78= 

A I R 1933 Cal 496. 

-S. 115—Appeal—Objection to at- 

tachment allowed and dismissal of exe¬ 
cution application—Appeal from order 
as against objector does not lie but ap¬ 
peal can be treated as revision 

145 I C 730=6 R L 133 = 
AI R 1933 Lah421. 

-S. 115—Appeal—Appeal cannot be 

treated as application for revision in ab¬ 
sence of want of jurisdiction or illegal 
exercise of jurisdiction 
141 I C 400=34 P L R 270 = 1 R 1933 Lah 

1I8=A I R 1933 Lah 135. 

- S. 115— Appeal — Plaint undor- 

yalued—Suit decreed i)y Second Class 
Sub-Judge—On appeal to lower appel¬ 
late Court objection regarding valuation 
raised—Plaintiff making up deficiency 
in court-feo—Objection raised that suit 
as properly valued was not within juris¬ 
diction of Second Class Sub-Tudgo— 
Dower appellate Court accepting objec 
tion and remanding suit to Pirst Class 
Su)>-Judge for retrial—Order of remand 
held not appealable but appeal could bo 
treated as revision—Remand order held 
not correct and lower appellate Court 

should trv suit on merits 

138 I C 62=33 P L R 634 = 1 R 1932 L&h 

391=A I R 1932 Lah 538. 

-S. 115—Appeal—Appeal allowed — 

Revision should not bo granted 

145 I C 766=6 R M 131 = 
A I R 1933 Mad 217. 

-S. 115—Appeal—Court has discre¬ 
tion to treat appeal ns civilrevision 
14 1 I C 817 = 37 M L W 114=64 M L J 119 
= 1933 M W N 43 = 56 Mad 453 = 1 R 1933 

• Mad 1G7=A I R 1933 Mad 152. 

-S. 115—Appeal-Appeal not main¬ 
tainable—Question of jurisdiction raised 
•—Appeal can be converted into revision 

142 I C 97 = 1 R 1933 Pesh 4 = 

A I R 1933 Pesh 46. 

S. 115—Appeal—Appeal and Revi- 


.S 


CIVIL P. C., S. il5—Arbitration 

APvBITRATION 

-S. IIS—Arbitration—Order of re¬ 
ference to arbitrators is open to revision 
143 1 C 191=54 All 297=1 R 1933 All 

202= AIR 1932 AH 665. 

-S. 115— Arbitration — Registered 


agreement to refer dispute to live arbi¬ 
trators—One arbitrator absent—Parties 
agreeing orally to abide by award by_ 
four arbitrators only—Oral agreement 
held not to modify registered agreement 
—But case held not fit for exercise of 
discretion 

135 I C 230 = 1931 A LJ 1087=1 R 1932 

All 54=A I R 1932 AU 154. 

-S. 115— Arbitration —Court ap¬ 


pointing arbitrator without notice to 
other party—There is material irregula¬ 
rity in procedure and S. 115 applies 
* 137 I C 514= I R 1932 All 328=53 AU 
778 = 1931 A L J 682=A I R 1931 All 761. 

-S. 115 —Arbitration—Arbitration 


Act S. 19—Order refusing to stay pro- 

I ceedings under S, 19—Revision lies 
132 I C 850=13 Lab 59=33 P L R 887=1 R 
1931 Lah 690=A I R 1931 Lab 644. 


S. 115—Arbitration 


- Reference to 
for superses- 
Order super- 
to order deci- 


-Order of Court 
parties to pro¬ 
final and revi¬ 


sion con* pared ^ ^ 

144 1 C 883 = 6 R S 12=A I R 1933 Sind 200. 


arbitration—Application 
sion made subsequently- 
seditig reference amounts 
ding case 

133 I C 379 = 32 P L R 391=1 R 1931 Lah 

847=A I R 1931 Lab 318. 

- S. 115—Arbitration—Suita for de¬ 
claration that certain documents are 
void and injunction to resbruin opposite 
party from proceeding to arbitration 
under arbitration clause- 
staying suit and asking 
ceed with arbitration is 

sion lies from it 

130 I C 769=1 R 1931 Lah 337= 

A 1 R 1931 Lah 66. 

-S. 115— Arbitration — Arbitration 

proceedings ““ Mere illegality w’ithout 
substantial harm does nob justify inter¬ 
ference 

136 I C 207=1 R 1932 Mad 271 = 1931 
M W N 961 = 34 M L W 725 = 61 M L J 

761=A I R 1932 Mad 157. 

--S. 115 and Sch. 2, Para. 5 (2j— 

Arbitration—Appointing fresh arbitra¬ 
tors without complying with para. 5 (2) 
—Order is without jurisdiction and re¬ 
vision lies 

A I R 1933 Oudh 540. 

-S. 115—Arbitration—Order refus¬ 
ing to make reference to Court is judi¬ 
cial order and subject to High Court 
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CIVIL P. C., S. H5—Arbitration 
revisional Jurisdiction 

137 I C 68='7 Luck 578=16 R D 320=13 
L R A Rev 148=9 OWN 234=1 R 1932 

Oudh 197=A I R 1932 Oudh 180. 

-S. 115—Arbitration—Court adjudi¬ 
cating on validity of reference—Decision 
is open to revision 

.139 1 C 596=26 SLR 368=1 R 1932 Sind 

133=A 1 R 1932 Sind 128. 

Award 

-S. 115— Award— If substantial 

justice is done, High Court is not bound 

to interfere with an award even though 

refeience to arbitration is not proper 

A 1 R 1933 All 924. 

-S. 115 -Award—Revision lies where 

-award is set aside and arbitration pro¬ 
ceedings are superseded 

133 I C 416=1 R 1931 All 656= 

A I R 1931 All 721. 

-S. 115— Award—Award granting 

joint decree against defendants as heirs 
of deceased—Award set aside, one defen¬ 
dant nob being party to reference—High 

Court will not interfere 

130 1 C 291 = 1931 A LJ 100=1 R 1931 
All 259=A I R 1931 All 242 (1). 

-S. 115—Award (Per Graham, J ,)— 

Award tainted with misconduct but sub¬ 
stantial justice doue—Decree in terms 
of award—High Court will not inter¬ 
fere in revision— {Mitter, J. Contra) 

129 I C 428=58 Cal 269 = 1 R 1931 Cal 
204 = 34 C W N 689=A I R 1931 Cal 53. 

-S. 115— Award— Neither appeal 

nor revision is competent from order re¬ 
fusing objection 

143 I C 309=34 P L R 651 = £ R 1933 Lah 

337=A I R 1933 Lah 692. 

-S. 115 — Award — Modification of 

award — Court acting with material 

irregularity—Revision is competent 
141 I C 72=34 P L R 34 = 1 R 1933 Lah 63 

=A I R 1933 Lah 139. 

-S. 115 and Sch. y, Para. 14 —Award 

—In the absence of objection by party 
Court is not bound suo motu to remit 
award under para. 14—High Court will 
nob interfere in revision with decree 
passed on award as made 

1933 M W N 831 = 38 M L W 330 = 60 
M L J 376=A 1 R 1933 Mad 697. 

S. 115 and Scb. 2, Para. 16—Award 
Court acting without jurisdiction in 
passing decree in terms of award under 
para. 16 Revision is competent 

10 O w N 1196=A I R 1933 Oudh 547. 

—1 S. 115 Award—Objection to award 
disallowed and decree passed — Award 
became final and decree is not open to 
revision 

10 O W N 669=A 1 R 1933 Oudh 327. 


CIVIL P. C., S. 115—Awkrd 

- S. 115 — Award '— Misconduct by 

arbitrator — Award made—Still Court 

can deal with misconduct 

A 1 R 1933 Pat 566. 

Case 

- S, 115—Case—Order setting aside 

ex parte decree is case 

133 I C 129=1931 A L J 377=! R 1931 All 
577=53 All 612=A I R 1931 All 294 (F B). 

- S. 115 — Case — Where there are 

issues of law and fact it is obligatory for 
Court to consider whether case can be 
disposed of on legal issue alone—Order 
rejecting application to consider issue of 
jurisdiction first without expressing opi¬ 
nion as to whether case can be disposed 
of on that issue is “case decided” within 

meaning of S. llfi 

1933 A L J 707=A I R 1933 All 753. 

- S. 115—Case—When effect of dis¬ 
allowing amendment is to debar plaintiff 
from proving part of claim it amounts 
to case “decided” 

145 i C 859=55 All 256=1933 A L J 268= 

A I R 1933 All 374. 

- S. 115—Case—Order allowing am- 


i 


ondment of plaint is not case decided 

within moaning of S. 115 

1933 A L J 27=55 All 169= 
A 1 R 1933 All 189. 

- S. 115—Case—Order restoring suit 

which had been previously dismissed is 

case decided within S. Ho 

144 I C 141 = 1 R 1933 All 384 = 1933 ALJ 

4=A I R 1933 Ail 41. 

-S. 115 — Case—“Case decided” — 

Order setting aside arbHration award 

does not amount to decision of “case” 

136 I C 568=53 All 1006=1 R 1932 All 216 
= 1931 ALJ 842=A i R 1932 All 452. 


S. 115 




Case” — Order setting 


aside arbitration award during pendency 

of suit—Decision of question wbebher 

the award is valid or invalid does not 

amount to decision of a case” 

136 I C 568=1931 .4 L J 842. 

-S. 115—Case—Case is decided with¬ 
in meaning of S. 115, when reference is 
made to arbitrator whom Court could 
not a])point 

137 I C 514 = 1 R )932 All 328=53 All 77S 
= 1931 ALJ 6S2 = A ! R 1931 All 761. 

-S. 115 — Case — Proceedings for 

temporary injunction are “a case” and 
revisable 

AIR 1933 Lah 1046. 

-S. 1 15—Case—“Case” is something 

wider than suit—Pub suit is also in¬ 
cluded in case 

143 S C 309=34 P L R 651 = 1 R 1933 
Lah 337=A ! R 1933 Lah 692. 
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CIVIL P. C., S.. 115—Case 

—^—S. 115—Case—Suit connected with 

pending appeal — Decision turning on 

result of appeal—Suit should be stayed 

—Order refusing stay is “case'’ within 

S. 115 i 

144 I C 107=1 R 1933 Lah 416= I 

A 1 R 1933 Lah 50. 

-S. 115—Case—Suit for accounts— 

Preliminary decree — Appeal preferred 
— Respondent furnishing security for 
satisfaction of decree—Further proceed¬ 
ings stayed — Proceedings relating to 
question of stay can be treated as “case” 
under S. 115—Court held not to have 

jurisdiction to discharge surety 

132 1 C 222=1 R 1931 Lah 558 = 

A I R 1931 Lah 503. ' 

- •-S. 115—Case—Meaning of — Deci¬ 
sion as to maintainability of claim for < 

mesne prohts is not case decided 

138 I C 30 = 9 OWN 339=1 R 1932 
Oudh 286=A I R 1932 Oudh 271. 

Court-Fke 

-S. i 15—Court-fee—Order deciding 

whether additional court-fee should bo 

paid or not is case decided within the j 

meaning of S. 115 and is open torevision 

1933 A L J 311 = 55 AH 274 = 

A I R 1933 AM 350. 

-S. 115 — Court-fee — Appeal lies 

against decision as to class of suit 

although nob against decision as to 

valuation—Even if no appeal held to lie, 

Higli Court can interfere in revision , 
133 I C 176=1 R 1932 Bom 160=33 BLR 

263=A I R 1931 Bom 234. | 

-S. 115—Court-fee—Decision favour¬ 
able to plaintifi—Even revision applica¬ 
tion bv Government does nob lie 

144 I C 516 = 56 Mad 744 = 65 M L J 25 = 
1933 M W N 737 = 38 M L W 80 = 1 R 1933 

Mad 426=A I R 1933 Mad 506. 

-S. 115—Court-fee—Court-fee ques¬ 
tions are open to revision on the plea 
that lower Court has erred in refusing 

jurisdiction ! 

134 1 C 816=1931 M W N 677 = 1 R 1931 

Mad 864 = 34 M L W 252= 
AIR 1931 Mad 716. 

-s. 115 —Court.fee — Lower Court's 

order that court-fee paid is correct is ■ 

nob revisable , . 

129 I C 254=59 M L J 953=1 R 1931 Mad 
254 = 32 M L W 694=A I R 1931 Mad 8. 

--S. 115—Courbfee—Court-fee insuUi- ■ 

cient—Decision reasonable No revision 

lios. 103 I C 268=.^ 7 B 1927 Nag 25G. 

Overruled , ^ 

141 I C 84'^16 N L J29=29 N L R 125 = 1 R 
1933 Nag 151=A 1 R 1933 Nag 107 (F B). , 

-S. 115—Courfc-fea — Interlocutory | 

order demanding additional court-rfee is , 


CIVIL P. C., S. 115—Court-fee ^ 

not interfered with in i*evision 

140 I C 817=13 P L J 590=1 R 1933 Pat 

23=A I R 1932 Pat 319^ 

Delay 

- S. 115—Delay—It is nob usual 

practice to interfere in revision after 
great delay unless reasonable explana¬ 
tion is given—Client did nob get proper 

advice in time is not good excuse 

142 1C 687=33 P L R 1070=1 R 1933 Lah. 

265=A I R 1933 Lah 175. 

•- S. 115—Delay—Practice is to enter¬ 

tain civil revision only if filed within 
three months of order 

A I R 1933 Pat 582. 

Discretion 

-S. 115— Discretion — Discretion 

given to Court should be exercised judi¬ 
cially—High Court will interfere in revi¬ 
sion if lower Court exercises discretion. 

without applying its mind 

A I R 1933 All 957.. 

-S.115—Discretion—Order in which 

issues are to be tried is to be decided 

by trial Court and High Court will not 

interfere in revision 

1933 A L J 784=A I R 1933 All 749. 

-S. 115—Discretion—Costs are in 

discretion of Court 

144 I C 76=1 R 1933 All 361 = 

A I R 1933All3!r 

-S. 115—Discretion exercised by 

lower Court—High Court will not inter¬ 
fere 

143 I C 464=1932 A L J 1068=54 AM 

1048=A I R 1933 All 106. 

-S. 115—Discretion—Grant of in¬ 
junction is dependent upon judiciale 
discretion — Balance of convonienc 
considered—Discretion should net be 

interfered with under S, 115 

143 I C 93=1932 A L J 803= 

A I R 1933 All 86. 

-S. 115—Discretion—Matter within 

discretion of Court—Court exercising, 
discretion in sound and reasonable 
manner—High Court will net interfere 
139 IC 44=34 B L R 382 = 1 R 1932 Bom 

463=A I R 1932 Bom 228. 

- S.115 and O. 21, R. 66 (£j (e)— 

Discretion—High Court will nob inter¬ 
fere where Judge has used his discretion 

fairlv under O. 21, li. 66 (2)(e) 

139 I C 225=1 R 1932 Cal 567=36 C W N 

347=A 1 R 1932 Cal 576. 

-S. 115—Discretion—Revision on 

matter wholly within discretion of trial 

Court—High Court cannot interfeie 

unless order is unsupported by considera¬ 
tions of justice or provision of law 
127 1 C 549=34 C W N 578=1 R 1930 Cal 

853=A 1 R 1931 Cal 268. 
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-S. 115— Discretion—Judge using 

discretion in refusing to refer matter to 
arbitration—High Court will not in¬ 
terfere ^ j ^ 

S. 115 and 0.41. R. 27— Discretion 
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CIVIL P. C., S. 115—Error of Law 
debtor—Order of dismissal though wrong^ 
was not revisable as the error was only 

one of pure law a t i 

133 1 C 404=1 R 1931 All ft'l^lBSl A L J 

995=A 1 R 1931 AI1667. 

S 115—Error of law—Finding on 


—Error of law by itself would not furnish 

a ground for revision unless Court has 

capriciously or unjustly exercised its 

discretion under O. 41, R. 27. 

137 I C 513=33 P L R 330, 

—— S 115—Discretion—Court has juris¬ 
diction to advance hearing of case 

without consent of both parties 
132 I C 128=1930 M W N 514 = I R 1931 

Mad 624=A I R 1931 Mad 376. 

- S. 115—Discretion—Court is not 

bound, bub has discretion to amend 

decree—High Court will nob interfere 

unless exercise of discretion isobviously 

wrong or unjust _ 

10 O W N 988=A I R 1933 Oudh 425. 

- S. 115—Discretion—Revision will 

nob be allovved where order of lower 

Court is eminently just 

137 1 C 151=7 Luck 642=1 R 1932 Oudh 
222=9 O W N 191=A 1 R 1932 Oudh 156. 

-S. 115—Discretion — Exercise of 

discretion of judicial principles should 

nob be interfered with in revision 

14 P L T 252=A I R 1933 Pat 239. 

Error op Law 

- S. 115—Error of law—Application 

for abbachmeab before judgment 

dismissed on ojisthken view of law 

Order cannot be interfered in revision 

1933 A L J 1269=A I R 1933 AH 557, 

-S. 115—Erroroflaw—Not bo allow 

partner to cross-examine ijlaintitf’s 

witnesses is to act not in accordance 

with law 

145 I C 812 = 1933 A L J 1264 = 

A I R 1933 All 523 

-S. 115— Error of law — Judge 


wrongly applying ruling commits only 
error of law and revision is nob main¬ 
tainable 

135 I C 231 = 53 All 519 = 1 R 1932 All 55 = 

A I R 1932 All 113 

-S. 115 — Error of lasv— Failure 

bo exercise jurisdiction owing bo error of 

law—Case is still covered bv S. llo 
133 1 C 407=1 R 1931 Ail 647=1932 A L J 
13=53 AH 95S=A i R 1931 AH 756. 

-S. 115—Error of law—Court order¬ 
ing at decree-holder’s insbaaco that loss 
in sale price should be recovered from de¬ 
faulting auction-purchase!—J udgraeut- 
debtor applying for recovering loss — 
Court dismissing application as tliat 
order was nob in favour of judgment- 


issue of res judicata—Revision does not 
lie 

135 I C 815=33 BLR 1596=1 R 1932 Bom 

127=A 1 R 1932 Bom 81. 

- S. 115 —Error of law Wrong ap¬ 
plication of section by lower Court 

Revision was allowed 

34 P L R 440=A I R 1933 Lah 335. 

- S. 115—Error of law—Claim for 

interest by way of damages in suit for 
price of goods sold is not tenable Such 
interest, if allowed, can be disallowed in 

revision ^ ^ ^ ^ ^ ^12. 

- S. 115—Error of law— Error of law 

unless affecting question of jurisdiction 

is not sufficient ground for revision 

133 I C 439=32 P L R 410. 

- S. 115-Error of law—Wrong deci¬ 
sion in question of res judicata by Court 
having jurisdiction to decide it is no 
ground for revision 32 P L R 130. 

-S. 115—Error cf law—High Court 

cannot} interfere with wrong decision on 

point of res judicata „ 

145 I C 380=6 R M 54 = 
A I R 1933 Mad 231 (1). 

- S. 115—Error of law—Court having 

inherent powers bo grant certain kind of 

application and nob doing so as wrong 

section quoted while filing it High 

Court should grant revision of order on 

that application , ,,, 

138 I C 121 = 1 R 1932 Mad 514=35 M L W 
57=1932 M W N 72=A I R 1932 Mad 223. 

-S. 115—Error of law—Mere error in 

law is not illegality ' ^ 

10 O W N 1145=A I R 1933 Oudh 534. 

- S. 115—Error of law — Lower^ Court 

allowing application barred by limitation 

I —Hi^’h Court can interfere in revision 
I 144 I C 147=-I R 1933 Pat 217 = 

A i R 1933 Pat 132. 

-S. 115—Error of law — Wrongly 

placing burden of proof is mistake of law 

—Mere mistake like this will not justify 

interference in revision 

134 1 C 744 = 9 Rang 71 = 1 R 1931 Rang 

312=A I R 1931 Rang 136. 


High Court 

S. 115—High Court—High Court 


has power to pass sucii order as would 

meet tVie ends of justice in mses before it 
145 I C 446 = 57 C L J 12/=6 R C 113= 

A I R 1933 Cal 559. 
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■CIVIL P. C.. S. 115-High Court 

p- High Court—High Court 

can interfere suo motu 
139 I C 167=36 M L W 646=1 R 1932 Mad 

632=1932 M W N 1244= 

_c ,ic A I R 1932 Mad 714. 

High Court—Powers of 
High Court under S. 75, Provincial In- 
.solvency Act, are wider than under S, 115 ! 

141 I C 48=28 N L R 295=1 R 1933 Nag ' 

21=A I R 1933 Nag 39. ' 
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I CIVIL P, C., S. IIS—interlocutory o?der 

noninterference h 

l31 1 C 503^1 R 1931 Rang 135= 

AIR 1931 Rang 183 (2). 

S. 115 Interlocutory order—In¬ 
terlocutory order can be revised in a 
proper case 

134 I C 744=9 Rang 71=1 R 1931 Rang 

312=A 1 R 1931 Rang 136. 


-S. 115—Interlocutory order (Per 

Interlocutory Order ^ Bzipchand, A. J. 6’J — Interlocucoi-y 

—Q 11 *^_I j. IT- I order must keep suit a live suit — 

loterlocutory order—Inter-I f 4 ,,„„ ,, r 

hnrv ir-. _' U^^fon, yl. J. O. Contra^ 


'locutory order in pending execution case ! 
■IS not open to revision 

_„ air 1933 All 959 (1). 

^•115 Interlocutory order-^lf dis- ! 

Se is properly exor- j 

Court will nob interfere ' 

140 1 C 445 = 56 CLJl = |R 1932 Cal 716= I 
^ A ! R 1932 Cal 83 I. ’ 

S. 115 Interlocutory order — In¬ 
terlocutory order without jurisdiction— ' 
It can be attacked in revision 

134 ! C 118=33 P L R 235=1 R 1931 Lah i 

886=A I R 1932 Lah 51. 


~ 115 Interlocutory order—Word 

case in S. 115 covers interlocutory ordor 
Such order, if it goos to root of tho 
■case and allows continuation of litiga¬ 
tion, which Court liad no jurisdiction to 

allow to continue, can he j’ovised 

130 I C 145 = 1 R 1931 Nai?49 = 27N L R 

251=A I R 1931 Nag 17. 
-S. 115—Interlocutory ordor— An¬ 
other romedv oi'en — No revision lies 
138 I C 20 = 9 O W N 339 = 1 R 1932 Oiidh 

286=A I R 1932 Oudh 271 

-S. 11.5—Interlocutory order—Re¬ 
vision lies more under S. 107, Govern¬ 
ment of India Act, than under 115 

A i R 1933 Rang 263. 1 

-S. 115- -Interlocutory order—It is' 

intoloral)l 0 tliab wliore issues are decided i 
separately, there should he what is really '■ 
an iuberim appeal in the form of an ap¬ 
plication in revision to High Court 

A I R 1933 Rang 263. 

— S. 115—Interlocutory ordor — Pre¬ 
liminary decision on issue of res judicata 
— High Court should not consider it in 


A I R 1933 Sind 279 (F B). 

Jurisdiction 

-S. 115—Jurisdiction—Order setting 

aside ex parte decree is not of same 
character as order that Court has jurisdic¬ 
tion in pending suit to trv suit 
133 1 C 129 = 1931 A L J 377 = I R 1931 

AH 577=53 All 612= 

, AIR 1931 All 294 (F B). 

' S. 115 —Jurisdiction — Refusing 
amendment amounts to failure of 
I jurisdiction 

‘ 145 I C 859 = 1933 A L J 268=55 All 256 
I =A I R 1933 All 374. 

,-S. 115—Jurisdiction—Jurisdiction 

« 

I is power to deal with matter and per¬ 
sons in question 

143 ! C 98 = 193 2 A L J 803 = 

A 1 R 1933 .411 86. 

-S. 115—Jurisdiction—High Court 

will not interfere unless there is misuse 

c of jurisdiction 

138 I C 822=1 R 1932 All 499= 

A I R 1932 All 223, 


revision 

AIR 1933 Rang 263. 

-S. 115—Interlocutory order—High 

Court should not interfere unless there 

would ho fniacarriago of justice 

143 I C 525=11 Rang 36=1 R 1933 Rang 

65=A I R 1933 Rang 49. 

-S. 115 —'Interlocutory ordei—High 

Court will interfere in revision if ir- 
ioParable damages would be caused by 


-S. 115—Jurisdiction—Application 

; for restoration of application under 0.21, 
R. 90, nob considered on merits bub dis¬ 
missed as unontertainabie—Lower Court 

does nob exerci'^e jurisdiction vested 
1 136 I C 283 = 1 R 1032 All 171 = 1931 A LJ 

622=A I R 1931 All 594. 

-S. 115—Jurisdiction—Jurisdiction 

is power bo hear and determine—It does 
nob depend upon regular exorcise of 
power or correctness of decision—Court 
has jurisdiction to decide wrong as well 
as right 

131 I C 878=1 R 1931 All 446=1931 A LJ 

301=A I R 1931 All 425. 

I-S. 115 (c) — Jurisdiction—Court 

having jurisdiction acting illegally or 
with material irregularity—Cl. (c^ ap¬ 
plies 

i 140 I C 381=34 BLR 1273=1 R 1932 Bom 
i 604 = 56 Bom 585=A 1 R 1932 Bom 584. 

S. 115—Jurisdiction—Order made 


without jurisdiction or with jurisdiction 
illegally exercised should only be in. 
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•Civil S. 115—Jurisdiction 

tetfered ^ith in revision 

140 1 C 376=36 C W N 871 = 

A I R 1933 Cal 17. 

-- S. 115—Jurisdicbion —Court; en¬ 
forcing p**e-empti.on where right does not 
exist — Order can be set aside under 
S. 115 

139 1 C 765=36 C W N 788=1 R 1932 Cal 

649=A I R 1932 Cal 857. 

- S, 115—Jurisdiction—Order extend¬ 
ing period of limitation in a manner not 
warranted by law is order without 

jurisdiction and revision lies 
129 I C 778=52 C L J 23=1 R 1931 Cal 

250=A 1 R 1931 Cal 319. i 

- S. 115 (c)—Jurisdiction — Courts ! 

'below wholly disregarding decree of 
High Court through accident — Act 
■though involuntary is an illegal exer¬ 
cise of jurisdiction 

T29 I C 308=34 C W N 515=1 R 1931 Cal 
27=58 Cal 111=A I R 1931 Cal 27. 

- S. 115 —’ Jurisdiction — Decree 

holder A taking out execution of decree 
•against B obtained at X—son C in¬ 
stituting suit at Y as to doclaratiou of 
title to property attached and applying 
for injunction bo stay sale— Y Court not 
•staying sale bub only issuing injunction 
directing X Court not to confirm it— 
Order not complied with by X Court— X 
Court held to have acted without juris¬ 
diction 

139 1 C 342 = 33 P L R 667=1 R 1932 Loli 

S75=A I R 1932 Lah 515. 

-S. 115 — Jurisdiction—Function of 

High Court is to correct errors regard¬ 
ing jurisdiction—Substituting its opinion 
for that of lower Court can be done only 
in appeal 


Civil P. C., S. 115—Jurisdiclion 
jurisdiction 

143 I C 84=16 M L J 29=29 N L R 125 = 

I R 1933 Nag 151 = 
A I R 1933 Nag 107 (F B). 

- S. 115 —Jurisdiction—S. 115 has 

no application where question of jurisdic¬ 
tion is not involved 

10 O W N 1145=A I R 1933 Oud 534, 

-S. 115 —Jurisdiction—Declining to 

proceed with execution is declining to 
exercise jurisdiction 

143 I C 189=10 OWN 263=1 R 1933 
Oiidh i69=A I R 1933 Oudh 225. 

- -S._115 —Jurisdiction—S. 115 applies 

bo jurisdiction alone 

134 1 C 1090=1 R 1932 Oudh 2=8 OWN 

999=A 1 R 1931 Oudh 408. 

- S. 115 —Jurisdiction—No question 

of jurisdiction involved—Revision can¬ 
not be allowed 

136 ! C 251 = 16 R D 9=12 L R ARev 380 = 

SOWN 1235. 

- S. 115 —Jurisdicbion—Lower Court 

exercising jurisdiction not vested in it— 

Judgmonb must be set aside 

A I R 1933 Rang 261. 

-S. 115 —Jurisdiction — Rscpouing 

time-barred ex parte decree by lower 
Court amounts to exercise of juris¬ 
diction not vested and can be interfered 
with in revision 

144 ! C 980 = 6 R R 23 = 
AIR 1933 Rang 110. 

-S. 115 —Jurisdiction — Objections 

tiled in time yet refused amounts to 

failure of jurisdiction 

142 1 C 835 = ! R 1933 Rang 4G = 
' A I R 1933 Rang 35. 

, -S. 115—Jurisdiction — Facts ous- 

ting jurisdiction mu?b b^ patent 

27 S L R 261=A I R 1933 Sind 229. 


140 I C 331 = 1 R 1932 Mad 859=55 Mad 
883 = 63 M L J 450 = 36 M L W 292=1932 ! 
M W N 350=A I R 1932 Mad 612 (F B). , 

-S. 115—Turisdictinn—Jurist! iction 

bo decide rightly or wrongly does not 
mean refusal to follow binding proce ! 
dents—Glaring error—High Court will , 
interfere ' 

140 1 C 325=1932 M W N 1338= I 

A I R 1933 Mad 94. i 

% 

S. 115—Jurisdiction—When lower ^ 
Court having jurisdiction decides point, 1 
High Court will nob interfere with de- ! 
eision though wrong 

130 I C 177 = 54 Mad 627 = 30 M L J 191= ! 
I R 1931 Mad 353 = 33 M L W 168 

= A ! R 1931 Mad 83. 

S. 115 Jurisrdicbion—Frror must 
■^06 such as would amount to failure of 


-S. 115—Juri.sdiction—S. 115 is nob 

directed against conclusions of law and 
fact in which question of jurisdiction is 
not involved 

142 ! C 379 = 26 SLR 491 — 1 R 1933 
Sind 91=A I R 1933 Sind 82. 

Leave to Sue 

-^S. 115—Leave to sue—Order re¬ 
jecting application to sue as pauper— 

Revision is maintainal)!o 

145 ! C 436=1933 A L J 110 = 55 All 216= 

6 R A 106=A I R 1933 All 295. 

-S. 115—Leave to sue—Application 

to sue as pauper accepted—Order being 

of interlociUorv nature no revision lies 
133 I C 465 = 1 R 1931 All 673=1931 A L J 

727=A I R 1931 All 659. 

-S. 115—Leave to sue — Order rejec¬ 
ting forma paiineris application is revis- 
able when violation of specific rules pre- 
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CIVIL P. C., S.115—Leave to sue 
judicea applicant 

140 I C 381=34 BLR 1273=1 R 1932 

Bom 604=56 Bom 585= 
A [ R 1932 Bom 584. 

- S. 115 —Leave to sue—Order either j 

granting or rejecting application for leave 

to sue in forma pauperis amounts to 

** case ” decided 

135 I C 331 = 1 R 1932 Rang 43= 

A I R 1931 Rang 318. 

- S. 115 —Leave to sue—Order refus¬ 
ing leave to appeal as pauper—Revision ! 
lies in proper case 

132 I C 707=9 Rang 92=1 R 1931 Rang 

195=A I R 1931 Rang 131. 

- S.115 —Leave to sue—Refusal of 

leave to sue as pauper—Revision lies 

132 I C 705=9 Rang 86=1 R 1931 Rang 

193=A I R 1931 Rang 129. 

- S. 115 —Leave to sue—Order refus¬ 
ing leave fo sue in forma pauperis is 
“ case ” decided within Civil l^roceduro 
Code 

142 I C 379=26 SLR 491=1 R 1933 Sind i 

91=A I R 1933 Sind 82. 

Material iRiiEGULARin* 

-S.'l IS—Material irregularity—Fail¬ 
ure to record finding that judgmeot- 
debtor by fraud prevented execution of j 
decree n.b some time within 12 years is ! 
material i -regularity and entitles High I 
Court to revise order allowing time- | 

barred npplicatien without such finding 
133 I C 583 = 1932 A L J 365=16 R D 
293=1 R 1933 All 467=13 L R A Rev 
199 = 54 All 573=A 1 R 1932 All 273 (FB) 

-S. 115 —Material irregularity—Fail¬ 
ure of Court bo consider matter to which 
attention is drawn is material irrcgula. 

rity in exercise of iuvisdiction 

1933 A L J 519=A I R 1933 All 648. 

-S. 115 —Material irregularity—Dis¬ 
trict Judge iJassing order which he has 
jurisdiction to make—Fact that incon¬ 
venience is caused to public does nob 


amount to 
larity 


illegality or material irregu- 
143 ! C 143 = 1933 A L J 759= : 


A 1 R 1933 All 343 


-S. 115 — Material irregularity — 

Award filed by arbitrator—Court accept- j 

ing award wifciioub giving time to parties ; 

tolile exceptions is material irregularity ' 
145 I C 403=1933 A L J 149=6 R A 62= i 

A I R 1933 All 313. , 

-S. 115 — Material irregularity — , 

Grossly improper procedure leading to 

denial of justice is material irregularity 

in eyorcise of jurisdiction 
145 1 C 436=1933 A LJ 310 = 55 All 216= | 

ORA 106=A I R 1933 All 293. i 

-S. 115 — Material irregularity —■ 


CIVIL P. C., S. 115 -Material Irregularity 

Commencement to write ju^gment- 
befbre hearing whole evidence and argu¬ 
ments is irregular 

A I R 1933 All 196». 

- S. 115, (c) — Material irregu¬ 
larity—Cl. (c) deals with material irre¬ 
gularity or irregularity in exercise of 
jurisdiction — Question of jurisdiction 
involved—Cl. (c) does not apply but 
Cls. (a) and (b) do—Revising Court cam 

determine if there is irregularity 

143 I C 98=1932 A L J 803= 

A 1 R 1933 All 86. 

- S. 115 — Material irregularity — 

Court taking up case on date nob fixed 

and passing orders behind back of parties 

—Such order is open to revision 

137 I C 263 = 1932 A L J 71=1 R 1932 

All 291=A 1 R 1932 All 166. 

- S. 115— Material irregularity— 

Transfering the case from one Court ta 

another competent to try it without 

issuing notice bo opposite party even if 

nob without jurisdiction is tainted with. 

material irregularity 

136 I C 384 = 1931 A L J 1061. 

-S. 115“Mat0rial irregularity—Pre- 

0 mj>tion—Cosharer not allowed to pre¬ 
empt equal shares nor in proportion to 
thoir shares of their interest as land¬ 
lords—>ranner of distribution was irre¬ 
gular and S. 115 applied 

136 I C 544=1 R 1932 Cal 224 = 
35 C W N 1058=A I R 1932 Cal 220. 

-S. 115 — Material irregularity- 

Guardians appointed — Party against 
whom order passed desirous of putting 
fresh facts for consideration of Court 
bhiowing ditTerent light on case—Par¬ 
ties also desirous of adducing evidence 
—Court must hear and record evidence 

—Failure brings the case within S, 115. 

130 I C 444=34 C W N 763 = 

A I R 1931 Cal 59. 

- S. 115 — Material irregularity — 

Court refusing to summon propsr witness 

acts with illegality and nob only with 

material irregularity 

145 I C 329=34 P L R 397=6 R L 95= 

A 1 R 1933 Lah 538. 

-S. 115 — Material irregularity — 

—Extension of time was granted—Fail¬ 
ing to consider plea of extension of time 

is material irregularity 

145 I C 153=6 R L 60= 

A I R 1933 Lah 260.. 

-S.115 and 0.21. R. 9-2—Material 

irregularity — Sale not confirmed in 

spite of R. 92—Order is revisahle 

142 I C 686=13 Lah 761 = 34 P L R 70= 

I R 1933 Lah 259=A 1 R 1933 Lah 99». 


346 


345 


CaRRENT Digest, 1931-1933 


CIVIL P, C., S. 115—Material Irregularity ] CIVIL P. C., S. 115 Material Irregularity 


-S. 115 — Material irregularity — 

Judgment-debtor’s application for cer¬ 
tification of certain amount not admit¬ 
ted by decree bolder in his execution 
petition dismissed as time-barred Re- 
-ceipt filed by judgment-debtor after dis¬ 
missal inquired into—Executing Court 
acts ultra vires and revision is compe¬ 


material irregularity 

145 I C 307=14 P L T 338=6 R P\159 = 

A 1 R 1933 Pat 284. 

-S. 115 — Material irregularity — 

Refusal to lead evidence on important 
matter is material irregularity in exer¬ 
cise of discretion 

144 I C 461=14 P L T 300 = 6 R P 1 = 

A I R 1933 Pat 278. 


tent even under S. 115 

1311 C 216=32 P L R 46=1931 Cr C 169 = 

32 Cr L J 647=16 A I Cr R 282= 

A I R 1931 Lah 105. 

-S. 115—Material irregularity—Suit 

sent for trial to wrong Court — It is 

material irregularitv—S. 115 applies 
138 I C 136=1 R 1932 Mad 517=35 M L W 
64=1932 M W N 53=A I R 1932 Mad 217. 

-S. 115 — Material irregularity 

Amendment allowed, effect of which is 
trial of time-barred suit—High Court 
will interfere 

133 1 C 497 = 61 M L J 316=33 M L W 648 
=I R 1931 Mad 737=A 1 R 1931 Mad 542. i 

I 

-^S. 115 — Material irregularity — 

Court finding entirely different case than | 

that set up by party—Irregularity jus- j 

tifies interference I 

132 I C 301=1 R 1931 Mad 653 
=A I R 1931 Mad 534. 


- S. 115 — Material irregularity — 

Avoiding procedure should not be en¬ 
couraged 

145 I C 261 = 6 R N 43= I 
A I R 1933 Nag 221 (1). 

-S. 115 — Material irregularity — 

Finding of fact reached owing to mis¬ 
conception of method by which question 
should be considered can be interfered 
with 

144 I C 844 = 29 N L R 164 = 6 R N 26 = 

A I R 1933 Nag 188. 

-S. 115 — Material irregularity — 

—Mere error in law is not irregularity 

within meaning of S. 115 

142 ! C 616=10 OWN 259=1 R 1933 

Oudh 110=A 1 R 1933 Oudh 240. 

-S. 115 — Material irregularity — 

In spite of decree-holder’s willingness to 
pay process fee, execution application 
dismissed—Revision was allowed 

143 I C 189 = 10 O V/ N 263 = 1 R 1933 
Oudh 169 = A I R 1933 Oudh 225. 


S. 115 — Material irregularity — 
j Refusing to entertain application 
without proceeding in accordance with 
law comes within S 115 

145 I C 387=14 P L T 361 = 6 R P 174 = 

A I R 1933 Pat 302. 

S. 115 — Material irregularity — 
Judge not confining to plaint acts with 


- S. 115 — Material irregularity — 

Failure to follow decision of single Judge 
of High Court by lower Courts is mate¬ 
rial irregularity within S. 115 

140 I C 572=11 Pal 616=1 R 1933 Pat 3 

=A I R 1932 Pat 346. 

- S 115 — Material irregularity — 

Court basing its decision on purely spe¬ 
culative factors about which there is no 
evidence acts with substantial irregu- 
laritv 

133 I C 687=11 Pat 161 = 1 R 1931 Pat 
399=12 P L T 656=A 1 R 1932 Pat 9. 

Misconstruction 

-S. 115—Misconstruction — Appeal 

from order granting review—Appellate 
Court confusing between reasons for re - 
view and order on review acts illegally 
—Revision lies 

140 1 C 409=28 NLR221 = 1R1932 
Nag 150=A I R 1932 Nag 177. 

- S. 115—Misconstruction— Concur. 

rent findings based on misinterpretation 

of document can bo revised 

146 1 C 363=A I R 1933 Pesh 67. 

Misconception of Fact 

- S, 115 — Misconception of fact — 

Error arising out of complete misconcep¬ 
tion of fact is good ground for revision 
; 132 I C 832 = 1 R 1931 Rang 224= 

I AIR 1931 Rang 111 (2), 

! OnoER 

' -S. 115—Order—Order refusing to 

j make reference to District Judge is not 
I open to revision 

141 1 C 587 = 54 All K085 = ! R 1933 All 68 
= 1932 A L J 769=A I R 1932 All 568 iSB), 

I -S. 115—Order—Interest allowed by 

trial Court according to contract of par¬ 
ties—High Court will net interfere in 
absence of clear evidence justifying in- 

t 

, terfeience 

i 37 C W N 9I5 = A I R 1933 Cal 786. 

-S. 115—Ordei—Stay order—Revi¬ 
sion is not compotent 

145 I C 177 = 34 P L R 86=1 R 1933 
Lah 71=A I R 1933 Lah 191. 

j -Ss. 115 and 10—Order — Applica¬ 

tion from order under S. 10—High Court 
can interfere if suitable grounds arc dis¬ 
closed 

l 


139 I C 48=33 P L R 787 = 
A 1 R 1933 Lah 34. 
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CIVIL P. C., S. 115—Order 

-S. 115—Order—Three previous suits 

on hundis by plainfeifi's disposed of— 
Subsequent suit on different hundi 
against same defendants—Suit contested 
by only one defendant and stayed at his 
instance—It is unfair to plaintiff's to 
stay suit 

139 i C 48=33 P L R 787 = 
A 1 R 1933 Lah 34. 

-S. 115— Order—Order refusing to 

amend plaint can be set aside in revision 
141 1 C 420=1932 M W N 290=1 R 1933 

Mad 126=A 1 R 1932 Mad 603. 

-S. 115—Order— Plaintiff’ basing re¬ 
lief on one legal relation—Subsequently 
he applying for amendment allowing 
him to base his claim cn another legal 
relation—On date of application, latter 
claim time-barred—Trial Court rejecting 
application and deciding suit as uri- 
ginally framed—Lower appellate Court 
ordering remand allowing amendment— 
—Hemand order hold to be vitiated with 
material irregularity of procedure and 
although no appeal could lie against it, 
High Court could and should inferfere 
with it in revision—(Per Reilly, J.) — No 
appeal could lie against remand order, 
for trial Court’s disposal could not be 
said to be on “preliminary point” witliin 

meaning of O. 41, R. 23 

132 i C 311=60 M LJ 713 = 33 MLW 

210=1 R 193! Mad 663 = 
A 1 R 193 i Mad 1. 

-S. 115—Order— Order of refusal to 

receive docuinontary evidence is not 
open to levisiou 

145 I C 810= 10 O W N 637=6 R O 72 = 

A I R 1933 Oudh 345 (1). 

——S. 115—Order—Order restoring suit 

—No revision lies against restoration 

143 I C 222=A I R 1933 Oudh 331 

-S.115 —Order— Suit for possession 

of three plots of land on basis of sale 
cartilicatos— Plaintiff s allowed to with¬ 
draw claim in respect cf one of plots as 
numbar having been wrongly entered 
instead of another num!>er— Order is 
proper and cannot bo interfered with in 

revision _ ^ 

145 I C 222=10 O W N 311=6 R O 33 = 

A I R 1933 Oudh 255. 

-3 115—Order—Redemption suit by 

puisne mortgagee—Mortgagors impleaded 
—Suit contested by them — On plain¬ 
tiff’s application Court discharging 
mortgagors—This is improper as mort- 
'•agois were necessary parties to suit— 
Ke^viaion should be allowed on mortga. 


CIVIL P. C., S. 115—Order ^ 

gor's application in such cases 

135 I C 700=1 R 1932 Oudh 60=8 O W N 

1143=A 1 R 1931 Oudh 410;. 

- S. 115— Order— Consolidation of 

suits withUittle in common at one party's 
instance—Revision lies f 

141 I C 473 = 13 P L T 726=1 R 1933 Pat 

77=A 1 R 1933 Pat 61. 

- S. 115—Order—Purchaser bringing 

money on last day unable to deposit it 
owing to delay in passing ohallans in 
spite of his diligence—Order setting aside 
sale is revisable 

140 I C 98=13 P L T 559=1 R 1932 Pat 

282=A1 R 1932 Pat 342. 

-S. 115—Order—Order refusing to 

re-open suit decreed ex parte set a9ide-=- 

i Revision lies from such order 
I 145 I C 370=6 R R 46= 

AIR 193.3 Rang 156. 

1 -S. 115—Order— Application by. de¬ 

cree-holders stating full satisfaction of 
decree—Judge adjourning case for ap- 
I pearance of judginent-debtor as he was 
absent— Judge has failed to exercise 
jurisdiction vested in him and revision 
is competent 

134 1 C 213=1 R 1931 Rang 277= 
i AIR 1931 Rang 332. 

I Othek Remedy 

I -S. 115— Other remedy— Other re- 

I medv by way of suit open to applicant 

I —Still revision is competent if interest 

of justice so demands 

137 1 C 634=1931 A L J 974= 
54 All 183=1 R 1932 All 347 = 

I AIR 1931 All 632 (F B). 

! -S. 115— Other remedy — Whether 

High Court should decide point in vevi- 
sional application rather than allow 
I)arties fo embark on long and expensive 
litigation is matter for the High Court to 
decide 

138 I C 106 = 54 All 516=1 R 1932 All 
I 369 = 1932 A L J 359 = 

A I R 1932 All 411. 

'-S. 115 — Other remedy —Fact 

that there is other remedy does not 
oust High Court’s revisional jurisdiction 
where Court below has acted without 
jurisdiction 

132 I C 801 = 1 R 1931 All 545=53 All 
i 532=A 1 R 1931 All 663. 

i-S. 115—Other remedy—Remedy by 

invoking revisional powers of High Court 

should not be exercised unless as last 

resource for aggrieved party 

13 11 C 548=1931 A L J 181=1 R 1931 

All 388 = 53 All 466= 
A 1 R 1931 AH 333 (2). 

-S. 115— Other remedy—Appeal re- 

1 turned for presentation to High Court, 
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CIVIL P. C., S. 115—Other Remedy 
awarding full costs of appeal— Applica¬ 
tion, by appellant under Ss. 151 and 152 
to Court returning appeal to revise order 
as to costs as not falling under S. 152— 
Kevision application to High Court by ap¬ 
pellant—Though proper remedy was re¬ 
view, High Court has ample power to 
revise order — Order of lower Court 

awarding full costs held not proper 

137 I C 474=1 R 1932 Cal 322=54 C L J 

555=A I R 1932 Cal 349. 

-S. 115 — Other remedy — Inter¬ 
ference— Another remedy open— Ques¬ 
tion of interference depends upon cir¬ 
cumstances in each case 

132 1 C 631=58 Cal 55 = 1 R 1931 Cal 

563=A 1 R 1931 Cal 385. 

-S. 115 —Other remedy — General 

rule— Even where another remedy is 
available—High Court can interfere in 
revision 

142 I C 759=33 P L R 975=14 Lah 243 = 
1 R 1933 Lah 267=A I R 1933 Lah 48. 


1 

I 


I 

I 

t 


I 


- S. 11b— Other remedy— Other re¬ 
medy open—Revision is not necessarily 
incompetent— High Court can interfere ; 

to avoid multiplicity of proceedings 

135 I C 199=33 P L R 53 = 1 R 1932 Lah 1 

71=A I R 1932 Lah 176. 

Ss. 115 and 151— Other remedy — I 
Appeal from order of remand under • 
S. J51 can bo entertained on revision j 
side although other remedy open, if le- I 
trial would cost parties considerable | 
trouble and expenses 

133 1 C 127=32 P LR 169 = 1 R 1931 Lah ! 

751=A 1 R 1931 Lah 302 (1). , 


CIVIL P. C., S. 115—-Other Remedy 

petitioner has remedV by way of suit 

142 1 C 628 = 14 P L T 70=1 R 1933 p^f 

160=A 1 R 1933 Pat 158. 

-S. 115 — Other remedy — High 

Court will not interfere in revision 
in aid of a party who has a different 
remedy 

134 I C 160=12 P L T 613. 

S. 115 Other remedy — Inter¬ 
ference in revision even if other 
remedy is open is proper when circum¬ 
stances justify such interlerence. 

143 1 C 87=1 R 1933 Pesh 18 = 

A 1 R 1933 Pesh 52. 

S. 115 and O. 21, R. CO—Other 
remedy—Wrong order of dismissal of 
claim for removal of attachment— 
Claimant having remedy of suit under 
O. 21, K. 63 to which there can be no 
defence. High Court can interfere in 
revision even though remedy of suit 
is open 

AIR 1933 Rang 259. 

S. 115 Other remedy—Party, 
having another remedy—High Court, 
will interfere in revision in special 
cases 

144 1 C 163=11 Rang 134=1 R 1933 
■air- 86 =A 1 R 1933 Rang 64. 

S. 115“"' Other remedy—No revi¬ 
sion lies when another remedy is open 

27 S L R 190=A I R 1933 Sind 329. 

Revision 

S. 115 Revision—Improper taxa¬ 
tion of cost contrary to Ch. 21, R 1, 

High Court Rules—Revision lies 

136 1 C 817 = 54 All 490=1 R 1932 
All 247 = 1932 A L J 272 = 


S. 115 Other remedy—Action can 
be taken under S. 25 even if other re¬ 
medy is open 

138 I C 796=8 OWN 1179=1 R 1932 
Oudh 313=A 1 R 1932 Oudh 106. 

I S. 115 —Other remedy—High Court 
will not interfere in revision when ano¬ 
ther remedy is open to party in absence 
of special grounds for such interference 

AIR 1933 Pat 625 (1). 

S. 115 and O. 21, R. Gb— Other re¬ 
medy Auction-purchaser obstructed in 
taking possession by brother.^ of judg¬ 
ment-debtor in their own right— Order 
of dismissal of application under O. 21, 
R. 98 IS proper, and remedy of auction- 

purchaser is not by revision but regular 
suit 

c , , - AIR 1933 Pat 604. 

and O. 2J, R. 58— Other re¬ 
medy -Order under O. 21, R. 58 with- 
out consideration of evidence — Hi«h 
Court will interfere in revision though 


AIR 1932 All 337. 

-S. ,115— Revision—s. 115 applies 

to jurisdiction—High Court will not 
, interfere in revision unless grave 
injustice be the result 

134 1 C 454=1931 A L J 13 = 1 R 1931 

Ail 838=A I R 1331 All 72. 

-S. 115—Revision—Two appeals 

and one revision in cases disposed of by 
one judgment—Decision of lower Court 
held to be wrong in appeals—Revision 
should also bo allowed 

145 I C 164=35 BLR 388=6 R B 59 = 

A I R 1933 Bom 245. 

- S. 115 — Revision—High Court 

should interfere where view of lower 
: Court if allowed to prevail would cause 
' confusion and further irrigation 

137 1 C 603 = 34 BLR 206 = 1 R 1932 

Bom 306=A I R 1932 Bom 210 . 

S. 115 — Revision—Trial Court 
wrongly allowing application—Appel¬ 
late Court reversing ordei—Even if no 

. appeal lay, High Court will not inter 
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CIVIL P. C., S. 115—Revision. 

fere in revision as its effect would be to 

rfl«ifcore wrong order of trial Court 

131 I C 561=35 C W N 31=1 R 1931 
Cal 449= A I R 1931 Cal 425. 

S. 115 —Revision — Order setting 
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aside ex narte decree is open to revioion 
141 1 C 188=34 P L R 88=1 R 1933 
Lah 68=A I R 1933 Lab 169 

- S. 115—Revision—No revision is 

competent from order rejecting certain 

objections when trial Court has fully 

considered them ^ , o lo-a-* 

141 I C 72=34 P L R 34=1 R 1933 

Lah 63=A 1 R 1933 Lah 139. 

- S, -115 —Revision—High Court 

shall interfere in revision if material 
injustice has occurred for want of 

jurisdiction ^ ^ 7io=A I R 1931 Lah 748. 

- S. 115—Revision—No grave in¬ 
justice—Court is not bound to 

interfere^^^ I c 226 = 36 M L W 586 = 1932 

M W N 1262=A 1 R 1933 Mad 5. 

_S. 115 —Revision—What amounts 

to recognition is mainly question of 

R^?932 Mad 709 = 1932 
M W N 1287=37 M L W 6o5 — 

iA I R 1932 Mad 716. 

_S 115 — Revision — Revisional 

powers should be exercised to avoid 
multiplicity ct proceedings and un- 

necessary e73«"Pc‘3U=60®M L J 713=33 

;MLW 210=1 R^1931M^ad^663= 

_s 115 —Revision -Right of appeal 

is a ’ substantive right created by 


statute and Court of appeal must 
exercise its jurisdiction—Revisional 
powers are discretionary and can- 

““‘ll’o l'=^"V«irR°lV3l'^Nt 49 = 27 N L R 

251=A I R 1931 Nag 17. 

_5 115—Revision — Kvidence is 

investigated by High Court only m 

excepb^on^a case^^ ^ ^ 5^5 (P B). 

RuaiT TO Apply 

c 115—Right to apply Apphca- 


CIVIL P, C.. S. 115—Right to apply 

tary of State against same order is 

incompetent 

142 I C 738=14 Lah 51=34 P L R 289 — 

I R 1933 Lah 256=A I R 1933 

Lah 317 (2). 

-S. 115—Right to apply—Govern¬ 
ment not party—Decision on court-fee 
favourable to plaintiff • Whether 
Government can apply in revision— 

' C 516=56 Mad 744=65 M L J 25= 

1933 M W N 737 = 38 M L W 80=1 R 1933 

Mad 426=A I R 1933 Mad 506. 

Scope of . 

-115—Scope of—Appeal maiDtain- 

able—still order may be interfered 

with in revision occ— 

145 I C 859=1933 A L ^ 

-S. 115—Scope of—Interlocutory in¬ 
junction—Appellate Court ordering stay 

—Order cannot be revised ^oo— 

138 I C 822=1 R 1932 All 499— 

AIR 1932 All 223. 

_5, 115—Scope of—Execution sale 

set aside on ground of irregularity in 
conducting sale and of inadequacy of 
price to judgment-debtor a prejudice al¬ 
though no objection was taken m pro¬ 
ceedings under O. 21, R. 66-Order can¬ 
not be revised^^ ^ ^ 463=1 R 1931 All 847 

A I R 1932 All 140. 

_ S 115 —Scope of—Cause of action 

specifically plsaded and distinct relief 
claimed against defendant who was im¬ 
pleaded not merely for convenience— 
Order directing removal of defencants s 
name from array of parties is decree and 

is oren to appeal and not revision 
131 I <: 548 = 53 All 466=1 R 1931 All 388= 
1931 A L J 181=A I R 1931 All 333 (2). 

Ss. 115 and 68—Scope of—Decree 


tion is not necessary—Court can act 
if Older R 1933 Lah 327. 

_s 115 —Xi'^ht to apply Deoree 

against 3/ as lopal repreaentative ol 
raihvuy servant -lu execution money 
in provident fund attached 
hv railway authorities to attachment 
arsmissod-Appeal hy 3/ against order 

dismissing Seore' 

cation simultaneously filed by >- 60 ie. 


transferred to Collector under S. 68 

Collector is not Cenrt and his order can- 

Kia I’Avi^Gfi hv Hifih Court 
not be ^|”'’®V76r=A I R 1933 Bom 3G9. 

-S. 115 and O. 21, K. 48— Scope of 

_Order refusing attachment of pay 

iinr^Ar O 21 K. 48—No revision Res 
under U. ^ ^ 897 = 35 BLR 360= 

6 R B 16=A I R 1933 Bom 185. 

-S. 115—Scope of—High Court does 

not interfere in cases under Deccan 

\cricuUurists’ Relief Act, S. 53 , p 

131 1 C 895=1 R 1931 Bom 319=33 BLR 
470=55 Bom 4H=A I R 1931 Bom 284. 

-S. 115—Scope of—Suit for debt 

contracted during pendency of msol- 
! vency petition dismissed for want oi 
I leave of insolvency Court RevisicJi 
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CIVIL P.^., S. 115—Scope of 
>does nob'lie 

141 1 C 466=34 BLR 980 = 
1 R 1933 Bom 9S=A I R 1932 Bom 511. 

-S. 115—Scope of—Order of District 

Judge Kinctioniog marriage ;of minor 
■ward not falling under S. 43 can be re¬ 
vised i*^ fit case 

137 I C 732=34 BLR 83=56 Bom 71 = 
1 R 1932 Bom 319=A I R 1932 Bom 156. 

-S. 115—Scope of—High Court can 

set aside order under Bombay City 
Municipalities Act (1925), S. 198 (3) 
and (4) 

134 I C 1240=33 BLR 1067 = 55 Bom 

544=1 R 1932 Bom 24= 
A I R 1931 Bom 582. 



CIVIL P. C., S. 115—Scope of 
from order under S. 73 cannot be enter¬ 
tained 

134 I C 195=33 P L R 89 = 
1 R 1931 Lah 899=A I R 1932 Lah 96. 

-S. 115 —Scope of—Deciaionon what 

amounts to office is revisable 

144 I C 486=38 M L W 226 = 
I R 1933 Mad 416=A 1 R 1933 Mad 496. 

- S. 115 —Scope of — Non-appeal- 

able order—Appeal however entertained 
—In revision even original order can be 
revised 

139 I C 167=1 R 1932 Mad 632=36 M L W 

646=1932 M W N 1244 = 
A I R 1932 Mad 714. 


- S. 115 —Scopeof—Application under | 

S. 476, originating in civil Court should ! 
be dealt with according to S. 115 Civil 
• P. C., for provisions of Ch 31, Crirai- 
nal P. G., may apply to such cases where 

Civil P. 0. does not apply i 

134 I C 1063=35 C W N 775=1 R 1932 
Cal 23=1931 Cr C 756=33 Cr L J 38 = 
59 Cal 68=A I R 1931 Cal 604 

- S. 115 — Scope of—Bar of—Parti¬ 
tion decree excluding some properties 
from partition—Subseciuent to final da- 
cree Court ordering partition of proper¬ 
ties thus excluded—On objections suc¬ 
cessor of Judge setting aside that order 
as passed without jurisdiction — Succes¬ 
sor or Judge held entitled to do so— 
High Court could not deal with this 

matter in revision 

129 I C 623 = 34 C W N 731 = 

! R 1931 Cal 239 = A I R 1931 Cal 52 

-S. 115 —Scope of—Trial Court re¬ 
turning plaint for want of jurisdiction— 
Appellate Court remanding case finding 
that trial Court has jurisdiction—Revi. 

sion doss nob lie from apDoUate order 

34 P L R 771 = A 1 R 1933 Lah 940. 

-S 115 — Scope of — Order of eject¬ 
ment against occupant of suit properties 
in receiver’s possession improper, but 
with jurisdiction—High Court can in 
torfero not under S. 115, but under Gov¬ 
ernment of [ndia Act (1915). S. 107 

146 I C 258=A I R 1933 Lah 327. 

-S. 115—Scope of — nigh Court has 

power to revise order of execution Court 


-S. 115—Scope of—Revision lies if 

requirements of S, 115 are fulfilled 

138 I C 725=7 Luck 601=1 R 1932 Oudh 

32J=9 OWN 538= 
A I R 1932 Oudh 210 (FB). 

-“S. 115—Scope of—S. ilo applies 

only where question of jurisdiction is 
involved 

14 L R A Rev 739 = 17 R D 9f)9 = 

10 O W xN 1008. 

-S. 115—Scope of—Complaint made 

by subordinate revenue authority to 
competent Magistrate — Complaint in¬ 
vestigated by Magistrate — District 
I Magistrate cannot in appeal under 
I S. 423 Criminal P. O. order stay of crimi- ’ 
i nal proceedings pending decision of civil 
I suit — High Court can interfere under 
S. 115, and Government of India Act, 
3. 107 

135 I C 513=12 P L T 671 = 1 R 1932 Pat 
33=1931 Cr C 999 = 33 Cr L J 1 ^ 7 := 

A I R 1931 Pat 411. 

-S. 115—Scope of—Question refer¬ 
red to District Judge under Mandalav 
^ Municipal Electoral Rules—flis opinion 

; is nob open to revision hv High Court 
142 I C 80=1 i RangI = I R 1933 Rang 2 8 = 

' A ! R 1933 Rang41 (1). 

I -S. 115—Scope of—Krioneous (loci. 

sion ou question of fact or law does noli 
fall within S. 115 

A ! R 1933 Sind 279 (FB). 

-S. 115—Scope of—I'nleas juris dic- 

liou is involved revision is not compe- 
I tent 

I 27 S L R i90=A 1 R 1933 Sind 329. 


'Confirming sale 

141 ! C 421 = 34 P L R 233 = 
1 R 1933 Lah 116=A I R 1933 Lah 210. 

S. 115—Scope of—Findicg that dis 
tputo in existence was referred to arbi. 

Oration cannot be attacked in revision 

137 I C 807 = 33 P L R 934 = 
I R 1932 Lah 354=A I R 1932 Lah 459. 

-Ss. 115 and 73 — Scope of —Revision 


Subordinate Court 

-S. 115—Subordinate Couib —Order 

in execution of decree for profits—No 
; second appeal lies to High Court—High 
Court cannot revise order of District 
Judge passed on appeal in revenue mab- 
j ter, bat can revise order of Revenue 
Court irrespective of fact that appeal is 


19bl-3.3 T. D.—23 24 
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CIVIL P. C , S. 115—Subordinate Court 

filed before District .fudge 

138 I C 583=54 All 573=13 L R A Rev 198 

= 16 R D 293=1 R 1933 All 467 = 9132 A L 

365=A 1 R 1932 All 273 (S B). 

-S. 115—Subordinate Court—S. 115 

refers only to Courts over which High 
Court has judicial and not purely ad¬ 
ministrative power 

140 I C 123=54 All 891=1 R 1932 All 615 
= 1932 A L J 816=A 1 R 1932 All 651. | 

--S. 115—Subordinate Court — No 

application for revision lies against or- • 

der passed by District Magistrate in 

exercise of powers conferred by XJ. P. 

Municipalities Act (19l(5), S. 318 
140 I C 123 = 54 All 891 = 1 R 1932 All 615 , 
= 193 2 A LJ 816 = A I R 1932 All 651 

-S. 115—Subordinate Court — Mere 

authority to decide reference does not , 

make Court making reference subordi- j 

nate to Court deciding same ; 

140 I C 123=54 All 891 = 1 R 1932 All 615 
= 193 2 A L J 816=A I R 1932 All 651. 


- -S. 115—Subordinate Court—Party 

having right of suit or to apply uuder 

Mainlabdar’s Courts Act — Petitioner 

refused latter right by Collector’s order 

•—Ueviaion lies from sucli order 

145 I C 405=35 BLR 576 = 6 R B 79 = 

A I R 1933 Bom 313. 

- S. 115—Siil'-ordinato Court —• Aden 

Courts are subordinate to Bombay High 
Court for purposes cf S. 115 — Aden 
Civil and Criminal Justice Act (iSG-i), 

s 1 y 

‘ ‘ 144 I C 705 -35 BLR 271 = 6 R B 5= 

A I R 1933 Bom 194. 


—-—S. 115—Subordinate Court—Bom¬ 
bay City Municii»alitios .-\ct (19:25), S. 15 
—District Judge act.s under S. 15 as 
persona designata — No revision lies to 
Court frotn W\^ deci.-ii^n 
*142 1 C 378“--35 BLR 89~I R 1933 Bom 

234 = A I R 1933 Bom 105. 

-S. 115—Subordinate Court-”Bom- 

bay City ^'unici|)alities Act (1925), 
S. Ji‘3 (J) (l) — District Court acting 
under.S. I9d (3) (i) is Court subordinate 
to High Court 

134 1 C 1240 = 33 BLR 1067=55 Bom 544 
= I R 1932 Bom 24=A i R 1931 Bom 582. 


s. 


115 —Subordinate Court—Order 

of Calcutta Improvement Tribunal is 

subiect to revision by High Court 

139 I C 180 = 1 R 1932 Cal 610 = 36 C V/ N 

370=A 1 R 1932 Cal 660. 


_^S. 115 “Suburdiuato Court — (L’er 

I'lill Bondi) High Court cannot interfere 
with decision of Board of Revenue un- 
dev Madras Bstates Fjand Act, Ch. 11 




( 

I 



CIVIL P, C., S. 115—Subordinate ^ourt 

(Sundaram Chetiijy J., contra) tK 

140 1 C 331 = 55 Mad 883=1 R 1932 Mad 
859=63 M L J 450=36 M L W 292=1932 
M W N 350=A I R 1932 Mad 612 (F B). 

S. 115 — Subordinate Court — Sub- 
Judge passing order in capacity of 
Hlection Commissioner — No revision 
lies 

138 I C 459 = 1 R 1932 Mad 582 = 1932 
M VV N 856=A I R 1932 Mad 560. 

S. 115—Subordinate Court — Peti¬ 
tion questioning validity of election— 
Only District Judge or Assistant Judge 
whom he appoints is entitled to try— 
Order of assistant Judge — No appeal 
lies to District Judge but only revision 
to High Court 

144 I C 849=11 Rang 337=6 R R 14 = 

A I R 1933 Rang 185 {F B). 

-Ss. 115andl45—Subordinate Court 

— Order passed by *Sub-Judge under 

S 145 is open to revision bv High Court 
144 I C 163=11 Rang 134 = 1 R 1933 Rang 

86 =A I R 1933 Rang 64. 

WlTHDKA\V.4L OF SUIT 

-S. i 15—Withdrawal of suit—Order 

granting leave to withdraw from the- 
suit with liberty to bring a fresh suit 
though wrong on merits, cannot be im¬ 
peached in revision 

137 I C 804=33 P L R 391. 

-S. 117—Civil Procedure Code ap¬ 
plies even to Letters Patent appeals 
132 I C 24=1931A L J 187 =I R 1931 All 
456=53 All 535=A I R 1931 All 244 (F B). 

-S. 122 — Bifect considered, High 

Court can niter or add to any rules in 
schedule first — New rule in conflict 
with previous existing rule — Latter is 
annulled or altered by new rule by im¬ 
plication 

134 I C 836=1931 A L J 865=54 All 263 = 

I R 1931 All 852 =A I R 1931 All 567 (F B). 

-S. 122—High Court under S. 122 

can only regulate procedure of subordi¬ 
nate Courts but cannot take away juris¬ 
diction 

133 ! C 407=1 R 1931 All 647 =1932 A L Ji 
13 = 53 All 959=A I R 1931 All 756. 

-S. 123 — Ordinarily, defendant is^ 

nob allowed to set up counter claim in 

answer to plaintiiT’s claim 

141 I C 689 = 59 Cal 833 = 
A I R 1933 Cal 27. 

-S. 131 —Question in issue being 

whether plaintitY 1 was daughter of 
defendant 1, born of defendant 4 
Coui'u ordering defendants 1 to 3 to 
produce defendant 4 in Court—On their 
failure ordering their arrest and deten¬ 
tion— No proceedings for contempt o£ 
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i CIVIL P. C., S. 136 


Court d}:awn up—Order of arrest held 
illegal 

136 1 C 361=1932 A L J 221=1 R 1932 191 

=A 1 Rjl932 All 524. 

- S. 132 —“Personal appearance’* used 

in S. 132 means “ personal attendance 
1933 A L J 1384=A 1 R 1933 All 551. 

- S. 132—Order insisting on personal 

attendance in Court of pardanasbin 

lady is wrong 

1933 A 1 R 1384=A 1 R 1933 All 551. 

- “S. 132 and O. 5, R. 3—Even under 

O. 5, R. 8 pardanasbin lady cannot be 

compelled to attend Court 

1933 A L J 1384=A I R 1933 All 551. 

- S. 132and O. 10, R. 4—Even under 

O. 10, R. 4—Pardanasbin lady cannot 

be compelled to attend Court 

1933 A L J 1384=A 1 R 1933 All 551. 

- S. 132 — Pardanasbin lady while 

being examined on commission tutored 
by somebody—Court may exclude evi¬ 
dence, bub cannot insist on personal 
attendance of the lady 

1933 A L J 1384=A I R 1933 All 551. 

-S. 132—Appeal summarily dismis¬ 
sed—Lower Court and not p.ppellate 
Court can amend decree 

138 I C 903=13 P L T 484=1 R 1932 
Pat 193=11 Pat .409=A 1 R 1932 Pat 238. 

- S. 135—Conditions under which 

person can claim exemption from arrest 
are (l) that h is attendance in Court is 
bona fide for pending matter, {'2) that 
Court has jurisdiction in pending matter 
and (3) th.at he should ha exempt from 
arrest during period reasonably required 
in going to tribunal from his place of 

re-^idence and in returning thereform 
131 iC 467 = ! R 1931 Bom 291=33B L R44 
= 55 Bom 6i2=A 1 R 1931 Bom 175. 

S. 135—Wide construction must he 
given to sub-S. (2)—Arrest after one 
hour of closing of Court at place not on 
way to person's residence—No expiaua- 
tion bow hour was spent—Persons ar¬ 
resting cannot ho convicted under S. 342 
[PC 

141 i C*605=36 C V/ N 1071=1933 Cr C 31 
=34 Cr L J 173=19 A I Cr R 323= 

AIR 1933 Cai il. 
M Income-tax Oliicer is 

tribunal ’ within meaning of section 

141 I C 403 = 34 P L R 177 = 1 R 1933 

b. 136 Position of Courts in India 
and England Order of one Indian 
Couit is effective against person within 
jurisdiction of other Indian Court- 
Order of English Court will be of no 
avail against person within foreign 


jurisdiotioQ 

130 1 C 252=57 Cal 1280=1 R 1931 
Cal 380=A 1 R 1931 Cal 279. 

-S. 136 —Injunction under S. 66 

does not prevent any Court from making 
order in personam forbidding proceed* 
ings in another Court even if such per¬ 
son be outside Court’s jurisdiction 
130 1 C 252=1 R 1931 Cal 380=57 Cai 1280' 

=A 1 R 1931 Cal 279.. 

-S. 136—Court has power to order 

attachment before judgment of property 

outside local limits of its jurisdiction— 

It can also remove the attachment 
135 1 C 326=9 Rang 561=1 R 1932 Rang 38 

=A I R 1931 Rang 279. 

- S. 139 (c) and Patna. High Court 

Genoral Rules and Circular Orders 
(Civil) Part 1, Ch. 1, Rr. 713 and 15— 
Sarishtadar of Munsif’s Court has au¬ 
thority to receive and attest affidavit in 
appeal in District Court if empowered 
to do so by District Judge—If sarishta¬ 
dar acts uuler R. 13 ex oHicio, his juris- 
i diction is limited to matters sal)ject to. 
jurisdiction of Munsif’s Court—Issue of 
process of District Couit through Mun¬ 
sif’s Court is subject to jurisdiction of 
Muusif 

14 P L T 635=A 1 R 1933 Pat 713. 

-S. 141 - l^lxacutiug Court reporting 

I satisfaction to original Court—Former 
Court can still enteitain application to 
' set p-side its previous order 
; 145 1C 995 = 6 R A 228=1933 A L J 1932= 

I AIR 1933 All 783 (F B). 

-S. 141—Pan per application dis- 

I missed in default as no ste})3 taken for 
prosecution can be restored on finding 
j that some steps were taken 
! 140 I C 226 = 36 M L W 586=1932 M W N 
I 1262=A I R 1933 Mad 5. 

S. 141, O. 9, R. 5 aurl O. 34, R, :j 
! (2) More fact that Court can dispense 
with notice and can direct that iinal de¬ 
cree be pissed doss not invalidate order 
to issue notice and to dismiss application 
for final decree on default of decroo hol¬ 
ders—Court bJioulil conform with O. 9, 
It 5 if it issues notice — By force of 
; S, 111 provisiins of O. 17 and O. 9 apply 
! to application for linal decree under 
; O. 34, H. 5 




• ^ ^ « w A VT X \fKJ ^ i gC I Q < 2 

^ Mad 91 = A I R 1931 Mad 735 

-141— Act 13 not exhaustive and 

can bo supplemented by S. j 4 i 

141 1 C lVf>=23 N L R 332 = 1 R I 933 
Neg 40=A I R 1933 ^ 2 . 

s. 141—Ri<.ht of appeal is not mat¬ 
ter of procedure but substantive rhyht 
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CIVIL P. C., S. 141 

and hence cannot arise by implication— 
Application to restore application for 
restoration of suit dismissed—No ap 

peal lies—19 N L R 119=75 I C 589= 
AIR 1923 Nao 293. Overruled 

139 1 C 296=28*N L R 83=1 R 1932 Nag 97 

=A I R 1932 Nag 101. 

-S. 141—Annulment without provi- 

a 

F.ion for protecting creditors—Insolvency 
Court can pass supplementary order 
under Provincial Insolvency Act (1920), 
S. 5 (1) 

141 I C 836=13 PIT 775=12 Pat 163= 
I R 1933 Pat 98=A I R 1933 Pat 84. 

•-S. 141 and O. 9, R. 9—Dismissal 

of application under O. 9, R. 9 for de¬ 
fault —Application to sot aside order of 
dismissal—Whether S. Ill and O. 9, 

R. 9 apply— {Quaere) 

AIR 1933 Rang 406. 

-Ss. 141,151 and O. 9—Ex parte 

order made in execution proceedings— 
Application to set aside that order— 
Though S. 141 and O. 9 do not apply ap¬ 
plication can be entertained under 
S 151 

133 i C 65=1 R 1931 Sind 97=25 SLR 475 

A I R 1931 Sind 97 (F B). 

S. 144—Appkai> 

-Ss. 144 and 151—Appeal—Orderof 

restitution made under S. 151 is appeal- 

able . - 

134 I C 1185=53 C L J 49=1 R 1932 Cal 65 
= 35C W N 105=A I R 1931 Cal 779 (2). 

-S. 144—Appeal—Order passed on 

footing that case is governed by S. 144 

is appaalahlo ^ 

140 I C 482=11 Pat 553 = 1 R 1933 Pat 11 = 

A I R 1932 Pat 317. 

Bau to Suit 

_S. 144(2]—Bar to suit—Sale set 

aside under O. 21. R. 90 —Property re¬ 
stored under inlieront powers—Decree 
not varied or reversed—Suit for recovery 

of mesne profits is maintainable 

1 C 572=58 Cal 465=1 R 1931 Cal 860 
134 1CtJ/ii a =A I R 1931 Cal 517. 

_144 (2)—Bar to suit—Restitu¬ 
tion application refused as time-barred 

-Sui^ for same roliof ja r , 0 ,, 

129 I C 403=34 C W N 707—1 R 1931 

Cal 179=A I R 1931 Cal 14. 

-S. 144—Par to suit—Judgment- 

debtor has no other right of action ex¬ 
cept under S. 144 when sal? is nob void 
ab initio—No action lies for getting 

sales declared void i 

134 I C 1151 = 1 R 193 2 Mad 15= 

A I R 1931 Mad 713. 

-S. 144 —Bar to suit—Succession 

corbificato obtained by A on death of 


CIVIL P. C , S. 144-Bar to Suit > 
holder of Post Office cash certificates— 
Declaratory suit by B that A 'had no 
right to them and temporary injunction 
passed preventing A from cashing certi¬ 
ficates—Dismissal of suit—Appeal filed 
and injunction applied for—Certificates 
cashed by A before notice of appeal was 
served—Appeal by S allowed—Suit by 
B for restitution of money comes under 

A I R 1933 Pesh 76. 

CONSTRUCTIOK 

-S. 144—Construction — By words 

**Court of first instance*’ S. 144 is 

restricted bo orders of variation or reversal 

by superior Court « i 

130 I C 236=52 C L J 505=1 R 1931 Cal 
364=34 C W N 746=A I R 1931 Cal 42. 

-S 144—Construction* Theacb ofthe 

Court" moaning of, is nob restricted to 

primary Court but from lower Court to 

highest Court finally disposing of case 
140 I C 853=10 Rang 480=1 R 1933 
Rang 9=A 1 R 1932 Rang 148. 

- S. 144 — Construction — Sum of 

money in deposit in District Court in 

execution of decree-Plaintiff claimed it, 
and on being asked brought suit in Subdi- 
visional Court for declaration that be 
was entitled to it—Sait decreed in favour 
of another who withdrew it from District 
Court—On remand by appellate Court 
suit decreed in favour of plaintiff Plain¬ 
tiff applying to District Court in execu¬ 
tion proceedings for refund of that 
money—He ie entitled to refund 
“Court of first instance" is Court which 
does the act which turns out to be 

wrong J 30 , c 353 = 1 R 1931 Rang 97 = 

A I R 1931 Rang 21. 

DI'CRRK Variru or Rkverseu 

_3 144—Decree varied or reversed 

—S. 144 cannot apply w'hore decree is 
varied or reversed by private compro¬ 
mise entered into by parties whether out 
of Court or in course of execution pro- 

ceedin|a ^3 ^ ^ ^ 724 =A I R 1933 All 743 

_s. 144—Decree varied or reversed 

—Decree varied or set aside by separate 
proceedings — Whether S. 144 applies 

I C 492=55 All 321=1 R 1933 
All 438=A I R 1933 All 218. 

_s. 144—Decree varied or ravers^ 

—Mortgage suit—Preliminary 
Defendants appealing — Final deer 
obtained and put into execution Appej 
Ute Court varying preliminary decree 
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CIVIL P. C., S. 144--Decree varied or re¬ 
versed^;. 

Defendant’s application under S. 144 
held competent 

133^! C 622 = 1 R 1931 All 734=1931 
A L J 668=A I R 1931 All 655. 

-S. 144—Decree varied or reversed— 

Ex parte decree on mortgage Mort 
gagee purchasing mortgaged property 
•and put in possession—Decree set aside 
—On retrial decree passed in favour of 
mortgagee with reservation to apply 
profits taken by mortgagee under S. 144 
—Mortgagee again purchasing property 
in execution—Mortgagee cannot chal¬ 
lenge maintainability of application 

under^^ 1^0^36 = 34 0 W N 746=1 R 1931 

Cal 364 = 52 C L J 505=A 1 R 1931 Cal 42. 

-s. 144 — Decree varied or reversed 

—Setting aside or supersession of decree 

is not within the words of S. 144 

129 1 C 403=34 C W N 707=1 R 1931 

Cal 179=A I R 1931 Cal 14. 

- s. 144—Decree varied or reversed 

—Possession obtained by pre-emptor on 

deposit of amount—Suit by vendees for 

possession on ground that deposit was 

not in time and dispossession of pre- 

emptor ordered by trial Court ^pre- 

empbor succeeding in appeal is entitled 

to be restored to'posssssioa under S. 144 
144 I C 695=6 R L 1=A 1 R 1933 Lah 791. 

-S. 144—Decree varied or reversed 

—Suit instituted against deid person 

Decree passed—If money is paid under 
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CIVIL P.C.,S. 144—Limitation 

tion for application for restitution under 

S. 144 begins from date of decree of 

first appellate Court am 

141 1 C 121 = 54 All 770=1 R 1933 All 61 

= 1932 A L J 724=A 1 R 1932 All 609. 
-S. 144 — Limitation — Deposit of 

sale price by auctioa-purchaser—Decre^ 

holder drawing amount due to b*™ 
Excess amount due to iudgmsnt-debtor 
in Court deposit—Sale set aside Auc¬ 
tion-purchaser withdrawing money in 
Court deposit—Order setting aside sale 
set aside on appeal—Suit by judgment- 

debtor for. restitution of money drawn by 

auction-purchaser—Limitation is three 

years from date of such ^ i cii 7 — 

144 I C 150=1 R 1933 Cal 517 — 

AIR 1933 Cal 422. 

- S 144—Limitation — Application 

under S 144—Time runs from date of 

decree giving r 1032 

137 I C 302=35 C W N 1294-1 R 19^ 
Cal 295=54 C L J 506=59 Cal 337 — 

A 1 R 1932 Cal 308. 

_s. 144—Limitation — Ex parte de¬ 
cree set aside after confirmation of sale 
Application for restitution of property 
sold under it must be made within three 
years of order setting aside ex parte de- 
creo—Subsequent dismissal of suit would 

' not give fresh start _ 

i 134 1 C 206= I R 1931 Lah 910 — 32 

‘ P L R 395=A 1 R 1931 Lah 504, 

1 - S. 144—Limitation — Application 

' under S. 144 is one for execution of de- 


such decree Court should allow roititu- 1 cree passed in appeal and is govornea oy 

mm » • . <• ft J \ i- lOO 


tion 


A I R 1933 Mad 888 (1). 


Interest 


Limitation Act. Art. 1^2 -/ \a/m 

130 I C 78=1 R 1931 Oudh 126=/ O W N 
1153 = 6 Luck 448=A 1 R 1931 Oudh 51 


-Ss. 144 and l-l"), 14G — Interest 

—S. 144 refers to parties and not sure, 
ties —Decree fixing oompensation to lie 
paid on acquisition of land sot aside by 
High Court—But amount paid during in¬ 
terval to nominee of decree-holder on 
his executing bond binding himself to 
repay it—No reference to interest made 
in bond—G-overnmsnt held not entitled 
to interest—3s. 144, 145 aod 14G held 
nob to apply 

139 1 C 37=34 BLR 379 = 1 R 1932 Bom 

465=A 1 R 1932 Bom 326. 

- S. 144- -Interest-'-Deeree reversed 

on appeal—.\ppsilanb is entitled to in¬ 
terest on costs paid hv him 

131 I C 832=61 M L J 34 = 54 Mad 887 = 
1 R 1931 Mad Z6S=33 M L W 618= 

A 1 R 1931 Mad 561 (1). 

Limitation 

-S. 144 — Limitation—Decree rever¬ 
sed in first and second appeal—Limita- 


-S. 144—Limitation—Application is 

governed by Limitation Act, Art. 18’-> and 


not by Art. 181 

11 Rang 275=A 1 R 


1933 Rang 180. 


-S. 144—Limitation — Time begins 


from date of final 
11 Rang 27 


decree 

5 —A I R 1933 Rang 180. 


Mesne Profits 

-Ss. 144 and 47—Mesne Profits- 

Suit for redemption of four items of 
mortgaged property—Dicreo for redemp¬ 
tion "of three on deposit into Court of 
balance of mortgage money by mortgagor 
— Mortgagor after such deposit filing ap¬ 
peal for redemption of fourth item—Ap- 
! peal decreed—Application under S. 1.44 
: for mesne profit—Mortgagor not being in 
• possession of that item at date of trial 
; Court's decree, S. 141- did not apply 
! Under S. 47, application under S. 144 
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CIVIL P. C., S. 144—Mesne Profits. 

waa allowed to he converted into plaint 
130 I C'451 = 33 M L W 259=1 R 1931 
Mad 371=60 M L J 219=1930 M W N 1245 

=A I R 1931 Mad 81 

S. 144— Mesne Profits—Application 
for restitution of property—Subsequent 
application for ascertainment of mesne 
profits Order that latter application is 
not barred by limitation—No appeal lies 
from such order | 

14 P L T 609=A I R 1933 Pat 498 j 

Other Relief 

S. 144 —Other relief—*‘Or other- [ 

wise Words are inserted to provide , 
for 03use whore restoration of the verv 
property lost is not possible—"Other’* ' 
relief to he granted will depend on the ' 
circtnnstances of the case 
130 I C 451=33 M L W 259 = 1 R 1931 Mad 
371=60 M L J 219=1930 M W N 1245 = 

AIR 1931 Mad 81. ! 

PowEK OF Court 

^ Ss. 144 and ]“)!—Power of Court— , 

Power to grant restitution is not con- j 
fined to cases under S. 144—To prevent \ 
injustice Court must exercise thit power ] 
under S. lol 

144 I C 492 = 55 AH 221=1 R 3933 AH 438 

=A I R 1933 AM 218. 

- S. 144 —Power of Court—Court's 

juriediction as to restitution arises ' 
under S. I l l and also is inherent in its ! 
general jurisdiction ; 

134 ! C 90fi=35 C W N 483 = 1 R 1931 Cai 
906 = 58 Cal 1670 = 1932 CrC 66= i 

A I R 1932 Cal 29. 

- Ss. 144 and 151—Power of Court— 

Sale sot aside under O. 51, R. 9‘2— 

S. 144 does not apiily hub reHitnticn 

can he urnntsd under S. 151 
134 I C 1185=53 C L J 19 = 1 P. 1932 Cal 65 
= 35 C W N 10S = A 1 K 1931 Cal 779 (2). i 


CIVjL P. C., S. 144—Refund oflmoney or 
Costs. 

• J 

fcion decree-holder giving credit to judg¬ 
ment-debtor by presenting application 
that Rs. 143 were realized by sale of 
hales — Judgment-debtor objecting to 
price—Issue framed and price of bales 
found to be Rs. 5,512 — Meanwhile 
decree-holder recovering from judgment- 
debtor about Rs. 3,151 — Judgment- 
debtor applying to executing Court for 
restitution of over payments to decree- 
holder — Restitution held could he. 
granted by liberally applying S. 144 
and also under 47 

136 I C 486=33 B LR 1557=1 R 1932 Bom 

182=A I R 1932 Bom 96. 

-S. 144—Refund of money or costs 

—Judgment-debtor depositing money in 
Court is entitled to its refund with in¬ 
terest after decree against him is finally 
sot aside 

137 I C 294=1 R 1932 Cal 300=35 C W N 

I305=A I R 1932 Cal 313. 


Restitution 

-S. 144 — Restitution — Not only 

p^rty can recover possession hy restitu¬ 


tion. bub oven son of such person is en- 

titlod to represent him after his death 

unless father’s possession terminates 

with his death , ^ 

137 I C 39=1932 A L J 239=1 R 

100*5 AU otm —A I R AM 2S9 


— S. 144 — Restitution — Relief by 
way cannot he obtained unless pre¬ 
judice results from erroneous original 
decree 

137 ! C 269=35 C W N 1293=1 R 1932 
Cal 283 = 54 C L J 293=59 Cal 647 = 

A I R 1932 Cal 303. 

——S. 144 — Restitution—Restitution 

cannot be granted so as to iifTect interest 


-S. 144—Power of Court—Party 

dispossessed of property in consequence 

of erroneous order of Courb--If case 

does nob fall under S. 144 proper remedy 

is by exorcise of iuheront novv‘=^r« of Court 

AIR 1933 Pat 564 (2) 

Rt FUN’i) OF Money ok Costs 

-S. 144 —Refund of money or cost 

— Adjudication annulled yet distrihu- 
tion ordered —Order set T^side Payments 
under distribution order can be ordered 
to bo refunded 

143 I C 330 = 1932 A L J 1095= 

A 1 R 1933 All 117 

-Ss. 144 and 47 —Refund of money 

or co.sta—Decceo for Rs. 3,626 made 

charge on cotton bales of judgment- 

debtor in possession of deci’eo-holder 

—Value of bales no t .stated — In execu 


of strancors 

134 I C 906=35 C W N 483 = 1 R 1931 Cal 
90’6 = 58 Cal 1070=1932 Cr C 66= 

A I R 1932 Cal 29. 

-S. 144 — Restitution—Subsequent 

purciiaser of property mortgaged to 

secure refund of decretal amount has 

locus standi to move Court, in which 

restitution proceedings are pending to 

determine amount recoverable out of 

property—Party includes representative 

of pnvtv . . 

138 I C 260=33 P L R 673=1 R 1932 Lah 

451=A 1 R 1932 Lah 527. 

-S 144—Restitution—Test is res¬ 
toration to injured party Benefit to 
opposite party immaterial Money 
ordered to be deposited for obtaining 
stay—On success of appeal money 
though nob withdrawn by other party 
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CIVIL P*C., S. 144—Restitution CIVIL P. C., S. 145 — 

was refunded with interest rectly in execution—Separate suit is 


139 I C 348=63 M L J 383=1932 M W N 
1044=36 M L W 504=55 Mad 1025= 

A I R 1933 Mad 33 (2) 

-S. 144—Restitution—Meaning of 1 

Restitution should clear account bet¬ 
ween parties _ 

129 I C 326=1 R 1931 Oudh 102=7 OWN; 
1075=14 R D 660=A I R 1931 Oudh 12. 

-S. 144—Restitution—No question | 

of restitution arises where appellant is 
not deprived of possession owing to : 
lower Court’s decree 

140 I C 482 = 11 Pat 553=1 R 1933 Pat 11 = 

A I R 1932 Pat 317. 

-S. 144 --Restitution —Order for res¬ 
titution cannot be granted agaiuot per- i 
son receiving no benefit in favour of one ! 

losing nothing ' 

140 1 R 853=10 Rang 480 = 1 R 1933 Rang 

9=A I R 1932 Rang 148. 

Scope op 

-S. 144—Scope of—Whether S. 144 

applies to variation of orders as dis¬ 
tinguished from decrees {Quaae) 

144 I C 492=55 All 221 = 1 R 1933 All 433 

= A I R 1933 All 218. 

-S. 144 and O. 21, R.OO—Scope of— 

Application to sot aside sale under 
O. 21, R. GO, dismissed—Still applica¬ 
tion under S. 144 can be entertained 

133 ! C 622 = 1 R 1931 All 734 = 1931 A L J 

668 =A 1 R 1931 All 655. 

-S. 144 — Scope of — Order under 

?S. 145, Criminal R. C., lasts only until 
.X^arby in whoso favour it is made is law¬ 
fully evicted—It does not bar restitu¬ 
tion under S. 1 44 

134 I C 906=35 C W N 483 = 1 R 1931 Cal 

906=58 Cal 1070=1932 Cr C 66 = 

A ! R 1932 Cal 29. 

-Ss. 144, 2 and 47—Scope of -(v>ue3- 

tions arising under S. 144- may also be 

questions falling within S 47 

134 IC 1185=53 CLJ 49=1 R 1932 Cal 

65=35 C W N 105=A 1 R 1931 Cal779 (2). 

-S. 144—Scope of—Dismissal of 

Mahant’a claim petition—No declara¬ 
tion that property belongs to Gurdwara 
—Jurisdiction of executing Couit under 
S. 144 is not taken awav 

A I R 1933 Lah 798. 

Miscellaneous 

-S. 144—Rule of caveat emptor is 

not to bo extended to case where pur¬ 
chaser is decree-holder and sale is found 

to be nullity in another suit 

144 I C 492=55 All 221 = 1 R 1933 All 

438=A I R 1933 All 218. 

- S. 145—Security bond filed in 
Court to obtain another decree—Pro¬ 
perty under bond cannot be sold di 


necessary 

142 1 C 510=1933 A L J 142=55 All 346 = 

A I R 1933 All 269 (F B). 

-S. 145, and O. 21, Rr 43, 122 and 

123 — Supurdar undertaking under 

R, 122 is responsible under S. 145 
134 I C 836=1931 A L J 865=1 R 1931 All 
852 = 54 All 263=A I R 1931 All 567 (F B). 

— S. 145—’Commissioner appointed 

to attach goods and asked bo keep them 
in custody—Appointment of watchman 
by Commissioner—Some of goods tnis 
sing—Watchmen are not liable as sure¬ 
ties 

144 1 C 364=1933 A L J 579=1 R 1933 

Ail 413=A I P. 1933 All 385. 

-S. 145—3. 145 does nob apply bo 

surety bonds executed outside Court 

143 IC 401=193 2 A LJ 1060 = 

A I R 1933 All 68. 

-S. 145 —Contract of surety for ap¬ 
pearance of judgment-debtor is one of 
conbinuing guarantee and is revocable 

bv notice to creditor 

132 I C 813=1931 A L J 74 = 1 R 1931 All 
557=52 AU i014=A i R 1931 AH 243. 

— Ss. 145 and 55 (4)—Money decree 

— Execution—Judginont-dobtor arrested 

I —Security bond furnished—Decree- 

; holder applying for proceedings under 

' S. 55 (4)—Notice to surety—Court 

ordering security bo be realized-—Such 

notice held also to be given under S. 

145—Surety' c »u appeal—A pplication 

for revision by' decree-holder on surety’s 

anp‘=a’ can l.e treated as appe?*! 

135 I C 812=S3 BLR 1593 = f R 1932 Bom 

124 = A 1 R 1932 Bom 77. 

-S. 145—Security bond uadei— 

Surety guaranteeing payment by defen¬ 
dant under decree that might bo passed 
—Bond does cob become inoperative 
merely because suit is dismissed for 

default and then restored 

139 I C 815=59 Cal 1450 = 1 R 1932 Cai 
656 = 36 C W N 749=A 1 R 1932 Cal 858 

- S. 145- —Security bond under bond 

guaranteeing payment l.)y defendant cl 
amount that might bo decreed Decree 
passed cn admission by defendant ci 
part of claim and plaintiff accepting 
same—iixecution postponed bill plaintill 
proves bis n.vtjoiity—Plaintiff applying 
that bond executed in favour of Kegis- 
tiar should be assigned to him—In 
ahsence of fraud decree could be executed 
against surety to extent of his bond — 
Fact that execution was postponed 
would make no difference—Plaintiff 
was entitled to include costs awarded on 
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CIVIL P. C.. S. 145- 

applicatiion for assignment of bond and 
claim on bond in one tabular form in 
same execution proceediuRS 
139 I C 815=59 Cal 1450=36 C W N 749= 

I R 1932 Cal 656=A I R 1932 Cal 858. 

S. 145—Warrant issued by one, 
Court Surety bond attested by another ] 
Court and forwarded to executing Court 
S. 115 applies and boud can be en¬ 
forced against surety 

A I R 1933 Lah 913. 

Ss. 145 and 47 —Attachment before 
judgment—Goods in custody of supurdar 
but not removed from defendant’s house 
Suit by defendant for rant of premises 
and injunction against supurdar is , 
barred liv S. 47 ; 

136 I C 268 = 33 P L R 334 = 1 R 1932 Lah 

220=A I R 1932 Lah 324. 

S. 145—Money paid by judgment- 
debtor into Court—Application before 
disbursement of money to convert into i 
Government pro-notes is ‘‘pi'oceeding 

C0Dse«iuent ’ on suit within S. 145 

38 M L W 315=1933 M W N 949 = 56 Mad 

687=65 M L J 142 = 
A 1 R 1933 Mad 678 {F B). 

-S. 145—Order passed by Court not 

under S. 115 hut under general power 

against sureties—Surety has riglit of ' 

appeal from such order 

145 I C 871-^1933 M W N 925=65 M L J : 
407 = 38 M L W 651=6 R M 146 = 

A 1 R 1933 Mad 780 

-S. 145—Surety bond executed by 

two persons to produce movable can he ; 

enforced without recourse to suit— j 

Ijifuitution runs from date of boud or 

date of f.iiluro to produce propert>— 

Proceedings taken against judgment- 

debtor in execution of decree or against 

ouo of the sureties for enforcing bond in 

wliich other is simply impleaded with- 

out any relief being claimed against 

him, are not steps against other surety 

to enforce bond so as to save limitation 
145 I C 1C04 = 38 M L W 450=1933 
M W N 1005=6 R M 194 = 65MLJ 507 = 

A I R 1933 Mad 722. 

- Ss. 145. and 151—Suit for declara 

tion and permanent injunction—Tom- 
I)Orary injunctron granted on plaintiH’s 
executing security bond to Court under- , 
taking to make good -loss occasioned by 
grant of temporary injunction—Suit 
dismissed—Bond can be enforced only 
underS 151 

145 1 C 1011=38 M L W 385=65 M L J 
342=1933 M W N 985 — 6 R M 190 = 

A 1 R 1933 Mad 691. , 

- S. 145— Attachment of movables 1 


CIVIL P C., S. 145 <3 

of judgment.debtor eCTected Surety 
bond for production of articles executed 
—Separate suit to enforce bond is not 
necessary—Court must be moved to 
order surety to produce articles or money 
for which he was rendered liable—With¬ 
out such order arrest of surety is pre¬ 
mature 

142 1C 581 = 1933 M W N 185=1 R 1933 
, Mad 228=A 1 R 1933 Mad 342 (1). 

-S. 145—Order dismissing petition 

to arrest surety is not appealable 

142 I C 581=1933 M W N 185=1 R 1933: 
Mad 228=A I R 1933 Mad 342 (1). 

-S. 145—Surety bond for allowing 

execution of decree pending appeal— 

Consent decree passed in appeal—Surety 

is not disch'irged if consent decree is 

not outside scope of surety bond 

141 I C 852=37 M L W 170=64 M L 
386=56 Mad 625=1R 1933 Mad 168= 

A I R 1933 Mad 309. 

-S. 145 and O. 21, R. 43—S. 145 ap¬ 
plies to enforce surety bond executed- 
under O. 21, R. 43 

142 1 C 368=1932 M W N 1296=37 M L W 

127=1 R 1933 Mad 222= 
A I R 1933 Mad 219. 

- S. 145—Attachment before judg¬ 
ment and surety bond—Proper P*"®- 
cedurefor decree-holder to enforce liabi¬ 
lity of surety is to proceed in execution 
142 I C 368=1932 M W N 1296=37 M L W 

127 = 1 R 1933 Mad 222= 
A I R 1933 Mad 219. 

-S. 145—No security bond executed 

—High Court passing order in general 
terms—Obligation of surety is not limi¬ 
ted to decree of first Court 
136 I C 318=1 R 1932 Mad 286=34 M L W 

912=A I R 1932 Mad 188. 

-S. 145—Personal lialrility attaches 

to surety for costs—Ijiability is not ex¬ 
cluded bv deposit of money as security 
136 I C 318 = 1 R 1932 Mad 286.= 34 M L W 

912=A I R 1932 Mad 188. 

-S. 145, and O. 38, R. 2—Notice 

issued to surety under O. 38, R. 2, to 
produce judgment-debtor— Kxecution 
sought to be issued against him cn fail¬ 
ure—Further notice to show cause why 

execution should not issue is necessary 
135 1 C 539=1931 MW N963 = l R 1932: 

Mad 123=A IR 1931 Mad828. 

-S. 145—Failure to pay by judg¬ 
ment-debtor— Surety can be proceeded 

against as if be was judgment-debtor 

AIR 1933 Nag 287. 

-S. 145 —Security bond—* If judg¬ 
ment-debtor failed to pay” means failure 
to pay voluntarily—Surety can be pro¬ 
ceeded against without using cooroivo 
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CIVIL P. C., S. 145 : 

measures against judgment-debtor 

A I R 1933 Nag 287. 

-S. 145—Surety undertaking to pay 

on failure of deci'ee-holder to recover 

from judgment-debtor — Limitation is 

governed by Art 131 
143 1 C 808=10 OWN 571=8 Luck 427 = 
! R 1933 Oudh 199=A I R 1933 Oudh 209. 

-S. 145 — Attachment of personal 

property of supurdar cannot be effected 

unless notice has been given to him 

132 I C 49=1 R 1931 Oudh 209= 
SOWN 218=A I R 1931 Oudh 311. 

-S. 145—Surety for mesne profits in 

case of decree—Claim compromised and 
time granted — Both fasts discharge 
surety 

140 I C 564=11 Pat 590 = 1 R 1933 Pat 8= 

A I R 1932 Pal 313. 


CIVIL P. C.. S. 148 

decree passed conditional on plaintiff s 

depositing certain amount in Court- 

within six months and in default Court 

ordering that suit shall stand dismissed 

—Plaintiff not paying within time 

allowed and application for extension of 

time granted—It was contended that 

1 Court could not extend time decree being 

: absolute in character—Court held not 

I to have intended to pass final decree 

concluding suit and consequently it coulA 

grant extension of time 

145 I C 591 = 6 R A 122 = 
A I R 1933 All 157. 

-S. 148—Any order includes consent 

order—Time can be extended 
I 139 I C 845 = 56 Bom 231 = 34 BLR 880 = 
I R 1932 Bom 559=A I R 1932 Bom 615. 


-S. 145 — Order passed by Sub- [ 

•fudge tinder S. 145 is open to revision I 

by High Court \ 

144 I C 163=11 Rang 134= I 
I R 1933 Rang 86=A I R 1933 Rang G4. 

-Ss, 145 and 47—Surety cannot file 

application coming under S. 47 

134 I C 509=9 Rang 434 = 

I R 1931 Rang 301=A 1 R 1931 Rang 206. 

-S. 145—.applicability—S. 145 (l) 

applies even to person who is surety for 
himself 

131 I C 500 = 1 R 1931 Rong 132 = 

A 1 R 1931 Rang 65 (1). 

-S. 146—Decree-holder dying dur. 

ing pendency of his petition for execu. 

tiou—Elis legal reprcsentativo can be 

substituted in petition and be allowe^^ 

to continue it: 50 Mad 1=09 7 C G2G= 

AIR 1927 Marl 184, Overruled 

135 I C 561 = 1 R 1933 Mad 145= 
55 Mad 352-^62 M L J 1=34 M L W 866= 
1931 M WN 1209=A I R 1932 Mad 73 (FBl. 


- S. 148—Successor in office of 'Judge 

making decree can enlarge time for pay¬ 
ment of costs to defendant if ends of 

justice are met 

140 I C 373=36 C W N 869 = 

A 1 R 1933 Cal 20. 

!-S. 148 and O. 21, P. 85—Court can- 

; not extend period under O. 21, R. 85 

138 I C 177 = 35 C W N 877 = 1 R 1932 Cat 
427 = 59 Cal 117=A I R 1932 Cal 126 

- S. 148—High Court remanding case 

and asking plaintiff to pay deficient 
court-fee within ten days— Sub-Judge 
I ordering plaintiff to appear on certain 
day and on that day asking him to pay 
deficient court-fee wirhin ten days— 
Order duly complied with — Sub¬ 
sequently plaint rejected ou ground that 
court fee paid was out of time as ordered 
' by High Court—Court could extend 
i time under S. 148, and rejection of plaint 


- S. 146 and O. 33, R. 9—Pauper 

plaintiff dying pendente lite—Heir im- ■ 
pleaded as legal representative—Heir . 
himself rot pauper—Heir can be dis- i 
paupered under O, 33, R. 9 read with 1 
S. 14G 

13 1 i C 828 = 33 M L W 446= * 
1 R 1931 Mad 583^ 1931 M W N 199= ■ 

A I R 1931 Mad 524. 

-S. 148—Time given for production 

of document by remand order can he ex- ] 
tended 

142 1 C 331 = 1933 A L J 127=55 All 326= < 

A I R 1933 All 262 (FB). ’ 

-S. 148 and O. 45, }i. 7—O. 45, R. 7 

lirevails over S. 148— (07>ilpr) 

143 I C 559=1933 A L J 207 = 55 All 432 = 

A 1 R 1933 All 241 iFB). 

-S. 148 —Suit for redenjption of 

usufructuary mortgage — Preliminary 


was therefore wrong 

137 I C 76 = 33 P L R 149 = 
I R 1932 Lah 287 = A I R 1932 Lah 235. 

- Ss. 148 and 151—Older of stay of 

delivery of possession conditional on 
payment cf kist and rent by certain- 
date is one under S. 151, and S. 143 ap¬ 
plies to such order 

143 1 C 903 = 38 M L W 201 = 65 M L J 538 
= I R 1933 Mad 355 = A I R 1933 Mad 563. 

- S. 148 —Applicability— S. 148 does 

not apply where time is allowed by de- 
C’ee in suit 

138 I C i21--l R 1932 Mad 514 = 35 M L W 
57^ 1932 M W N 7 2=A i R 193 2 Mad 2 23. 

-S. 148—S. 148 does not apply to 

time limit fixed bv statute 
135 I C 613 = 1 R 193 2 Mad 181^61 M LJ 
544=^34 M L W 799^=1932 M W N 104 = 

A 1 R 1932 Mad 112* 
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■ S. 148—Judgmeiifc-clebtor fco pay 

certain amount in three yearly inssal-; 
merits On default of any one instal- i 
ment, whole decree amount should be 
recoverable—Default clause is not in ' 
nature of forfeiture so as to give equib- ‘ 
able relief to judgmenb debbor—S. 148 i 
has no application i 

145 I C 548 = 6 R P 189= ' 
A I R 1933 Pat 563. ; 

* 148 Period of 30 days for de- i 

]DOBib cannot be extended either under 
S. 148 or fdra. Act (1908). S. 5 

A I R 1933 Rang 8. 

■ -S. 149 —Memo cf appeal presented 

on last day of limitation on insuflicienb 
stamp On report by office deficiency^ 
made iiji -Single Judge aliowir-g to ro- i 
coive deficiency—Bench admitting aji- 
peal under O. 41, R. U, Civil P. C.— | 
Paper liook prepaied and case coming on 
for hearing—Preliminary objection that 
no valid appeal tiled—Order of single 
Judge held could not bo questioned at 
such late stage j 

1933 A L J 1357 = A I R 1933 All 572. 

S. 149—Couit caunot extend time 1 
for j)aymcnt of court-fee after decree is ! 
passetl 

129 1 C 732=1 R 1931 All 220 

A I R 1931 All 318. 


CIVIL P. C , S. 149 ) ti 

time-barred — Court should have^ heard 
appeal so far as court-fee was paid and 
was within time 

131 1 C 297=32 P L R 129=1 R 1931 
Lah 425=A I R 1931 Lah 237. 

S. 149—Application bo sue in 
forma pauperis rejected—Time cannot 
be granted under S. 149 to pay court-fee 
—Suit shall be deemed to have been 
instituted w*ben court-fee is paid 

A I R 1933 Nag 237. 

-S. 149—Court-fee on appeal is to be 

calculated as on date of presentation 

and not of payment 

140 1 C 190 = 9 OWN 855=1 R 1932 
Oudh 396=A I R 1932 Oudh 343. 

-S. 150 — Mortgage decree—Sub. 

sequent transfer of territorial juris¬ 
diction—Second Court cannot execute 
decree without its transmission by 
first Court 

137 ! C 305=1 R 1932 Mad 373 = 55 
Mad 801 = 33 M L W 742 = 62 M L J 

687=1932 M W N 255 = 
A I R 1932 Mad 418 (SB). 

-S. 150—Decision in 42 Marl 821 

(F F) Ov/'rriilcs 37 Marf 4(i2 —/ H 
1927 Mad 627=50 Mad 882 ts not good 

la IV 

137 I C 305 = 1 R 1932 Mad 373 = 55 
Mad 301 = 1932 M W N 255=62 M LJ 

687 = 35 M L W 742= 


- S. 149- Scope—Appellant’s atten¬ 
tion specifically dra’wn to tlie deficiency 
in the court-fee hub ho n.aking no at¬ 
tempt to make up the deficiency for 
fovir years—llis negligence cannot be 
condoned in exorcise of powers under 
S. 149 

138 I C 738 = 33 P L R 187 (Lah), 

-S. 149 — Memorandum of appeal 

deliberately stamped insufficiently 

should be returned forthwith 

138 I C 643 = 1 R 1932 Cal 483 = 59 
Cal 388 = A I R 1932 Cal 482. 

-S. 149 —Proper court fee nob affixed 

in appeal filed in time—Court giving 

time for making up court.fee—Sub 

sequc!it dismissal by Court of appeal as 

beitjg time.barred for neb liaving affixed 

proper court.fee at time of presentation 

is \s roDg 

34 P L R 274 = 14 Lah 312 = 

A I R1933 Lah 598. 

- S. 149 —Appellate Court allowing 

deficiency to bo made up—No question 

of limitation can arise 

133 I C 122=34 P L R 212 = 1 R 1931 
Lah 746=A I R 1932 Lah 21. 

-S 149 — Appeal insufficiently 

stamped — Court refusing indulgence 
under S. 149 and dismissing appeal as 


A i R 1932 Mad 418 (SB). 

-S. 150—High Court notification 

' otTseting change of venue and of juris¬ 
diction cannot he interpreted as elTccting 

' transfer of past business under S. 150 

137 I C 305=1 R 1932 Mad 373=55 
Mad 801 = 35 M L W 742 = 62 M J 

687=1932 M W N 255-= 
A I R 1932Mad 418 (SB). 

-S. 150 —S. 150 is wide enough co 

authorize Court to which area is trans- 

ferred to entertain in first instance any 

application which might have been 

made to court passing decree 

137 I C 183=1 R 1932 Mad 332=1931 
M W N 842 = 34 M L W 271=61 
M L J 307=A I R 1932 Mad 260. 

I-gg 150 and 37—S. 37 does nob 

deprive decree-holder of facility under 

! S. 150 

' 137 I C 183 = 1 R 1932 Mad 332=1931 

M W N 842=34 M L W 271=61 
M L J 307=A I R 1932 Mad 260. 

S. 151— Amendment 

-Ss. 151, 158, 153, and 99—Ainend- 

! inent—Application to sue as pauper nob 

' properly verified—Court should offer 

I chance to applicaut to correct defect and 

I nob reioct the application 

145 I C 436 = 1933 A L J 110 = 55 Afl 
216 = 6 R A 106=A I R 1933 All 295. 
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CIVIL P. C.. S. 151—Amendment 

- S. 151—Amendment—It is the duty 

of Court to amend its decree so as to 
agree with the judgment—No application 
for amendment necessary—Principle of i 
laches is unavailable against such appH- I 
cation 

136 1 C 817=54 All 40=1 R 1932 All 

247=1932 A L J 272= ! 
A I R1932 All 337. 

ArPEATi 

- S. 151—Appeal—Order as to mesne 

profits passed under S. 151 by virtue of 
order which has ceased to be effective 
is open to appeal 

146 I C 301=A I R 1933 Lah 485. 

- S, 151 and O. 39, R. 2— Appeal— 

Order purporting to bo passed under S. 
151—Court not considering provisions 
of O. 39, B. 2 —Appeal from such order 
is incompetent 

140 I C 843=34 P L R 51=1 L 1933 
Lah 4i=A I R 1933 Lah 73. 

- S. 151—Appeal—No appeal lies on 

order passed under S. 151 


CIVIL P. C., S. 151—Appeal 

exercise jurisdiction under S. 151 is not 


judgment _ 

142 I C 455=12 Pat 202=14 P LT 1 
= I R Pat 153=A 1 R 1933 Pat 139. 


Apt^LICABILITY 

-S. 151 — Applicability—Application 

lies to set eside order under O. 11. B. 21 
138 I C 248=34 BLR 714 = 1 R 1932 Bom 

356=A I R 1932 Bom 271 


-Ss. 151 and 20 (b)—Applicability 

Leave granted without notice under 
S. 20 (b)—Court can hear objections 

under S. 151 

A ! R 1933 Lah 266. 


-S.151 —Applicability—S.151 cannot 

be invoked for setting aside sale on ap¬ 
plication under O. 21, B. 89, but without 
5 per cent deposit 

137 I C 735=33 P L R 146=1 R 1932 Lah 

271 = A IR 1932 Lah 238. 


-“S. 151 — Applicability — Inherect 

power can be exercised only when powers 

expressly conferred are exliausted 

A I R 1933 Pat 532, 


134 I C 292=12 Lah 602 = 1 R 1931 
Lah 916 = 32 P L R 863=33 P L R 
224=A I R 1931 Lah 344 (1) 

-S. 151 —Appeal—Appeal from order 

of remand under S. 151 can be euter- 

tiined cn revision side although other 

remedy open, if retrial would cost parties 

cocaiderable trouble and exT'pn?o 

133 IC 127=32 P L R 169=1 R 1931 
Lah 751=A I R 1931 Lah 302 (lb 

-S. 151—Appeal — Order of Court in 

execution proceedings under S. 151 — 

Appeal and second appeal lie 

143 I C 454 = 37 M L W 484 = 64 
M L J 586 = 1933 M W N 634 = 1 R 
1933 Mad 302=A I R 1933 Mad 399. 

-S. 151—Appeal— Father adjudicated 

insolvent—Oflical Receiver obtaining ex 

parte order against minora that debts 

■were binding on them — Property 

including interest of minors sold and ex 

parte order for delivery made—An 

application by the minors under S. 151 

and O. 47, H. 1—Held that ex parte 

order passed without notice to minors 

was void—Order was held appealable 

under S. 75, Provincin,! Tnsolvencv Act 

143 I C 613=1933 M W N 75 = 1 R 
1933 Mad 314 = 37 M L W 720= , 

A I R 1933 Mad 345. ' 

S. 151—Appeal—Order under S. 
151 is nob appealable 

14 L R A Rev 739=17 R D 909 = 

10 O W N 1008 

-S. 151—Appeal — Order made under 

•S. 161 is not appealable 

A I R 1933* Pat 564 (2). 

-S 151—Appeal—Order refusing to 


-S. 151—Applicability—Express f ro- 

visions in the Code — There can be no 

exercise of inherent powers under 8. 151 
141 I C 290 = 26 SLR 395=1 R 1933 Sind 

41 = A I R 1933 Sind 29. 

Compromise decree 

j-S. 151 —Compromise decree—Decree 

I passed on basis of compromise—Defect 

not detected by anyone — Court has 

inherent po^' or tn corroct mistake 

1933 A L J 509=A I R 1933 All 608. 

-Ss 151 and 152—Compromise decree 

—Parties filing c.ompro?nis 0 petition — 

; Petition praying that suit be recorded as 
compromised — Court passing order : 
“Let suit lj 0 dismissed in terms of 
compromise” — Defendant nob pa>ing 
within time—PlaintilT seeking execution 
against defendant, but finding that tlieie 
was no executable decree ap()lying under 
Ss. 151 and 152 for amendment of ordei 
Court’s order dismissing suit held to be 
wrong—Plaintitf held entitled to decree 
in terms of comjjromise—Order of Court 
should be amended under Ss. 151 
and 152 

A I R 1933 Pat 135. 

-S. 151 — Compromise decree—XTe- 

liminary decree for dissolution cf part¬ 
nership by consent — Inherent powers 
cannot be invoked for vacating in be¬ 
cause of non-registration — Plaintiff is 
ostox)ppd 

141 I C 290 = 26 SLR 395=1 R 1933 Sind 

41=A I R 1933 Sind 29, 
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CIVIL P. C., S. 151 — Consolidation 

Consolidation 

S. 151 —Consolidation —Conso¬ 
lidation of suits with little in common 

at one party’s instance—Revision lies 
141 I C 473=13 P L T 726 = 1 R 1933 Pal 

77=A I R 1933 Pat 61. 

COURT-FEE 

S. 151—Court-fee—Deficit court-fee 
cannot be recovered after disposal of 
case 


CIVIL P. C , S. 151—Enforcement of Order 
Suit for declaration and permanent in¬ 
junction—Temporary injunction granted 
; on plaintiff’s executing security bond to* 
I Court undertaking to make good loss- 
occasioned by grant of temporary in- 
j junction—Suit dismissed—Bond can be 

enforced onlv under S. 151 

145 I C 1011=6 R M 190=38 M L W 
385=65 M L J 342=1933 M W 

985 = A I R 1933 Mad 691. 


142 I C 25=37 M L W 300=1933 M W N 

330 = 1 R 1933 Mad 183 = 
A I R 1933 Mad 321. 

Dismissal for default 
-'"S. 151 and O. 41, R. 19 —Dis- 
missal for default—Appeal dismissed for 
default of payment of initial deposit — 
Application to re admit stamp with 
court-fee of Rs. 2—Application is enter, 
tainable under O. 41, R. 19 read with 
S. 151 and is sufficiently stamped 

138 I C 393=59 Cal 1334 = 1 R 1932 Cal 

441 = 55 C L J 314=36 C W N 
564=A 1 R 1932 Cal 770. 

' S. 151 and O. 9, R. 9 — Dismissal 
for default — Application under O. 9, 

R. 9, made after period of limitation— 
Dismissal cannot bo set aside 

129 I C 778=52 C L J 23=! R 1931 Cal 

250=A I R 1931 Cal 319. 

-S 151 and O. 9, R,. 9— l^ismissal 

for default — Dismissal of apidication 

under O. 9, R. 9 for default - Court has 

inherent power to deal with application 

for setting aside order of dismissal 

A 1 R 1933 Rang 406. 

-S. 151—Dismissal for default — 

Appeal dismissed in default cf paying 

paper book charges can be restored under 

S. 151 to meet ends of justice 

134 I C IlG9-r| R 1932 Sind 1 = 

A I R 1932 Sind 153. 

Knds of justice 

-S. 151- -Jmds of justice—Court has 

ajuplo jurisdiction under S. 151 to make 

orders necessary for ends of justice 

138 1 C 328 = 33 P L R 152 = 1 R 1932 
Lah 462 = A I R 1932 Loh 267 

-S. 151 — JOnds cf justice — Decree 

jlirocting partition in impossible manner 

— S. 151 should he applied 

135 I C 413 = 27 N L R 341 = 1 R 1932 Nag 

13 = A I R 1932 Nag 31. 

-S. 151 — Ends of justice — Annul¬ 
ment without provision for protecting 
creditors — Insolvency Court can pass 
supplementary order under Provincial 

Insolvency Act, S. 5 (l) 

141 I C 836=13 P L T 775=12 Pat 163 = 

I R 1933 Pat 98=A I R 1933 Pat 84. 

Eni oucement of order 
--S. 151—Enforcement of order — 


Execution 

S, 151—Execution—In execution 


I 


of suit against minor for Rs. 162 whole 
survey number sold—Minor represented 
by nazir —Application to set aside sale 
by minor on ground that Collector, in 
contravention of order of executing. 
Court, to sell only such portion of pro¬ 
perty as was necessary, selling whol& 
survey number and realizing Rs. 7,609 
—Court has no jurisdiction under S. 151 
unless there is proof of possibility of 

sale of portion onlv of property 

134 I C 695 = 33 B L R 611=1 R 1931 Bom 

503=A I R 1931 Bom 385. 

- S. 151 and 0.21, R. 18—Execution 

—Partition suit between A and B Re¬ 
ceiver appointed— B applying for his 
removal and succeeding B awarded 
costs against A —In partition suit ^ get¬ 
ting costs against B—B transferring his- 
decree—Transleree applying for execu¬ 
tion —A wanted bo set-off his decree for 
co>ts against B's —Set-off could not be 
allowed under O. 21. R. 18, nor also- 

urnler S. 151 _ , 

138 1 C 285=33 P L R 671 = 1 R 1932 Lah 

467=A 1 R 1932 Loh 537 


S. 151 — Execution— Court sale 

% 


Aw A J ^ ^ ^ w ^ • 

udgnient debtor leasing property sold, 

lefore confirmation of sale Court can 

5 sue prohibitory orders under S. 151 
136 1 C 4 = 33 P L R 435=1 R 1932 Lah 

180=A I R 1932 Lah 295* 

S. 151 —Execution—Sale contra¬ 


vening ex press cl i roction of Court-^Court 

has power to set it a'^ide suo rnotu 
134 1 C 292 = 12 Lah 6o2=32 P LR 863 = 
I R 1931 Loh 916=33 P L R 224 = 

• AIR 1931 Lah 344 (1). 

-S. 151—Execution—Court has in¬ 
herent power to dismiss execution ap¬ 
plication for default 

143 I C 1=37 M L W 607=1933 M W N 
566 = 6 1 M L J 664=56 Mad 490=1 R 1933 
Mad 274=A 1 R 1933 Mad 418 (F B). 

S. 151 —Execution— Sale held in 


\ contravention of express order of Court 
] —Court can set aside such sale under* 
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CIVIL P.i C., S. 151—Execution 
Q 151 

14S ’l C 454=37 ML W 484=64 M L J 
386=1933 M W N 634=1 R 1933 Mad 302= 

AIR 1933 Mad 399. 

Ex P4KTE Decree or Order 

- S. 151 and O. 9, R. 13—Ex parte 

decree or order— Defendants present— j 
Counsel being engaged in another case | 
not present when case called—Ex parte 
decree—No good cause under R. 13— 
Case should however be restored ou pay¬ 
ment of costs under S. 151 
1411 C 402=34 BLR 1425=1 R 1933 Bom 

81=A 1 R 1932 Bom 634. 

-S. 151 —Ex parte decree or order— ] 

Einal decree passed under R. 5 with- | 
out notice to mortgagor—Mortgagor ap¬ 
plying to set aside final decree passed ’ 
ex parfce—Ground, on which decree was I 
assailed urged by him before bnt not ! 
prevailed—Under these circumstances j 
mortgagor’s remedy held to ho by ap¬ 
peal against ex parte final decree if it ' 
was passed wrongly and nob application 
to set that aside though Court, had in¬ 
herent power to deal with such appH- 
oation 

130 I C 441=34 C W N 758= 

A I R 1931 Cal 58. 

-Ss. 151 and 141 and O. 9—Ex parfce 

decree or or^er—Ex parfce order made 

in execution proceedings— Application 

to set aside that order—Though S. 141 

and O. 9 do not apply application can 

be entertained under R. 151 

133 IC 65=1 B 1931 Sind 97 = 25 SLR 

475=A I R 1931 Sind 97 (F B‘. 

Inherent Powers 

-S. 151— Inherent powers— Order 

dictated after arguments—Court can 

set aside order and rehear case 

143 I C 324=1932 A L J 1035= 

A I R 1933 All 49. 

-Ss. 151, lo2 and 153 — Inherent 

powers—Powers of Court for correcting 

mistakes are not restricted to S. 152 hut 

can be exercised under Ss. 151 and 153 
139 I C 491 = 54 All 800=1 R 1932 All 
567=1932 A L J 784=A 1 R 1932 All 587 

S. 151 and O. 21, R. 92— Inherent 
powers—Auction purchaser not misled 
by anything done or said by s\le officer 
is not entitled to have sale set aside 
on ground of his mistake—Court has no 
inherent jurisdiction to set aside sale 
outside O. 21 

141 I C 129=1932 A L J 392=1 R 1933 All 

65=A I R 1932 All 403. 


CIVIL P. C., S. 151 —Inherent Powers 

cation exists can be ordered to ha ex¬ 
punged 

146 I C 215=6 R L 188= 
A IR 1933 Lah 711. 

-S. 151— Inherent powers— Court 

has summary power to pass interim 

order in respect of property to which 

priroa faice companv iseufcitled 
142 I C 766=14 Lah 68=34 P L R 388=1 R 
1933 Lah 294=A I R 1933 Lah 437. 

-S. 151—Inherent powers—Cede is 

not exhaustive—Inherent power can he 

invoked for doing justice 

140 I C 412 = 9 OWN 803 = 1 R 1932 Oudh 

402=A I R 1932 Oudh 293. 

-S. 151—Inberoot powers—Questions 

affecting case in limine Court has in¬ 
herent power to take cognizance 
138 I C 808=8 Luck 87=1 R 1932 Oudh 
332=9 O W N 523 = A 1 R 1932 Oudh 244. 

-S. 151—1 nherenb powers—Inherent 

powers under S. 151 should bo exercised 
in fitting cases 

140 1 C 233=26 SLR 21 = 1 R 1932 Sind 

183=A I R 1932 Sind 33. 

, —S 151 — Inherent poweis—Order 
' obtained by misrepresentation of facts 
, —Court has inherent jurisdiction to 
' vacate it 

131 I C 717=1 R 1931 Sind 77 = 

I AIR 1931 Sind 111. 

I IN.TCNCTION 

' -S 151—Injunction—Temporary in- 

: junction staying further proceedings in 

I another Court was refused on ground of 

equitable jurisdiction as the plea of 

' want of jurisdiction could be easily 

raised in the other Court 

A I R 1933 Lah 592. 

— s. 151—r ujunction — No danger of 

I irreparable injury — Compensation in 

1 damages possible—Injunction should not 

I be eraated under S 151 
I 140 I C 843=34 P L R 51= I R 1933 Lah 

41=A I R 1933 Lah 73. 

' -S. 151 and O. 89, H. 2—Injunctior?. 

; —Breach already committed— Injunc¬ 
tion though cinnot K-e granted under 
O. 30, R. 2. Court can grant it in its in- 
i herent powers 

lao I C 84 3 = 34 P L R 51 =I R 1933 Loh 

41 = A ! R 1933 Lah 73. 

’ -S. 151 and O. 30—Injunction High 

Court has no power to grant injunction 
apart from O. 39 in appeal or revision 
from mofu^sil Courts 

141 I C 607=1933 M W N 18=37 MLW 
110=64 M L J 112 = 56 ?yiad 563 =I R 1933 
Mad 146 = A 1 R 1933 Mad 500 (2). 


■ S. 151—Inherent powers—Remarks -S. 151 and O. 39, Rr. 1 and 2 — 

in judgment casting slur on Govern- Injuncbion — If injunction cannot be 
ment department for which no justifi- 1 issued under O. 30 it cannot be issued 
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Civil P. C., S. 151—Injunction 

under S. 151—But High Courts have 
power to issue injunotioo in proper cases 
independent of Civil P. C. — Execution 
of and appeal against ex parte decree 
simultaneously proceeding — Execution 
can be restrained by injunction to de¬ 
cree-holder 

136 I C 346=1 R 1932 Mad 298=35 M 
LW 168=A 1 R 1932 Mad 180. 

Invention op Proceduke 

S. 151—Invention of procedure 


330. 

Civil P. C., S, 151—Limits of / . 

use of its inherent powers j nc 
133 I C 205 = 1931 M W N 710=1 R 1931 

Mad 717=60 M L J 475= 
A IR 1931 Mad791. 

S. 151—Limits of—No clerical or 


Vv here rights are conferred by sections, 
bub DO provision is made for particular 
set of facts, Courts should apply rules 
nearest in point with necessary modi- 
lications • 

131 I C 610 = 60 M L J 628=1 R 1931 Mad 
562 = 33 M L W 359 = 1931 M W N 48 = 

A I R 1931 Mad 303. 

Limits op 

S. lol — Limits of — Party not 


availing right of appeal or revision can¬ 
not invoke aid of S. 151 bo disturb de¬ 
cree or order 

144 I C 731 = 6 R A 3=A I R 1933 All 382. 
-Ss. 151 and 152—Limits of Court 


has no autiiorifcv to annul final decree ! 

passed in due process of law in exercise j 

of assumed inlu?r.’nfc jurisdicticn 

132 I C 562 = ! R 1931 All 530= : 

A I R 193! Ail 427. 

-S. 151 and O. 17, R. 1 — Limits of— 

Court liaving jurisdiction to set aside 1 

order under O. 47 —Kocourse to S. 151 is ' 

not ponnissil)Ie , 

141 I C 188 = 34 P L R 88-=! R 1933 Lah ; 

68=A 1 R 1933 Lah 169. * 

- S. 151 — ]..in)its oi — Dismissal of 

suit—J'lach j>aity allowed to hoar his 
costs—Court •nonfciouing as one of rea- > 
sons in order as to cost*;, that in case 
decision of lower Court in another suit 
i^ reversed in pending appeal in High , 
Court right of plaintill to sue in former 
suit may be revived — Plainbil! is not 
ontitied to have suits revived — Other 


arithmetical mistake and no error arising 
from any accidental slip or omission — 
Adding to or altering the judgment is- 
wrong and illegal—S. 151 is not meant 
to enable Court to contravene a distinct 
provision of law. 

136 I C 253=16 R D 12=12 L R A Rev 383 

=80 W N 1238. 

- S. 151—Limits of — Powers under 

S. 151 should not be exercised when 
there is other remedy open — Law of 
limitation cannot be ignored by taking 
recourse bo S. 151 

144 I C 147=1 R 1933 Pat 217 = 

A I R 1933 Pat 132, 

-S. 151—Limits of — S. 151 should 

neb be used to nullify general principlee 

applicable to law of limitation — Speci- 

tically if S. 5, Lim. Act, would have been 

applicable sullicient cause must be 

shown for delav 

142 I C 185=A I R 1933 Rang 96. 

Mistake 

- S. 151—Mistake—Clerical mistake 

in plaint—Mere filing of appeal against 

does not oust jurisdiction of Court to 

oori'ecb it ^ 

135 1 C 848 = 1 R 1932 All 112 = 1931 A L J 

536=A 1 R 1931 All 766 (IK 

- S. 151—Mistake—Owing to misdes¬ 
cription decree in wrong name~-Courb 
can iu execution bring real judgment- 
debtor on record 

: 144 1C 901 = 35 BLR 200 = 6 R B 14= 

A I R 1933 Bom 200. 

- Ss 151 and 152—Mistake—Clerical 

slip in decree and award on which it 

was based can be amended 

140 J C 412=9 OWN 803 = 1 R 1932 
Oudh 402=A 1 R 1932 Oudh 293. 

- Ss. 151 aud 152—Mistake—Clerical 

error resulting' in wronu order — Court 


may correct such error and pass proper 

... , r 1 order independently of fact that such 

remcdios upon, relief under S. iol j error could have boon corrected by Court 

of appeal 

139 I C 367=8 Luck 93 = 1 R 1932 Oudh 
362=9 OWN 633=A I R 1932 Oudh 291. 


not be granbo.l 

144 ! C 103 = 1 R 1S33 Mad 377 = 

A I R 1933 Mad 485. 

——-S. i5i — Limits of — Court has nc 

inherent right to deprive party of right 

obtained In' limitation 

143 1 C 240^-37 M L W 48 = 1933 M W N 
216 = 65 M L J 193 = 1 R 1933 Mad 289 = 

A I R 1933 Mad 258. 

- S. 151—Limits of—Court should 

follow specific provisions of Code when 
so given and should uot instead make 


Parties, Addition op 
—S. 151 — Parties, addition of 


— Suit 

against defendant decreed ex parte — 
Proceedings in lunacy proving that de¬ 
fendant was lunatic on date of suit 
Suhsoquent death of defoudant—Decree 
sought to be executed against legal re- 
prosontatives who objected to this being 


S£2' 
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CIVIL P. C., S. 151—Parlie#, adauion of 

done on nrounds of decree being nullity 

—Application for reconstitution or suit ' 

and summons to legal representative to 

set aside decree held maintainable 

130 I C 878=34 C W N 989=1 R 1931 Cal 

398=A 1 R 1931 Cal 168 

Keceiver 

-Ss. 151 and 47—Receiver — Mort- ; 

gage suit for sale — Consent decree | 
Receiver appointed as per decree to look j 
after properties and to remain in pos- 
session till sale and to pay arrears of 
rent due—Receiver unable to make col- | 
lections and pay rents — Mortgagee ad- | 
vanciug money to receiver under Court ; 
order to meet demands—Execution sale 
—Mortgagee becoming auction purchasi-r 
—Sale confirmed—Meanwhile mortgagee , 
applying under S. 47 and S. lOl for re- i 
covering amounts advanced to receiver . 
under Court order and for rent paid and 
asking for orders to realize them from 
back rents from tenants nob realized by 
receiver—Court ordering mo^^gage6 to ; 
act as Court receiver and realize those 
rents and his money—Such order held ; 
proper as said application hold to be one ; 
under S. 17 and as under S. 151 Court , 
had powers to grant it 

139 I C 247=1 R 1932 Ca! 589=55 C L J 1 

= A ! R 1932 Cal 414. 

Refund 

-S. 151 — Refund — Auction-pur. 

chaser allowed to withdraw purchase 
money—Court has inherent power to 
order refund of such monev 

A 1 R 1933 Lah 350. 


CIVIL P. C., S. 151—Remand 

Remand 

- S. 151—Remand—Issues incomplete 

by reason of not admitting admissible 
document—Relief discretionary and dis- 
discretion nsed-—Appellate Court should 
remand case for trial of remaining issue 
129 1 C 839=58 Cal 449 = 1 R 1931 Cal 
279=52 C L J 158=34 C W N 881 = 

A I R 1931 Cal 171.. 

S. 151 and O. 41, R. 23 — Remand 
—Disposal of suit on merits — Case re¬ 
manded on appeal and refund of court- 
fee ordered—Remand is one under S. 151 
and nob under O. 41, R. 23 and Court- 
fees Act S. 13 

141 I C 400=34 P L R 270=1 R 1933 Lah 

118=A I R 1933 Lah 135. 

-S. 151—Remand—When tUero is 

another provision of law under which 
remand should be passed, and where re¬ 
mand under S. 1-51 would cause injustice 
bo party, remand under that section is 
not justified 

139 I C 126 = 33 P L R 487 = 1 R 1932 Lah- 

565 = A I R 1932 Lah 443 

-S. 151 and O. 41, Rr. 23 and Go- 

Remand—Order of remand—Order for 
refund of court-fee nob passed—Remand 
is nob one under K. 23 — It is under 
S. 151 

138 I C 202 = 33'P L R 285 = 1 R 1932 Lah 

426=A I R 1932 Lah311. 

-S. 151— Remand — Remand order 

can bo under inherent power 

AIR 1933 Pat 706. 

-S. li>l — Remand — Remand for 

particular purpose oril>—Wliole appeal 
is nob to be relmard 

14 P LT 138 = A I R 1933 Pat 220 


S. 151--Refund—-Refund of excess! 
court-foe can be ordered • ' 

142 I C 633=34 P L R 1 = 1 R 1933 Lah 

226=A I R 1933 Lah 351. 

S. 151 Refund—Court ordering ^ 
remand under S. 151 can order refund of | 
court-fee 

136 I C 559=33 P L R 54 = 1 R 1932 Lah 

239=A I R 1932 Lah 219. 

S. 151—Refund—High Court can 
order refund of court-fees paid in excess 
It is for revenue authorities to decide 
whether bo pay 

139 I C 131 = 55 Mad 641 = ! R 1932 Mad 
625=35 M LW 618=1932 M W N420 = 
62 M L J 541=A 1 R 1932 Mad 438. 

■ S. 151 — Refund — Remand under 

1^1 No refund of court fee is re¬ 
quired 

146 I C 201 = 6 R Pesh 14 = 
A 1 R 1933 Pesh 101 (2) 


-S. 151—Remand—High Court has 

inherent ])Ower to remand 

27 S L R 194=A I R 1933 Sind 327. 

Restitution 

-Ss. 151 and 14'i — Restitution — 

Power to grant rehtitution is not con¬ 
fined to cases under B. 114—To prevent 
injustice Court must exercise that power 
under S. 1 51 

144 I C492 = 55 AH 221=1 R 1933 All 

438 = A 1 R 1933 All 218. 

-S. 151— Restitution — Deposit of 

sale price by auctioij-i)urchaser—Decreo- 
b.oider d rawi ug amount duo to him — 
Excc.ss amount duo to judgment debtor 
I in Court deposit—Sale set aside — .Auc. 
tion-purchaser withdrawing money in 
Court deposit — Order setting aside 
sale on appeal — Suit by judgment- 
debtor for restitution of money drawn by 
auction.purchaser — Limitaticn is three 


r 
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-CIVIL P C. S. 151—Restitution 

years from date of such order 

144 I C 150 = 1 R 1933 Cal 517= 

A I R 1933 Cal 422. 

-S. 151 — liestitufcion — Order of 

resfcitufciou made under S. 151 is ap¬ 
pealable 

134 I C 1185 = 53 C L J 49=1 R 1932 Cal 
85=35 C W N 105=A I R 1931 Cal 779 (2) 

Ss. 151 and 144—Restitution—Sale 


3S4 

1 CIVIL P. C.. S. 151—Review 
• Court 

44 I C 448=35 B L R 127=57 Bonr 206=. 
I R 1933 Bom 306=A IR 1933 Bom 205. 

Scope op 

S. 151 and O. 47, R. 1—Scope of 


set aside under O. 21, R. 92 S. 144 does 

not apply but restitution can be granted 

under S. 151 ^ . 

134 I C 1185=53 C L J 49 = 1 R 1932 Cal 
65=35 C W N 105=A 1 R 1931 Cal 779 (2). 

---S. 151—Restitution—Order for res¬ 
titution — When case does not come 
wifcliin S. 144 Court can pass order 
under S, 151 

130 1 C 236=34 C W N 746=1 R 1931 Cal 
364 = 52 C L J 506= A I R 1931 Cal 42. 

S 151 — Restitution—Suit insti. 


tuted against dead person—Decree pas- 

sed—li inooey is paid uuder such decree 

Court sbculd allow restitution 

A I R 1933 Mad 888 (1). 

RKSTOI; ATION 

-S. 151 and O. 9 and O. 21. R. GO— 

Restoration—Application—O. 9 does nob 
apply to application under O. 21. R- GO 
13G I C 283 = 1R 1932 AH 171 = 1931 A LJ 

622=A 1 R 1931 All 594. 

-S. 151 — Rortoratiou — Idxocution 

application can l>o restored under in¬ 
herent powers P 1 P7n= 

142 1 C 686=13 Lah /61 = 34 P L U /O 

I K 1933 Lah 25D=A I R 1923 Lah 99. 

S. 151 —.Restoration — Objections 


dismissed for default can be restored 

under S ^ L R 176=1 R 1933 

Nag r80 = A I R 1933 Nag 176. 
-S 151 — Hestorabion Execution 


9 m 

Pleader or agent not refusing orunable to 
answer material questions—Court can¬ 
not order personal attendance — Such 
order in absence of inability or refusal 
is irregular and can be rectified under 
S. 151 and O. 47. R. 1 

1933 A L J 1318=6 R A 128= 

A I R 1933 All 517. 

——S. 151—Scopeof—Court can rectify 

■ erroneous order 

1933 A L J 1318=6 R A 128= 

A 1 R 1933 All 517. 

-S. 151 —Scope of—Appellate Court 

can stay trial Court’s proceedings under 

S 1 51 

141 1 C 612=1932 A L J 582 = 
I R 1933 All 78=A 1 R 1932 All 655. 

-S. 151 and O. 25—Scope of—Cause 

nob falling within scope of O. 25 Still 

provisions of S. 151 will apply 
‘ 140 I C 233=26 SLR 21 = 

I R 1932 Sind 183=A 1 R 1932 Sind 33. 

Stay of execution on Suit 

-S. 151— Stay cf execution or suit— 

Order of suspension of pleader^ Court 
has iuhereat power to keep order in abey¬ 
ance if justice cf it 

145 I C 367=1933 A L J221 = 6RA 105 — 
1^ air 1933 All 259 (F B). 

-Ss. 151 and 109 (c)—Stay of exe¬ 
cution or suit—Order suspending advo¬ 
cate for three months—Eeave to appeal 
granted—High Court can direct that 
order of suspension be in abeyance bill 

disposal of appeal 

143 I C 480=1932 A LJ 861 = 

A ! R 1933 All 18. 

S. 151—Stay of execution or suit 


- — ^ I I J\l5 55 - - ^ . a 

1 - ' ^ ^ .lUinis-ed — It should nob bo | Appellate Court can stay execution ot 

application disinis^ea ' anneal from nreli- 


lestoiprl unrtor s ^ N 430 = 1 R 1932 

Oudh 293 = A 1 R 1932 OuJh 220. 

g 151 — Kestoration — Inherent 


tinal decree pending appeal from preli¬ 
minary decree un^er S. 151 ... 

136 I C 75 = 54 All 344 = 1 R 1932 All 123 
= 1932 A L J 43=A I R 1932 AH 238. 

-S. 151—Stay of execution or suit 

Application to sot aside award refused 
High Court on appeal cm sbav execution 
133 I C 664=33 BLR 702=IR 2931 Bom 
448=55 Bom 801=AI R 1931 Bom 384. 

-S. 151 and O. 4o. R. 13—Stay of 

execution or’suit —High Court setting 
aside ex parte decree in mortgage suit 
and ordering its rehearing Appeal pre¬ 
ferred bo His Majesty in Council Ap¬ 
pellant applying to High Court for stay 
of nroceedings in suit pending hearing of 

appiffor review or under S. 151 to lower i his appeal-Hish Court can pass such 


powers cannot he exercised to restore 
case where no sulUcienb cause is estab¬ 
lished J ^ 158=1 R 1933 Pesh 19= 

A 1 R 1933 Pesh 59. 

Review 

_ 5 151 — Review— Compromise 

decree passed—In appeal party disowning 
authoritv of pleader or agent te compro- 
Still then appeal does nob lie 
under O. 43, R. 1 (m)—Such appeal is 
barred under S. 90 (3)—Remerly is to 
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CIVIL P. C. S. 15 1- Stay of Execution or suit j 
order both under O. 45, R. 13. and under j 
its inherent power 

129 I C 833=34 C W N 631 = 1 R 1931 

Cal 273=A I R 1931 Cal 79. 

-S. 151—Stay of execution or suit 

—Revision is not ccmpstent ; 

141 1 C 177=34 P L R 86=1 R 1933 Lah 

71=A 1 R 1933 Lah 191. 

-Ss. 151 and 115—Stay of execution 

•or suit—Suit connected with pending ap¬ 
peal—Decision turning on result of ap- ; 
peal—Suit should be stayed—Order re- j 

fusing stay is *'ca9e” within S. 115 j 

144 I C 107 = 1 R 1933 Lah 416= i 

A I R 1933 Lah 50. 

-Ss. 151 Sc 148—Stay of execution or ' 

3uit—Order of stay of delivery of posses¬ 
sion conditional on payment of kist and 
rentby certain date is lone under S. 151 

and S. 143 applies to such order 

143 I C 903=38 M L W 201=65 M L J 

538= I R 19933 Mad 355= 
A 1 R 1933 Mad 563. 

Striking oct pleadings 
-S. 151—Striking out pleadings — Ap¬ 
plication by plaintiff for appointment of 
receiver in "respect of standing crops— 
Defendant asked to furnish security and 
receiver not appointed—Failure by de 
fendant to furnish security or deposit 
amount in spite of order of Court—Court 
'held had jurisdiction under S. 151 to 

strike off defence of defendant 

136 I C 42=1 R 1932 Mad 250=61 M L J 

477=34 M L W864=A 1 R 1932 Mad 263 

Transfer 

-S. 151—Transfer—That Judge had 

•considered the evidence in previous pro¬ 
ceedings is sufficient ground for transfer 

133 I C 876=32 P L R 388. 

-S. 152—Privy Council—Jurisdic- 

'bion to amend its former order exercised 
131 1 C 309 = 35 C W N 583=1 R 1931 
P C 117=1931 M W N 620=33BL R940 
= 61 M L J 47=58 I A 141 = 34 M L W 
356=58 Cal 1281=A I R 1931 PC 104 (P C) 

-S. 152— Mortgage suit— Omission 

to specify property in decree—Applica¬ 
tion for amendment—Court has power 
4*0 amend decree 

140 I C U3=A 1 R 1933 All 102. ! 

S. 152—Court can correct mistakes 
committed bv parties 

139 I C 491=54 All 800=1 R 1932 All 
967=1932 A L J 784=A I R 1932A11587. 

~S. 152 Amendment of decree— ' 
Decree can be brought into conformity 
with judgment at any time unless third ! 
parties have acquired rights under er- ' 
rvoneous decree 

60 Cal 753=37 C W N 500= | 
AIR 1933 Cal 627. i 

1931-33 T. I\—26 & 26 


CIVIL P. C. S. 152 

- S. 152—Sufl5cient explanation for 

delay in amending decree nob forthcom¬ 
ing—Amendment was refused 

139 1 C 528=1 R 1932 Cal 637 = 
36 C W N 97=A 1 R 1932 Cal 563. 

- S. 152—Consent decree cannot be 

amended without consent 

130 I C 907=57 Cal 1143=1 R 1933 Cal 

427 = A 1 R 1931 Cal 51 

- S. 152—Conclusion arrived at by 

Judge should nob bo reversed by his 
successor unless by review or under S. 
152 

144 IC 973=34 P L R 215=6 R L 43 = 

A 1 R 1933 Lah 423. 

; - S. 152—Accidental omission to in¬ 

corporate in judgment important portion 
1 of award—Amendment of decree should 
be allowed 

34 P L R 802. 

- S 152—Although decree in previ¬ 
ous suit based on mistake cannot be 
recbibed, mortgage deed on which the 
decree is based can be rectibed—Proper 
remedy then is to get plaint amended 

and then to applv under S. 152 

136 I C 850=1 R 1932 Mad 325=1931 
M W N 1329=35 M L W 32 2=6 2 M L J 

350=A I R 1932 Mad 275. 

- S 152—Description in deed of 

mortgaged property through mistake 
wrong—Mistake passing in plaint and 
decree—Plaintiff can apply bo have des¬ 
cription corrected 

131 I C 6=34 M L W 955 = 1 R 1931 Mad 
470=61 M L J 805=A I R 1931 Mad 260. 

-S. 152—Party has no right to have 

mistakes corrected—Discretion is left 
with Court 

10 O W N 1087=A I R 1933 Oudh 529. 

- S. 152—Correction of clerical or 

arithmetical mistake is left to discre¬ 
tion of Court—Amendment of prilimi- 
mavy decree, after passing of final decree 
and sale of mortgaged property cannot 
be allowed 

146 I C 310=A I R 1933 Oudh 466 

- S. 152—Court is not bound bub has 

discretion bo amend decree—High Court 
will nob interfere unless exercise of dis¬ 
cretion is obviously wrong or unjust 

10 O W N 9S8=A I R 1933 Oudh 425. 

- S, 152—Order setting asideex parte 

decree is judgment and cannot be sat 

aside save under S., 152 or on review 
145IC302 = 100WN 794=6 R O 4 J = 

A I R 1933 Oudh 385. 

- S. 152—Application foramendmenb 

under S. 152—Testis whether decree is 
ii or is nob inaccordanc3 with intention 
of Judge—If it is nob it should be a nen- 
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CIVIL P. C., S. 152 

ded—Order of Court refusing to do so 
is revisahle 

134 I C 1009=1 R 1931 Oudh 417=8 OWN 

1121=A I R 1931 Oudh 422. 

-S. 152—Accidental and uninten¬ 
tional errors in formal expression of 
order can be cori'ected 

139 I C 903 = 13 PLT 576=1 R 1932 Pal 

2S4=A I R 1932Pat 321. 

•-S. 15 and O. 47, K. 2—Power 

iven by S. 152 is wider than that con- 
ferred by O, 47 R. 2 on successor of 
Court passing crder 


139 I C 903 = i R 1932 Pat 284 = 13 PLT 

576=A I R 1932 Pat 321. 

-Ss. 152 and 47—0. 47. R. 1 —Suit 

for possession based on decree in parti¬ 
tion suit—Decree alleged to be incorrect 
—Action for rectification of decree does 
not lie—Review under O. 47, R. 1 may 
be made—Or execution might be sought 
in executing Court under S. 47—Or there 
is remedy by application under B. 152 

133 I C 366 = 1 R 1931 Pot 366=12 PLT 

466=A 1 R 1931 Pat 296. 


-“S 152—Limitation Act (190^), Art. 

I8i—Application to set aside order 

allowing amendment of decree is 

governed by Art. 181 

145 1 C 823 = 6 R R 59 = 
A I R 1933 Rang 264. 


-S. 152—Pjelirninary mortgage de¬ 
cree by lower Court merged in and super¬ 
seded by preliminary decree of High 
Court — Ijowev Court cannot amend its 
preliminary decree 

133 I C 225 = 9 Rang 186=1 R 1931 Rang 

241=AIR 1931 Rang 153. 


-S. 153—Suit on pronote—Pronota 

found ioadmissible-Amendment enti¬ 
tling plaintilT to eue on original cause 
of action not allowed 

|OQ 1 r 783=34 BLR 643 = 1 R 1932 Bom 
13S / 417=A I R 1932 Bom 394. 


_s 153—Appeal against dead res- 

poudGDt —Legal representative can bo 
substituted and time for substitution 
can be excused 

ISA I C 277=33 P L R 116 = I R 1932 Lah 

469=A I R 1932 Lah 305. 


--—-O. 1, R« 1—Joint suit can be 

brought by plaintiffs, where each can 

bring separate suit against all defendants 

138 1 C 77=1932 A L J 497 = 1 R 1932 

Alt358—A I R 1932 All 401. 

-—O. 1, R. l—Trusbees should ordin¬ 
arily be co-plaintiffs —Those not willing 
to be plaintiffs .should be made 


I CIVIL P. C.. O. I. R. 1. 

i defendants 

: 135 I C 865=1 R 1932 Cal 161=35 C W M 

478=A I R 1932 Cal 27. 

- O. 1, R. 1—Suit for arrearsof maio- 

j tenance—Amount granted under will 
! coming out of income of certain 
property—Suit need not be framed as on 
charge 

132 I C 684=35 C W N 307=1 R 1931 Cal 

604=A I R 1931 Cal 670. 

-O. 1, R. 1—In suit for ejectment 

' of trespasser, all joint owners are not 

necessary parties 

AIR 1933 Loh 999- 

I-O. 1, R. 1—Suit by registered 

■ Trade Union—Vice Presidents of such 

! Union are not proper plaintiffs 

14 Lah 330=A1R 1933 Lah 203. 




I 

k 

I 

I 

I 


i 


- O. 1, R. 1—Decree ordering pay¬ 
ment of maintenance to mother and 
widow of deceased nephew—Joint suit 
by two women fer arrears of mainten¬ 
ance is maintainable 

A I R 1933 Pat 644. 

- O. l.Rr.land 3 — Mukarrari tenure 

—Mukarrari granted by zamiudar to- 
plaintiff—Record of rights showing 
priest as holding under zamindar— 
Dispute as to right to nominate village 
priest between plaintiff and zamindar 
Suit is not bad by non joinder of general 
public 

144 I C 753=6 R P 5=A I R 1933 Pal 259. 

-O. 1, R. 3—Suit for accounts— 

Defendant raising plea that accounts- 
were settled with plaintiff's brothers — 
Plaintiff’s application to join brothers* 
rejected on ground of multifariousness— 
Held, plaintiff’s application should be 
allowed 

A 1 R 1933 All 957- 

-O. 1, R. 3 — A residing at X grant¬ 
ing lease to 7? cf grove situated at P 
Suit by A claiming premium from her 
agent D or in alternative from R—Cause- 
of action held to arise at X there being 
implied promise under S. 49, Contract 
Act, on part of B to pay at X Suit 
held cognizable by Court of Small 
Causes—Suit held not bad for multifari- 


jness 

A I R 1933 All 147. 

—O. 1, R- 3— Mortgage— Mortgages- 

tinct—Executants not same—Mort- 

•ees cannot ask for joint decree 
’ 1932 A L J 795=1 R 1933 All 219= 

A 1 R 1932 All 676. 

—O. 1, R. 3— Judgment-debtor de- 

red insolvent before date of decree 

'Ro/»A?vpr i«3 neceasarv party to- 
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proceeding’s in appeal 

141 I C 146=54 All 532=1 R 1933 All 54= 
1932 ALJ 361=A I R 1932 All 382. 

-O. 1, R. 3— Suit (or recovery of 

money—Privity of contract or estate 

between parties is essential 

132 1 C 575=1 R 1931 All 543= 
1931 A L J 614=A 1 R 1932 All 43. 

-O. 1, E. 3—O. 1, R. 3 applies to 

joinder of causes of action as well as to 

joinder of parties 

136 IC 497 = 33 BLR 1291= 

1 R 1932 Bom 193=A 1 R 1932 Bom 1. 

-O. 1, R. 3—In a suit for possession 

of land against trespasser persons claim¬ 
ing separate bits of land from trespasser 

may be joined as defendants | 

134 1 C 689=33 BLR 624 = 

I R 1931 Bom 497=A 1 R 1931 Bom 330. 

-O, 1 R. 3—Partition suit— Mort¬ 
gagee is not necessary party but may be 

allowed to attend proceedings ! 

134 1 C 307=35 C W N 296= ! 
I R 1931 Cal 803=A 1 R 1931 Cal 594. 

-O. 1, R. 3— Adjudication of joint 

family business as insolvent and pro¬ 
perty vesting in Oflicial Assignee—Suit 
against Olficial Assignee by widow hav¬ 
ing right of maintenance challening ne¬ 
cessity for incurring debts— Creditors 
are also necessary parties and permission 
of insolvency Court is necessary for such : 

suit i 

A 1 R 1333 Lah 901. ! 

-O. 1, R. 3— Plaintiffs should im- I 

plead all ordinary legal representatives i 
—Other legal representatives though ; 
nob impleaded are still bound if plaintiff 
is diligent and ignorant of their exis ' 
tence 

141 I C 580 = 34 P L R 511 = 

I R 1933 Lah 148=A I R 1933 Lah 380. 

•-O. 1, R. 3—Suit against office of 

agent of railway does not lie—Secre¬ 
tary of State for India can be sued as a 
corporation sole 

14 Lah 330=A I R 1933 Lah 203. i 

-O. 1, R. 3—I^laintiff obstructed in ! 

worshipping deity by some of villagers ’ 
—All villagers not joined as defendants j 
—Decree can be passed against those 
who are impleaded 

145 I C 1014 = 6 R M 188=38 M L V/ 333= 

A I R 1933 Mad 726. 
O. 1, Rr. 3 and 9— Person having 
right bo defend is necessary party—Suit 
to eject from site and for removal of 
‘pial' erected thereon —Plea that site be¬ 
longed to Municipality and permission 
had been obtained from it for erection 
of pial’—Municipality is necessary party 


CIVIL P. C. O. 1, R. 3 

and suit should be dismissed for non." 
joinder 

146IC 72=6RM214=65MLJ 290= 
38 M L W 247=1933 M W N 1209= 

A 1 R 1933 Mad 664. 

-O. 1. R. 3 —Distinct causes of ac¬ 
tion against several defendants can bo 
combined in same suit if there is some 

common question of law or fact 

144 ! C 202=37 M L W 681 = 
1 R 1933 Mad 384=A i R 1933 Mad 622* 

- O. 1, R. 3—Suit for resumption of 

village by grantor—Minor eons of joint 
family are not necessary parties when 

represented bv father 

14 P L T 663=A I R 1933 Pat 715 

* • 

- O. 1, R. 3—Unless right to relief 

arises from same act or transaction two 

seta of defendants cannot be joined in 

same suit, even though questions of law 

and fact arising are identical as against 

the two sets of defendants 

A I R 1933 Pat 653. 

- O. 1, R. 3 or R. 10 and S. 32—Suit 

under S. 92—Plaintiffs are not entitled 
to claim against strangers to trust either 
declaration of title or possession for any 
other declaration of title or possession 
or any other relief—Strangers are not 
necessary parties to such suit and if 
plaintiffs have wrongly impleaded them 
they cannot pray in aid provisions of 

O. 1, R. 3 or R. 10 

140 I C 317=10 Rang 342= 
I R 1932 Rang 231 = A I R 1932 Rang 132. 

- O. 1, R. 3—Suit on mortgage—Cre¬ 
ditor attaching mortgaged property can¬ 
not he joined 

133 I C 482 = IR 1931 Rang 258= 

A ! R 1931 Rang 108. 

-O. 1, R. 8—Suit started under O. 1, 

R. 8—Benefft of S. 11, Bxpl. 8 will be 
available if conditions of R. 8 have been 
complied with 

143 ! C 665—-57 C L J 528 = 37 C \V N 853 = 
38 M L W 16=1933 M W N 758=60 I A 
278=1933 ALJ 762 = 35 BLR 827= 

65 M L J 87 = 56 Mad 657 = 
A I R 1933 P C 183 (P C). 

- O. 1, R. 8—Underlying principle of 

R. 8 is convenience and Bnalitv 
143 I C 665=57 C L J 528=37 C W N 853 = 
38 M L W 16=1933 M W N 758=60 I A 
278=1933 A L J 762=35 BLR 827 = 65 

M L J 87 = 56 Mad 657 = 
A ! R 1933 P C 183 (P C). 

-0.1, B. 8 anfl S. 11, E.'jpl. G— 

Expl. G is controlled by O. 1, R. 8 —-ol 
,J/ad, 1^=107 I.C. G25=.l. 7. 1928 
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Mad. 77 ih'. /i.), Overruled 

143 IC 665=57 C L J 528 = 37C W N 853 = 
38 M L W 16=1933 M W N 758=60 I A 
273=1933 A L J 762=35 BLR 827=65 

M L J 87 = 56 Mad 657 = 
A I R 1933 P C 183 (P C). 

-O. 1. R. 8 — Corbaiu persons of 

Yaniya caste instituting suit for reco¬ 
very of damages—Neither permission 
was taken nor notices as required under 
O. 1, R. 8 issued—Suit held to be inter 
partes and hence decision in it cannot 
bind community 

143 I C 665=57 C L J 528=37 C W N 853 = 
38 M L W 16=1933 M W N 758=60 1 A 
278 = 1933 A L J 762=35 BLR 827=65 

M L J 87=56 Mad 657 = 
A I R1933 P C 183 (P C). 

-O. 1, R. 8 and 8 * 11, Expl. 6 —In 


, CIVIL P. C.. O. 1. R. 8 ' ^ ■ * 

Municipality—Suit for restraining Muni¬ 
cipality for collecting revised taxes— 

Some assessees cannot represent others 
144 1 C 999 = 35 BLR 138=57 Bom 270= 

6 R B 36=A I R 1933 Bom 175. 

- 0.1,R. 8 —Permission granted to 

O. 1, R. 8 —Order cannot be 

by successor of Judge passing 


sue under 

reviewed 

order 


135 I C 806=33 BLR 1575= 
1 R 1932 Bom 118=A I R 1932 Bom 65. 

O. 1, R. 8 —Suit under 0. 1 , R. 8 , 


cannot be dismissed merely on objection 

of some person 

135 I C 806=33 BLR 1575= 
I R 1932 Bom 118=A I R 1932 Bom 65. 

-O. 1, R, 8 —O. 1, R. 8 only provides 

for case where numerous persons are in¬ 
terested in suit 

135 I C 806=33 BLR 1575= 
I R 1932 Bom 118=A I R 1932 Bom 65. 

-O. 1, R. 8 —Decree against manag¬ 
ing committee of school is binding on 
school and can bo executed against 
assets of school—Members paying debt 
are entitled to bo indemnified out uf 

assets of school ^ . 

143 I C 457=37 C W N 495=60 Cal 794 — 

A I R 1933 Cal 329. 

-O. 1, R. 8 —Suit against all mer^ 

bers of managing committee of school 
Addition of another member due to 
change in personnel of committee long 
38 M L W 16=1933 M W N 758=60 I A ( time in appeal does not make re- 

278=1933 A L J 762=35 BLR 827 = 65 ' inpffective 

M L J 87 = 56 Mad 657— ' P ■ . ^ 457=37 C W N 495=60 Cal 794 = 
A IR 1933 PC 183 (CP). I 143 I C 45/ .5 / w ^ ^933 329. 

O. 1, R. 8 —Essentials of and prin- |_ q | ^ 3 g Expl. 6 —Re¬ 

presentative character of parties must 
be established before Expl. 6 can be ap- 

**^37 I C 46=35 C W N 1203=1 R 1932 Cal 
261 = 59 Cal 636=A I R 1932 Cal 271 

-O. 1, R. 8 —“Numerous persons” do 

nob mean “persons capable of being as- 


ordei that Expl. 6 may apply litigation 
must be bona fide—But bona fide litiga¬ 
tion is not panacea for all irregularity 
143 I C 665=57 C L J 528 = 37 C W N853 = 
38 M L W 16=1933 M W N 758 = 60 I A 
278=1933 A L J 762 = 35 BLR 827=65 

M L J 87 = 56 Mad 657 = 
A I R 1933 P C 183 (P C). 

•-O. 1, R. 8 —K. 8 forms exception to 

general principle that all persons in¬ 
terested in suit shall be parties thereto 
— Under this rule permission of Court 
and compliance with orders as to notice 
are necessary 

143 I C 665 = 57 C L J 528=37 C W N 853 = 

16=1933 M W N 758=60 I A 


ciple underlying representative suit 
and practice followed in England with 
respect to them stated 

143 I C 065=57 C L J 528=37 C W N 853 = 
38 M L W 16=1933 M W N 758=60 I A 

278=1933 A L J 762=35 B LR 827 — 65 

M L J 87 = 56 Mad 657 = 
A I R 1933 P C 183 (PC). 

- O. 1, R. 8 ( 2 )—Application under 

O. 1, R. 8 * ( 2 ) made mala fide and hence 

dismissed—High Court will nob inter 

fere in revision 

144 I C 904 = 6 R A 7=A I R 1933 AH 154. 

- O. 1, R. 8 and S. 9—Every member 

of caste of Hindu is entitled to inspec¬ 
tion of account books regarding manage¬ 
ment of caste property by its manager— 
Suit for declaration of such right in civil 
Courts is not barred—Such suit is re¬ 
presentative within meaning of S. 9 and 

O. 1 . R. 8 

137 I C 461 = 34 BLR 343=56 Bom 242 = 

I R 1932 Bom 266 = 
A I R 1932 Bom 122 (F B). 

O. 1, R. 8 —Revised assessment by 


cevtained 

143 I C 742 = 34 P L R 608= 
1 R 1933 Lah 382=A I R 1933 Lah 749. 

-O. 1, B. 8 —Formal order recording 

permission is not necessary Permission 

can be inferred from proceedings 

143 I C 742=34 P L R 608= 
I R 1933 Lah 382=A I R 1933 Lah 749. 

-O. 1, R. 8 —Suit instituted for self 

and Zamindar Sabha—Sabha consisting 
of 70 members—No notice issued to them 
or to members generally—Notice on 
eight named persona of which three not 
mentioned in proceedings—No mention 
about asking or giving of permission 
under O. 1. R. 8 —Notice published m 
English newspaper—Members not know- 
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ing Eogliah—Notice and its service held 
not proper—Irregularity vitiated whole 
proceedings 

143 I C 742=34 P L R 608 = 
I R 1933 Lah 382=A 1 R 1933 Lah 749. 


-O. 1, R. 8 —Issue of proper notice 

is mandatory 

143 1 C 742=34 P L R 608= 
1 R 1933 Lah 382=A I R 1933 Lah 749. 

—O. 1 , R. 8 —Some defendants ap¬ 
pointed under O. 1, R. 8 to represent 
others—Death of represented defendant 

—Appeal as against him does not abate 
145 I C 432=34 P L R 844=6 R L 102= 

A I R 1933 Lah 682. 

—O. 1 , R. 8 —Suit by some landlords 

that certain tenancy had extinguished 

and for declaration that certain person 

has no occupancy right—Death of some 

plaintiffs pending suit—Legal represen- 

tatives not brought on record—Suit is 

for benefit of all landlords and does not 

abate either wholly or in part 

A 1 R 1933 Lah 654. 

—o. 1 . R. 8 —Court permitting some 

defendants to represent others under 

O. 1, R. 8 —Other defendants dying— 

Suit or appeal does not abate 

137 I C 830=33 P L R 959=13 Lab 92= 
I R 1932 Lah 370=A 1 R 1932 Lah 334. 

-O. 1 , R. 8 —Procedure laid down 

in Court acting under O. 1, R. 8 , with¬ 
out being moved by plaintiff—Proce¬ 
dure is irregular and decree passed 
in favour of plaintiffs cannot stand 


138 I C 509=33 P L R 321 

-O. 1, R. 8 —Under S. 107 even ap 

pellate Court has power to take proceed 
ings under O. 1. R. 8 and to pass appro 
priate orders—Pact that application ij 
made for the first time in appeal undei 
O. J, R. 8 , after each respondent had ob 
tained decree in his favour makes nc 
difference—Some of numerous respon 
dents allowed in appeal to represen) 
others under O, 1, R. B—If such repre¬ 
sentative dies and legal representatives 
of deceased are not brought on recorc 
within time, appeal does nob abate 

132 I C 657=13 Lah 195=33 P L R 302= 
1^ 193^1 Lah 641=A I R 1931 Lah 610 

O. 1, R. 8 —Application for probate 
by executor Any beneficiary can inter¬ 
vene Proceedings are in representative 
character Death of executor—Bene- 
ficiaries can continue proceedings 
141 1 C 287=1932 M W N 1252 = 63 M L J 
899=36 M L W 922 = 56 Mad 346 = 
I R 1933 Mad 97=A 1 R 1933 Mad 114 

O. 1, R. 8 Five men alleged to be 
managers of certain community sued in 


CIVIL P. C., O. 1. R. 8 

representative capacity under O, 1, R. 8 
—Suit based on pro-note effected by 
these men and for community—Suit held 
maintainable 

136 I C 315=1 R 1932 Mad 283 = 
34 M L W 919=A 1 R 1932 Mad 163. 

-O. 1, R. 8 —Representative suit— 

Plaintiff dying—Any of those persons on 

whose behalf suit was filed can apply to 

be made plaintiff—His application will 

be governed by Lim. Act, Art. 181 

132 1 C 289=54Mad 770 = 1 R 1931 Mad 
641 = 60 M L J 659=33 M L W 604= 

A I R 1931 Mad 590. 

-O. 1, R. 8 —Sanction to prosecute or 

defend suitgiven to individual persons— 
One of them dying—Right does hot sur¬ 
vive to his heirs—Proper procedure in 
such cases is to refer to the Court for direc- 

I 

; tioDS whether the suit should continue 

with the remaining persons or whether 

the original number should be made up— 

I Additional person who need not be legal 

' representative of decased mav be ioined 
130 I C 761=34 M L W 214=1931 M W N 
353=1 R 1931 Mad 457=54 Mad 527 = 
61 M L J 135=A 1 R 1931 Mad 452. 

-O. 1, R. 8 and S. 11, Expl. 6 —Whe- 

! ther S. 11, Expl. 6 is controlled by O. 1, 
! R. 8:— (Quaere) 

145 I C 357=29 N L R 247=6 R N 45= 

A 1 R 1933 Nag 169. 

-O. 1, R. 8 —Defendant not objecting 

to frame of representative suit—Suit 

supported by large number of persons of 

locality to the knowledge of defendant— 

Amendment of plaint is not necessary 
I 136 I C 241 = 1 R 1932 Oudh 97= 

SOWN 722=A I R 1931 Oudh 375. 

! -O. 1 . R. 8 —There is no rule as to 

how many persons are necessary to re¬ 
present a class 

i 145 I C 387=14 P L T 361 = 6 R P 174 = 

A I R 1933 Pat 302. 
O. 1, R. 8 and S. 115—Refusing to 
entertain application without proceed- 
I ing in accordance with law, comes with- 
: in S. 115 

, 145 I C 387=14 P L T 361=6 P R 174 = 

A I R 1933 Pat 302. 

-O. 1, R. 8 —It does not allow in- 

’ dividuals to sue on behalf of public 

133 I C 463 = 1 R 1931 Pat 383=10 Pat 
568=12 P L T 885=A I R 1931 Pat 418. 

O. 1, R. 8 Suit filed by trustees 
I of estate of deceased—Official Receiver 
(subsequently appointed) refusing to 
join as party—Suit can be continued by 
trustees 

A I R 1933 Sind 232. 

9 R, 9 does not apply to 
' appeal before Board when defect of 
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nonjoinder was pointed out in trial 
Court 

134 I C 654 = 1932 M W N 333=1 R 1931 
P C 302 = 34 M L W 444=54 C L J 274 = 
1931 A L J 797 = 61 M L J 294=35 C W N 

977=A I R 1931 P;C 229 (P C). 

-O. 1, R. 9 and O. 34, R. 1—0. 34, 

R. 1 controls O. 1, R. 9—All mortgagees 

or heirs of mortgagee must be parties 

to suit—Necessary party joined after 

limitation—Whole suit fails 
146 I C 259 = 37 C W N 478=60 Cal 777 = 

A 1 R 1933 Cal 621. 

-O. 1, R. 9—Lease settled bv plain¬ 
tiff with two persons for definite period 
—Sale of jote for arrears of rent and 
purchase by son of one of lessees—Suit 
for Uhas possession alter expiry of pe 
riod resisted by person alleging to be 
lessees from original lessee on ground 
that lease granted to original person 
had not determined — Purchaser and 
original lessees are not necessary par¬ 
ties, bub only proper parties—Effect of 

non-joinder of them is not fatal to suit 

144 I C 889=37 C W N 9=6 R C 62= 

A I R 1933 Cal 477. 

-O. 1 , R. 9—Non-compliance is not 

fatal—Suit against all defendants On 

death of one some representatives 

brought on record—Suit does not fail 

even partially . „ 

143 I C 315=36 C W N 1138=60 Cal 87= 

A I R 1933 Cal 325. 

■- 0.1, R. 9—Mortgage in favour of 

tenants iu-common—Suit by one of the 
mortgagees — Heirs of mortgagee dis¬ 
claiming interest in mortgage money 
should bo added as parties to mortgage 
suit—O. 1. R. 9, applies even to mort- 

1068=1 R^1J32 Cal 2^8 = 54 C L^J 

_ o. 1, R. 9—Suit by manager and 

others, members of joint family, for le- 
coveiy of money—Grandson not joined 
—Suit should not be dismissed for non- 

’Ts's'l 'c 116=12 Lah 428=32 P L R 199 = 
I R 1931 Lah 740=A I R 1931 Lah 559. 

- 1, K. 10 — Addition of parties 

necessitating trial de novo was not 

allowed ^ 

134 I C 654=1932 M W N 333=1 R 1931 
P C 302=34 M L W 444 = 54 C L J 274 = 
1931 A L J 797 = 61 M L J 294 = 35 C W N 

977 = A I R 1931 PC 229 (P C). 

^-O. 1, R. lO—Where*necessary, pro¬ 

forma defendant should be added as co- 


CIVIL P. C.. O. 1, R. 10. 

plaintiff 

132 I C 610=34 M L W 1=58 I A 228= 
1 R 1931 P C 194=1931 M W N 865= 
33 B L R 1273=54 C L J 137=61 M L J 
632=35 C W N 870 = 1931 A L J 566= 
59 Cal 80=A I R 1931 P C 162 (P C), 

-O. 1. R. 10—Amendment of name 


of plaintiff—When name is of non-exis¬ 
ting person, suit is nullity and no 
amendment can cure it—But if it is only 
misdescription of living person amend¬ 
ment should be allowed 

35 B L R 569=A I R 1933 Bom 304 

O. 1, R. 10—Scheme giving liberty 


1 


to modify—Application for niodifioafcion 
of scheme by person not party to it 
is permissible and applicant can be 
brought on record under O. 1, R. 10 
Consent of Advocate General not neces- 

133 I C 823=33 BLR 546=1 R 1931 
Bom 407=A 1 R 1931 Bom 388, 

- O. 1. R. 10(2)—Persons, nob parties 

bo suit, should be added as parties in 

appeal unless exceptional circumstances 

0X IS t 

138 i C 104=1 R 1932 Cal 415 = 59 Cal 

329=A I R 1932 Cal 448. 

- O. 1, R. 10—Sole proprietor filing 

suit in name of firm Suit objected to 
as being incompetent—Application for 
amendment was granted subjoct to pay¬ 
ment of costs and limitation 

134 I C 1200=35 C W N 432=1 R 1932 

Cal 80=A I R 1931 Cal 770. 

--O. 1, B. 10—Partition suit — Sale 

of property held and confirmed in execu¬ 
tion of mortgage decree pending such 
suit—Purchaser should be allowed to 

come in as party , _ 

133 I C 307=35 C W N 296=1 R 1931 
Cal 803=A 1 R 1931 Cal 594. 

- O 1, R. 10—Proceedings not con¬ 
cluded—Court can add party on certain 
conditions only—Application under O. 1, 
R, 10 should be made to' Judge hearing 
suit, but in his absence another Judge 

can entertain it _ ^ i 

134 I C 1279=58 Cal 801 = 1 R 1932 Cal 

63=35 C W N 122=A I R 1931 Cal 580 

- O. 1. R. 10—Suit for partition bet¬ 
ween two branches of Hindu family" 
Son of plaintiff’s branch dying— Suit 

does nob abate « i .lo-a.- 

141 I C 45=33 P L R 842 = 13 Lah 483-- 
I R 1933 Lah 54=A I R 1932 Lah 641. 

- O. 1, R. 10 andO. 41. R. 20—0. 41, 

R. 20 does not exhaust appellate Court a 

power to add parties coo— 

* 65 M L J 548=38 M L W 539- 

A 1 R 1933 Mad 806. 
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- O. 1, R. 10 (2)—Parties wrongly 

joined as defendants—Plaiotiff giving up 

claim as against them or Courts finding 

that they have been wrongly joined— 

Correct procedure is to strike out their 

■names—-They cease to be parties They 

are persons dismissed from suit and not 

those against whom suit is dismissed 

143 I C 476=37 M L W 582=1 R 1933 

Mad 304=1933 M W N 527= 
AIR 1933 Mad 435. ! 

-0.1, R. 10—Ejectment suit—Neces¬ 
sary party—Suit on basis of lease deed — 
Persons claiming adverse rights should 
oot be made parties in the absence of 

spscial circumstances 

139 I C 679=36 M L W 378=1 R 1932 
Mad 775=A I R 1932 Mad 688. 

- O. 1, R. 10—Suit filed against 

dead person—Application to bring legal 

representative does not lie — Even if 

Court wrongly allows application S. 14, 

Lim. Act, does not apply 

143 I C 596=37 M L W 489=1933 
M W N 644=1 R 1933 Mad 312= 

A 1 R 1932 Mad 454 

- O. 1 . R. 10—Application by karna- 

van to withdraw appeal—Junior mem¬ 
bers applying to be made appellants— 
Application by karnavan filed before ap¬ 
plications of junior members — Until 
orders are passed on application to with> | 
^raw matter must be regarded as pend- | 
ing—Karnavan not acting bona fide in | 
withdrawing appeal—Prayer of junior i 

members can he granted 1 

135 1 C 8=1 R 1932 Mad 40=34 M L W 
548=61 M L J 549=A 1 R 1932 Mad 31. ^ 

- O. 1, R. iO (2) — Partition suit — | 

Commission issued for taking accounts ! 
of family property—Worshippers of cer- J 
tain temple applying to be made parties, ; 
alleging that certain fund was held by | 
family in trust for deity, should be 
added as parties 

131 1 C 643=33 M L W 734 = 1 R 1931 | 

Mad 547=60 M L J 229= i 
A I R 1931 Mad 357. 

-O. 1, R. iO—Party may be struck 

oil against whom no relief is claimed 

133 I C 507=61 M L J 563 = 1 R 1931 
Mad 747 = 54 Mad 793=33 M L W 681= 

A 1 R 1931 Mad 284. • 

• O. 1, R. 10 and S. 47 — Person 
retained as party—Suit dismissed as : 
against ,.him—He still continues to be 
.party to suit within S. 47 

A 1 R 1933 Nag 246. 

O. 1, R. 10 Bona fide mistake 
means honest mistake, though suit is 
filed in the name of wrong person due 


CIVIL P. C , O. 1, R. 10. 
to want of care 

135 I C 409=27 N L R 335=1 R 1932 

Nag 9=A ! R 1932 Nag 20. 

-O. 1 . R. 10—Transposition of pro 

forma defendant as plaintiff—Question 

as to maintainability of suit cannot be 

considered before passing of such order 
14 P L T 252=A I R 1933 Pat 239. 

—o. 1, R. 10—Transposition of pro 
forma defendant as plaintiff should not 
be disallowed on ground that limitation 
would be affected: AIR 1928 Pat 24, 
held Overruled 

14 P L T 252=A I R 1933 Pat 239. 

-o. 1 . B. 10—Suit on pro-note by 

real owner making benamidar defendant 

—Transposition of defendant does not 

affect limitation—It should be allowed 

as defendant’s rights are not prejudiced 

140 I C 572=11 Pat 616=1 R 1933 
Pat 3=A I R 1932 Pat 346. 

-O. 1, R. 10 — Party can be added 

after preliminary decree and before final 

decree is passed 

146 I C 201=6 R Pesh 14= 
A I R 1933 Pesh 101 (2). 

-O. 1, R. 10 and 0.22, B. 3—Certain 

of legal representatives applying under 

I O. 22, R 3 within time allowed by 

! Art. 176, Limitation Act—Court can 

permit others to be joined as co-plain- 

tiffs even though their application is 

made after period of limitation 

145 1 C 693=6 R R 52 = 
A 1 R 1933 Rang 234. 

-O. 1, R. 10 —Interim receiver ap¬ 
pointed at instance of decree-holder can¬ 
not sue for possession of property after 
sale certificate has been granted to auc¬ 
tion-purchaser—In case of suit by re¬ 
ceiver Court cannot apply provisions of 

O. 1 .R. 10 

135 1 C 863 = 9 Rang 565 = 1 R 1932 
Rang 79 = A ! R 1932 Rang 11. 

-O. 1, R. 13 — Parties necessary— 

Objection taken but not joined Suit 

should bs dismissed 

145 I C 178=6 R L 66 = A I R 1 933 Lah 93 

-O. 1, R. 13 — Minor is nob bound by 

waiver on part of his guardian 

137 I C 274 = 1 R 1932 Mad 355=1932 
M W N 494 = 35 M L W 279=62 M L J 

154=A 1 R 1932 Mad 583. 

-O 1. R. 13—Objection about non¬ 
joinder of party taken at late stage 

should not be allowed 

143 1 C 838=10 OWN 48=1 R 1933 
Oudh 205=A I R 1933 Oudh 129. 

-o. 1 . R. 13—Objection as to suit 

being bad for defect of parties cannot be 
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taken in second appeal 

145 I C 325=6 R P 160= 
A 1 R 1933 Pat 270. 

Applicability 

- O. 2. K. 1 — Applicability — It ' 

should be ellort of Court to prevent fur¬ 
ther litigation upon subiect in dispute 

139 I C 678=34 BLR 125=1 R 1932 
Bom 530=A I R 1932 Bom 175. 

- O. 2, R. 1—Applicability — Where 

essential fact is suppressed and suit is 

not framed so as to afford ground for | 

tinal decision later suit on same cause of ! 

action is repugnant to O. 2, R, 1 

129 1 C 737=32 BLR 1473=1 R 1931 . 
Bom 209=A I R 1931 Bom 114. 

- O. 2, R. 2 — Applicability — O. 2, 

11 . 2 does not apply to application for 
execution 

146 I C 343 = 57 Bom 468 = 35 BLR 
620=A 1 R 1933 Bom 364. 

-“O. 2, R. 2—Applicability—K. 2 ap¬ 
plies only to plaintiffs 

A i R 1933 Lah 569. 

- O. 2, R. 2—Applicability—Inorder ' 

to apply O. 2, R. 2 causes of action should 
be clearly same 

145 I C 1010 = 6 R L 154= 
A 1 R 1933 Lah 542. 

- O. 2, R. 2 —• Applicability — Mere , 

fact that reliefs claimable were in alter¬ 
native would not prevent ai^plicabion of 
O. 2, R. 2 

138 I C 270 = 1 R 1932 Lah 445= 

A I R 1932 Lah 523. i 


Bubden oe Proof 

-O 2, R. 2—Burden of proof Ac¬ 
count suit for particular period—Sub¬ 
sequent suit for different period prior to 
that in former suit on allegation of exis¬ 
tence of separate account Onus is on 
defendant to prove that cause of action 


in both suits is same 


A I R 1933 All 852. 


Cause op action 


-O. 2, R. 2 —Cause of action—Previ- I 

ous suit for possession by mortgagee 
being based on clause in mortgage deed 
that if money is not paid by certain date, 
mortgagee would be entitled to posses- ^ 
sion—^uit dismissed for default—Sub- < 
sequent suit based on another clause that 
if mortgagee lost possession of mortgaged 
property he would be entitled to recover 
money from other property and person 
—Cause of action for both suits held to i 


be same 


138 1 C 270 = 1 R 1932 Lah 445= 

A 1 R 1932 Lah 523. 


-O. 2, R. 2 —Cause of action—Exis- [ 

tence of covenant following general law i 


CIVIL P. C,, O. 2, R. 2—Cause of Actiom 
dees not make cause of action different 
from one that might be in absence of 
such covenant 

138 I C 270=1 R 193? Lah 445= 

A 1 R 1932 Lah 523. 

-O. 2, R. 2—Cause of action—Reliefs- 

for possession and past mesne pro6t9 and 

one for future mesne profits, arise out of 

different causes of action 

128 I C 751 = 1 R 1931 Oudh 79=7 O W N" 
831=6 Luck 243=A I R 1931 Oudh 131. 

- O. 2, R, 2—Cause of action—Mean¬ 
ing of—Separate suit lies for separate- 
cause of action 

130 I C 79=1 R 1931 Oudh 127=7" 
OWN 1156=A I R 1931 Oudh 57. 

Declaration 

- O. 2, R. 2 and S. 11—Declaration 

—Suit for declaration of title to pro¬ 
perty purchased by plaintiff allowed to- 
be dismissed^'Subsequent suit for refund 
of purchase money is not barred either 
by S. 11 or 0. 2, R. 2 

AIR 1933 Lah 1017. 

Execution 

- O. 2, R. 2—Execution— Money de¬ 
cree—Execution in different stages or 
piecemeal is not permitted Deere© for 
principal, costs and interest — Decree- 
executed for principal and costs 
Subsequent application for interest only 

146 I C 343=57 Bom 468=35 BLR 620= 

A I R 1933 Bom 364- 

- O. 2, R. 2 — Execution — Money 

decree — Judgment for piincipal and 

interest is single money decree 
146 I C 343=57 Bom 468=35 B L R620= 

A I R 1933 Bom 364* 


-O. 2 . R. 2 —-Execution —Objection 

)y judgment-debtor to partial execution 

hould be raised at once—Partial exe- 

ution does not however bar subsequent 

pplication for executing balance 
140 I C 120=28 N L R 77=1 R 1932 Nag 

132=A I R 1932 Nag 89. 

Instalment Bond 

O. 2, R. 2 — Instalment bond 


lortgage debt repayable in ten instaU 
:ienbs—Deed containing clause making 
/hose amount exigible in default of two 
uccessive instalments—Suit to recover 
wo instalments on their default decreed 
-Subsequent suit to recover balance iff 

ot barred by O. 2 . R. 2 e 7 n— iq-ii 

138 1 C 340=1 R 1932 Mad 570-193J^ 

M W N 1246=35 M LJV 424— 

A 1 R 1932 Mad 245 . 
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Mesne Profits 

- O. 2, R 2—Mesuo profits—Suit for 

Tuesue profits accruing after institution 

of previous suit is nob barred 

133 I C 298=1931 A L J 673=53 All 951 = 

I R 1931 All 618 =A 1 R 1931 All 429 (S B). 

- O. 2, R, 2 and O. 20, R. 12—Mesne 

profits — O. 20, R. 12 being directory 
only, does not compel plaintiff to claim 
future mesne profits in suit for posses¬ 
sion 

133 I C 298=1931 A L J 673=53 All 951 = 
I R 1932 All 618 =A 1 R 1931 All 429 (S B). 

- O. 2, R. 2—Mesne profits—Suit for 

possession and mesne profits up to date 
of institution of suit does nob bar sub¬ 
sequent suit for mesne profits after in 

stitution and till recovery 
141 I C 575=1 R 1933 All 67=54 All 65= 

A IR 1932 All 510. 

- O. 2, R. 2—Mesne profits — Subse¬ 
quent suit for mesne profits is not 
barred where in former suit future mesne 

profits were asked for 

135 I C 254 = 1 R 1932 All 78=1931 A L J 

606=A I R 1932 All 45. 

- O. 2, R. 2 — Mesne profits—Co¬ 
parcener’s claim for mesne profits subse¬ 
quent to partition suit is not barred by 
O. 2. R. 2 

137 I C 775=33 P L R 570=1 R 1932 Lah 

358=A 1 R 1932 Lah 448. 

-O. 2, Rr. 2 and 4—Mesne profits— 

Claim for mesoe profits is maintainable 
in absence of claim for recovery of pos¬ 
session 

133 1 C 766=10 Pat 329 = 12 P L T 540 = 
I R 1931 Pat 414 = A 1 R 1931 Pat 233. 

Mortgage 


' CIVIL P. C., O. 2, R. 2— Omission of claim • 

: suit under O. 2, R. 2 
129 I C 737=32 BLR 1473=1 R 1931 Bom 
I 209=A I R 1931 Bom 114. 

- 2, R. 2—Omission of claim— 

Claim that ought to have been joined 

in previous suit was not joined—Later 

suit is barred under O. 2, H 2 

142 1 C 606=34 P L R 115=1 R 1933 Lah 
1 215=A I R1933 Lah 412. 

j - O. 2, R. 2 — Omission of claim — 

Grant of two villages by one document- 
—Death of grantee—Grantor is entitled. 
! to resume both villages—If he applies- 
for resumption of only one, subsequent 
suit for resumption of other is barred by. 
O. 2. R. 2 

14 P L T 663=A 1 R 1933 Pat 715. 

-O. 2, R. 2 .—Omission of claim— 

* In suit for accounts defendant can say 
: that on accounts being gone’, into money 
would be due to him and that such de¬ 
cree be passed in his favour—He need 
not specify any particular, sum ror pay 
any court-fee — Defendant nominally 
valuing his relief in written statement; 
and ofi'ering to pay additional court-fee 
on settlement of accounts—He cannot 
be deemed to have relinquished his 
remaining claim 

AIR 1933 Sind 247. 

Partition 

j -O. 2, R. 2,—Partition—Brother of 

father setting up adverse title to pro- 

; perby to be divided between father and 

I his sons—Second suit for partition of 

! that property is nob barred 
1 134 I C 395=1 R 1931 Sind 139 = 

’ AIR 1931 Sind 143. 


O. 2, R. 2 — Mortgage — Party 
cannot be allowed,to split his claim or 
relief piecemeal—Lease by mortgagee bo 
mortgagor —On default of rent (i. e., 
interest) for three years mortgagee enti¬ 
tled to evict mortgagor—Mortgagee suing 
merely for rent — Subsequent suit for 
possession is barred 

140 I C 181=A I R 1933 All 84. 

Omission of Claim 
^0.2 R. 2—Omission of claim—Trus¬ 
tee mingling trust property with his own 
bscoming insolvent — Beneficiary Iq 
eabitlerl to charge on trustee’s property 
“"Beneficiary obtaining personal judg-^ 
ment against trustee without preserving 
charge loses right to enforce charge 

^ 35 B L R 946=A I R 1933 Bom 437. 
O* 2, H. 2—Omission of claim — i 
Where plaintiff being entitled to make 
a claim does not make it, be is barred 
from making same claim in subsequent 


-O, 2, R. 2—Partition—Suit brought 

for partition of certain survey numbers 
nob included in previous partition 
suit—Plaintiff alleging that ho did nob 
know of their existence and information 
about them being withheld through 
I mistake or fraud by defendant — Suit 
held not barred—Article of limitation 
applicable was either Art. 142, -or 
Art. 144, and not Art. 95 or Art. 96, 
Lim Act 

130 I C 552 = 1 R 1931 Sind 40 = 

A I R 1931 Sind 27. 

Princital and Interest 

-O. 2, R. 2—Principal and interest 

—Mortgage — Interest payable monthly 
—Principal payable on expiry of four 
years—Mortgagee given option to realize 
whole amount even before four years on 
default of interest for three months— 
Snit for interest alone for default com- 
mitted before four years — Subsequent 
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suit after four year for principal and 

interest is not barred bv O. 2 , R. 2 

141 I C 613=34 P L R 520 = 1 R 1933 Lah 

156=A I R 1933 Lah 463. 

-O. 2, R. 2—Principal and interest 

— Mortgage deed providing for payment 
of principal and interest as independent 
obligations — Mortgagee’s previous suit 
for interest—Test to determine whether 
subsequent suit for principal is barred 
by O. 2, R. 2 or not laid down—Usufruc¬ 
tuary mortgage — Lease back to mort¬ 
gagor—Suit on lease for arrears of rent 
does not bar suit for principal on mort¬ 
gage 

137 1C 651=63 M L J 672 = 1 R 1932 Mad 
418=35 M L W 631 = 1932 M W N 337 = 

A I R 1932 Mad 466. 

-O. 2, R. 2—Principal and interest 

— Legacy — Executors agreeing to pay 
interest on legacy but declining to pay 
principal except on production of succes¬ 
sion cerliticate — Prior suit by legatee 
for interest alone -O. 2, R. 2, does not 

bar subsequent suit for principal 

132 I C 196 = 34 M L W 995= 
A 1 R 1931 Mad 313 

Rent Suit 

-O. 2, R. 2 — Rent suit—PlaintiCf 

letting his house to defendant in 1918 at 
Rs. 200 per mouth—In 1923 defendant 
by another contract agreeing to pay 
additional Ks. 100 per month In 1928 
plaintiff suing defendant for premium 
alone — Plaintiff's subsequent suit for 
rental arrears held not barred as O. 2, 
R. 2 did not apply . ^ o 

135 1C 801=33 BLR 1563=1 R 1932 Bom 

113=A 1 R 1932 Bom 86 . 

-O 2 R. 2—Rent suit—Claim for 

arrears of 'monthly rent—Separate suits 

cannot be brought for diffoient periods 

SO as to bring each suit within jurisdic- 

tion of Small Cause Court If cause of 

action is split up and two suits are 

l.rnii.^lit one of them must be dismissed 
bioUoLC, one ^ ^ 351=37 C W N730 = 

A I R 1933 Cal 831. 

_ ^.0 2, R. 2 — Rent suit—Suit on 

“khata"—All tenants made defendants— 

Whole rent claimed—Apportionment of 

rent is not infrinsement of U. 2 

128 I C 785=1 R 1931 Pat 49=11 P L J 

617=A I R 1931 Pat 135. 

ScopJ-: OF . . 

-O. 2, R. 2 —Scope of—Relief arising 

out of same cause of action as in pre¬ 
vious suit cannot be granted _ . 

i 44 = rR 1931 P C 302 = 54CL J 274 = 1931 
1 l7797 = 61 M L J 294 = 35 C W N 977= 


O. 2, R. 2—Scope of—O. 2, R. 2 
has not the effect of vesting any right 
in defendants 

144 I C 152=1 R 1933 All 394= 

A 1 R 1933 All 228. 

-O. 2, R. 2—Scope of—Charge on 

movable property^— Personal judgment 

obtained—Security cannot bo enforced 

by suit—0. 34, R. 14, does not apply— 

Rights are not extinguished aud can be 

set up in defence 

142 £ C 370=34 BLR 1615=57 Bom 346= 
1 R 1933 Bom 223=A 1 R 1933 Bom 51. 

-O. 2, Rr. 2 (l) and (3) —Scope of— 

Cls. (l) and (3), O. 2, R. 2, operate even 
where reliefs open to plaintiff taken 
separately and alone would bo cogni¬ 
zable in dififarent jurisdiction Rules of 
residence in S. 20 is to limitations of 
Ss 16 to 18 

134 I C 803=1931 M W N 893=1 R 1931 

Mad 851=34 M L W 277= 
A I R 1931 Mad 705, 

-O 2. R. 2 and S. 11 and 0.34, R. 14 

— Scope of—Res judicata under 0.2, 

R. 2 and S. 11—Difference as regards 

O. 34, R. 14 pointed out 

145 1 C 373=6 R R 43=AIR 1933 Rang 158. 

Suit for Possession 
-O 2, R. 2 and S. 11—Suit for pos¬ 
session — Suit for setting aside sale— 
Olaitn for possession may not be joined 
Separate suit for possession is not barred 

bv S 11 or O. 2. R. 2 

ny o. IX 456 = 35 BLR 630 = 

A I R 1933 Bom 398. 

-O. 2, R. 2—Suit for possession— 

Suit for setting aside alienation by 

mother acting as certificated guardian 

—Property situate in Thana Order of 

appointment and authority to sell from 

Bombay High Court—Subsequent suit 

for possession—^Suit held not barred by 

O. 2, R. 2 — Purchaser could question 

jurisdiction of High Court passing decree 

on original side setting aside alienation 

57 Bom 456=35 BLR 630 — 
A I R 1933 Bom 398. 

-O. 2, R. 2—Suit for possession— 

Claim for' rent is distinct cause of ac¬ 
tion from that for recovery of posses¬ 
sion—Hence rout suit does nob bar eject- 

meet suit ,44 1 C 751=6 RR 5= 

A I R 1933 Rang 107. 
WiTunuAWAL OP Suit 

' -O. 2. R. 2 and S. 11 —Withdrawal 

of suit — Liberty to bring fresh suit 


granted as Court felt restrained to grant 
I ood —xs c w w y//= particular relief claimed Subsequent 

AIR 1931 P C 229 (P C). ‘ suit is not barred either under S. 1 or 
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•CIVIL P.C , O. 2, R. 2—Withdrawal of suit 

O. -2, R. 2 

135 I C 718=1931 M W N 1008=1 R 1932 

Mad 206=A I R 1931-Mad 830. 

-0..2, R. 3 — Suit for — Claims for 

work done and reimbursement for ex¬ 
penses incurred for being ready for other 

promised work are maintainable 

143 I C 377=56 C L J 285= 
A I R 1933f Cal 165. 

-O 2 . R. 4 (e)—Suit for possession 

and rents of immovable properties owing 

to dispossession by defendants — Case 

falls under Cl. (c) 

138 1 C 861=9 OWN 691=63 M L J 196= 
56 C L J 92=36 C W N 1046=36 M L W 
266=1932 M W N 923=59 Cal 1399 = 1932 
A L J 919=34 BLR 1567 = 13 P L T 659= 

.59 lA. 331=1 R 1932 P C 263= 
AIR 1932 P C 216 (P C). 

-O. 2, R. 7—Agreement to pass sale- 

deed and deliver possession ca.n be en¬ 
forced in one suit—Objection to misjoin, 
der must be taken at earliest opportu. 
nity 

140 1 C 730=34 BLR 1322=1 R 1933 Bom 

26=A 1 R 1932 Bom 595 

— —“O. 3, R. 1 and O. 16—Except for 
very good ‘reasons, party should not be 
-ordered to appear on application under 
O. 3, R. 1—Proper procedure is under 

O. 16 

1933 M W N 696=A I R 1933 Mad 821. 

- O. 3, R. 2—Offer to be bound by 

path cf the party need not necessarily 

be made by party personally—It can 

be made by his dulv authorized agent 
137 I C 810=33 P L R 470 = 1 R 1932 Lah 

387=A 1 R 1932 Lah 414 

O. 3. Rr, 2 and 4—Vakalatnama 


1 


duly executed by appellant and accepted ; 
by pleader — Pleader’s name not men- , 
tioned in margin ae required—Vakalat¬ 
nama held to be valid—Mistake held to ; 
‘be by inadvertence—Court held to have 

power under S. 151 to cure defect if any 
133IC171=12PLT 558=1 R 1931 Pat 

331=A I R 1932 Pat 3. 

-- O. 3, Rr. 2 and 3 —Business carried 

•on in name of principal by agent— 
Service on agent is suflicient whether 
principal resides within local jurisdic¬ 
tion or not 

133 I C 679=10 Pat 441=13 P L T 89 = 

I R 1931 Pal 391=A 1 R 1931 Pal 282. 

O. 3, R, 4—Vakalatnama giving 
•full authority to vakil—Compromise 

entered into by him is binding on client 

A I R 1933 All 955. 

- O. 3, R. 4 — Name of pleader 

through oversight omitted from body of 
vakalatnama—There is no valid appoint¬ 
ment—Defect cannot be cured either by 


CIVIL P. C.. O. 3, R. 4 

oral evidence which is inadmissible cr 
by circumstance that pleader has en¬ 
dorsed hie acceptance in writing on 

back of vakalatnama 

132 I C 566=1 R 1931 All 534=1931 
A L J 983=A I R 1931 All 767. 

- O. 3, R. 4—Compromise—Vakalat¬ 
nama authorizing pleader to appear— 
Pleader’s statement of fact cannot be 
contradicted by party’s mere allegation 
to contrary 

136 I C 622=1 R 1932 All 238= 

A I R 1931 All 415 (2). 

- O. 3, R. 4 (5)—O. 3. R. 4 (O). being 

contrary to rules under S. 37 Letters 

Patent ^Calcutta) latter prevails 

135II C 789=59 Cal 370=35 C W N 1100= 

I R 1932 Cal 149=A I R 1932 Cal 1. 

- O. 3. R, 4 (5)—Pleader cannot plead 

in High Court by merely putting in 
memorandum of appearance unless there 
is appearance by party in person or 
l^leader appointed to act for him—No 
memorandum is necessary in case of 
pleader engaged by pleader appointed to 
act for the party 

135 I C 789=35 C W N 1100 = 1 R 1932 Cal 
149=59 Cal 370=A I R 1932 Cal 1. 

-O. 3. R. 4—Pleader appearing for 

advocate of party has no power to refer 
suit to arbitration unless duly author¬ 
ized as required bv R- 4 

136 I C 712=33 P L R 388=13 Lah 775= 
I R 1932 Lah 248=A I R 1932 Lah 373. 

- O. 3, R. 4 (3)—Legal practitioner— 

Power of attorney authorizing pleader 
to act and appear in trial Court or in 
: any other Court is sufficient authority 
to enable the pleader to present an 
appeal 

137 I C 279=33 P L R 34. 

■-O. 3, R. 4—Limitation — Appeal 

filed on the last day of limitation with 
, a telegram attached to it authorizing 
i the pleader to file it—Power of attorney 
presented nine days later—Appeal is not 
within time 

33 P L R 517. 

(2)—Vakalatnama hav- 
fresh power to act in 
—Power terminates after 
trial Court—Memoran- 
cannot be presented on 


log 


O. 3. U. 4 

clause of 
appellate Court 
proceedings in 
dum of appeal 


same power 

145 I C 760 = 29 N L R 295=6 R N 58 = 

A 1 R 1933 Nag 219. 

-O. 3. R. 4—Power not revoked and 


not limited to trial Court—Counsel can 
appear in appeal 

146 I C 363=A I R 1933 Pesh 67. 
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CIVIL P. C., O. 4. R. 1 1 

-O. 4, R. 1—Omission to comply i 

with provisions regarclinji presentation 
of plaint is irregularity which can be 
cured if plaintiff has acted in good 
faith : 20 J//. 90:45 All 701=/1. 7. i?. i 
1924 All. 54=77 7. C. 30. Overruled ! 

134 I C 26=1931 A L J 777 = 54 All 57= 

I R 1931 All 794=A 1 R 1931 All 507 (S B.) 

-O. 4, 11 . 1 —Absence of signature, ! 

verification or presentation on part of i 
some plaintiffs does not affect jurisdic¬ 
tion of Court 

134 I C 26=54 All 57 = 1 R 1931 All 794 = 
1931 A L J 777=A 1 R 1931 All 507 (S Bj. 


- 0 4 R. 1—Suit by mother as guar- ' 

dian for son—Son found major on date of j 
institution—Suit authorized and prose¬ 
cuted by son — Mistake if bona fide can 
be cured 

134 I C 26=1931 A L J 777=54 All 57 = 

1 K 1931 All 794 = A 1 R 1931 All 507 (SB ) 

-O. 4, R. 1 —Plaint not signed either 

by plaintiff or by person holding general 
power and not special power of attorney 
is not proper 

138 I C 797 = 34 BLR 628=1 R 1932 Bom 

428=A I R 1932 Bom 367. 

-O. 5—O. o is controlled by provi¬ 
sions of special suits ' 

140 I C 40 = 26 SLR 228 = 1 R 1932 Sind 

172 = A I R 1932 Sind 199. 

-O. 5, R. 3 and S. 132—Even under ! 

O. 5, R. 8 pardanashin lady cannot be ; 

compelled to attend Court 

1933 A L J1384 = A IR 1933 AH 551. 


- O. 5. R. 3 and 0 . 10 , R. 4—Per¬ 
sonal appearance of plaintiff can be 
compelled only under O. 5, R. 3 and 
not under O. 10, K. 4 

140 1 C 716 = 28 N L R 146=1 R 1933 Nag 

8 =A I R 1932 Nag l35, 

-o. 5. R. 4—Refusal of witness in 

foreign territory within 200 miles from 
the Court to attend on service of sum¬ 
mons—Evidence should be taken on 

2 Ti = 1933 M W N 677 = 65 M L J 
334= I R 1933 Mad 211 = 
A 1 R 1933 Mad 366. 

- O. 5. Rr. 12 and 13—Case remand. 

ed—Notice of date fixed for hearing 
served on counsel and not on defendant 
personally—Defendant absent on date 
and suit dismissed—Counsel not inform¬ 
ing defendant—Absence held not inten- 
tionalbub bona fide 

144 1C1021 = 6RL 52=A I R 1933 Lah 114. 

- O 5, R. 13—Business carried on in 

name of principal by agent Service on 
agent is sulficient Whether principal 


CIVIL P. C. O. 5. R. 13 

resides within local jurisdiction or not 
133 I C 679=10 Pat 441=13 P L T 89= 
I R 1931 Pat 391=A 1 R 1931 Pat 282. 

-O. 5, R. 15—Service effected on son 

in father's absence—Son not residing 

with father — Summons is not duly 

served on father 

A 1 R 1933 Lah 797. 

-O. 5, Rr. IG and 17—Mere delivery 

of copy of summons to defendant is not- 
complete service 

144 ! C 1019=1933 ALJ 165=6 R A 40= 

A I R 1933 All 165. 


-O. 5, R. 17—Adequate time must 

be allowed from date of service and 
hearing of appeal 

136 ! C 258=33 P L R 5= I R 1932 Lah 

210=A £ R 1932 Lah 248. 

-O. 5, Rr. 17 and 19—Though ser¬ 
vice by affixture is endorsed as due ser¬ 
vice” by the Court, yet defendant can 
afterwards come in and say that it was- 
not good service and he had no know¬ 
ledge of claim against him 
134 1 C 1202=55 Mad 223=1 R 1932 Mad! 
18=61 M L J 920=1931 M W N 1069=34 
M L W 496=A 1 R 1931 Mad 813. 


-O. 5. R. 17— Summons—Service by 

affixture—When proper—Five visits by 

process server to serve summons Still 

summons not personally served bervic© 

bv affiixture was held ot kt i o 

134 I C 268=1 R 1931 Nag 140 = 27 N L R 

50 =A I R 1931 Nag 122. 

_ r> P 17 — Sprviea of Summons 


must, wherever practicable, be in person 
134 I C 279=1 R 1931 Nag 151 = 27 N L R 

53=A I R 1931 Nag 119. 


-O. 5, R. 19—Unless requirements of 

O. 5, R. 19 are carried out, summons 

cannot be held to have been served 

37 M L W 662=1933 M W N 478=64 
M L J 629=A I R 1933 Mad 466. 


-O. 5, R. 19—Unless there is deolara*- 

tion by Court as to due service of notice, 

constructive res judicata as to service 

does not arise __ , 

142 I C 765=1933 M W N 257=37 M L W 
487=64 M L J 637 = 1 R 1933 Mad 258' 

=A 1 R 1933 Mad 406 


-O. 5, R. 19— Declaration required 

by R. 19 is implicit in circumstances 
attending service of summons on its re¬ 
turn to Court which had issued it 

141 I C 759=9 OWN 896=1 R 1933 
Oudh 85=A I R 1932 Oudh 326. 

- 0.5, R. 19—Verification by affi¬ 
davit of serving officer, examination of 
serving officer is matter of discretion. 

with Court ^ 

141 I C 759=9 OWN 896=1 R 1933 
Oudh 85=A I R 1932 Oudh 326^ 
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•CIVIL P. C.. o. 5. R. 20 (2) < CIVIL P. C., O. 5, Rr. 27 and 9 


- O. 5, R. 20 (2) — Whether substi¬ 
tuted service can amount to due service 
within Art. 164— Court must consider 
whether method employed was calculated 
to effect purpose of informing defendant 

of institution of suit 

136 I C 609=1 R 1932 All 225=1931 

A L J 1049 = 54 All 154= 
A I R 1931 All 727 (F B). 

- O. 5, R. 20 — High Court cannot 

examine facts for order under R. 20 

A I R 1933 Lah 288. 

-O. 5, R. 20—Question of effecting 

substituted service is primarily on dis¬ 
cretion of trial Court— Appellate Court 
has only to see that rules of law are ob¬ 
served 

131 I C 344=31 P L R 1006= 

A I R 1931 Lah 118 

- -O. 5, R. 20— Substituted service is 

•due service 

138 1 C 146=1 R 1932 Mad 525=1932 
M W N 133=A I R 1932 Mad 472. 

- O. 5, R. 20 — Substituted service 

cannot be invalidated by showing belief 
•was erroneous 

138 I C 146=1 R 1932 Mad 525=1932 
M W N 133=A 1 R 1932 Mad 472 

—^ 7 - 0 . 5. R.20C2)—R. 20 (2) explained 
— Substituted service” is not necesarily 
due service 

134 I C 1202=55 Mad 223=61 M L J 
920=1931 M W N 1069=1 R 1932 Mad 
818=34 M L W 496=A I R 1931 Mad 813. I 

’ O. 5, R. 20—Substituted service— j 
When defendant evades service and sub- j 
stituted service is made inference is 
strong that defendant had knowledge of 
this case—When summons is affixed at 
the last play of residence of defendant 
or to the Court notice board, inference 
of knwoledge is not so strong 

134 I C 1202 = 55 Mad 223=61 M L J 

920=1931 M W N 1069 = 

I R 1932 Mad 18=34 M L W 496 = 

A I R 1931 Mad 813. 

- O. 5, R. 20 — Substituted services ; 

maybe good service under certain circuin- ' 
stances 

135 I C 344 = 55 Mad 240=1 R !932 Mad 
88=61 M L J 931=34 M L W 633 = 
1931 M W N 1079=A 1 R 1931 Mad 812. 

R. 20—Substituted service is 
^ue service 

o ^ 778=1 R 1931 Oudh 330 = 

8 O W N 845=A I R 1931 Oudh 369 (1). 

I O. 5, R. 20 Suit should not be dis¬ 
missed for iion-service of summons un¬ 
less^ plaintiff is given opportunity of 

having recourse to substituted service 

135 I C 99=1 R 1932 Pat 19 = 12 P L T : 

644=A I R 1931 Pat 420. 


-O. 5, Rr. 27 and 9—Defendant pub¬ 
lic officer—Service under R. 27 is discre¬ 
tionary—Discretion is not taken away 
by Oudh Civil Rules, R. 138 

141 1 C 759 = 9 OWN 896=1 R 1933 
Oudh 85=A 1 R 1932 Oudh 326. 

-O. 6 — Pleadings—A party cannot 

while arguing his case be allowed to 

I change entirely his case 

138 I C 733=1 R 1932 Cal 498 = 59 Cal 

557=A I R 1932 Cal 497. 

- O. 6 —Alternative case—Party must 

make all necessary assertions to carry 
relief and prove them 

129 I C 355=57 Cal 796=1 R 1931 Cal 

263=A I R 1931 Cal 257, 

- O. 6 , R 2—Plea of account being 

mutural, open and current, if not plead¬ 
ed. cannot be argued 

142 I C 754=33 P L R 323=14 Lah 137 = 
1 R 1933 Lah 269=A I R 1933 Lah 61. 

-o. 6 . R. 2— Facts in plaints en¬ 
titling plaintiff to particular relief — 
Plaintiff is entitled to it, if Court deems 
it just 

137 I C 33=27 N L R 327=1 R 1932 Nag 

53=A I R 1932 Nag 23. 
-O. 6. R. 2 — Inconsistent pleas 

should not be allowed to be taken 

130 I C 108=1 R 1931 Nag 44 = 26 N L R 

367=A I R 1931 Nag 57. 

- O. 6 , R. 2—“Plead facts not law" is 

the rule 

143 I C 713=1 R 1933 Sind 147= 

A 1 R 1933 Sind 103 

— O. 6 , R. 4— Plea of waiver must be 
specifically raised 

140 1 C 610=34 BLR 1252=1 R 1933 
Bom 3=A i R 1933 Bom 46» 

-O. 6 , R. 4—Immemorial user or lost 

grant must be pleaded to obtain relief — 
Flea of long user—Inference of lost grant 
may be drawn 

142 I C 458 = 56 C L J 274 = 
A I R 1930 Ca! 215. 

-O. 6. R. 4—Accounts between prin- 

cipal and agent settled wholly on agent's 
accounts—No accounts with principal— 
Particulars of misconduct should not be 
insisted upon from principal prior to 
inspection — Mere inability to parti¬ 
cularise instances of fraud or error 
should be no ground for refusing applica-. 
tion for inspection of accounts 

137 I C 636=1 R 1932 Mad 426=1932 
M W N 93=62 M L J 226=35 M LW302 
= 55 Mad704=A I R 1932 Mad 284. 

6 . R* 4 General allegation as to 
fraud is not sufficient 

AIR 1933 Rang 169, 


I 
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CIVIL P. C„ O. 6, R. 4 j CIVIL P. C.. O. 6, R. 7 

-O. 6, R. 4—Allegations as to fraud . allowed 


should be definite 

145 I C 118=6 R R 27= 
A I R 1933 Rang 153. 

O. 6 , R. 4—Suit to set aside decree 


140 1 C 104=13 P L T=I R 1932 Pat 

278=A 1 R 1932 Pat 332. 

o. 6, R. 8 —Suit on unconditional 
acknowledgment—No plea of limitation 


on ground of fraud—Fraud alleged must j or of want of consideration in trial 


bo clearly and specifically set out in 
plaint 

144 I C 1013 = 6 R R 22= 
A I R 1933 Rang 123. 

-O 6 , R. 4—Suib to set aside decree 

on ground that it was obtained by fraud 

—Fraud must be clearly and specifically 

allegod 

133 I C 487=9 Rang 135=1 R 1931 Rang 

263=A I R 1931 Rang 212. 

-O. 6 , R. 5—General charges of im¬ 
morality cannot be permitted in plead¬ 


ing 


140 I C 535 = 1932 A L J 309=1 R 1932 

All 671=A I R 1932 All 467. 

-O. 6, R. 5 and O. 11, 1]. 21— Provi¬ 
sion quoted in dismissing suit being 0 . 11 , 
R. 21 — Order however being in sub¬ 
stance under O. b, R. o — In judging of 
its ai)pe 3 . 1 abiliby Court should look to 
substance 

137 I C 842 = 1 R 1932 Mad 460=1932 
M W N 301=A 1 R 1932 Mad 316. 


O. 6 . R. 


5 


- Plaint nob specifying 

partieulo,i's set forth in S. 148 Defen^ 
dant should ask for them, hub suit not 
to be dismissed when cause of action 
tdvon—Plaint should be allowed to be 

_ Q 0 R. G — Notice under S. 54, 

Bengal Goss Act. is conditiou precedent 
to pay cer-s — Defendant failing o 
want of notice in written statement hut 
raising it in course of argument 1 iain- 

tilT sho--dd ^ ^ 

air 1933 Cal 632. 

_.Q 0 R G—Special damages should 

bo spociti’eaUy pleaded—No particulars 
nro necessary in case of general damacos 
14 I C 58=28 N L R 320=1 R 1933 Nag 

19=.^ R 1933 Nag 29. 

__O. 6, R. 8 — Pl«a should not be 


c“58Sr2^8 N L R 320=1 R 1933 Nag 

19=A I R 1933 Nag 29. 

_o. 6 . R. 7 — Late production of 

documents and clange in pleadings 
should be discouraged—Payment alleged 
at stage of making mortgage decree final 
—No prima facie case — Additional evi¬ 
dence aUd change of pleadings were dia- 


Court—It cannot be taken in second ap- 
neal 

137 1 C 243=53 All 963=1 R 1932 AIL 
296 = 1932 A L J 77=A I R 1932 All 199. 

-O. 6 , R. 8 —From evidence Court, 

noticing that consideration for suit 

transaction illegal—No objection raised 

by defendant—Still Court should look 

into facts and give proper decision 

145 I C 599=6 R M 107= 
A I R 1933 Mad 187. 

-O. 6, R. 10 — Mistaken bona fide 

belief and good faith must be alleged in 

nleadinss—They are nob to be presumed 
130 I C 506=33 M L W 78=1930 M W M 

1190=A I R 1931 Mad 110. 

- O. 6 . Rr. 14 and 15—.Absence of 

signature, verification or presentation on 

part of some of plainbitl's does cob affect 

jurisdiction of Court 

134 I C 26 = 1931 A L J 777=54 All 57-^ 

I R 1931 All 794=A I R 1931 All 507 (SB). 

- O. 6 , R. 14—0. 6 , R. 14 applies to 

companies as well^ as ^pnvate j^ersons 

- O. 6 , R. 14—Signature of co-plain¬ 
tiff on plaint is not imperative — O, 6 , 
R. 14, merely deals with matter of pro- 

^" 139 ! C 114=26 SLR 167=1 R 1932 Sind 

99=A I R 1932 Sind 9. 

- O. 6 , R. 14—Company— Provisions 

of O. 29, R. 1 lira permissive and do not 

exclude the operation of O. 6 , R. 14 in 

a proper case to a company e t o 

134 1 C 1170 = 1 R 1932 Sind 2=26 SLR 

58=A I R 1931 Sind 178. 

- O. 6 ,R. 15 (2)—Verification of para¬ 
graphs raising law points is not neces- 

133 1 C 335=1 R 1932 Lah 460= 

A 1 R 1932 Lah 328. 

-O. 6 , R. 15—Plaintiff is responsible 

for sbat^^ments in plaint 

133 I C 769=1931 M W N 1016=1 R 1931 
^ Mad 769=34 M L W 69 = 

A I R 1931 Mad 679. 

- O. 6. R. 17— Addition op Parties 

_ O. 6 . R. 17 — Addition of parties 

I — Amendment of pleadings — 9°“.^ 
should whenever possible assist plaintm 
by adding parties and amending plead¬ 
ings but not at the stage of execution 

60 Cal 801=A I R 1933 Cal 668.. 

O. G, R. 17—*Addition of parties 


Solo proprietor filing suit in name of firm 
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CIVIL P. C., O. 6 R. 17— Addition of parties. 

—Suit objected to as being incompetent 
■— Application for amendment was ! 
granted subject to payment of costs 
and limitation 

134 1 C 1200=35 C W N 432=1 R 1931 

Cal 80=A I R 1931 Cal 770. 

-O. 6, R. 17 — Addition of parties 

—Plaintiff without title suing two de¬ 
fendants — In plaint plaintiff giving 
cause for adding defendant 2 and further 
saying that defendant 2 did not object to 
passing of decree against defendant 1 
alone—Defendant 2 making application 
to make him plaintifi' and saying that he 
was ready to adopt plaintfiT’s plaint for 
that suit alone and so far as getting 
decree against defendant I—In such case 
no amendment of pleadings should be 
allowed and suit and application by de¬ 
fendant 2 should be dismissed 

129 I C 860=58 Cal 561 = 52 C L J 357 = 

I R 1931 Cal 300=A I R 1931 Cal 76 

-0.6 R. 17—Addition of parties— 

New plainbid' may be added for really 
deciding plaintitT’s claim—Defendant’s 
costa should be on plaintitT who had no 
just claim 

129 I C 860=58 Cai:561=I R 1931 Cal 300 = 

52 C L J 357=A 1 R 1931 Cal 76. 

-O. 6, R. 17—Addition of parties— 

PlaintilT suing defendants 1 to 4, part¬ 
ners of a firm, and others—Latter in 
•original plaint alleged to be liable as 
they were under obligation to pay debts ! 
incurred by defendants 1 bo 4—Applica¬ 
tion for amendment that they were also 
liable as partners of firm— Amendment 
was allowed 

122 I C 174=1 R 1930 Mad 302 = 

A I R 1931 Mad 369. 

Addition Of PvKLiep 

O. 6, R. 17—Addition of relief— 
Partnership—Suit for rendition of ac¬ 
counts Suit di.smissed for absence of 
prayer for dissolution of partnership — 
Amendment of plaint to include that 
prayer can bo allowed 

139 I C 441 = 33 P L R 694 = 


CIVIL P. C.. O. 6 R. 17—Alternative case. 

Alternative Case 
-O. 6, R. 17—Alternative case—Am¬ 
endment—Full facta stated for alter¬ 
native claim—Alternative claim does not 

fail for want of amendment 

144 I C 745=29 N L R 131=6 R M 21 = 

A 1 R 1933 Nag 57 (2). 

-O. 6, B. 17—Alternative case—Suit 

I for rent—No alternative claim for com- 

, pensation for use and occupation—Such; 

; relief can bo granted after allowing. 

amendment of plaint if no prejudice will 

be caused to other side 
144 I C 788=6 R P 9=A I R 1933 Pat 485. 

' Amendment Unkeces-Sahy 

I 

I-O. 6, R. 17—Amendment unneces- 

I sary—Defendant not objecting to frame 
of representative suit—Suit supported; 
by large number of persons of locality to 
the knowledge of defendant—Amend¬ 
ment of plaint is not nonessary 

136 I C 241 = 1 R 1932 Oudh 97 = 
SOWN 722=A I R 1931 Oudh 375. 

Appellate Couiit 

-O, 6, R. 17—Appellate Court—Suit 

for ejectment dismissed on ground of 
defendant’s adverse possession—Appel¬ 
late Court allowing plaintiti’s applica¬ 
tion for amendment on ground of no 
averment of title—Order held erroneous 
and was abuse of process of Court 

A I R 1933 Sind 279 (FB). 

Cause Op Acthjn 

-O. 6,11. 17—Cause of action —Cause 

I of action foreign to original one cannot 
be tacked to suit 

; 131 I C 1=1931 M W N 390 = 1 R 1931 Mad 

I 465=A i R 1931 Mad 533. 

Costs 

- O. 6, R. 17—Costs—Amendment a!- 

lowed on payment of cosls—Costs paid 
' to and accepted by counsel—Whether 
j costs or other benefit accepted by party is 
1 in fact and substance part of entire 
; order must be ascertained—It is suffi¬ 
cient that benefit to one would not have 


II* 17—Addition of reliet- 

Arnendcnenb of plaint for stating relic 

oiiginally intended accurately an 
clearly can bo allowed 

142 I C 903=1932 M W N 1118=1 R 193 

_^ Mad 259=A I R 1933 Mad 4H 

. , 17 Addition of rolief- 

Amemlmont of plaint — Amendmer 
should be allowed 'when it does nc 
change character of suit 

26 N L R 359=A 1 R 1931 Nag 2 


been granted hut for corresponding bene¬ 
fit granted to other 

142 I C 903=1932 M W N 1118=1 R 1933 

Mad 259 = A I R 1933 Mad 410. 

CouiPis 

-O. 6,1C 17 and O. 41, R. 11 — Courts 

—Second appoHl dismissed under R. 11 
—First appell.ate decree remains in 
tact and application for amendment of 
decree should be made to the District 
•ludgo 

142 ! C 143 = 1 R 1933 Nag 91 = 

A I R 1933 Nag 117, 
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CIVIL P. C.. O. 6. R. 17--Discretion 

Discretion 

O. 6, K. 17 — Discretion—Discre¬ 


tion exercise*^ by lower appellate Court 
—High Court will uot interfere in second 
appeal unless strong case is made out 
for 90 doing 


CIVIL P. C . O. 6, R. 17—Late Stage 

cause of action will not be substituted 

provided the Court is satisfied that plain- 

till is not acting mala fide and defendant 

can be compensated bv costs 

143 I C 327=36 C W N 112= 

A 1 R 1933 Cal 271. 


Essentials Of 
—-O. 6, U. 17 


A I R 1933 Lah 867, i - O. 6, R. 17—Late stage — Amend- 


-Essentials of—For 

amendment application should he made 

and explanations offered—Court must 

give reasons for allowing? it 

141 1 C 58 = 28 N L R 320=1 R 1933 Nag 


meat giving rise to fresh and intricate 
questions should not be allowed at ap¬ 
pellate stage 

144 I C 390 = 34 P L R 767=1 R 1933 Lah 

463=A I R 1933 Lah 676. 

O. 6, R. 17—Late stage—Amend- 


19—A 1 R 1933 Nag 29. ! meot of plaint can be allowed 


Eau.ure to Amend 

-O. 6.U. 17—Failure to amend—Suit 

by principal agaiust agent — Decree 
should nob bo allowed on basis of part¬ 
nership at least without prior amend- 
oient of plaint 

130 I C 7 66=1931 M W N 497 = 1 R 1931 
Mad 462 = 54 Mad 671 = 33 M L W 307 = 
60 M L J 315=A I R 1931 Mad 300. 

Jurisdiction 

-^O. 6, R. 17—.Jurisdiction—Amend- 

ment held did nob alter nature of suit ' 
— Instead of dismissing suit Court j 
should have returned plaint for present¬ 
ation to proper Court 

29 N L R 1 15=A I R 1933 Nag 82. 

Late Staoi: 

-O. 6. R. 17—Late stage— Amend- 

ment under peculiar circumstances was , 

allowed at stage of second ^ 

139 IC 678 = 34 BLR 125 = 1 R 1932 Bom ^ 

530=A I R 1932 Bom 1/5, ^ 

-O 6 R. 17—Late stage—At any 

staHO of suit Court can allow amendment . 
of ploadino.s-Entirely 

allowed—Amendment cannot be allowel 

L R 1385 = . R 1932 Bo^ 
135 I C 42J 71=A I R 1931 Bom 590. 

_Q 6^ R. 17—Late stage—Fraudu¬ 
lent sale by coparcener to defeat eiuiby 
of his purchaser recognu^ed by piiLi- 

tion decree— Subsequent purchaser 

covering property by partition deciee 

Holder of equity can maintain a suit to 

get aside decree on declaration that sale 

was collusive and intended to defeat his 

onuity—If o® consequential relief asked 

plaint can he amended to incorporate it 

Avcn at appellate stage d 

Tsi I C 886=33 BL R 141=! R 1931 Bom 
* 310=A I R 1931 Bom 218. 

_O. 6, R. 17—Late stage—Applica¬ 
tion for’leave to amend plaint after 
trial and decision of the case can be 
allowed if amendment will nob materi¬ 
ally affect complexion of case, or a new 


130 1 C 105=1 R 1931 Nag 41=26 N L R 

359=A I R 1931 Nag 20. 

- O. 6, R. 17—Labe stage—Appeal in 

land acquisition case, though directed 
and filed on behalf of Government, filed 
in name of Municipality— Objection 
raised that in such cases Municipality 
cannot fila appeals—Application made 
at late stage bo change heading of appeal 

—Heading was allowed to he changed 

131 I C 718=1 R 1931 Sind 78=24 SLR 

478=A 1 R 1931 Sind 63. 

Mistake 

- O. 6 . R. 17—Mistake—Major suing 

as minor—Amendment should be al¬ 
lowed onlv if mistake is bona fide 

136 I C 710=33 P L R 263 = 1 R 1932 Loh 

246=A I R 1932 Lah 322. 

- O. 6. R. 17 —Mistake—Suit for acr 

counts—One partner suing another foo 
partnership account Mistake as t 
starting date of partnership found later 
—Application for amendment disallowed 
—Suit also dismissed on ground of split¬ 
ting of causes of action—Suit being 
essentially one for accounts, held amend¬ 
ment should have been allowed 

144 I C 250 = 1 R 1933 Sind 174 = 

A I R 1933 Sind 131. 

Nature of Suit 

- 0.6, R. 17—Nature of suit—Suit 

on promissory note—Cause of action on 
original loan giving rise to pro-note can 
be set up hy amendment at trial or ap- 

35 B L R 965=A I R 1933 Bom 476. 

- O. 6, R. 17—Nature of suit—Suit 

on pro-note—Pro-note found inadmis- 
sible—Amendment entitling plaintiff to 
sue on original cause of action not al- 

138^I^C 783=34 BLR 643=1 R 1932 Bom 

417 = A I R 1932 Bom 394. 

O. 6. R. 17—Nature of suit—Pej - 


ion cannot be allowed to radically 
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CIVIL P. C., O. 6, R. 17 —Nature of Suit 

cban^se casa io appeal 

137 I C 500=54 C L J 328=1 R 1932 Cal 
326=36 C W N 193=59 Cal 586 

=A I R 1932 Cal 356. 

-0.6, R. 17—Nature of suit—Amend- 

xnent of plaint can be allowed in appeal 

if nature of suit is not'altered 

144 I C 168=1 R 1933 Lah 420 = 

AIR 1933 Lah 395. 

-O. 6, R. 17—Nature of suit—Powers 

allowing amend oaent though wide cannot 

be exercised so as to substitute entirely 

new cause of action or change eharacter 

of suit 

133 I C 646=32 P L R 278=1 R 1931 Lah 

822=A I R 1931 Lah 595. 

--O, 6, R. 17 — Nature of suit— 

Amendment not changing nature of 
suit nor depriving defendant of right 
accrued by lapse of time should be al¬ 
lowed 

141 I C 420=1932 M W N 290=1 R 1933 

Mad 126=A I R 1932 Mad 603. 

-O. 6, R. 17—Nature of suit—Sutt 

i;o recover commission of coal manufac- 

•tured — Interpretation of contract — 

Amendment at late stage of suit prayed 

•changing nature of whole suit—Amend- 

snent should not be allowed 


CIVIL P. C., O. 6 R. 17—Power of Court 

accounts—Subsequent amendment that 

on plaintiff failing to apply by certain 

date defendant may apply or Court may 

take steps on its own initiative is not 

competent in law 

140 I C 15=1 R 1932 Lah 673= 

A I R 1932 Lah 619. 

- O. 6. B. 17—Power of Court— 

Amendment necessary to determine real 
questions in controversy should be al¬ 
lowed 

130 I C 347=1 R 1931 Oudh 155= 
7 O W N 1195=A I R 1931 Oudh 54. 

Prejudice to Defendant 

- O. 6, R. 17—Prejudice to defendant 

—Question of acknowledgment real ques¬ 
tion—‘Amendment if delayed would only 
affect genuineness—Application should 
not be refused 

145 I C 859=1933 A L J 268=55 All 256= 

■ AIR 1933 All 374. 

- O. 6, R. 17—Prejudice to defendant 

■ —Amendment of plaint should not be 
' granted at stage of second appeal, when 

amendment would prejudice defendant 
by debarring him from raising ploa of 
limitation 

130 I C 70 2=1931 A L J 56 = 
I R 1931 All 318=A I R 1931 All 160. 


145 I C 428=6 R P 177 = 

A 1 R 1933 Pat 443. 

-O. 6, R. 17 — Nature of suit — ] 

Amendment—If fundamental character 1 
•of suit is not changed, amendment may 
bo allowed 

A I R 1933 Rang 247. 

NEW’^ plea or case 

-0.6. R. 17—New plea or case— I 

Pre-emption suit should contain ground 
■on which pre-emption is claimed — 
Amendment of pbiint by inserting now 
ground of claim after limitation had ex¬ 
pired for suit should not bo allowed 

144 I C 822 = 6 R L 30= 

A I R 1933 Lah 7/4 (Ij. 

-O. 6, R. 17—New plea or case — 

Plaintiff cannot rely on title not alleged 
in plaint but acquired during pendency 
’ of suit 

133 I C 193 = 1931 M W N 8=1 R 1931 Mad 

705=A I R 1931 Mad 505. 

Power of Court 

O. 6, R. 17—-Power of Court— 
Amendment depriving party of right 
accrued or introducing new cause of 
action should be refused 

14 1 C 710 = 34 BLR 35= I 
I R 1932 Bom 340 = A I R 1932 Bom 117. 

17—Power of Court—Suit 
for accounts by principal—Prel iininary 
decree directing plaintiff to apply for 
appointment of commissioner for taking 


- O. 6, R. 17—Prejudice to defendant 

—Leave to amend plaint should not 
ordinarily be granted if opposite party 
is dei^rived of afomred rii bt 

145 I C 630 = 35 BLR 929 = 6 R B 107 = 

A 1 R 1933 Bom 450. 

- O. 6, R. 17—Pre udice to defendant 

— Arnendmeot of plaint cannot be al¬ 
lowed alter claim is barred bv time 

131 1 C 417=1 R 1931 Nag 81 = 
27 N L R 291=.A. I R 1931 Nag 74. 

I - O. 6, R. 17 — Prejudice to defendant 

— Application seeking to introduce fresh 

matter depriving defendant of defence 

u:ider Limitation Act r-annot allowed 

137 I C 39 = 10 Rang 74 = 

1 R 1932 Rang 89 = A 1 R 1932 Rang 26. 

Refusal to A:\if.ni:) 

-O. 6, R. 17 —-Refusal to amend— 

Amendment of plaint necessitating trial 
of suit de novo or taking of further 
evidence cannot ))e allowed 

134 I C 1110 = 1 R 1932 Lah 6 = 

A 1 R 1931 Lah 260. 

Rr.TROSnXTlVE effect 

-O. 6. R 17 —Retrospective effect—• 

Plaint amended — Amendment relates 
back to date of institution of suit for 
question as to limitation 
’ 143 I C 504 = 1 R 1933 Mad 307 = 

A I R 1933 Mad 153 


1931.33 T. D.—27 Sc 28 
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CIVIL P. C.. O. 6, R. 17—Revision 

Revision 

- O. 6, R. 17—Revision—When effect 

of disallowing amendment is to debar 

plaintiff from proving part of claim it 

amounts to ’’case decided” 

145 I C 859=55 All 256=1933 A L J 268= 

A 1 R 1933 All 374. 

- O. 6, R. 17—Revision—Interlocu¬ 
tory order—High Court should not in¬ 
terfere unless there would be miscarriage 
of justice 

143 I C 525=11 Rang 36 = 
I R 1933 Rang 65=A 1 R 1933 Rang 49. 

Subsequent Cause of Action 

- O. 6. R 17 — Subsequent Cause of 

action — Person suing for declaration 
that gift etfected by Hindu widow is not 
binding on him—During pendency of 
suit widow dying and person applying 
for amendment of plaint by adding 
prayer for possession—Cause of action 
for possession stated to have arisen on 
death of widow—Amendment should be 
allowed 

124 I C 244=i R 1931 Nag 22 = 
26 N L R 348=A 1 R 1931 Nag 10. 

Technical Depix’t 

- O. 6, R. 17—Technical defect— 

Omission to sign and verify plaint by 
plaintitf is teshnical irregularity and 

amendment can be allowed 

138 I C 797=34 BLR 628= 
I R 1932 Bom 428=A 1 R 1932 Bom 367. 

■- O. 6. H. 17—Technical defect 

Major suing as minor—Failure to sign 

plaint after mistake known is immate- 

f i cX 1 

136 1 C 710=33 P L R 263 = 
I R 1932 Lah 246=A I R 1932 Lab 322. 

- O. 6 , K. 17—Technical defect— 

Want of verification does not make 

pleadings void—It merelv amounts to 

irregularitv not affecting merits of case 

133 1 C 626 = 1 R 1931 Lah 802 = 

A I R 1932 Lah 28. 

_o. 6, R. 17—Technical defect — 

Particulars of survey plots not given— 
Suit should not bo dismissed but amend¬ 
ment should be allowed cn payment of 

140 I C 570=1 R 1933 Pat 6= 
11 Pat 624=A I R 1932 Pat 355. 

-O. 7, R. 1 (e)—Plaintiff must state 

date on which cause of action is alleged 
to have arisen unless it is otherwise as¬ 
certainable from statement of facts con¬ 
stituting cause of action 

137 I C 353=35 C W N 990=1 R 1932 Cal 
319“59 Cal 448=A I R 1932 Cal 259. 

- O. 7,,R.l(o) and (f)—Particulars of 

facts constituting cau^e of action, when 


CIVIL P. C., O. 7, R. 1 

it arose and whether it is within juris¬ 
diction must be clearly stated 

134 I C 538=58 Cal 418=1 R 1931 Cal 

842=A I R 1931 Cal 458. 

-o. 7. R. 1—Court should see sub¬ 
stance and not form of plaint 

129 1 C 824=1930 M W N 358=1 R 1931 

Mad 344=A LR 1931 Mad 94. 

-o. 7, R. 1—Relief claimed on basis- 


of fictitious and colourable transaction 

Court cannot grant relief on basis of 

authority to alienate 

136 I C 247=1 R 1932 Oiidh 103= 
SOWN 878=A 1 R 1931 Oudh 400. 

o. 7. R. 1—Substance of plaint 


rather than its wording should be looked 

bo _ 

131 I C 529=1 R 1931 Pat 209=12 P L T 

636=A I R 1931 Pat 179. 

-O. 7, Rr. 1 (2) and li (b)—Account 

suit—Plaintiff putting his own value— 

Decree against plaintiff' for payment of' 

money—Appeal from such decree by 

plaintiff—Plaintiff should pay court-fee 

on amount decreed as also amount 

for which he has valued suit 

A 1 R 1933 Sind 322. 

-O. 7. Rr. 1 (2) and 11- (b)— Provi¬ 
sions of Court-fees Act are controlled by 
O. 7 Rr. 1 (2) and 11 (b) 

AIR 1693 Sind 322 

-O. 7, R. 1—Suits by or against cor¬ 
poration or firm— Particulars which 
heading of plaint should contain pointed' 

out .... 

142 I C 361=26 SLR 431=1 R 1933 Sind 

89=A I R 1933 Sind 102. 

o. 7. R. 2—Suit on pro-note insuffi¬ 


ciently stamped—Plaintiff is yet en¬ 
titled to decree on original considera¬ 
tion if plaint discloses such cause of 

action ^ 

134 I C 737=9 Rang 56=1 R 1931 Rang. 

305=A I R 1931 Rang 139. 

O. 7, R. 5—Suit against limited 


owner on simple money debt—No issue, 
raised as to whether it was binding on 
estate—Whether decree-holder in execu¬ 
tion of such decree can show that in 
fact it was binding on estate depends on 
view taken by Court of frame of suit 
Plaintiff should so frame his suit as to 
show clearly that he asks for decree 
against whole estate 

136 I C 773=1 R 1932 Mad 309=35 M L W 

253=1981 M W N 1282= 

A I R 1932 Mad 185. 

-O. 7, R. Ci —Onus is-on plaintiff to 

show that acknowledgment was takeui. 
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CIVIL P. C., O. 7, R. 6 

withio period of limitation 
140 I C 783=54 All 506=1 R 1933 Al! 26= 
1932 A L J 279=A 1 R 1932 All 461. 


CIVIL P. C., O. 7, R. 10 
Court 

129 1 C 254=59 M L J 953=1 R 1931 Mad 
254=32 M L W 694=A I R 1931 Mad 8. 


- o 7. R. 6—Exemption from limita- I 

tion—Grounds must be alleged in plaint 
145 1 C 343=34 P LR 841=6 R L 98= 

A 1 R 1933 Lah 491. 

-o. 7. R. 6—Exemption from limi¬ 
tation should be expressly pleaded under 

O. 7, R. 6 

145 I C 933 = 1933 M W N 352=38 M L W 

301=65 M L J 271 = 6 R M 156 = 

A 1 R 1933 Mad 675. 

-o. 7, R. 6—Plea of exemption from ! 

limitation—New grounds of exemption j 

cannot be allowed to be proved without 

amendment of plaint 

142 I C 193=64 M L J 317 = 1933 M W N 
595 = 37 M L W 370=1R 1933 Mad 210= 

A 1 R 1933 Mad 395. 

- O. 7, R. 7—Relief granted, which : 

was not specifically claimed, should not i 

be inconsistent with relief claimed or . 

with case raised by pleadings i 

A I R 1933 Lah 267. I 

- O. 7, Rr. 7. and 8—Relief is to be 

gathered from allegations in plaint as a 
whole 

134 I C 857 = 1 R 1931 Nag 185=27 N L R 

299=A 1 R 1931 Nag 198. | 

- O. 7, R. 10—Plaint ordered to be 

returned to be filed in proper Court— 
Time between date of order and date 
when plaint is ready for return should 
be excluded 

60 Cal 1122=A I R 1933 Cal 914. I 

- O. 7. R. 10—Returning plaint for ! 

presentation to proper Court — No second ! 
appeal lies 

134 I C 203=32 P L R 362=12 Lah 646= ; 
I R 1931 Lah 907=A I R 1931 Lah 294. ' 

- O. 7, R. 10—Court discovering 

valuation to be beyond its jurisdction 
should at once return plaint 
129 I C 625=33 M L W 68=59 M L J 899= , 
I R 1931 Mad 289=1930 M W N 656 = 

A I R 1931 Mad 69. 
O. 7, Rr. 10 and 11—Returii of 
plaint—On correct valuation of plaint 
suit beyond jurisdiction of Court—Court 
must return plaint for presentation to i 
proper Court and should nob ask plain- : 
bit! to amend valuation with a view to I 
direct him to pay additional court-fee l 
and then to return plaint 

129 1 C 826=61 M L J 43 = 34 M L W 

352 = 1 R 1931 Mad 346= , 
A I R 1931 Mad 67. 

Plaint returned for 
presentation to proper Court can after 
amendment be re-presented to same . 


-O. 7. R. 10—Question of valuation 

and jurisdiction should be tried first— 
Court found to have no jurisdiction— 
Order requiring additional court-fee is 

wrong—Court must return plaint 

A I R 1933 Nag 312. 

-O. 7, E. 10—Amendment held did 

not alter nature of suit—Instead of dis¬ 
missing suit Court should have returned 

plaint for presentation to proper Court 

29 N L R 115=A I R 1933 Nag 82. 

- O. 7, R. 10—O. 7, R. 10 applies 

only where suit originally framed is in¬ 
stituted in wrong Court but not where 
it is found at trial on evidence or ad¬ 
missions by parties that relief which 
plaintiff is really entitled to is differ¬ 
ent from that claimed in plaint 

A 1 R 1933 Sind 296. 

O. 7, Rr. 10 and 10—Court seised 
of case does nob cease to have jurisdic¬ 
tion to ontertain it though it is - sub¬ 
sequently found that no property in suit 
was situate within its jurisdiction 

135 I C 257=1 R 1932 Sind 17= 

A I R 1932 Sind 67. 

-O. 7, R. 11—Allegations in plaint 

giving Court jurisdiction—Allegations 
as to facts giving jurisdiction and also 
as to relief claimed not established— 
Court can dismiss suit and need not 
return plaint to some Court where de¬ 
fendant is residing 

1933 A L J 667=A 1 R 1933 All 745. 

- O. 7, R. 11 — Dismissal of suit and 

rejection of plaint are not identical 

138 I C 396 = 54 All 525=1 R 1932 All 
397=1932 A L J 489=A I R 1932 All 543. 

O. 7, R. 11 Cause of action,” 
means every fact necessary to support 
plaintiffs claim—It does not contem¬ 
plate anvrule of limitation barring claim 

138 1 C 396=1932 A L J 489=54 All 525 = 

I R 1932 All 397=A I R 1932 All 543 

- o. 7. R. 11—Court can allow plain¬ 
tiff to continue suit as pauper—Suit on 
inautlicient stamp -Application for pau¬ 
perism when deficit payment ordered— 
Pauperism proved—Plaint cannot be re¬ 
jected under O 7, H. 11 

141 I C 135=36 C W N 1035=56 C L J 
148 = 1 R 1933 Cal 8I=A I R 1933 CaJ 2 38. 

O. 7, U. 11 Words "properly 
valued” cover cases where proper valua¬ 
tion is arrived at by Court in the course 
of tlie s\ut 

139 1 C 520=- I R 1932 Cal 634 = 36 C W N 

567=A I R 1932 Cal 685. 
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CIVIL P. C . O. 7, R. 11 

-O. 7, R. 11—Suit; barred by limita¬ 
tion—Party can ask Court to take plaint 
off the file 

135 I C 873=35 C W N 930=1 R 1932 Cal 
169=59 Cal 150=A I R 1932 Cal 146 

-O. 7, R. 11— Tenant in bouse— 

Plaintiff suing for declaration of owner¬ 
ship of house on basis of will—Defen¬ 
dant though not in possession of house 
obstructing plaintiff to realize rent from 
tenant—Suit for possession against de¬ 
fendant held not needed—Suit as pre¬ 
sented held proper 


CIVIL P. C., O. 7. R. 13 
dum of appeal does not preclude pre¬ 
sentation of fresh one—Fresh memo ac¬ 
cepted after proper court-fee and ad¬ 
mitted after hearing parties as to objec¬ 
tion of limitation—Order is nob without 
jurisdiction 

138 I C 643=1 R 1932 Cal 483=59 Cal 

388=A I R 1932 Cal 482. 

-O. 7. R. 14 — Document produced 

at late stage rejected by trial Court— 
Discretion exercised by trial Judge will 
not be interfered with unless such dis¬ 
cretion has been exercised capriciously 


135 I C 502=32 P L R 745=1 R 1932 Lah 

102=A I R 1932 Lah 97. 

-O. 7, R. 11—Mortgagedecree—Pro¬ 
perty sold nob satisfying decree—Other 
properties abbiched —Declaratory suit 
by mortgagor’s son that bransicbion was 
immoral and that joint Hindu family 
property could not be sold—Possession 
given to auction-purchaser during suit and 
not at its institution—Court asking plain¬ 
tiff to conv’erb suit into one for posses¬ 
sion and pay full stamp on value of pro¬ 
perty sold — Plaintiff not doing so 
though time given— Plaint rejected— 

O. 7, R. n, hold properlv applied 
133 I C 654=32 P L R 455 = 1 R 1931 Lah 

830=A I R 1931 Lah 622 


-O. 7. R. 11—Order for payment of 

deficit court-fee within given time—Ap¬ 
plication for i)auporism made within 

time granted is maintainahlo 

1933 M W N 468=37 M L W725=64 M L J 

728=A I R 1933 Mad 498. 

-O. 7, R. 11 —Plaint cannot be re¬ 
jected in part —Non-compliance with 
o go—Suit should be wholly dismissed 
129 I C 456=54 Mad 416 = 59 M L J 923 — 
32 M L W 810 = 1 R 1931 Mad 264 = 

A I R 1931 Mad 175. 


_O. 7. P- ll-^Court-feo insufficient 

— Decision reasonable “ No revision lies: 

103 I C 208=^ I 72 1927 Nag 25G 


^143*1^*84=16 N L J 20 = 29 MLR 125 = 
I R 1933 Nag 151=A 1 R 1933 Nag 107 (F B). 


_-o. 7. R. Hand O. 0. R. 9—Dismis¬ 
sal of suit for nonpayment of proper courfc- 
fee—Fresh suit is not barred under 
O. 9, R. 9i but case comes under O. 7, 


or arbitrarily 

34 P L R 736=A f R 1933 Lah 892. 

-o. 7, R. 11—List of documents is 

to be deemed part of plaint for granting 
inspection 

135 1 C 745=55 Mad 421=1 R 1932 Mad 
217=61 M L J 704=34 M LW 654 = 1931 

M V/ N 984=A I R 1931 Mad 825 

- O. 7, R. 16 — Civil and Revenue 

Courts—Suit nob cognizable by civil 
Court— Plaint should be returned for 

nroner presentation and not dismifsed 

130 I C 292=1930 A L J 1251=1 R 1931 All 

260=14 R D 656=A I R 1931 All 33. 

- O. 8, R.l—Wri:ten statement' not 

filed by defendant or by his agent but by 

third person—-ProcQ hire is 

131 I C 548=3931 A L J 181 = 1 R 1931 All 
388=53 All 466=A I R 1931 All 333 (2). 

O. 8, R. 1—Statements on certain 


)oint by plaintiff’ and defendant agree- 

ng—That much part of plaintiff’s claim 

.hould he deemed to be admitted 
131 I C 206=12 L L J 293=1 R 1931 Lah 

416=A I R 1931 Lah 203. 

O. 8, R. 2— Notice under S. 54, 


>engal Cess Act, is condition precedent 

o pay cess —Defendant failing to raise 

?anb of notice in written statement bub 

aising it in course of argument Plain- 

iff should prove notice 

I 733=37 C W N 504= 

A 1 R 1933 Cal 632. 
O. 8, R. 5—Allegation stated to be 


ot admitted amounts to denial 

145 I C 802=1933 A L J 998= 

A I R 1933 All 521. 

-O, 8, R. 5—“Not Unown*’ does nob 


mount to not admitted 


133 I C 414=1 R 1931 All 654= 






T> 2. 1 

133 I C 449 = 1 R 1931 Pat 369 = 

A I R 1932 Pat 11. 

-O. 7. R. 11—Plaint whether to be 

rejected depends upon plaint and nob 

iinon written statement 
‘ 142 I C 501 = 1 R 1933 Sind 99= 

A I R 1933 Sind 1. 

O. 7, R. 13—Rejection of memoran- 


-O. 8, R. 6—Costs allowed to plain¬ 
tiff at preliminary stage —■ Ultimately 
larger sum found due from plaintiff Soli¬ 
citor's lien on coats cannot prevail 
141 I C 406=34 BLR 1429=1 R 1933 Bom 

84=A 1 R 1932 Bom 619. 

-O. 8, R. 6—Set-off and counter 

claim—Set-off is ground of defence 


425 


426 


Current Digest, 1931-1933 


CIVIL P. C., O. 8. R. 6 

Counter claim is a "weapon of offence 
and ena’nles defendant to claim against 
plaintiff as effectually as in an indepen¬ 
dent suit 

141 I C 387=34 BLR 1401 = 1 R 1933 Bom 

83=A 1 R 1932 Bom 617 

-O. 8, R. 6—Set-off—Amount of set 

off must be within Court’s jurisdiction 

— Its nature also must be within 

Court’s cognizance 

141 I C 387=34 BLR 1401=1 R 1933 Bom 

83=A I R 1932 Bom 617. 

-O. 8, R. G—Suit on subject-matter 

of set-off not entertainahle by Court | 

trying suit on grounds of jurisdiction— | 

Set-off can be entertained 

141 I C 387=34 BLR 1401 = 1 R 1933 Bom ! 

83=A I R 1932 Bom 617. • 

-O. 8, R. 6—Amount of set-off ex- ; 

ceeding claim whether can be awarded 
— (Quaere) i 

141 i C 387=34 BLR 1401 = 1 R 1933 Bom 

83=A I R 1932 Bom 617. 

-O. 8, R. 6—Equitable set off in suit 

for accounts is governed not by O. 8, 
R. G but by O. 20, U, 19 

132 I C 195=35 C W N 17 = 

A 1 R 1931 Cal 358 (2). 

- o. 8. R. 6—Preliminary decree for , 

sale directing account to be taken of I 
what is due to mortgagee—Decree can¬ 
not be set off ' 

129 1 C 420 = 57 Cal 855=1 R 1931 Cal 196 

=A 1 R 1931 Cal 23. 
O- R. 6 — Principles on which 
Court v/ould proceed under O. 21, 

Hr. 18 and 19, is same as under O. 8 
R. 6 

129 I C 420 = 57 Cal 855=1 R 1931 Cal 196 

=A I R 1931 Cal 23. 

^ O. 8, R. 6—Term “set off” may 
include equitable set-off 

142 1 C 719 = 1 R 1933 Mad 244 = 

A I R 1933 Mad 203. 
O. 8, R. 6 — Ascertained sum ex¬ 
cludes such items as unliquidated ■ 
damages and mesne profits 

130 I C 87=1 R 1931 Nag 23= 

AIK 1931 Nag 12. 

^ Sot-off can bo claimed i 
in a suit on a negotiable instrument 1 

130 I C 37 = 1 R 1931 Nag 23= , 

A I R 1931 Nag 12, 1 

8 Suit on promissory note 
accompanied by deposit of title-deeds is 
claim for recovery of money w'ithin 
meaning of O. 8, R. G 

A I R 1933 Rang 13. 

O. S, R. G Counter-claim for sum ( 
by way oj sot otf not admitted is yet ' 
claim for ascertained sura ' 

A i R 1933 Rang 13. 1 
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-O. 8, R. 6—In suit for accounts de¬ 
fendant can say that on accounts being 
gone into money would be due to him 
aud that such decree be passed in his 
favour—He need not specify any parti¬ 
cular sum nor pay any court-fee — De¬ 
fendant nominally valuing his relief in 
written statement and offering to pay 
additional court-fee on settlement of ac¬ 
counts—Ha cannot be deemed to have 

relinquished his remaining claim 

A 1 R 1933 Sind 247. 

-O. S, R. 13 and O. 17. Rr. 2 and 3 

—Date for evidence—Party absent—Ex 

parte decree and not order under O. 17, 

R. 3 should be passed 

138 I C 200=33 PiL R 928=1 R 1932 Lah 

427=A I R 1932 Lah 477. 


-O. 9— Executing Court reporting 

satisfaction to original Court — Former 

Court can still entertain application to 

set aside its previous order 
145 I C 995=6 R A 228=1933 A L J 1032 

=A I R 1933 All 783 (F B). 

-O. 9 and O. 17, R. 3 — O. 17. R. 3 

applies only where party to whom time 
has been granted fails to perform any act 

necessary for progress of suit 

AIR 1933 Ail 907. 

-O. 9 and O. 21, R.90—Application 

—O. 9 does not apply to application 
under O. 21, R. 90 

136 1 C 283=1 R 1932 All 171 = 1931 A L J 

622=A 1 R 1931 All 594. 

-O. 9 and O, 17, Rr. 2 and 3 — Suit 

decided on evidence of plaintiff and de¬ 
fendant in absence of plaintiff — Judge 
should act under R. 2 — If suit is dis¬ 
missed decree is ex parte within O. 9 
142 I C 86=56 C L J 12=1 R 1933 Cal 230 

=A I R 1933 Cal 73. 


-O. 9—Court h as inherent power to 

dismiss execution application for default 
143 I C 1=37 M L W 607=1933 M W N 566 
=64 M L J 664 = 56 Mad 490 = 1 R 1933 Mad 

274=A I R 1933 Mad 418 {F E). 

- O. 9 and Ss. 141 and 151—Ex parte 

order made in execution proceedings — 
Application to set aside that order — 
Though S. 141 and O. 9 do not apply ap¬ 
plication can 1)0 entertained under S 151 
133 I C 65=1 R 1931 Sind 97 = 25 SL R 475 

= A I R 1931 Sind 97 (F B). 

O. 9, Rr. 2 and 5 Case consigned 
to record room as defendants’ address 
not furnislied—O. 9, K. 5 applies and 
not O. 9, R. 2 

132 1 C 524 = 1 R 1931 Lah 620=32 P L R 

836=A 1 R 193 1 Lah 655. 
‘J Non-[)aymenfc of pro¬ 
cess-fee required for fresh summons with 
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the application is no ground for dismissal 
of suit 

A I R 1933 Pat 582. 

- O. 9, U. 2—Suit should not he dis¬ 
missed for non-service of summons unless 
plaintiff is given opportunity of having 

recourse to substituted service 

135 I C 99 = 12 P L T 644=1 R 1932 Pat 19 

= A I R 1931 Pat 420. 

--O. 9, Kr. 3 and 4 — Applicant illi¬ 
terate—Failure to appeal due to mis¬ 
understanding is “sufficient cause” with, 
in O. 9, R. 4 

135 I C 199=33 P L R 53=.I R 1932 Lah 71 

=A 1 R 1932 Lah 176 

*-O. 9. R. 3—Plaintiff paying process 

fees for issue of summons bo defendant 
still not made—Suit fixed for appearance 
of plaintiff' only — Trial Court cannot 
dismiss suit in default of plaintiff's ap¬ 
pearance 

130 I C 771=32 P L R 300 = 1 R 1931 Lah 

339=A I R 1931 Lah 69. 

O. 9, R. 3 and O. 17, Kr. 2 and 3— 
Counterclaim hy defendant — Plaintiff 
closing case after evidence — Case ad- 
jourred for defendant’s evidence—Par¬ 
ties absent on adjourned dare—Suit dis¬ 
missed for default—No explanation for 
absence by either party—Case held fell 
under O. 17, R. 2 and Court should pro¬ 
ceed under O. 9, R. 3 

29 N L R 326=A I R 1633 Nag 234. 

-O. 9. Kr. 3 and 4 — Order under 

O. 9, R. 3, should be set aside where 
plaintiff has been prevented from attend¬ 
ing Court for some unavoidable cause 

130 I C 542=1 R 1931 Pat 190 = 

AIR 1931 Pat 87. 

- O. 9, R. 4—Suit dismissed under 

R. 3—Plaintiff applying to restore suit 

—Suit restored and date fixed for hearing 

— Notice must as of right be issued to 

defendant of this date 

145 I C 804=1933 A L J 962 = 

A I R 1933 All 522. 

—o 9, R. 4— Dismissal of applica- 

oatious for making final decree does not 

bar aubsequent application 

140 I C 324 = 63 M L J 7 19=36 M L W 
638=1932 M W N 1131=56 Mad 310 = 

A 1 R 1933 Mad 55. 

- O. 9. R. 4— If sufficient cause is 

shown Court must restore case to file 

141 I C 48 = 28 N L R 295 = 
I R 1933 Nag 21 = A I R 1933 Nog 39. 

-O. 9. R. 4 —Application for adjudi¬ 
cation dismissed for default—Applica¬ 
tion lor restoration dismissed without its 
merits being gone into—Second applica. 
tion for restoration within limitation 
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can be entertained—It can also be treat. 

ed as in review of first order 

141 1 C 48=28 N LR 295= 
1 R 1933 Nag 21=A I R 1933 Nag 39. 

-O. 9. Rr. 4. 9 and 0.47, R. 1— 

Where remedy under O. 9, R. 4 or B. 9 
is barred by limitation, application 
under O. 47, R. 1 merely to escape limi¬ 
tation is not maintainable 

A I R 1933 Pat 557. 

-O. 9. R. 4—Application for amend¬ 
ment of decree dismissed for default— 

Subsequent application is not barred 

144 I C 59 = 12 Pat 179=14 P L T 556= 
I R 1933 Pat 216=A 1 R 1933 Pat 208. 

O. 9, R. 5 (b)— Court cannot dis 


miss suit simply because summonses are 
not served—It should pioceed under 
O. 9, R. 5 

135 1 C 817=33 BLR 1056= 
I R 1932 Bom 129=A I R 1931 Bom 533^ 

-O. 9, R. 5 and O. 34. R. 5 (2) - 

Mere fact that Court can dispense with 
notice and can direct that final decree 
be passed does not invalidate order to 
issue notice and to dismiss application 
for final decree on default of decree- 


R. 5 


holders 
O. 9. 
of S. 141 
apply to 


Court should conform with 
if it issues notice— By force 
provisions of O, 17 a^d O. 9 
application for final decree 

under O. 34. R. o 

135 I C 347 = 1931 M W N 1002= 
1 R 1932 Mad 91=A I R 1931 Mad 795, 

-O 9. Rr. 5 and 6—Inherent power 

can be exercised only when powers ex¬ 
pressly conferred are exhausted 

AIR 1933 Pat 582. 

- O. 9,.R. 5—Summons issued to de¬ 
fendant returned unserved—Dismissal of 
suit before expiry of three months is 

pieraature and irregular 
* AIR 1933 Pat 557. 

- O. 9. R. 6—Pleader engaged by de¬ 
fendant merely tc apply for adjournment, 
making that application—Court refusing 
adjournment and decreeing suit ex parte 
—Court’s deoision was decree acd defen¬ 
dant’s remedy was bv appeal 

133 I C 622=1 R 1931 All 734= 
1931 A LJ 646=A I R 1931 All 703 (2). 

- O. 9, Rr. 6 and 7—R. G is not penal 

bub is meant to prevent undue dela^ 

U. 7 does not dobir party from appear¬ 
ing when case is still sub judice 

134 ! C 268=1 R 1931 Nag 140= 
27 N L R 50=A 1 R 1931 Nag 122. 

-O. 9, R. 7—Court has discretion to 

flPh iiQida ord— .. 
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parte against defendant—Court should 

however interpret rule liberally I 

131 I C 447=1 R 1931 Oudh 207= i 
SOWN 80=A I R 1931 Oudh 159. ; 

-O. 9, B. 8 and O. 17, Rr. 2 and 3— i 

PlaiQtitf absent on adjourued hearing— 
Defendants present—Plaintiff’s pleader ^ 
applying for adjournment—Adjournnoent 
refused and suit dismissed—Order falls 
Tinder B. 3. not R. 2—Suit being dia- - 
missed for want of prosecution, plaintiff’s [ 
remedy is review or appeal and not ap¬ 
plication under O. 9, R 8 

144 I C 141=i R 1933 All 384= 

• 1933 A L J 4=A I R 1933 All 41. 

-O. 9, Rr. 8 and 9— Suit called — 

Plaintiff’s pleader engaged elsewhere— 
Court asking plaintiff to engage another 
pleader or proceed himself— Plaintiff 
doing neither—Sait dismissed—Applica¬ 
tion for restoration is one under O, 9, 

R. 9 

138 I C 342=36 C W N 160 = 1 R 1932 Cal 
445=59 Cal 906=A I R 1932 Cal 425. 

-O. 9, R. 8—Word ‘appear” in O. 9, 

R. 8 means appearing in suit—Party pre¬ 
sent in precincts of Court or in Court 
room, but not takiog part in suit cannot 

be said to have “anpeared” I 

138 I C 87=36 C W N 158=1 R 1932 Cal 
399=59 Cal 756=A 1 R 1932 Cal 418 ' 

-O. 9, R. 8—Dismissal on merits and 

dismissal on default—Party absent on 

date of hearing — Dismissal for non-pro 

duction of evidence — Dismissal is nob on 

merits but for default 

132 1 C 206=A 1 R 1931 Lah 505. 

-O. 9. R. 8—Representative suit on 

hehalf of plaintiffs and other memj^rs of > 

community — Plaintiff dying^l^BOther 

members are nob plaintiffs ‘eoSBm\nfc’— . 

'Suit cannot be dismissed for tTOir non- ' 

appearance j 

132 I C 289=54 Mad 770= ' 
1 R 1931 Mad 641 = 60 M L J 659 = 
33 M L W 604=A 1 R 1931 Mad 590, > 

-O. 9, R. 8 — Preliminary decree i 

passed—Suit cannot be dismissed unless 
decree is reversed in appeal ' 

144 I C 883 = 6 R S 12= ' 
A I R 1933 Sind 200 

-O. 9. R. 9—Case fixed for 2nd March 

—Plaintiff found absent — His pleader 
present and willing to argue case — Suit 
diamiased for default—Held dismissal 
was incorrect—Held further that lower 
'Court ought bo have proceeded with case 

A 1 R 1933 All 539. 
O 9, R. 9— Suit for profits dis¬ 
missed for want of prosecution—Order 
dismissing suit held to be under O. 9, 
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R. 8—Suit restored held to be under 

O. 9, R. 9 and no revision was competent 

from order of restoration 

143 1 C 307=1932 A L J 1100=14 L R A 
Rev 31=17 R D 154=A 1 R 1933 All 118. 

- O. 9. B. 9 — Judge rejecting applica¬ 
tion for restoration saying that appli¬ 
cant was called out twice, but did nob 
appear— Application filed immediately 
on same day with affidavit stating that 
applicant was present, hut had gone to 
search for his pleader—No counter-affi¬ 
davit filed — Application should be 
allowed 

141 I C 113=1932 A L J 480= 

I R 1933 All 47=A I R 1932 All 450. 

-O 9, R. 9 — Order setting aside 

order of dismissal without considering 
evidence is vitiated by material irregu¬ 
larity 

, 132 1 C 431=1 R 1931 All 527= 

12 L R A Rev 142=1931 A L J 962 = 
15 R D 101 = A I R 1931 All 452. 

1 - O. 9, K. 9 and O 17. Rr. 2 and 3— 

■ Evidence closed—Judge asking question 
of plaintiff’s advocate — Advccate asking 
for adjournment—Adjournment granted 
—Neither plaintiff nor pleader appeariog 
on adjourned date—Suit dismissed for 
default—Rule under which suit was dis¬ 
missed nob stated—Plaintiff appealing 
instead of applying under O. 9, R. 9— 
Instead of proceeding under R. 2, O. 17 
Court should have tried suit ou merits 
under R. 3—As rule was nob stated, 
plaintiff bad justification for filing ap- 
neal and nob for filing application under 

O. 9. R. 9 

128 I C 889 = 32 BLR 1430 = 
I R 1931 Bom 105=A 1 R 1931 Bom 111. 

-O. 9, R. 9—Application under O. 9, 

R. 9 made after period of limitation — 

Dismissal cannot be set aside 

129 I C 778=52 C L J 23 = 
I R 1931 Cal 250=A 1 R 1931 Cal 319. 

- O. 9. B. 9— Plaintiff not getting 

notice of transfer of case to another 
Court—Other Court dismissing suit for 
default —Plaintiff applying for restora¬ 
tion of suit—Suit should be restored 

14 Lah 240 = 34 P L R 540 = 
A I R 1933 Lah 558. 

-O. 9, R. 9—For O. 9, R. 9 to apply 

suit must be by same plaintiff and cause 
of action must he same 

144 I C 651 = 34 P L R 73=14 Lah 485= 
1 R 1933 Lah 521 = A 1 R 1933 Lah 365. 

-O. 9, P.. 9—-Suit dismissed in de- 

, fault should only be restored on show- 
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ing sufficient cause for default 

141 1 C 188=34 P L R 88 = 1 R 1933 Lah 68 

=A I R 1933 Lah 169. 

■ O. 9, R, 9 and O. 21, R. 2—Appli¬ 
cation undei O. 21, R. 2, dismissed for 
default—Order refusing to set aside dis- 
missal cannot be appealed from, but if 
O. 9, R. 9 does not apply, fresh applica¬ 
tion on same subipct lies 

132 I C 206=A I R 1931 Lah 505. 
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case of party ordered to appear in person,. 

but not so appearing 

138 1 C 613=1932 A L J 726= 
I R 1932 All 486=A I R 1932 AH 595. 

i -O. 9, R. 12—Trial Court can strike- 

' out defence when order is disobeyed— 

; But order should be free from ambiguity 

, —Ambiguious order should be construed- 

in favour of defendant 

1933 M W N 696=A I R 1933 Mad 821. 


-O. 9. R. 9—Pauper application dis¬ 
missed in default as no steps taken for 
prosecution can be restored on finding 

that some steps wore taken 

140 I C 226-36 M L W 586= 
1932 M W N 1262=A I R 1933 Mad 5. 

-O. 9, R. 9—Order restoring suit— 

No revision lies against restoration 

143 I C 222=A I R 1933 Oudh 331. 

-O. 9, R. 9 and O. 7, R. 11—Dismis¬ 
sal of suit fcr nonpayment of proper 
court-fee—Fresh suit is not barred under 
O. 9, R. 9, but case comes under O. 7, 
R. 11 

133 I C 449=1 R 1931 Pat 369 = 

A I R 1932 Pat 11. 

-O. 9, R. 9—Inherent powers cannot 

be exercised to restore case where no 

sufficient cause is established 

143 I C 158=1 R 1933 Pesh 19= 

A I R 1933 Pesh 50. 


-O. 9, R. 9—Sufficientcause for non- 

appearance should be shown—Order chal¬ 
lenged cannot be gone into on merits 

It would amount to reviewing 

143 I C 158=1 R 1933 Pesh 19= 

A I R 1933 Pesh 59 


-O. 9, R. 9—Dismissal of application 

under O. 9, R. 9 for default—Court has 

inlieront power to deal with application 

for setting aside order of dismissal 

air 1933 Rang 406. 

-Q 9 , R. 9 and S. Ill—Dismissal of 

application under O. 9, R. 9 for default 
—Ai>plicatiou to set aside order of dis¬ 
missal— Whether S. 141 and O. 9, R. 9 
anplv— (Quaere) 

^ ^ ^ A 1 R 1933 Rang 406. 

-O. 9, Rr. 9 and 13—Suit dismissed 

for default—Order for attachment before 
judgment also is vacated and is not revi 

vod by restoration of suit 

134 I C 748=9 Rang 472= 
I R 1931 Rang 316 = A IR 1931 Rang 281 (2) 

-O. 9. H. 11—Rx-partedefendant not 

wanting rehearing of i>roce2ding3 before 
his appearance — Court cannot grant 

costs against him 

134 I C 1107 = 32 P L R 633 = 

I R 1932 Lah 3=A I R 1931 Lah 616 (1). 

-O 9, R. 12—0. 9, R. 12, covers 


-O. 9, R. 12—Plaintiff directed to 

appear, but instead of him, his vakil ap¬ 
pearing on that date—It is no appearance* 
by partv 

137 I C 792=36 M L W 422=1 R 1932 
Mad 450=1932 M W N 423= 
A i R 1932 Mad 414. 

- O. 9, R. 13—Order setting aside* 

! exparte decree passed in defiance of pro¬ 
visions of O. 9, R. 13, can bo revised: 
66 r C 509—^ I R 1922 All 341 Over¬ 
ruled 

133 I C 129=1931 AL J 377= 
I R 1931 AH 577=53 All 612= 
A 1 R 1931 AH 294 (F B). 

- O. 9, R. 13—Court hag no jurisdic¬ 
tion to restore unless conditions in rule- 
' exist 

133 I C 129=1 R 1931 AH 577= 
1931 A L J 377=53 AH 612 = 
A I R 1931 All 294 (F B). 

I-O. 9. R. 13—Defendauts represen¬ 

ted by pleader with instruction to pre¬ 
sent application — Application rejected 
and suit proceeded on and decreed, plea¬ 
der withdrawing—Held suit was not de¬ 
cided ex»parte 

133 I C 129=1 R 1931 AH 577=1931 
I A L J 377 = 53 AH 612= 

A I R 1931 All 294 (F B), 

!-Oi 9, R. 13—No appeal lies against 

order setting aside decree 
133 I C 129 = 1 R 1931 All 577=1931 A L J 

377 = 53 AH 612= 
A I R 1931 All 294 (F B). 

- -O. 9, R. 13—Court hours fromOa.m 

to noon—Court unable to attend dur- 

' ing these hours—Case dispo.'^ed of in ab- 

! sence of defendants after Court hours ■ 

Application for restoration should be 

' granted 

: 14 L R A Rev 565=17 R D 735= 

1933 A L J 1298=A 1 R 1933 All 652. 

: - O. 9, R. 13—Case fixed for 31sb 

May 1932— Defendant’s mother dying 
on 23rd May 1932—Application for ad¬ 
journment—Order on 26th to bring re¬ 
presentatives of mother on record 
Order reconsidered on 28th and case- 
directed to be proceeded with as legal 
representative not necessary—Ex-parte^ 
decree—RestorfJbion allowed on condi- 
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tion of paying one-third of decretal 

amount and costs Rs. 350—Order though 

competent hold unreasonable—Suliicieut 

cause held existed and case restored 

1933 A L J 1289=A 1 R 1933 All 601. 

-O. 9, K. 13—Case postponed for 

fixing date— Data fixed in absence of 

parties—Suit decreed ex parte against 

defendant— field that ex parte decree 

must be set aside 

144 1C 154=1 R 1933 AM 393 = 

A I R 1933 All 276. 

-O. 9, R. 13—Ex parte decree—Sum¬ 
mons personally delivered to defendant 
but defendant refusing to sign acknow¬ 
ledgment—No substituted service effect¬ 
ed — Decree cannot be set aside 
144 I C 1019=1933 A L J 165=6 R A 40= 

A I R 1933 AM 165. 

-O. 9, R. 13—Ex parte decroeagainst 

minor—Guardian not proper and negli¬ 
gent—Court can set aside decree and order 
new guai'dian to be appointed—Minor 

cannot be forced to file separate suit 
143 1C 326=1932 A L J 1123 = 55 AM 136 = 

A I R 1933 AM IIG. 

-'O. 9, R, 13—R 13 does not apply 

to application for setting aside ex parte 

order 

135 I C 547=53 All 715=1 R 1932 AM 83= 

12 L R A Rev 243=15 R D 408= 
1931 A L J 529=A I R 193 2 AM 92. 

-O. 9, R. 13 and S. 151—Defendants 

present—Counsel being engaged in an¬ 
other case not present when case called 
—Ex parte decree—No good cause under 
R. 13—Gas© should hov/ever be restored 

on payment of costs under S. 151 

141 I C 402=34 BLR 1425 = 1 R 1933 
Bom 81=A 1 R 1932 Bom 634. 

-O. 9, R. 13—Plaintiff giving wrong 

address of defendant, but taking no pait 
in service of summons—Service is not 
deliberately suppressed nor is decree ob¬ 
tained bv fraud 

143 1 C 710 = 60 Cal 98 = 1 R 1933 Cal 468 

=A I R 1933 Cal 274. 
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it aside rejected—No appeal lies from' 
such order 

139 I C 502=36 C W N 540 = ! R 1932 Cal 
I 63 J = 56 C L J 145=A I R 1932 Cal 687. 

- O. 9, R. 13—No appeal lies from 

order made under R. 13 

138 I C 748=36 C W N 352=1 R 1932- 
Cal 507 = 59 Cal 1057=A 1 R 1932 Cal 558. 

-O. 9, R. 13—Petitioners under O. 9 

R. 13 must satisfy Court that service 

; was not duly effected—Lower Court not 

! satisfied that petitioners are entitled to 

have ex parte decree set aside—There 

; can be no interference in revision 

A I R 1933 Lah 288. 

-O. 9, R. 13—Execution applicatioii 

can be restored under inherent powers 
142 I C 686=13 Lah 761=34 P L R 70=r 
I R 1933 Lah 259=A I R 1933 Lah 99. 

I -O. 9, R. 13 — Suit for rendition of 

account3--Proceedirgs in period betweea 
preliminary and final decree are not fresh 
proceedings—Order directing that pro¬ 
ceedings should bo 6X parto ago-inst de¬ 
fendant remoini in force till final decree- 
and time begins to run from date of such 
0 0 r Q Q 

135 I C 42=33 P L R 938=1 R 1932 Lah 

26=A I R 1931 Lah 268. 

' - O. 9, R. 13—Advisability of frain- 

j ing new rule making O. 9 applicable to 
execution proceedings in certain cases has- 
I been suggested 

I 134 I C 806=1931 M W N 533 = 1 R 1931 
i Mad 854 = 61 M L J 348 = 34 M L W 360 

1 =55 Mad 17=A I R 1931 Mad 656 (FB). 

1 -O. 9, R. 13—li. 13 does not apply 

bo execution proceedings under O. 21, as 
falling wiMi«r> S. 47 

134 I C 806 = 55 Mad 17 = ! R 1931 P/lad 854 
=34 M L W 360 = 61 M L J 348=1931 
M W N 533=A 1 R 1931 Mad 656 (FB). 

-O. 9, R. Id and O. 47, R. 1—Ex 

1 parte annulling arljudication — Applica¬ 
tion made byOlIicial Receiver under 5, 
Provincial Insolvency Act, read with 
I O. 9, R. 13 an<l O. 47^ R. 1, Civil P. 0., 


O. 9, R. 13 — Plaintiff’s strenuous 
abtenipt to get witnesses to Court is ' 
sufficient cause 

1421C 86 = 56CLJ 12 = 1 R 1933 Cal i 

230 = A I R 1933 Cal 73. 

O. 9, R. 13 —• Defondaut against 
wiiom ex parte decree is passed not join¬ 
ed in by others—Application by 

him under R. LS is maintaiunble 

140 1 C 588=36 C W N 74/ = ! R X933 

Cal 7=A 1 R 1932 Cal V73. 

O. 9, R. 13 Suit for rent worth 
less than Jis. 50 Ex parte decree—Ap¬ 
plication under O. 9, R. 13, for setting 


can he enrertained 

135 IC 750 = 1 R 1932 Mad 222 = 34 M LW 
735 = 61 M L J 719 = 1931 M V/ N 924 = 

A I R 1932 Mad 63. 

-O. 9, R. 13 — No decree shall he 

made against party behind his back— 
This is c.irdinal principle underlying 
rules for service of summons 

134 I C 1202 = 55 Mad 223=1 R 1932 Mad 
18=61 M L J 920 = 1931 M W N 1069 = 
34 M L \V 496 = A I R 1931 Mad 813 

• 

O. 9. R. 13—Though return of sum¬ 
mons means that it lias been served jter- 
sonally yet defendant can get ex parte- 
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decree against him set aside on various 
allegations—He cannot be precluded from 
doing so 

134 1 C 1202 = 55 Mad 223 = ! R 1932 Mad 
18 = 61 M L J 920 = 1931 M W N 1069=34 
M L W 496=A I R 1931 Mad 313. 

-O. 9, R. 13 — Substituted service 

may be good service under certain cir- 
cumstnnces 

135 IC 344 = 55 Mad 240 = 61 M L J 931 = 

I R 1932 Mad 88 = 34 M L W 633 = 1931 
M W N 1079 = A I R 1931 Mad 812. 

-O. 9, R. 13—Decree—Setting aside 

—Ex oarte decree—Plaintiff putting false 

case before Court—Decree can be set 

aside on ground of fraud 

133 1 C 769=1931 M W N 1016 = 1 R 1931 

Mad 769=34 M L W 69 = 
A I R 1931 Mad 679. 

- O. 9, R. 13—Ex parte order against 

minoi can be set aside only if by negli¬ 
gence of guardian minor has been pre¬ 
judiced 

129 I C 249=59 M L J 918=32 M L W 662 
=I R 1931 Mad 249=A I R 1931 Mad 6. 

- O. 9, R. 13 — Suit against joint 

family—Family consisting of adult as 
well as minor members — Suit decreed 
with future mesne profits—Elinors suing 
for declaration that rate of future mesne 
profits excessive—Minors found prejudic¬ 
ed by negligence of adult members one 
of whom acted as guardian ad litem 
Decree regarding future mesne profits 
should be set aside as against adult mem¬ 
bers as well as minors 
129 I C 249 = 59 M L J 918=32 M L W 662 
= I R 1931 Mad 249=A I R 1931 Mad 6. 

-O. 9, R. 13 and O. 17, Rr. 2 and 3 

— Party cot a})psaring—Exolauatiou for 
■failure to perform acts referred to in 
R. 3 net given duo to party’s absence — 
Disposal of suit should be treated as 
■under R. 2 and not K. 3—Case adjourned 
for defendant’s witnesses—Nietlier party 
nor witnesses present on adjourn-^d hear¬ 
ing duo to heavy rains—Ex parte decree 
hold to he under O. 9, R. b and applica¬ 
tion under O. 9. R. 13 held competent 

A I R 1933 Nag 370. 

•- O. 9, H. 13—Right of appeal is not 

-matter of procedure hut substantive right 

and lienee c.innnt arise by implication 

•for restoration of suit dismissed No 

appeal lies : 19 N Tj li 119= I G 5b9 

= 4/7? 1923 Natj 293. Overruled 

139 1 C 296 = 28 N L R 83 = 1 R 1932 
Nag 97 = A I k 1932 Nag 10!. 

■- O. 9, R. 13 and S. 102—Order set¬ 

ting aside ex parte decree is judgment 
&m\ cannot be set aside save under S. lo2 


CIVIL P. C.,0. 9. R. 13 
or on review 

145 I C 302=10 OWN 794=6 R O 41= 

A 1 R 1933 Oudh 385. 

-O. 9, R 13—Ex parte decree set 

aside in subsequent suit—Question whe¬ 
ther original suit revives depends on 
pleadings, issues and actual decision in 
subsequent suit 

132 I C 355=12 P L T 493=10 Pat 516 

= I R 1931 Pat 275= 
A I R 1931 Pat 204 (2) (FB). 

-O, 9, R. 13 - “Sufficient cause” in¬ 
cludes suppressiou of summons by means 
of fraud 

132 i C 355=12 P L T 493 = 10 Pat 516 

=I R 1931 Pat 275= 
A I R 1931 Pat 204 { 2 , (FB). 

-O. 9, R. 13—Defeodanfs knowledge 

of institution of suit does not dispe.nse 

with proper service of summons 

135 I C 110 = 12 P L T 911=1 R 1932 
Pat 30=A I R 1932 lat 150. 

-O 9, R. 13—Application to seb aside 


ex parte decree —Onus is on applicant 
to show affirmatively absence of service 
of summons or existence of sufficient 

145 I C 370=6 R P 46 = 
A I R 1933 Rang 156. 

——O. 9, R. 13—Application for setting 
aside ex parte decree dismissed—Sepa¬ 
rate suit to set aside decree on ground 

of fraud lies « 

144 I C 1013 = 6 R R 22= 
A I R 1933 Rang 123. 

-O. 9, R. 13 — Application to set 

aside ex parte decree must either be 
allowed or disallowed—Order disallow¬ 
ing application is appealable Condi¬ 
tional order passed that application will 
be allowed on deposit of full decretal 
amount within fixed period failing which 
application would be dismissed—No ap¬ 
peal lies if conditions are complied with 
—Appeal lies if conditions are not 
complied with 

^ 144 IC 186=! R 1933 Rang 96= 

A I R 1933 Rang 63. 

— O. 10, R. 2 —Power under, is to 
be used to obtain information on mate¬ 
rial questions and not for superseding 
ordinary procedure at trial—Fact that 
-Judge thought it useful to have whole 
story at first from one party deeply im- 

olicated. does not justify deviation 

134 I C 669 = 33 BLR 1251 = 1 R 1931 
PC317=1931 MWN931=80WN 
936 = 34 M L W 7 = 35 C W N 925= 
1931 A L J 550=A I R 1931 P C 175 (P C). 

-O. 10, R. 4—Evan under O. lO. 

R. 4 pardanashin lady cannot be com- 
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'CIVIL P. C.. o. 10, R. 4 ; 

polled to attend Court i 

1933 A L J 1384=A I R 1933 All 551. 1 

-O. 10, R. 4 and S. 151 and O. 47. i 

R. 1—Pleader or agent not refusing or ' 
unable to answer material questions— 
Court cannot order personal attendance ' 
—Such order in absence of inability or i 
refusal is irregular and can be rectified 
under S. 151 and O. 47, R. 1 i 

1933 A L J 1318=6 R A 128= ^ 

A I R 1933 All 517. 

-O. 10. R. 4 (2) — Under O. 10. | 

R. 4 (2), Court can dismiss suit for de- i 

fault of appearance nf party j 

138 I C 613=1932 A L J 726=1 R 1932 | 
All 486=A I R 1932 All 595. i 

-O. 10. R. 4—Several adjournments | 

given for appearance—Warning pleader ; 

and agent that action would be taken 

under O 10, R. 4 (2) — Non-appearance 

by party and neither pleader nor agent ' 

undertaking to answer questions—Dis- , 

posal of suit under O. lO, R. 4 (2), is | 

proper though no questions were put to i 

•pleader or agent 

A 1 R 1933 Lah 922. 

:-O. 10, R. 4 and O. 5, R. 3—Per¬ 

sonal appearance of plainbill can be com¬ 
pelled only under O. 5, R. 3 and O. 10, 
R. 4 

140 I C 716 = 28 N L R 146=1 R 1933 
Nag 8=A 1 R 1932 Nag 135. 

- O. 11 . R. 1—Interrogatories for dis¬ 
covering other party's evidence cannot 
be allowed 

142 I C 484 = 56 C L J 440 = 
A 1 R 1933 Cal 151. 

-O. 11, R. 1 — Suit on promissory 

note—Plea of want of consideration— 

Application by defendant without letting 

du evidence to issue interrogatories to 

plaintiff must be dismissed 

142 I C 17 = 1 R 1933 Mad 185 = 

A 1 R 1933 Mad 298, 

-O. 11. R. IL — Objoction as to 

-prayer for discovery not taken in 
grounds of appeal in lower appellate 
•Court—It cannot be taken in second 


CIVIL P. C , O, 11, R. 12 

deeds cannot be ordered on mere fishing 
application—When application is well 
founded presumption ariers from non¬ 
production 

135 I C 85=10 Pat 630=13 P L T 405= 
A I R 1932 Pat 5=A I R 1931 Pat 426. 

- O. 11. Rr. 14 and 21—Plaintiff’s 

non-compliance with order under O. 11, 

R. 14 does not warrant dismissal of suit 
1933 M W N 927=A I R 1933 Mad 870. 

-O. 11, R. 14 — Accounts between 

principal and agent settled wholly on 
agent’s accounts — No accounts with 
principal — Particulars of misconduct 
should nob be insisted upon from princi¬ 
pal prior to inspection—Mere inability 
to particularize instances of fraud or 
error should be no ground for refusing 

application for inspection of accounts 

137 I C 636 = 1 R 1932 Mad 426=1932 
M W N 93=62 M L J 226=35 M L W 
302=55 Mad 704=A I R 1932 Mad 284 

• 

- O. 11, R. 15 —List of documents i® 

j to be deemed part of plaint for granting 
inspection 

135 I C 745=55 Mad 421 = 1 R 1932 
Mad 217 = 61 M L J 704=34 M L W 654= 

I 1931 M W N 984=A I R 1931 Mad 825. 

- O. 11, R. IB (2) — Document nob 

mentioned in pleadings or affidavit— 
i Affidavit has to be filed to satisfy Judge 
] of its relevancy—Bub if Court is satis- 
; fied as to relevancy, affidavit is not ne- 
i cessary—Want of affidavit cannot invali¬ 
date order requiring defendant to pro¬ 
duce document and'noncompliance with 
it justifies order requiring written state¬ 
ments to be struck off 

130 1 C 7=1931 A L J 94 = 1 R 1931 
All 231=53 All 442 = A I R 1931 All 221 

— o. ii. R. 18—Fact that inspection 
i is sought for before written statement is 

filed is no ground for refusing it 

135 1 C 745 = 55 Mad 421=1 R 1932 Mad 
217 = 61 M L J 704 = 34 M L W 654 = 
1931 M W N 984=A I R 1932 Mad 825. 

-O. 11. R. 21 and O. 17, Rr. 2 and 3 


appeal 

37 C W N 758=A I R 1933 Cal 865, 

R. 12—Words ** any party” 

• and any other party ” contejnplate 
opposite parties 

134 I R 935 = 1 C 1931'CaI 935 = 58 Cal 

1091=A I R 1932 Cal 72. 

“■ 11. R- 12—Administration suit 

Defendants inter sa are not opposite 
iparties without issues between them 

134 I C 935=1 R 1931 Cal 935 = 
58 Cal 1091=A I R 1932 Cal 72 . 

• O. 1 , R, 12 — Discovery of title 


! —Defendant absent on ad journmenb date 
^ —Ex parte order - Application to set 
aside ex parte or lor dismissed without 
inquiry—On appeal District Judge hold¬ 
ing that O. 17, R. 2 and O, 11, R. 21 a{>- 
plied—Hel'l that O. 11, R. 21 did nob 

apply, but O. 17, R. 2 did 

143 I C 355=1 R 1933 Lah 350 = 

A 1 R 1933 Lah 248. 

- 0.11, Rr. 21 and 14 ~ Plaintiff’s 

non-compUance with order under O. 11, 
R. 14 does nob warrant dismissal of sni*-- 
1933 M W N 927=A I R 1933 Mad 870. 
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CIVIL P. C., O. 11, R. 21 

— O. 11, R. 21 and O. 6, R. 5—Pro¬ 
vision quoted in dismissing suit being. 
O. 11, R. 21—Order liowever being in 
substance under O. 6, R. 5 — In judging 
of its appealability Court should look to 
substance 

137 I C 842=1 R 1932 Mad 460= 
1932 M W N 30i=A I R 1932 Mad 316. 

O. 11, R. 21—Appeal is competent 
even against order dismissing suit under 
R. 21 notwithstanding that judgment 
and decree are passed 

137 I C 842 = 1 R 1932 Mad 460 = 
1932 M W N 301=A i R 1932 Mad 316. I 

O. 11, R, 21—Defendant failing to j 
comply with order for discovery of docu¬ 
ments should not be shut out from pro- ' 
clucing further evidence—Party should 
have been dealt with as not to have de¬ 
fended at all 

121 I C 337 = ! R 1S30 Pat 113= 

A I R 1931 Pat 114. 

- O. 12, R. G — Adriiission must be , 

clear and unambij^uous 

145 ! C 705=6 R L 127=34 P L R 854 = 

A i R 1933 Lah 403. 

-O. 12, R. (j-Court canuso discre¬ 
tion and is not bound to give judgment 

according to admission 

132 I C 796 = 1 R 1931 Oudh 348=8* 
OWN 762=A I R 1931 Oudh 321 (2) i 

- O. 13, R. 1(2)—Document produced ; 

at late stage rejected by trial Court— | 

Discietiou exercised by trial Judge will 

not be interfered with unless such ' 

descretion has been exercised caprici- ' 

ously or arbitrariiv , 

34 P L R 736=A 1 R 1931 Lah 892. 

-O. 13, Rr. 1 and 2—Refusal to re¬ 
ceive documents six month late—No 
satisfactory explanation for delay—Refu¬ 
sal is proper 

133 1 C 371 = 34 M L W 523=1 R 1931 ' 

723 = 1931 M W N 310 = 

A I R 1931 Mad 512. 

- O. 13, Rr. 1 and 2—Zamindari I 

papers on loose slieeta filed year after 
settlement of issues admitted without 


CIVIL P. C., O. 13, R. 2 

■ O. 13, R. 2—Document produced at 
late stage refused to to be admitted by 
trial Court—Dower appellate Court not 
interfering with discretion of trial Court 
— High Court will not interfere 

A I R 1933 Rang 174. 

- O. 13. R. 3—Document put on 

record, but not admitted as result of 

judicial determination — indorsement- 

under O. 13, R. 4 not made—Stamp 

insufficient—Court can reject document 

under O. 13, R. 3 

143 I C 535=34 P L R 417=1 R 1935 
Lah 208=A I R 1933 Lah 271. 

-O. 13, R. 4—Document admitted in 

evidence—z\dmission cannot be ques¬ 
tioned at any stage of same suit on 
ground of iusufficiency of stamp—Court 
admitting document cannot review its 
own order of ad.mis9ion 

A I R 1933 All 821. 

-O. 13, R. 4—Practice—Duty of 

Court — Practice of putting seal on docu¬ 
ment immediately after production and 

thereby exhibiting them is not proper 

132 I C 481=13 Lah 132 = 32 P L R 
482=1 R 1931 Lah 593=AI R 1931Lah 546. 

- O. 13. R. 4—Documents produced 

by party, referred to in arguments and 
made use of in judgment—Fact that 
they are not marked as exhibits is mere 
irreguiaiity 

AIR 1933 Sind 379. 

-O. 13. R. 10—Mere summoning by 

Court of record containing documents 

relied on by party will not absolve that 

party from placing the document by 

formal admission or proof upon record of 

trial for which it is required as evidence 
131 I C 374 = 31 P L R 926 = 1 R 1931 
' Lah 470=A I R 1931 Lah 119. 

-O, 14, R. 1—Burden of proof is 

fixed when issues are framed and cannot 

be transferred from side to side 

A I R 1933 Rang 174. 

-O. 14, R. 2 and S. 115—Where 

there are issues of law and fact it is- 


recording reasons—Admission of papers 

held to be wrong 

136 I C 290=10 Pat 388 = 13 P L T 

331 = 1 R 1932 Pat 66= 
A I R 1931 Pat 275. 

-O. 13, R. 2—Rato production of 

documents and change in pleadings 

should l)e discouraged—Payment allege<l 

at stago of making mortgage decree 

final—'No prirna facie case—Additional 

cvidonco and cliange of pleadings were 

disallowed — Practice, nloadincs 

140 I C 104 = 13 P L T 545=1 R 1932 
Pat 278=A I R 1937 Pat 332. 


obligatory for Court to consider whether 
case can be disposed of on legal issue 
alone—Order rejecting application to 
consider issue of jurisdiction first with¬ 
out expressing opinion as to whether 
case can he disposed of on that issue is 

“case decided” within meaning of S. 115 
19 33 A L J 7 07=A I R 1933 All 753. 

-O. 14, R. 2—Order in which issues 

are to bo triovd is to be decided by trial 

Court and High Court will not interfere 

in revision . 

1933 A L J 784=A I R 1933 All 749. 


t 
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CIVIL P. C., O. 14. K.2 

-O. 14. R. 2—Preliminary iagao of 

fact cannob be framed—Trial of some 

issues mav however be po®tp'>ned 

i37 1 C 362=34 BLR 6=57 Bom 
224=1 R 1932 Bom 257= 
A I R 1932 Bom 128. 

-O. 14. R. 2—Preliminary issue—As ! 

a general rule subordinate Court ought 
not to dismiss action on preliminary 
issue 

136 1 C 497=33 B LR 1291=1 R 1932 | 

Bom 193=A 1 R 1932 Bom 1. 

- O. 14, R. 2 and O. 15, R. 3—Appli¬ 
cation made after date fixed for first 
hearing for trial of some of issues as is¬ 
sues of law without taking evidence— 
O. 14, R. 2 or O. 15, B. 3 has no applica¬ 
tion 

145 I C 446 = 57 C L J 127 = 6 R C 
H3=A I R 1933 Cal 559. 

-O. 14, R.5—Parties going to trial 

on issue as it stood—Issue tried—It can- 1 
not be vacated onground of misapprehen- i 
sion ' 

137 I C 274=1 R 1932 Mad 355=1932 
M W N 494 = 35 M L W 279 = 62 M L J 

154=A I R 1932 Mad 583. 

O 15, R. 3 and O. 14, R. 2 — App!i- j 
cation made after date fixed for first 
hearing for trial of some of issues as is¬ 
sues of law without taking evidence— 
O. 14, R. 2 or O. 15, R. 3 has no appli- I 
cation , 

145 I C 446=57 C L J 127 = 6 R C 
n3=A I R 1933 Cal 559. ! 

- O. 16, and O. 3, R. 1—Except for 

very good reasons, party siiouJd not be 
ordered to appear on application under 

O. 3, R. 1—Proper procedure is under 
O. 16 

1933 M W N 696=A I R 1933 Mad 821- 


-O. 16, R. 1—Court is bound toi.^sue 

summonses on application by either 
party at any time after institution of 
suit 

132 1 C 579 = 32 P L R 34=1 R 1931 
Lah 627=A 1 R 1931 Lah 135. 

O. 16. R. 14—Lawyer present all 
through—He should not be examined as 
Court witness 


145 I C 1=14 P LT (Sup) 1= 12 P 
359=6 R P 17=A ! R 1922 Pal 30 

” O. 16, R. 14 Party having plan 
of opportunities—Court would refuse 
examine witness at appelUte a^ago 
145IC_14PLT (Sup) 1 = 12 Pat 359 
r\ lo P 17=A ! R 1933 Pat 30 

” -lu- l^~P^aintitf nob residii 

^ j^'^'sdiction nor vrith 

200 mile^ from Oocrfc-house—He oann 

be compelled bo appear in person as d 


CIVIL P. C., O. 16, R. 19 
fendant’s witness but should bo exam¬ 
ined cn ooinmisson 

140 IC 716=28 N L R 146=1 R 1933 

Nag 8=A 1 R 1932 Nag 135. 

-O. 17—Court has inherent power 

bo dismiss execution application for 
default 

143 I C 1 = 37 M L W 607=1933 
M W N 566=64 M L J 664=56 Mad 

490 = 1 R 1933 Mad 274 = 
A 1 R 1933Mad 418 (FB). 

- O. 17, R. 1 — Defendant taking 

steps to summon necessary and impor¬ 
tant witnesses—Witnesses not ai^pearing 
for no fault of defendant — Adjournment 
should be given for production of such 
witness 

141 I C 379=34 P L R 505 = 1 R 1933 

Lah 110=A I R 1933 Lah 176. 

- O. 17, R. I (as amended)—Defen¬ 
dants aware of intended departure of 
witnesses—No steps taken bo get them 
examined before they leave—Court can 
refuse to wait till their return 

140 I C 469=33 P L R 770 = 13 Lah 458 = 
I R 1932 Lah 720=A I R 1932 Lah 591. 

-O. 17, n. 1—Plaintiff taking stops 

to secure attesting witness ^nd not res¬ 
ponsible for non-service—Witness dead 
during appeal—Plaintiff' can prove docu¬ 
ment by other means—His own evi¬ 
dence is sufficient 

144 I C 89=1 R 1933 Mad 373 = 

A I R 1933 Mad 612. 

-O. 17, R. 1—Court cannot refuse 

to re-ruiiunon witnesses for adjourcod 
I date unless appliciUcn is not made 
bona fide Ladies in pjying process- 
: fees may lie ground lor refusing aljourn- 
meet bub not ior rc-fusbic 

148 I C 334 = 16 M L J 208 = 

, AIR 1933 Nog 336. 

[-O. 17, R. 1—Witnesses served but 

r absent as wrong date given in processes 
—It is good ground f ■ .v n n i. urn men h 

14G I C 334= IG N L J 208= 

: AIR 1933 Nog 336. 

; O. 17, R. 2—T’le-iii r st.iti-ig that 
I ho has n'i in-tructions — Gas'e dees not 
come wiMiiri explanaf ion fo K. 2 

14 L R A Rev 565--17 R D 735 = 1933 
A L J 1298 = A I R 1933 All 652. 

, O. 1 7, H. 2 Court hours from 
0 a. lu. to noon — Court unable to 
attend during these hours — Case dis¬ 
posed of iu absence of defendants 
, after Court hours—Application for res¬ 
toration should 1)0 gri>nted. 

14 L R A Rev 565=17 R D 735 = 1933 
ALJ129S = AIR 1933 Ail 652 

;0. 17, Rr. 2 and 3 and O. 9, R. 8— 
: Plaintiff absent on adjourned hearing 
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CIVIL P. C., O. 17, Rr. 2 & 3 
—Defendants present—Plaintiff’s pleader 
applying for adjournment — Adjourn¬ 
ment refused and suit dismissed—Order 
falls under R. 3 and not under R. 2—Suit 
being dismissed for want of prosecution, 
plaintiff’s remedy is review or appeal 

and uot application under O. 9, R. 8 

144 I C 141=1 R 1933 All 384=1933 
A L J 4=A 1 R 1933 All 41. 

-O 17, R. 2 (All), Kxpl.—Pleader 

engaged by defendant merely to apply 
for adjourmeut, making that applica¬ 
tion—Court refusing adjournment and 
decreeing suit ex parte—Court’s decision 
was decree and defendant’s remedy was 
by appeal 

133 I C 622=1 R 1931 All 734=1931 
A L J 643=A I R 1931 Ail 703 (2). 

O. 17, Rr. 2 and 3—Evidence closed 


—Judge asking question to plaintiff’s 
advocate—Advocate asking for adjourn¬ 
ment—Adjournment granted — Neither 
plaintiff nor pleader appearing on ad¬ 
journed date—Suit dismissed for default 
—Rule under which suit was dismissed 
net stated — Plaintiff' appealing instead 
of applying under O. 9, R. 9—Instead 
of proceeding under R. 2, O. 17, Court 
should have tried suit on merits under 
R. 3—As rule was not stated, plaintiff 
had justification for filing appeal and 
nob for filing application under 

0 9 R. 9. 

’ 128 I C 889=32 B L R 1430=1 R 1931 

Bom 105=A I R 1931 Bom 111* 

- O. 17, Rr. 2 and 3—Applicability 

of Rc. 2 and 3 pointed out—Court cm 

proceed under R. 3 if adjournment is 

given at instance of party and if there 

are materials on record 

144 I C 462 = 37 C W N 666=1 R 1933 
Cal 533=A I R 1933 Cal 412. 

O. 17, Rr. 2 and 3—Suit decided 


on evidence of pliintift’ and defendant in 
absence of plaintiff—Judge should act 
under R. 2 —If suit is dismissed, decree 
ia ex parte within Civil P. C., O. 9 

142 I C 86=56 C L J 12 = 1 R 1933 
Cal 230=A I R 1933 Cal 73, 

——O. 17, Rr, 2 and 3—Defendant 
absent on adjournment date Ex parte 
order-" Application to set aside ex parte 
order dismissed without inquiry Oja 
appeal District Judge bolding that 0.17, 
H. 2 and O. 11, R. 21 applied—Held 
that O. 11, R. 21 did not apply, but O. 

17, R 2 dul^ ^ ^ 355=1 R 1933 Lah 350 = 

A 1 R 1933 Lah 248. 


CIVIL P. C., O. 17. Rr. 2& 3 Ji 

-O. 17, Rr. 2 and 3 and O. 8, R. 13 

—Date for evidence—Party absent— 
Ex parte decree and not order under 
O. 17, R. 3 should be passed 

138 I C 200=33 P L R 298=1 R 1932. 
Lah 427=A I R 1932 Lah 477. 

O. 17, R. 2—Plaintiff directed to 


appear but instead of him, bis vakil 
appearing on that date—It is no appear¬ 
ance bv party 

137 I C 792 = 36 M L W 422=1 R 1932 
Mad 450=1932 M W N 423= 
A I R 1932 Mad 414 

-O. 17, Rr. 2 and 3—Party not 


Ex parte 
F. o, and 
13 held 


appearing — Explanation for failure to- 
perform acts referred to in R. 3 not 
given due to party’s absence—Disposal 
of suit should be treated as under R. 2 
and not R. 3—Case adjourned for 
defendant’s witnesses — Neither party 
nor witnesses present on adjourned 
hearing due to heavy rains" 
decree held to be under O. 9. 
application under O. 9, R, 
competent 

air 1933 Nag 370, 

-o. 17, Rr, 2 and 3 and O. 9. R. 3— 

Counterclaim by defendant I*laintiff 
closing case after evidence—Case ad¬ 
journed for defendant’s evidence—Par¬ 
ties absent on adjourned date Suit dis¬ 
missed for default—No explanation for 
absence by either party—Case hold fell 
under O. i7. R. 2 and Court should pro¬ 
ceed under O. 9, R. 3 

29 N L R 326=A I R 1933 Nag 234. 

-O. 17. Rr. 2 and 3—Adjournment 

by Court for want of time R. 3 does 
not apply 

29 N L R 326=A I R 1933 Nag, 234. 

0.17, R. 3—0. 17. R. 3 applies 


only where party to \vhora time has 
been granted fails to perform any act 
necessary for 

-O. 17. R. 3 and O. 9, R. 9—Suit 

for profits disniiseed for want of prose¬ 
cution—Order dismissing suit held to 
be under O. 9. R. 8—Suit restored held 
to be under O. 9. R. 9 and- no revision 

was competent from ^^^der of restoration 

143 I C 307=1932 A L J 11?0— 

L R A Rev 31 = 17 R ^ 154= 
A 1 R 1933 All 118. 

-O. 18. R. r>—Evidence by witness 

given in Urdu recorded by Judge m 
Eoglish and not interpreted to him 
O. 18, R. 6, held inapplicable—Las© 
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Civil p. c., o. is, r. e 

held to be governed by Oudh Laws Act 
(1876), S. 19 

132 I C 270=1 R 1931 Oudh 270 = 
SOWN 685=32 Cr L J 851=1931 
Cr C 817 = 16 A I Cr R 486= 

A I R 1931 Oudh 385. 

-O. 18, R. 18—Judges are entitled 

to make local inspection to understand 

evidence—But they cannot base findings 

of fact solely upon its result 

131 1 C 139=A 1 R 1931 Mad 531. 

- O. 19, R. 1—Fact that Court ad¬ 
mitting affidavit of plaintilt’s next 
friend to prove pro-note and not calling 
him as witness is not illegal if there is 

no contention as to facts 

142 I C 386=1 R 1933 Mad 226 = 

A I R 1933 Mad 164. 

-O. 19, K. 3—Affidavit—Matters al. i 

leged to be true to information, but 
source of information not disclosed — 
Court will not take notice of such mat- i 
ters 

136 I C 901 = 35C W N 1267 = 1 R 1932 Cal 
253 = 1932 Cr C 288=33 Cr L J 369 = 

A i R 1932 Cal 255 

- O. 19. R. 3—Aflidavit not comply¬ 
ing with requirements of O. 19, R. 3, 
is still declaration 

144 I C 857 = 1933 Cr C 1162 = 34 Cr L J 
912 = 6 R P 134=A I R 1933 Pat 513. 

-O. 20, R. 1 — Commencement to ' 

write judgment before hearing whole i 
evidence and arguments is irregular 

A I R 1933 AH 196. 

-O. 20. Hr. 1, 2 and 3 and S. 99 — , 

Judgment written, signed by Judge at , 
home, and cotumunicated to parties by ; 
clerk in absence of Judge on account of 1 
illness—Case remanded for fresh hearing 
—S. 99 did not apnlv to the case 

130 1 C 573=52 C L J 566 = 
A I R 1931 Cal 164. | 

-O 20, R. 1 — Judgment delivered 

not in presence of, or wibliout notice to 
parties is nob nullitv 

141 I C 44 = 28 N L R 308=1 R 1933 Nag 

23=A I R1933 Nag 12. 

-O. 20. R. 1—More order in order- 

sheet "that suit be dismissed in terras of 
comproraiso” is not disposal of suit 

A I R 1933 Pat 135. 

O. 20, R. 2— Jvidgment by retiring 
Judge held to be validly pronounced by 
his HUGcessor-io office 

130 I C 303=1930 ALJ 1566 = 1 R 1931 
All 271 = 53 All 133=A I R 1931 AH 90. 


CIVIL P. C., O. 20, R. 3 

on record 

144 I C 901=35 B LR 200 = 6 R B 14 = 

AIR 1933 Bom 200. 

- O. 20, R. 3 and S.152 — Order set¬ 
ting aside ex parte decree is judgment and 
cannot be set aside save under S. 152 or 
on review 

145 I C 302=10 OWN 794 = 6 R O 41= 

AIR 1933 Oudh 385. 

O. 20, R. 3—Order of Sub-Judge in 
appeal Allowing plaintiff to amend plaint 
on payment of deficit courl-fee and costs- 
—Court has no power to further extend 
time 

145 I C 640=10 OWN 387=8 Luck i502: 
— 6 R O 59=A I R 1933 Oudh 241 

-O. 20, R. 4—Judge is not bound to 

refer in his judgment to each and every 
item of evidence relied on by parties 

130 I C 289=1 R 1931 AH 257 = 

A 1 R 1931 AH 210. 

-O 20 R. 4 — Evidence referred by 

lower Court under O. 20, R. 4 and mate¬ 
rial portion not considered — High Court 
can interfere 

137 I C 4-15= I R 1932 Cal 305=35 C W N 

1242=A I R 1932 Cal 257. 

-O, 20, R. 4 (1)—Jud gment of Small 

Cause Court must be intelligible — It is 
sullicient if it shows that Judge has 
grasped questions and that answers are 
nob arhibrarv 

137 1 C 369 = 1 R 1932 Mad 361 = 55 Mad 
671 = 35 M L W 520 = 62 M L J 439= 

A I R 1932 Mad 336. 
-O. 20, H. 4—Points for determina¬ 
tion must bo stated in judgment and nob 
after pleadings on record 

146 I C 16=6 R N 70 = 
A I R 1932 Nag 272 (1). 

■ -O. 20, R. 4 — Small Cause Court 

cases must bo decided as carefully as 
regular^ suits — Judgment must contain 

points lor dettision and decision tliereon 
136 1 C 701=7 Luck 526 = 1 R 1932 Oudh 
189=9 O W N 24=A I R 1932 Oudh 143, 

-O. 20, R. 4 — Judgment need not 

discuss evidence 

A I R 1933 Rang. 174. 

-O. 20, R 4 — Small Cause Judge 

should indicate his reason -for finding in 
case 

142 I C S44 = I R 1933 Sind 118 = 

A ! R 1933 Sind 62 

O. 20, K. (. When decree is passed 
by consent it should .so appear when 
drawn up 


O. 20, R. 3 Owing to misdescrip- bo^m i 1931 

tion decree in wrong name — Court can 14 N L J 71 = 27 N L R 139^33 925 — 

in execution bring real judgment-debtor j 1931 M W N 748=A I R 1931 p c iotTp a 
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—^ —O. 20, K. 6 (1) —-Tvidgment granting 

costs—Dt^cree taxing them improperly 

—'Decree differs from indzment 

!36 I C 817—54 Air490 R 1932 All 
247 = 1932 A LJ 272=A I R 1932 All 337. 

- O. 20, R. G—Sufficient explanation 

•for delay in amending decree not forbh- 

.coming — Amendment was refused 

139 I C 528 = 1 R 1932 Cal 637 = 36 C W N 

97=A! R 1932 Cal 563. 

- O. 20, R. G—Contract between par¬ 
ties to make interest charge on property 
— Decree should be prepared on that 

A I R 1933 Lah 941. 

■- O. 20, R. G — Costa — Hven when 

suit is ilismisaed, decree ought to be pre¬ 
pared sViowing amount of costs and giving 
directions in respect thereof even if each 

Thirty has to boar its own coats 

A I R 1933 Pat 135. 

- O. 20, R. G—Court has to prepare 

decree whetlier claim is allowed or dis¬ 
missed except in cases excepted under 
Oencrai r^ulos and Circular Orders, Civil 

'Vol. 1. Ch. o, R. 11 

A I R 1933 Pal 135. 
- ^O. 20, Rr. G a!)d 7— Preparation of 


docrco after judgment is pronounced can¬ 
not I 'O stnnprt 1 

137 I C 855=13 PLT 304 = 11 Pat 532 = 

I R 1932 Pat 159=A I R 1932 Pat 228. 

-O. 20, R. 7 —T:)eorno—Data of decree ^ 

is not tlie date on which it is actually 
drawn up, but the date on which judg- j 

inent is pronounced ,on —ca ' 

1933 M W N 23 = 37 M L W ! 

M L J 251=50 Mad 458= | 
A I R 1933 Mad 315. 

_O. 20. R. 7 — Court’s proceedings 

Qi'A Tn’e^urned to be legal a*^d co>ie t 
aie ,o^A I R 1933 Oudh 466. 

O. 20, R. 11-^Court passing decree 
for Hs. ordering that defen¬ 

dant sliould pay in six niontbly instal- 
merits of Rs. GO each and allowing no 
future interest—It is not proper exorcise 

-of d i-icr<}tion . 

143 rc 44 = 54 All 539=A I R 1933 AH 90 

-—O 20. U. 11 — Revenue Court cannot 
direct for rent in ease of tenants other 
than, permanent or ‘fixed rate tenants to 
be paid liv instalments 

138 1 C 254 = 54 All 521=1 R 1932 All 380 
= 16 R D 325=13 L R A Rev 146 = 
1932 A L J 315 = A IR 193 2 All 436. 

-O. 20, R. 11 — Decree varied by 

consent — Court attesting it—Varied de¬ 
cree can be executed—Separate suit is 


j 


CIVIL P. C., O. 20, R. 11 

unnecessarv 

144 I C 158=1 R 1933 Lah 418= 

AIR 1933 Lah 758. 

—'—O. 20 R. 11—Prompt payment of 
fair proportion of debt is not condition 
precedent—Bona fides of debtor is pre¬ 
dominating factor—Each case depends 

on particular facts 

16 N L J 78=A I R 1933 Nag 330. 

-O. 20, R. 11—R. 11 is not control¬ 
led by Imperial Bank Act—Refusal to 
grant instalments in proper cases on 
grounds of poatpooement of realisation 
of dues by Bank over six months would 

amount to failure of duty 

16 N L J 78=A 1 R 1933 Nag 330. 

- O. 20, R. 11—Order directing pay¬ 
ment in insbahnents is appealable 

142 I C 833 = 1 R 1933 Pesh 15= 

A 1 R 1933 Pesh 33. 

-O. 20, R. 11—^fortgage-decree %vibh 


interest at contract rate till suit and at 
Court rate till realization—Judge on 
application by defendant allowing in¬ 
stalment and ordering that decree should 
cease to bear interest -Order is without 

jurisdiction ^ 

AIR 1933 Rang 323. 

-O. 20, R. 11 — Appeal by jiulgaient- 

debtor dismissed—^subsequently judg¬ 
ment-debtor applying under O. 20, R. 11, 
for payment by instalinonts — Only de¬ 
cree for purposes of Art. 175, Dim Act, 

is decree of Rppelbito Court 

135 I C 858 = 1 R 1932 Rang 74 = 

A I R 1932 Rang 54. 

O. 20. R. 11 — .Appeal against order 


of dismissal of anplicAtion under O. 20, 

R 1 1 as time barred is eomnetent 

135 I C 858=1 R 1932 Rang 74 = 

A I R 1932 Rang 54. 

-^O. 20, R. 11—Order postponing 

payn)ent if incorporated in decree is 

appealable ns part of d<creo 

133 I C 233 = i R 1931 Rang 249 = 

A I R 1931 Rang 152. 

O 20, R. 12 — 0 . 20, H. 12, being 


direcl.ory only, does not compel pbiintitT 
to claim future mesne profits in suit for 

posse-«iiort , ,, _ 

133 I C 298=1931 A L J C73 = 53 All 951 = 
I R 1931 All 618=A I R 1931 All 429 (S B). 

O. 20. R. 12 >2 )—Assessment of 


mesne pro its is proceeding irf suit and 
nob in execution—Plaintiff should assess 

mesne profits and pnv n 

136 ! C 77=1 R 1932 All 125^ 

1931 A L J 413=A I R 1931 All 538. 


449 

CIVIL P. C.. O. 20. R. 12 

-O. 20, B. 12—Suifc 


Current Digest, 1931-1933 







in 1927—Qon- vailing rate 


sent decree—Plaintiff awarded mesne 
profits up to date of decree—No order 
regarding profits after date of decree— 
Subsequent suit in 1928 by plaintiff for 
profits after decree—Suit held nob barred 
by res judicata 

138 I C 578=34 BLR 447=56 Bom 292= 
I R 1932 Bom 413=A IR 1932 Bom 222. 

—“O. 20, R. 12—Final decree for deli¬ 
very of possession in partition suit— 


1931 M W L W 714= 


A 1 825. 

-O. 20, R. 12—Onus of proving ac¬ 
tual profits receive! is on defendant— 
Onus shifts to plaintiff, if lie claims 
more, to prove that defendant ought to 

have received more 

1933 M W N 11 = 2=38 M L W 714 = 

AIR 1933 Mad 825. 

-O. 20. R. 12—Court has only to sea 

whether possession of defendant is 


'Subsequent decree for mesne profits in i wrongful It is not justified in going 


same suit—Execution of decree for pos- i further and loquiring into degree of de¬ 
session—Fresh notice for execution of 
decree for mesne profits within a week 
after disposal of execution of decree for 

possession is not necessary 
144 I C 832=6 R C 49=A 1 R 1933 Cal 560. 

-O. 20, R. 12—Claim for mesne pro¬ 


mts against trespassers—Nature of decree 

to be passed may be either joint and 

.several for whole amount or may be 

several for their respective liabilitv 

58 C L J 8=A I R 1933 Cal 554. 

--O. 20, R. 12—Plaintiff precluded 

•from obtaining khas possession—Decree 

for mesne profits cm be allowed 

58 C L J 8=A I R 1933 Cal 554. 


I 


fendant’s misconduct or culpability 

1933 M W N 1182 = 38 M L W 714= 

A I R 1933 Mad 825. 

-O. 20, R. 12—Decree for possession 

with past and future profits—Execution 
can be taken for possession whether 

court-fee is paid cn fubui'e profits or nob 
134 I C 181=54Mad 980 = 1 R 1931 
Mad 837=61 M L J 424=34 M L W 99 = 

A I R 1931 Mad 717. 

-O. 20, R. 12—Application under, 

held maotaioable—No appeal lies 

138 I C 30 = 9 O W N339 = I R 1932 
Oudh 286=A I R 1932 Oudh 271 

- O. 20, R 12—Case— Meaning of— 

Decision as to maintainability of claim 
for mesne profits is not case decidsd 


-O. 20, R. 12—Decree in previous j 

suit for possession silent as to future 

mesue profits—Second suit for such 

mesne profits is not barred 

134 I C 1042 = 58 Cal 1040 = 1 R 1932 Cal 2 

=A I R 1931 Cal 788. 

-O. 20. R. 12—.\pportionm 0 nt of 

mesue profits is necessary whore various 

sets of people are held liable for mesno ! 

profits ! 

134 I C 1042 = 58 Cal 1040 = 1 R 1932 Cal 2 

=A I R 1931 Cal 788. 

-O. 20, R. 12—Bequest of property 

to lafiy and death of lady soon alter 
death of testator—Suit by lady’s bus- 1 
band against person in possession of {Pro¬ 
perty bequeathed—No relationship of 
principal and agent exists between par¬ 
ties—BlaintilT may be given decree for 
rents and racsce profits 

A 1 R 1932 Lah 763 (2). 
O. 20, R. 12 ( 2 )—Executing Court 
cauDob allow interest when decree is 
silent as to interest: AIR 1927 Ma'l 
yfi-l 105 1 C 34 , Overruled 

135 1 C 305 = 54 Mad 955=1 R 1932 
Mad 65=61 M L J 596 = 34 Td L W 305 = 

1931 M W N 576 = 
A I R 1931 Mad 650 <F B^. 

20, R. 12—Person in possession 
is presumed to got rent according to nre- 

1931-33 T. D.—29 ct 30 


138 I C 30=9 OWN 339=1 R 1932 Oudh 

286=A I R 1932 Oudh 271. 

-O 20, R. 12—Courtis given discre¬ 
tion to direct inquiry in respect of 

future mesne profits 

138 I C 751 = 1 R 1931 Oudh 79=7 OWN 
831=6 Luck 243=A i R 1931 Oudh 131. 

-O. 20, R. 12—Joint and several de¬ 
cree for mesne profits against several de¬ 
fendants— Appeal for enhancement of 
mesce profits against some defendants 

only is not tenable 

140 1 C 300 = 1 R 1932 Pat 316=11 Pat 
538=13 P L T 711 = A I R 1932 Pal 327. 

-O. 20, K, 12— ^^uesbion of mesne 

profits left open while decreeing posses¬ 
sion—Suit for future mesne i)rofits is 
maintainable 

130 ! C 785=12 P L T 127 = 1 R 1931 Pat 

193 = A I R 1931 Pat 1. 

-O. 20, U. 1’2—Mesue profits are to 

be ascertained hv Court passing- decree 
130 I C 785=12 P L T 12 7=1 R 1931 Pat 

193=A I R 1931 Pat 1. 

-O. 20. R. 14— Pre- empbion — Ap¬ 
peal from decree for, does not extend 
time for paying pre-emptive price in 
Court 

141 1 C 15 = 1 R 1933 Ad 30 = 

A 1 R 1933 Ail 113. 

O. 20, R. 14 — Person depositing 
amount in Court becomes entitled to land 
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from date of such pavment 
144 I C 695 = 6 R L 1 = A I R 1933 Lah 791. 
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- O. 20, R. 14—Pie-emptor prevented 

Irom depositing money within time by 
reason of last day of period allowed to 
him being holiday — Deposit on next 

opening day of Court is sntiicient 

134 I C 201=33 P L R 91 = 1 R 1931 Lah 

905 = A I R 1931 Lah 388. 

-O. 20. R. 14—Tender of pre omp- 

tiou money made in time but money 

not actually deposited, olUcer of Court 

being too busy—Tender is sufficient 

134 I C 201 = 33 P L R 91 = i R 1931 Lah 

905=A 1 R 1931 Lah 388. 

- O. 20, R. 14—Party failing to de¬ 
posit purchase money in time — Period 
expiring during vacation—Deposit made 
on opening day of Court amounts to 

comidianco with terms of decree 

133 1 C 434=32 P L R 255 = 1 R 1931 Lah 

770=A i R 1931 Lah 386. 

-O 20, R. 11 — Plaintiil in pre-omp 

tion suit dees not lose his right of pre¬ 
emption for failure to make deposit 

within time allowed hy decree 

135 1 C 695—7 Luck 350 = 1 R 1932 Oudh 
55 = 8 OWN 1267=A I R 1932 Oudh 63. 

- 0.20, R. 1(1 — Prolirninary judg¬ 
ment need not bo detailed and exhaua- 

132 I C 195 = 35 C W N 17 = 
A I R l»3i Cal 358 (2) 

-O. 20 , H. 18—Partition suit—Futuio 

7 iiesnQ prolits prayed for— PlaintijT nog- 

lectingtosoo that proper provision is 

made in docreo—Ho cannot make such 

"'^?y8\^C578-34^ L R 447 = 1 R 1932 Bom 
4^3=56 Bom 292 = A I R 1932 Bom 222. 

_ O 20 R 19 and O. 8, R. G- Kquita- 

ble setloiv In suit for accounts is govarned 

not bv O. B. H ti, but bv O. 20, H. 1.) 


CIVIL P. C., O. 21. R. 1 

and 45 7 C 903; Overruled 

134 I C 922 = 54 C L J 201=! R 1931 Cal 
922=35 C W N 1192=59 Cal 760= 

A I R 1931 Cai 719 fF B). 

-O. 21, R. 1 (a) —L>epo 9 ib in Court- 

No notice—Decree-holder is entitled to 

interact till he receives notice, as also 

costs of taking out execution bona 6 d 0 

without knowledge of deposit 

135 I C 799=1 R 1932 Cal 159=35 
C W N 544=A 1 R 1932 Cal 111. 

- O. 21, R. 1— Portion of decretal 

amount deposited in Court — Decree- 

holder cxnnot take out execution for full 

amount 

141 I C 297=11 Pat 796=14 P LT 591 = 
I R 1933 Pat 63=A I R 1933 Pat 89. 

- O, 21, R. 2 — Adjustment after 

execution sale betweeu decree-holder 
and judgraent-dobtor — Purchaser’s in¬ 
terest aOected —Sale cannot be set aside 
on ground of such adiustment: IS L B 

134=65 / C -331=4 / 1922 Nag 248 

and 100 7 G 5 Go=.l / B 1928 Nag 43 

Overruled , 

130 1 C 686=33 BLR 450=53 C L J 187 
= 35 C W N 381=14 N L J 28 = 1931 
A L J 257=60 M L J 423=1931 M W N 
281=33 M L W 449 = 1 R 1931 P C 94 = 
SOWN 585 = 58 I A 50 = 27 N L R 95 = 

A I R 1931 P C 33 (P C). 

- O. 21, R. 2—Judgment-debtor pay¬ 
ing something to decree holder— Duty 
to certify under O. 21, R. 2 djes not 
make it consideration lor receipt of money 

1933 A L J 670 = A I R 1933 All 511. 

- O. 21. R. 2 —Suit for damages for 

broach— PlaintilT in position to mini¬ 
mise damages hut failing cannot succeed 
1933 A L J 670=A I R 1933 All 511. 

O 21. R. 2(1)—Certification by de- 


cree-bolder under O. 21, R. 2 (1) is not 


132 I C 195 = 35 C W N 17= step-in-aid of execution 


—o 

making 

aeonded 


A I R 1931 Col 358 (2). 
21, R. 1 — Judgment debtor 
payments to receiver who ab 
-Decree creating charge— Pay¬ 
ment to receivpi- at judgment-debtor’s 
risk —Decree liohler can enforce charge^ 
A J B 1929 OnrJh 231 (B B), Reversed 

137 1 C 900 = 59 I A 311=1932 A -J 747 
= 3 4 B L R 1188 = 56 CLJ 4 8 = 36 C W N 
882 = 1 R 193 2 PC 2 2 5=193 2 M W N 830 
- 9 O V/ N 57 1 = 63 M L J 658=7 Luck 
382 = A I R 1932 P C 191 (P O, 

_ 21, R. 1 (’2) — Certification by 

aeceo-bolciei- is uofc application to take 
„o.ne stop-in-aid of execution^ I? 

(jOrt; 20 Cal G9b; 3 T C 


391: 46 Cal 22 


1933 A L J 256 = 55 All 393 = 

A I R 1933 All 364. 

_-O. 21, R. 2— No limitation ie fixed 

for decree.holder to certify ‘^'vnnents 

132 I C 426 = 1 R 1931 AH 522— 

A I R 1931 All 219. 

- 0.21,R. 2—Agroomont of adjust¬ 
ment— Full amount under agreement 
not paid—Balance can be recovered by 

^^^2^42 i^C 220 = 35 BLR 91 = 1 R 1933 Bom 

214 = A 1 R 1933 Bom lOO. 

-O. 21, R. 2—Court executing de¬ 
cree only can inquire into alleged adjust¬ 
ment by judgment-debtor It canno 
decline to enter, into such question 
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when application is in time 

137 I C 517=34 BLR 203=1 R 1932 Bom 

303 = A I R 1932 Bom 202. 

O* 21, R 2 and S. 47 — Judgmont- 
debfcor unable to got relief under O. 21, 
R. 2 by reason of lap ?0 of time—Surety 
cannot get same relief by application 
under S. 47 

139 i C 902=59 Cal 1354=1 R 1932 Cal 
682=36 C W N 663=A I R 1932 Cal 729. 

Q 21, R, 2—Decree providing that 
produce of land if realized by decree- 
holder to be adjusted towards interest— 
O. 21, R. 2 has no application 

A I R 1933 Lah 831. 

O. 21, R. 2—Oral agreement to pay 
decree by instalments in Court—Instal¬ 
ment paid —-Agreement is adjustment 
and can be proved if certified within 00 
days 

145 I C 924=34 P L R 887=6 R L 148= 

AIR 1933 Lah 806. 

O. 21, R. 2 — Compromise after 
decree with promise to be performed in 
future cannot operate as bar to execution 
and does not amount to adjustment — 
Adjustment of decree is transaction ex¬ 
tinguishing decree 

132 I C 670 = 32 P L R 365 = 1 R 1931 Lah 

654=A I R 1931 Lah 608. 

21, R, 2 — Dismissal on merits 
and dismissal on default—-Party absent 
on date of-hearing—Dismissal for non¬ 
production of evidence—Dismissal is not 
on merits bub for default 

132 I C 206=A I R 1931 Lah 505. 

-O. 21. 11. 2 and O. 0, R. 9—Ap. 

plication under O. 21. R. 2, dismissed 
for default Order refusing to set aside 
dismissal cannot be appealed from, but 
if O. 9, R. 9 does nob apply, fresh ap¬ 
plication on same subject lies 

132 I C 206=A I R 1931 Lah 505. 

21, Rr. 2 and Ifi — Judgment- 
debtor cannot plead uncertified adjust¬ 
ment when opposing transfer under 
R. lb 

13/1 C 28=1 R 1932 Mad 335=35 M L W 

720 = 62 M L J 562=1932 

M W N 190=A i R 1932 Mad 372 {F B). 

O 21, R 2 Uncertified ad,ustment 

cannot be recognize I by Court executing 
ilecree ” 

335=35 M L W 

M 720=62 M L J 562=1932 

M W N 190—A 1 R 1932 Mad 372 (F Bi 


O. 21. Rr. 2 


and 16 


. ^ - — Decree- 

holder asking Court to record satisfac- 

tion Court cannot in execution con. 

aider whether satisfaction was intended 

to defraud alleged assignee of decree— 


CIVIL P. C., O. 21. R. 2 

Separate suit is only remedy 

144 I C 237 = 64 M‘ L J 732=1933 MN = 
834 = 38 M L W 221 = 1 R 1933 Mad 87W3 

A I R 1933 Mad 523. 

-O. 21 , R. 2—Uncertified adjustment 

cannot be pleaded in execution oven by 
a8sigii#»o of decree-holder 
140 I C 872=1932 M W N 1333=37 M L W 
79=64 M L J 22 = 56 Mad 316 = 1 R 1933 

Mad 6 1=A 1 R 1933 Mad 157. 

O. 21, R. 2 — Transaction extin¬ 
guishing decree partially or wholly is 
adjustment — Uresb contract otherwise 
legal though involving promise by judg¬ 
ment-debtor to do something in future 
is adjus^ment 

141 ! C 4 29 = 193 2 M W N 840 = 63 M L J 
598=36 M L W 558=56 Mad 198=1 R 1933 

Mad 132= A I R 1933 Mad 28. 

O. 21, R. 2—Person obtaining de¬ 
cree for montlily allo^vance subsequently 
adjuiicated insolvent—Uncertified pay¬ 
ments by judgment-debtor of sums fall¬ 
ing due after adjudication cannot be 
recognized a^i against receiver 
137 I C 394 = 1 R 1932 Mad 369=35 M L W 

161=A I R 1932 Mad 250. 

O. 21, R. 2 — Parties settling pay¬ 
ment and reporting to Court — Decree 
does not stand 

135 I C 535=1 R 1932 Med 119=1931 
M W N 1141 = 34 M L W 635 = 62 M L J 
272 = 55 Mad 320=A I R 1932 Mad 115. 

- O. 21 . R. 2—Payment before decree 

' -Rule does nob app’v 

129 I C 818--=1930 M W N 1152=32 M L W 
919 = 54 Mad 184=60 M L J 721 =1 R 1931 

Mad 338=A 1 R 1931 Mad 399. 

21, K. 2 and S. 47—Uxecutiou — 
Anomalous agreement not to execute— 
biiit on basis of such agreement for re¬ 
covery of money realized in execution 
is birred bv S. 47. 

130 ! C 187 = 1 R 1931 Mad 36.3 = 

A I R 1931 Mad 26 (2). 

O- 21, R. 2 — Presumption of oral 
application does non arise on application 
for certificition under 0.21, H. 2 

137 ! C 768=7 Luck 590 R 1932 Oudh 

64=9iO W N 209= 
A i R 1932 Oudh 148 (F B). 

O. 21, R. 2 — Order refusing certi¬ 
ficate is appealablo 

A I R 1933 Pat 634. 

21, ]{. 2 (3) ‘ Adjustment ” 

means alteration of liability under de¬ 
cree 

146 I C 3 = 6 R P 233=A ] R 1933 Pat 578. 

U. 2 Decree for immediate 
payment Suljsequent agreement to pay 
by instalments Judgment-debtor also 
agreeing bo pay interest though not 
given by decree- -Person standing surety 
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-and agreeing to pay instalmonts—Agree- j Judge of one district seedin'^ decree for 


Tuent accepted by Court—Still agree¬ 
ment amounted to fresh contract and 
could not be executed by executing 
Court 

144 I C 721 = 6 R Pesh 1 = 
A I R 1933 Pesh 53. 

-O. 21, R. 2—“ Adjustment ’* means 

any method whereby decree is satisfied 

to satisfaction of decree-holder 

144 I C 721=6 R Pesh 1= 
A I R 1933 Pesh 53. 

-O. 21. R. 2—Mention of payments, 

in execution application whether am¬ 
ounts to application under O. 21, R. 2 

{Quaere) _ . 

141 I C 745=A I R 1933 Pesh 14. 

-O 21, R. 2—Adjustment by minor’s 

guardian not sanctioned by Court can¬ 
not be recognize 1 

A I R 1933 Rang 186, 

-O. 21, R. 2 (1) — Application by 

decree-holders stating full satisfaction 
of decree—Judge adjourning case for ap¬ 
pearance of judgnnent-debtor as ho was 
absent — Judge has failed to exercise 
jurisflicbion vested in him and revision 

is competent „ o-?-? — 

134 1 C 213 = 1 R 1931 Rang 277 — 

A I R 1931 Rang 332. 

_ o. 21. U. 2 (3) — Stay of confirma¬ 
tion of Court sale on ground that judge- 
mont-dohtor raised question of adjust¬ 
ment in another proceeding is pro- 

C 713 = 9 Rang 104=1 R 1931 Rang 
132 I i- /13 201=:A I R 1931 Rang 148. 

_ o. 21, R. 2 ( 3 ) —Application for 

criminal proceedings, inquiry as to ad¬ 
justment or J’atishxction is 

^ 132 I C 713=9 Rang 104 = 1 R 1931 Rang 

20i=A 1 R 1931 Rang 148. 

_ O. 21, R 2—Agreement by judg¬ 
ment-creditor merely to releasj judg. 
raent-dobbor or cancel security bond 

do.e not amount to R ? 933 "iinr 303 

_^0.21, R 2—OiaP agreomont that 

intalmontis to be paid and which is later 

on so paid amounts to adjustment^ ^ „ 

131 1 C 710 = 1 R 1931 Sind 70 = 2b SLR 

279=A 1 R 1931 Sind 42. 

_o. 21. R. 2 (0—Decree-holder's 

inenbion of payment in application for 

execution is sullicienb certification 

J29 1 C 909 = 1 R 1931 S nd 29 = 25 SLR 

360=A 1 R 1931 Sind 28. 

_O. 21. R. 3—Court cannot sell pro- 

perty outside its si„d 231. 

__-O. 21, Rr. 5, 6 and 3 —Subordinate 


execution directly to Subordinate Judge 
of another district—Latter Court has 
inherent lack of jurisdiction to execute 
decree—Even otherwise it cannot send 
decree to another Subordinate Court for 
execution 

A 1 R 1933 Lah 839. 

-O. 21, R. 5—Decree transferred to 

another Court for exeoution—Latter 
Court can entertain execution applica¬ 
tion even though copy of decree has not 
been received bv it 

144 1 C 923=38 MLW 133=1933 M W N 
789= 56 Mad 692=65 M L J 137= 
6 R M 26=A 1 K 1933 Mad 627. 

- -O. 21, R. 5—Petition conlaining 

prayer for transfer cf decree and for 

handing over decree papers to applicant 

—’Latter prayer is not **di8tincb subject' 

and double court-fee is no^ required 

A I R 1933 Sind 343. 

- O. 21, R. 6—Omission to send cer¬ 
tificate does not affect jurisdiction of 

Court to entertain application 

134 I C 944=35 C W N 308=1 R 1931 Cal 

141=A I R 1931 Cal 649 (1). 

- O. 21, R. G—Decree papers should 

be handed lo judgment-creditor on his 

applying for same unless he is a person 

not fit to be trusted with such paper 

AIR 1933 Sind 343. 

- O. 21, R. 7—Juduient-debtor can 

questioa jurisdiction of Court which 

passed decree even at time of execution. 
“ 17 R D 571=14 L R A Rev 413 = 

A I R 1933 AM 751 (2). 

- 0.21, R. 7—Whether Court to 

which decree is transferred cinoot ques¬ 
tion validity of decree or question of 

want of jurisdiction — {Quaere) 

136 I C 353=1 R 1932 AM 177=1931 A L J 
653 = 53 AM 747=A 1 R 1931 AM 089. 

—^ o. 21 . R. 7 -Executing Court can¬ 
not question validity of decree 
131 1 C 244 = 1930 ALJ 1552=1 R 1931 A!| 
356 = 53 AM i25=A 1 R 1931 AM 92. 

O. 21, R 7—Transferee Court can- 


nob question jurisdiction of Court pass- 

37 6=33 P L R 725=1 R 

500=A I R 1932 Lah 601. 

_O. 21, R. 7 — No want of jurisdic¬ 
tion apparent on the face of decree — 
E.xecuting Court has no piwer to go into 
disputed point of fact, which, if conten- 
tions were true, would have ousted juris¬ 
diction of Court passing the fleoree 
142 I C 643 = 37 MLW 358=1 R 1933 

235=1933 M W N lo'-^ 
A 1 R 1933 Mad 362. 
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- O, 21. R. 7—Executing Court can¬ 
not go behind decree 

140 1 C 270=1932 M W N 1317= 

AIR 1933 Mad 197. 

- O. 21, R. 7—Executing Court can 

reCuae execution if decree is passed with 
out joisdiction—But want of Jurisdiction 
must be patent 

142 1 C 487=1 R 1933Nag 122= 

A 1 R 1933 Nag 211. 

-O. 21, R. 7—Executing Court can¬ 
not question jurisdiction of Court passing 

the decree under execution 
129 I C 138=9 Pat 829=1 R 1931 Pat 90 = 
13 P L T 149=A I R 1931 Pal 27. 

- O. 21, Rr. 10 and 64—Two applica¬ 
tions for sale in execution of two decrees 
of diifevdnt decree-holders—Sale should 
be ordered first in case of application 
which is prior—Existence of order for 
sale in execution of other decree should 
te nolilied 

138 I C 686=A I R 1933 All 10 

-O. 21, R. 10—Owing to misdescrip¬ 
tion decree in wrong name—Court can 
in expculion bring real judgment.debtor 
on record 

144 I C 901=35 BLR 200 = 6 R B 14 = 

AIR 1933 Bom 200. 

-O 21. R. 10—Decree-holder apply¬ 
ing for execution is not required to 
satisfy Court that provision in decree 
sought to be enforced is provision in his 
favour— {Obiter) 

138 I C 832 = 34 BLR 670 = 1 R 1932 Bom 

445=A 1 R 1932 Bom 378. 

-O 21 H. 10—In case where decree 

is transferred, application for execution 
must be made to transferee Ccurb and 
not parent Court 

130 I C 521=1 R 1931 Lah 313= 

A I R 1931 Lah 14. 

- O, 21 . R. 10—Transfer of decree to 

other Court for execution — D.^cres-bolder 
applying for execution in anticipation, 
three days before arrival of decree at 
transferee Court—Such application is 
incompetent 

130 I C 458=1930 M W N 568=1 R 1931 

Mad 378=AIR 1931 Mad 103. 

—:0.21. R. 10—Judgment-debtor ob 
jecbiog to execution because decree exe¬ 
cuted was superseded by appellate decree 
In application for execution decree- 
holder mentioning that appeal was 
decided in bis favour—Execution held 
nob to he of decree of first Court 
129 I C 138=9 Pal 829=1 R 1931 Pat 90 = 
13 P L T 149=A 1 R 1931 Pat 27. 
O. 21, R. 11 and S. 48—Execu- 
tion Court has no power to alter or vary 


CIVIL P. C,. O. 21, R, 11 
decree under execution and to substitute 
new decree for it—Compromise between 
parties fixing new date of paymeots al¬ 
tering time of satisfaction and varying 
■ decree—Subsequent order in S. 48 must 
' be order paesed by Court passing decree 
and nob order made in execution No 
one can contract himself out of statute 
of limitation and consequently where 
result of cempromiso is that limitation 
provided by law is extended, it is open 
to judgment-debtor to plead that decree- 
holder’s application is barred by limi¬ 
tation ^ 

138 I C 583 = 54 All 573=13 L R A Rev 
199=1 R 1933 All 467 = 16 R D 293=1932 
ALJ 36S=A I R 1932 All 273 (F B). 

- O. 21, R. 11—Order passed on time- 

barred application is not nullity 
138 I C 583=54 All 573 = 1 R 1933 All 467 

13 L R A Rev 199=16 R D 293=1932 ALJ 

365=A I R 1932 All 273 (F B) 

- O. 21. Rr. 11 and 97—Final decree 

and obtaining of delivery of possession 
by decree-holder as against judgment- 
debtor— Dispute between decree-holder 
and transferee from judgnient-debbor 
pendente iite regarding mutation 
Second application of decrse-holder for 
delivery of possession as against such 
transferee is one under O. 21, U. 11 and 
not under O. 21, R. 97 

144 I C 70 = 1933 A L J 113 = 55 All 235 = 
I R 1933 All 364=A I R 1933 All 201. 

- O. 21, Rr. 11, 17 andGG — Final 

inortgags-decree for sale—Execution ap- 
plicatioo cannot be sail to be not in ac¬ 
cordance with law because it is not ac¬ 
companied by aliidavit and certificate 
under R. 66 (3) —It should be dealt with 
under R. 17 

139 ! C 201=1932 ALJ 578=1 R 1932 All 

553 = A I R 1932 All 484. 

-O. 21, Rr. 11 and 24—Mortgage de¬ 
cree—Decree-holder asking for sale of 
only oue item of property — Execution 
may be refused if Court thinks tiiis as 
irn proper 

129 I C 708=53 All 391 = 1 R 1931 All 196 
= 1931 ALJ 108--A I R 1932 All 85. 

- O. 21, R. 11 (2)—Application not 

in accordance wibli law does not save 
limitation 

131 1 C 33 = 1 R 1931 All 337 = 

A I R 1931 All 722. 

-O. 21, R. 11—Entry in negative 

register—Applicant is entitled to rate¬ 
able distribution 

141 I C 389=34 BLR 1405=1 R 1933 Bom 

87=A I R 1932 Bom 622 
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O. 21, K, 11—Sale elTected — Sub¬ 
set nea b sob tie men fc bed w eon decree-hold or 
and judi*menfc debtor does not extinguish 
right of aucbirn-nurchaser 
137 I C 735=33 P L R 146 = 1 R 1932 Lah 

271=A I R 1932 Lah 23S. 
'O 21, JX. 11 (2)—Jf minor raiibes 
application made by bis next friend 
within three years of his attaining inajo- 
riby, such ratification renders application 
valid 

135 I C 207 = 1 R 1932 Lah 79=32 P L R 

290=A I R 1931 Lah 600. 

O. 21, K. 11—Application otherwise 

than in accordance with law 

1933 M W N 929=A I R 1933 Mad 872. 

O. 21, H. 11 (4)—Jahagir xinattach- 
able Still receiver can bo appointed on 
suitable allowance to judgment-debtor— 
Same is bo be determined not at the time 
of the order on estimated income but 
profits in receiver’s hands 

A 1 R 1933 Nas 266. 

O. 21, K. 11 (2) (e)—Portion of 
<lecrotal amount depositd in Court— De¬ 
cree-holder cannot take outexecution for 
full amount 

141 I C 297 = 11 Pat 796=14 P L T 591 = 1 R ! 

1933 Pat 63=A I R 1933 Pat 89 

- O. 21. R. 11 (2)—Notice of deposit 

served on decree-holdor — Sulllciency of 

depcsib admitted l>y decreo-b.older—He 

cannot again bake nut execution 

141 I C 297=11 Pal 796=14 P L T 591 = 

I R 1933 Pot 63=A I R 1933 Pat 89. 

-0.21, R. 11 — Af)plication fo» trans¬ 
fer of decreo to Court not having juris- 

dicbioti is nob stop in-aid rf exocu‘‘ion 
14 2 I C 155 = n Pat 785=1 R 1933 Pat 120 
= 13 P L T 498=A ! R 1932 Pat 309. 

-O. 21, R. 11—Execution application 

— Omission to st ito form of notice wan¬ 
ted does not make applicaiion ouo not 

in accordance wiMi b^w 

142 I C 435=1 R 1933 Rang 40 = 

A i R 1933 Rang 87. 

- O- 21, R. 11— ‘in accordance with ] 

law” moans fulfilling i eq lireinenbs of 

law—Miiior errors, uon-availability of 

relief or intention of applicant merely ; 

to extend lirnita^ion are immaterial 

142 I C 489 = 27 SLR 109 = 1 R 1933 Sind i 

95=A I R 1933 Sind 78. 

- O. 21, K. 11 (2) — Showing date of 

decree wrongly does not alTocb validity of 

application i 

134 I C 1 282 = 1 R 1932 Sind 14 = 25 S L R 

528 = A I R 1931 Sind 160. 

--O. 21, R. 11 (2;—Burden of proof ^ 

that application for execution is not ‘ 


1 CIVIL P. C.. O. 22, R. 11 

barr-d and is in accordance with law is 
' on applicants 

134 ! C 1182=1 R 1932 Sind 14=25 SLR 

528=AIR1931 .indl60, 

O. 21, R. 11 (2) —Question of boca 

1 (ides is immaterial 

134 i C 1182=1 R 1932 Sind 14 = 25 SLR 
j 528=A 1 R 1931 Sind 160. 

O. 21, Xi. 11 (2) — Application for 
’ execution—Relief to sell property not 
situated within jurisdiction of Court can¬ 
not be granted—Application is however 

in accordance with law if bona fide 
134 1 C 1182 = 1 R 1932 Sind 14 = 25 SLR 

528=AIR1931 Sind 160. 

-O. 21, R. 13—Application failing to 

describe properties as required by O. 21, 
R. 13 is not one in accordance with law 
129 I C 159=32 BLR 1368=1 R 1931 Bom 

143=A I R 1931 Bom 128. 

-O. 21, Rr. 13 and 66—Decree-holder 

grossly negligent in describing that 
v/boie field belonged to liis judgment- 
debtor — Auction.purchaser paying full 
price under belief that ho was purchasing 
whole field — Subsequently he was de¬ 
prived of half field as it did not belong 
to judgment.do!)tor — Decree-holder is 
estopped from proving that he intended 
to sell only half field—Auction-purchaser 
is entitled to refund of half purchase- 

money in siii’; against decree-holder 
134 1 C 269 = 1 R 1931 Nag 141 = 27 NLR 
318=14 N L J 20=A I R 1931 Nag 116. 

-O. 21, R. lo—Decree bolder omit¬ 
ting to state in his execution application 
names of all persons interested in decree 
does nob invalidate execution proceed¬ 
ings— Court has discretion to give notice 
to otlier decrse-boldars — Judgment- 
I dol)to:* cinr.ot object to execution being 

taken r.n this ground 

139 1 C 151 = 33 P L R 549 = 14 Lah 212 = 

A I R 1933 Lah 655. 

-O. 21, Rr. 15 and 16 — Decree in 

favour of brothers — Decree allotted to 

one OQ partition—Rxecution application 

by such brother lor bis own benefit 

Notice to other brotb*-rfl is necessary 

14 5 1C 715 = 6 R L 130 = 
A I R 1933 Lah 432. 

-O. 21, R. 15 — Omission to mention 

names of persons interested in dpcree 

do:;s not render execution proceedings 

inval id ^ , a 

155 I C 207 = 1 R 1932 Lah 79 = 32 P L R 

290=A I R 1931 Lah 600. 

- 0.21. R. 1-5—Decree in name of 

firm—-Partner ship dissolved —Execution 

can be taken out by some partners 

131 I C 376 = 1 R 1931 Lah 472= 

A I R 1931 Lah 507 (2). 
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- O. 21, R. 15—One of deceased legal 

repx'esentatives minor — Majors cannot 

(give valid discharge — S. 7, Ijimitation 

Aot, is not ftft’ecbed by O. 21. R. 15 

130 I C 403 = 1 R 1931 Lah 275 = 

A 1 R 1931 Lah 5. 

--O. 21, Rr. 15 and 2—Execution ap¬ 
plication by one of joint decree-bolvders 
—Objection by other decree-holders that 
application is a fraud — Court can dis¬ 
allow execution 

140 I C 872 = 1932 M W N 1333=37 M L W 
79=64 M L J 22=56 Mad 316 = 1 R 1933 

Mad 61=A I R 1933 Mad 157. 

- O. 21. R 15 (2)—Heirs of deceased 

decree-holder themselves parties to exe- 
oution application—There is no ques¬ 
tion of any order having to be made 
under sub-K. (2) 

A I R 1933 Pal 609. 

- O. 21, Rr. 15 and 16 — Decree- i 

holders members of joint family—Death ! 

of one leaving other as sole survivor— i 

iilurvivor can apply for execution to Court 

executing decree—Non-mention of death 

of coparcener is nob sullicieot to reject 

application if Court knows in subsequent 

proceedings of fact of death—Case is 

governe 1 not by K. 16, bub by R. 15 
140 I C 393=12 Pat 42=1 R 1932 Pat 313 = 
13 P L T 579=A I R 1932 Pat 359. 

-O. 21, R. 15—One decree determin¬ 
ing rights of several parties is joint de- 


CIVIL P, C., O. 21, R. 16 

- O. 21, R. 16—Heir can continue 

same darkhasb provided he obtains order 
under. R, 16 

134 I C 720=33 BLR 818=1 R 1931 
Bom 528=A I R 1931 Bom 423. 

! --O. 21 , R 16 —Application by as- 

signee for substitution in place of 
I decree-holder—Judgment-debtor nob ob¬ 
jecting to such application is nob de¬ 
barred from questioning assignee’s right 
! to execute decree by reason of bar 

; imposed by law 

60 Cal 1181=37 C W N 901 = 

A ! R 1933 Cal 919. 

-o. 21. R. 16—Decree passed sub¬ 
sequent to assignment of property with 
arrears of rent—Assignee cannot apply 
for execution 

137 I C 857=1 R 1932 Cal 379 = 
59 Cal 297=A I R 1932 Cal 439. 

-O 21, R. 16—Decree handed over 

to trustee by decree-holder—No legal 
application by trustee under O. 21, R. 16 
—Joint application by decree-holder 
and trustee—Decree-holder can be al¬ 
lowed to execute decree 

A I R 1933 Lah 638. 

-O. 21. R. 1C—Decree transferred 

by decree-holder—No legal application 

( by transferee under O. 21, R. 16—De- 

cree.holder can execute decree 
, AIR 1933 Lah 638. 

-O. 21, R. 16—Order under O. 21, 

I R. 16 by executing Court—Appeal is nob 


area 

139 I C 397=13 P L T 719 = 11 Pat 445= 

1 R 1932 Pat 229 = A I R 1932 Pat 261. 

- O. 21, R. 15 — Final Court’s decree, 

joint—R. 15 applies—Nature of lower 
Court’s decree is immaterial 

139 1 C 397 = 13 P L T 719 = 1 R 1932 Pat 
229=11 Pat 445=A I R 1932 Pat 261 

- O. 21, R. 16—Rolinquishmenb of 

rights under decree by ostensiblo decree- 

holder in favour of actual decreo-holder 

is an assignment wnfchin the rulo 

1933 A L J 248=A I R 1933 All 188. 

- O. 21, R. 16—Decreo-holder ac- 

quring by inheritance interest in estate 
of one judgment-debtor—There is no 
merger Right of decree holder to exe¬ 
cute decree is not extinguished—Rroviso 
to O. 21, R. 16 is inapplicable 
137 1 C 50 = 54 All 448 = 1 R 1932 All 262 = 
1932 A L J 230=A I R 1932 All 704. 

O- 21, R. 16—Transfer by “opera¬ 
tion of law” means transfer on death 

or by devolution or hv succession 
145 I C 792=35 BLR 795=57 Bom 513= 

6 R B 130=A 1 R 1933 Bom 367. 


empetont 

145 I C 891 = 6 R L 150 = 
A I R 1933 Lah 473 (1). 

-O. 21, R. 16—Decree in favour of 

several persous—Assignment of decree 

by one of them—Assignment passes only 

interest of assignor decree-holder 

145 I C 891=6 R L .15 0 = 
A I R 1933 Lah 473 (1). 

-O. 21, Rr. 16 and 26—Court to 

which decree is transferred for exeeu- 
‘ tion can reject application for execution 
, by assignee on finding that no notice 
under K. 16 was given to judgment- 
debtor—It cannot also stay execution 
under R. 26 

133 I C 643 = 1 R 1931 Lah 819 = 

A 1 R 1931 Lah 690. 

-O. 21, R. 16 — Sale hold in execu¬ 
tion— Dooree transferred—Decreo-holder 
and transferee proposing that sale should 
be set aside—Judgment-debtor’s pleader 
not objecting—Court setting aside sale 
and ordering transferee’s name to bo 
; entered on record and that transferee 
1 should apply for execution — On notice 
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judgment-debtior objebing fchib tr-ias fer - O. 21, Rr. 16 and 22—Combined- 

Wiis banami—Executicg Court must de- i notice under Rr. 16 and 22 saves iimita- 
cide whether transferniwas benami tion 


131 I C 229=1 R 1931 Lah 389= ; 

A 1 R 1931 Lah 545, I 

-O. 21, R. 16—Decree passed by . 

Sikh Gurudwaras tribunal—Part trans. j 
forred—Transferee applying for execution 
to District Judge — Application under 


A 1 R 1933 Pat 658 

-O. 21, Rr. 16 and 22 — Court can 

issue notice under Rr. 16 and 22 simul¬ 
taneously 

A I R 1933 Pat 658. 

-O. 21, Rr. 16 aud 22—Notice issued 


O. 21. R. IG, should be made to Court ^ on defective or invalid execution appli- 
passing decree and not Court to which , cation saves limitation 


decree is transferred for execution 

132 I C 183 = 1 R 1931 Lah 535 = 


A I R 1933 Pat 658. 

-O. 21, Rr. 16 and 16 — Decree- 


A I R 1931 Lah 499 

-O. 21, R 16 — Person appearing on 

face of decree as decree-holder isentibled 

to execution unless some other person is 

shown to liave taken his place 

134 I C 194=31 P L R 961=1 R 1931 
Lah 898=A I R 1931 Lah 116. 

-O. 21. K. 16—Application by assig¬ 
nee to bo recognized as decree-holder and 
for transmission of decree for execution 


t holders members of joint Hindu family- 
! —Death of one leaving other as sole sur¬ 
vivor—Survivor can apply for execution 
to Court executing decree—Non-mention 
of death of co parcener is net suflicient 
to reject application if Court knows in 
suhsenueht proceedings of fact of death 
— Case is governed not bv R. 16, but by 
R. 16 

! 140 I C 393=12 Pal 42 = 1 R 1933 Pat 313 


is petition for execution 


= 13 P L T 579=A I R 1932 Pat 359. 


145 I C 974=65 M L J 682 = 6 R M 176 = 
38 M L \V 583=A I R 1933 Mad 797 

-O. 21, R. 16—Execution applica¬ 
tion against legal representative of judg¬ 
ment.debtor without prayer to add such 

legal vopresent alive is valid 

143 I C 844 = 38 M L W 224 = 
I R 1933 Mad 337=1933 M W N 1233 = 

A I R 1933 Mad 5G8. 

-O. 21 R. 16 — Decree assigned after 

trarisfej* to auotlier Court .\pplication 
under li. fcan bo entertained by origi- 
nal Court before corti ficate or record is 
rccei vf‘«l 

140 1 C 591 = 63 M LJ 788=36 M L W 750 
— i K 1933 Mad 25 = A I R 1933 Mad 110. 

-O 21, R. 16 — Decree assigned — 

Consideration of question wiietber as- 

sigiufjent is valid — Nonpayment of 

consideration (wliolo or i>arf.) is question 

wholly irrelevant under O. 21, R. 36 

137 i C 715=! R 1932 Mad 434 = 
1932 M W N 326=A I R 1932 Mad 327. 

-O. 21. R. 16—Noncoinpliance with 

proviso regarding notice renders all sub¬ 
sequent i)roceedinss void as against 
unnoticed defendant and his ropresenta 
lives—I’ailure to take this objection by 
representatives does nob make question 
res judicata unless they might and ought 

to have taken it 

131 I C 171 = 1930 M W N 1187 = 

I R 1931 Mad 507=A I R 1931 Mad 192. 

-- O. 21, H. 16—Benamidar can con¬ 
tinue execution of decree standing in 

his name ^ 

130 1 C 343 = 1 R 1931 Oudh 151= 

7 O W N 1203=A I R 1931 Oudh 69 (1). 


. -O. 21, R. 16 — Application under 

I O. 21, R. 16, can be combined with ap 
j plication for transmission of decree for 
J execution under R. 2, Ch. 17 of the Cal- 
i onbta High Court Rules 

137iC 472 = 13PLT402 = IR1932Pat 
151 = 11 Pat 94=A I R 1932 Pat 168. 

-O. 21. R. 1C—.Applicationunder can 

only be entertainsd by Court which ac¬ 
tually passed decree 
137 I C 472 = 1 R 1932 Pat 151 = 11 Pat 94 
= 13 P L T 402=A I R 1932 Pat 168. 

- O. 21, 3\. IG — Decree transferred 

and name of transferee put on record by 

Court passing decree — Transferee ob- 

taining order for execution in Court of 

another district—Latter Court cannot 

question rit’hb of transferee to execution 
137 I C 472=11 Pat 94 = 1 R 1932 Pat 151 
= 13 P L T 402 = A I R 1932 Pat 168.. 

- O. 21, R. 16— Application by as¬ 
signee of decree to get liis name substi¬ 
tuted is step-in-aid 

144 I C 310=1 R 1933 Rang 104 = 

A I R 1933 Rang 55. 

- O. 21. R. 16—Application by trans¬ 
feree for being brought on record with¬ 
out asking for execution is nob in accord¬ 


ance with law 


A 1 R 1933 Sind 341. 


-O 21, R, 17—Amendment allowed. 

—Privv Council refused to interfere 
142 I C 326 = 64 M LJ 421 = 57 C LJ 130 — 
1933 M W N 170 = 10 OWN 183=37 
M L W 296=35 BLR 337=37 C W N 412 
= 1933 A L J 239=60 1 A 83=60 Cal 662= 

34 P L R 335=1 R 1933 P C 61= 
A 1 R 1933 P C 68 (P C). 
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-O. 21, R. 17—Amendment of execu¬ 
tion petition—Amendment nothing to do 
■with formalities under Rr. 11 to 24— 

Amendment was allowed 

140 I C 747 = 59 Cal 1266=1 R 1933 Ca! 
34=55 C L J 538=36 C W N 618= 

A I R 1932 Cal 766. 

-O. 21, Rr. 17 and 22—Person sub¬ 
stituted for decree-holders in execution 
petition by ex parte order—Judgment- | 
debtors are entitled to question such per. : 

son’s right to execute decree ! 

140 I C 747 = 59 Cal 1266=1 R 1933 Cal i 
34=55 C L J 538=36 C W N 618= , 

A I R 1932 Cal 766. ' 

-O. 21, E, 17 (2)—Execution appli¬ 
cation signed by pleader but neither 
signed nor verified by the decree-holder > 
is “not one contemplated by law”—Re¬ 
presentation of such application long 
after the time allowed w'ould not bring I 
it within O. 21, R. 17 (2) 

135 I C 15=34 M L W 546=61 M L J 516. 

-O 21. R. 17 — Execution applica¬ 
tion tiled within time illegally returned 
by Court for correction — Application 
filed after some months is not fresh, but 
same application 

144 I C 288 = 10 OWN 721=1 R 1933 
Oudh 236=A 1 R 1933 Oudh 288. , 

- O. 21, 11. 17 and S.73—Application 

under S. 73 is not application for execu- 
tion — It must be amended under O. 21, 
R. 17 lo proceed in execution 

142 I C 238=9 OWN 1079 = 1 R 1933 
Oudh 100=A I R 1933 Oudh 75. 

-O. 21, R. 17 — Court can allow 

amendment of application for execution 
before proceedings end 

139 1 C 840=11 Pal 508=1 R 1932 Pat 

26i=A I R 1932 Pat 306. 

~ O. 21, Rr. 17 (3) and 22 — Applica¬ 
tion to execute decree passed on 22nd 
July l'J27 made on 15bh July 1930—Re¬ 
turn of notice under O. 21, R. 22 showing 
that judgment-debtor was dead—Time 
given for correction till 29bb July 1930 
Application for amendment by substi¬ 
tution made on 28th July and granted 
on 29bh July- -Application of loth July 
becomes operative when it vn as amended 
by order of 29th July and must be 
treated as having been filed on that day 
for purposes of limitation—Application 
of 15th July is step-in-aid of execution 
within limitation Act (1908). Art. 182 
138 I C 91 = 11 Pat 546=13 P L T 318= 

I R 1932 Pal 128=A 1 R 1932 Pat 222. 

-O. 21 , R. 18—Decree to be adjusted 1 

by set-otf should be capable of execution 


CIVIL P. C., O. 21, R. 18 
at time of adjustment 

A 1 R 1933 Lah 372. 

- O. 21. R. 18 and S. 151—Partition 

suit between A and B —r Receiver ap¬ 
pointed —B applying for his removal and 
succeeding— B awarded costs against A 
—In partition suit A getting costs against 
B—B transferring his decife —Transferee 
applying for execution — A wanted to 
set-off his decree for costs against B's — 
Set-off could not bs allowed under O. 21, 

R. 18, nor also onder S. 151 

138 I C 285 = 33 P L R 671=1 R 1932 
Lah 467=A I R 1932 Lah 537. 

-O. 2i, R. 18—Right to set-off can¬ 
not be claimed unless both decrees are 

before same Court for execution 

145 I C 767 = 6 R M 129 = 
A 1 R 1933 Mad 215. 

- O. 21, Rr. 18 and 19—If personal 

remedy is barred Rr. IS and 19, O. 2U 
cease to apply 

143 I C 542=14 P L T 189 = 1 R 1933 
Pat 193=A I R 1933 Pat 210 (2l. 

-O. 21, R 20—Court has ample dis¬ 
cretion and where it is properly exercised 

High Court will not interfere 

132 I C 507 = 1 R 1931 Bom 347 = 33 
BLR 370=A I R 1931 Bom 247. 

- O 21 , R. 20—T^Iortgage decree for 

sale imposing personal liability in case 
of deficiency—Set-off can be given even 
before sale 

140 I C 378=36 M L W 044 = 1932 M W N 
1187 = 63 M L J 722 = 56 Mad 339 = 

A i R 1933 Mad 63. 

- O. 21, R. 20—Cross decrees — Test 

— Substance of the decrees must be 

locked into aod nob the form 

143 I C 542=14 P L T 189 = 1 R 1933 
Pat 193=A i R 1933 Pat 210 (2». 

O. 21, R. 20—For principle of set¬ 
off it is not necessary that both decrees 

must be mortgage decrees 

143 I € 54 2=14 F L T 189 -1 R 1933 
Pat 193=A 1 R 1933 Pat 210 (2l. 

-O. 21, R. 20 — Mortgage decree— 

O. 21, R. 20 applies if personal remedy 
is legally available—It is not necessary 
that personal liability should exist under 
decree 

143 I C 542=14 P LT 189 = 
1 R 1933 Pat 193=A I R 1933 Pat 210 (2). 

-- O. 21, 11.20—Right of set-off is not 

lost merely because Court is asked to 
notify encumbrance of decree 

143 I C 542=14 P L T 189 = 
1 R 1933 Pat 193=A I R 1933 Pat 210 12). 

O. 21, Rr. 21 and 10 — Court to 
which decree is transferred cannot act 
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CILIL P. C., O. 21. R. 21 
unrler R. 16 

133 I C 643 = 1 R 1931 Lah 819 = 

A I R 1931 Loh 690. 

-O. 21.R. 22 (2)—Sub-R. 2 is not 

mand^vtory and omission to record reason 

for dispensing withuotices is irregularity 

not invalidating or.i<>r made 

141 I C 485=34 BLR 987 = 
I R 1933 Bom 102=A I R 1932 Bom 509. 

-O. 21, R. 22 (2)—Final decree for 

delivery of possession in partition suit— 
Subsequent decree for mosno profits in 
same suit—Fxecutiou of decree for pos 
session—Fresh notice for execution of 
decree for mesne profits witbin a week 
after disposal of execution of decree for 
|)ossos5»ion not necessarv 
144 1C 832 = 6 R C 49=A I R 1933 Cal 560. 

-O. 21, R. 22—Person cbalienging 

correctness of official act must prove his 
allegation 

140 I C 732-r^\ R 1933 Cal 26:^ 
36 C W N 242=A I R 1932 Cal 627. 

-O 21. R. 22 and S. 47—Notice 

nnder O. 21, R. 22 served — Case for seb- 

aing aside sale cannot come under S. 47 

140 I C 732 = 1 R 1933 Cal 26 = 
36 C W N 242=A I R 1932 Cal 627. 

-O. 21. Rr. 22. 90 and S. 47—Sale 

invalid by reason of non-service of notice 
under R. 22 — Ye t application to set aside 
sale under R. 90 must bo made witliin 
•50 days — If under S. 47 then within 
three years from date of sale—Time may 
however Ije extended under limitation 

Vot. S. l«^ 

137 I C 378 = 1 R 1932 Cal 291 = 
54 C L J 59i=A I R 1932 Cal 381. 

-O. 21, H. 22 — Sale without notice 

to legal rcf)resentative iinderO. 21, R. 22, 

it) sab” without jurisdiction 
133 I C C7 0- =3 5 C W N 2 20 = 53 C L J 4 6 = 

I R 1931 Cal 734=58 Cal 825 = 

A I R 1931 Cal 555. 

--O. 21, R. 22 —Several legal vepre- 

f^entaMves—Notice to some only ar.d not 

to others—Sale cannot I 3 Q sot aside in 

entirety but only to extent of share of 

nnsorved ones _ . 

133 I C 670=35 C W N 220 = 1 R 1931 Cal 

734 = 53 C L .1 46=58 Cal 825= 

A I R 1931 Cal 555. 

-O 21, U 22—Defendant, pleader 

pracbisiiog at another place Ilis adult 

broMicr tendered copy of notice at joint 

family dwelling house and on bis refusal 

to accojit it notice affixed on outer door 

—Service of m tico held to bo sufficient 

134 I C 80 = 35 C W N 332 = 
1 R 193! Cul 784 = A I R 1931 Cal 546. 

-O. 21, R 22—Judgment.debbor ap- 

fioariug on notice under R. 06 and plead- 


CiVlLP.C.,0. 21, R. 22 
ing want of notice under R. 22 after 
actively participating in proceedings for 
two years — Absence of notice does nob 
oust jurisdiction 

131 I C 702 = 53 C L J 329=1 R 1931 Cal 
494=35 C W N 9=A 1 R 1931 Cal 476. 

- O. 21. R. 22 (2)—Court intending 

to exercise powers under O. 21. R, 22 (2), 
issuing simultaneously notice under 
O. 21, R. 22, notice toehow cause against 
arrest, and warrant of arrest—Warrant 
of arrest is not illegal and resistance am¬ 
ounts to offence un'^or B. 853 Penal Code 
132 I C 244 = 35 C W N 228=1 R 1931 Cal 
564=1931 Cr C 595=58 Cal 940= 
32 Cr L J 886=A I R 1931 Cal 443. 

- O. 21, R. 22 (2) —Issue of process 

forthwith without recording reason does 

nob make order without iurisdi^'tion 

132 I C 244 = 35 C W N 228=1931 Cr C 
595=58 Cal 940 = 1 R 1931 Cal 564= 
32 Cr L J 8S6=A I R 1931 Cal 443. 

- O. 21. R. 22—Notice bo judgment- 

debtor under O. 21, R. 22 — .Judgment- 
debtor's objection ns to decree-holder’s 
right to execute decree overruled—Sub¬ 
sequent objection by judgment-debtor as 
to mode of execution of decree is nob 
barred bv res judicata 

A I R 1933 Lah 826. 

- 0.21, R 22—Application by legal 

representativo of deceased judgment- 

debtor to s-^t aside sale for want of notice 

under O. 21, R. 22—Sale is invalid only 

to the extent of applicant's share 

142 I C 658 = 1 R 1933 Mad 246= 
A I R 1933 Mad 224 (2). 

- O. 21. U. 22—Adjudication subse¬ 
quent to execution against insolvent 
No saleable interest remains in insolvent 
—I'lxocution proceedings become nullity 
after adjudication—Purcbas=;r gets no 
interest unless Official Assignee made 
party to execution—Question of goed 

faith does not ar'se 

140 I C 835=28 N L R 317= 
I R 1933 Nag 17=A I R 1933 Nag 28. 

- O. 21, Rr. 22 and 66—Judgment- 

debtor nob objecting at any stage to exe¬ 
cution in spite of service of notice on 
him—lie cannot subsequently object that 

decree is not capable of execution 

AIR 1933 Pal 658. 

- O. 21. R.2‘2—Delivery of possession 

by Court passes possession nob with¬ 
standing noti-service of notice * 

139 I C 585=33 Cr L J 862=1 R 1932 Pat 
246=13 P L T 395 = 1932 Cr C 641 = 

A 1 R 1932 Pat 244. 

O. 21. R. 22—Application for sub¬ 


stitution of legal representative is not 
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CIVIL P. C.,0. 21. R. 22 
{froper notice under R, 22—Failure to 
issua proper notice renders auction sale 
invalid 

138 I C 99=13 P LT 323=1 R 1932 Pat 
166=11 Pat 241=A I R 1932 Pat 199. 

--O. 21. R. 22—Execution issued 

against judgment.debtor—On his death 
execiibiou sought against his representa¬ 
tives— R, 22 appli(»s 

138 I C 99 = 13 P L T 323=1 R 1932 Pat 
166 = 11 Pat 241=A I R 1932 Pat 199. 

- O. 21, R. 22—Service of notice— 

Burden of proving nonsorvioe is on judg 
ni6nt-fleb‘or 

138 I C 99=13 P L T 323 = 11 Pat 241 = 

I R 1932 Pat 166=A I R 1922 Pat 199. 

-O. 21, Rr. 22, 6G and 90—Failure 

to issue notice under O. 21, R. 22 to 
legal representative of judgment.debtor 
renders execution sale void and nob ! 
merely voidable as against person enti- ! 
tied to notice — Ris failure to take action 
when notice under R, CG was issued does 
not estop him from questioning sale 
under R. 90 

A 1 R 1933 Pesh 71. 

-O. 21, R. 22—Tissue of notice to 

legal representatives of deceased is man- 
Jatory — B'ailure to issue notice to legal 
representatives after dei^th cf judgment- 
debtor renders sale null and void and 

not merely irregular 

144 I C.14 = I R 1933 Pesh 31 = 

A ! R 1933 Pesh 41. 
- O. 21. K, 22—No notice, no juris 
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CIVIL P. C., O. 21, R. 29 
judgment-debtor's application on appeal 
for execution—Re was within time 

134 I C 939=35 C W N 540=1 R 1931 
Cal 939=58 Cal in3=A 1 R 1932 Cal 19. 

-O. 21, R. 29—Execution stayed 


under R. 29—Order operates till dis¬ 
posal by Court making order and nob till 
disposal of appeal {Ohiter) 

134 I C 939=35 C W N 540=1 R 1931 
Cal 939 = 58 Cal 1113=A 1 R 1932 Cal 19. 

- O. 21, R. 251—R. 29 baa on appli¬ 
cation to granting of interim injunction 
and applicant cannot Le asked to 
furnish security 

A 1 R 1933 Nag 153. 

-O. 21, R. 32 and 8. 50—-Decree for 

injunction against father—Son nob joined 
as party—Death of father during exe¬ 
cution proceedings—Decree can be en¬ 
forced against son under S. 50 by pro¬ 
ceeding under O. 21, R 32 

134 I C 968=33 BLR 1118=1 R 1931 
Bom 552=A I R 1931 Bom 482. 

— O. 21, R. 32 (3)—Sale of property 

! under O. 21, R. 32 (3) is ior a person's 

failure to obey the decree of 

and cannot bo sot aside under 

O. 21, R. 89, which is not applicable 

141 I C 713=56 C L J 140 = IR1933 
Cal 177 = A I R 1933 Cal 96. 

-O. 21, R. 32—Decree for specific 

performance on contract for sale—Court 

can as well grant possession of properly 
131 I C 529 = 1 R 1931 Pal 203=12 
P L T 636=A i R 1931 Pat 179. 

L* 1 . ,1 . - 21. Rr, 35 aud 97—Failure to 

■Siction to sell prooerev i <• i p i i . • -.i • 

1.11 1 r- 000—11 D -/o_ I ^PPiy foi* removal of obstruction within 

14.5 1 ZJJ —11 Kang /9— _ i -»i •• 


'^ilful 

Court 


! R 1933 Rang 57=A 1 R 1933 Rang 52. 

O. 21. R. 22 —Ijogal representative 
all the while aware of execution proceed¬ 
ings— No notice need Ire issued 

143 I C 299 = 11 Rang 79=1 R 1933 
Rang. 57=A 1 R 1933 Rang 52. 

O. 21, K. 22—Person in whose 
favour rule operates may' hy^ liis own 
.conduct debar himself from right of its 
enforcement 


) 30 days does not debar application to 
obtain fresh warrant for possession 
under R, 35 —Ar * 1()7, CjimG..\cfe, does not 
a})ply to such application— 11 Bom 173, 

Overruled 

1461C 11=35BL R!033=6 RB 13 1 = 

A I R 1933 Bom 457 (F B ) 
O. 21, Rr. 35 and 97—Decree in 


ejectment ag'iinst les-co at instanco of 

lessor is aUo Idnding upon sub-tenant 

143 1 C 299 = 11 Rang 79 = 1 R 1933 { who can be evicted under O. 21. R 35 

137 I C 139 = 35 C W N 1132 = 1 R 1932 
Cal 267 = 54 C L J 493 = 59 Cal 739= 

A I R 1932 Cal 241 . 

O. 21, R. 35—Decreo for kbas pos- 


Rang 57=A I R 1933 Rang 52. 

O. 21, Ji. 24 (3)—Date for return 
Subsequent artachn-onb is 


not 


fixed — 
lawful 

144 I C 32 = 1933 A L J 1 = 1933 CrC 52 = 

14 L R A Cr 34=19 A I Cr R 123=55 All 
I19=! R 1933 All 368=A I R 1933 All 46. 

' O. 21. R. 29—Judgement-debtor ap¬ 
plying to set aside exparto decree—Court 
staying execution till further orders on 
iudgment.debtor'^ application—No such 
orders passed—Decree-holder 


session—Only symbolicrl possession ob¬ 
tained during execution—Decree-holder 
cannot subseuuenbly and as second in¬ 
stalment ask for kbas possession 

13! 1 C 698=35 C W N 12=1 R 1931 
Cal 490=A i R 1931 Cal 427. 

O' 21, R. 35 (2) Decree for sym- 
applying \ bolic possession—Non-compliance with 
within three years of final decision of i requirements of O. 21, 11. 3-5 (2) and 
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CIVIL P C , O 21. R 35 

possession not delivered as required by 

law—Suit {or possession by successor in- 

interest of decree bolder — Ijimitation 

does not run from date of execution 

145 I C 345 = 6 R L 98 = 34 P L R 839 = 

A 1 R 1933 Lah 427, 

-0.21, K. (l)—Land in actual 

possession of judgement-debtor—K. 35 
(1) anj)lios 

140 I C 530 = 33 P L R 1082 = 1 R 1933 

Lah 9=A I R 1933 Lah 22. 

-O. 21, U. 35 (l)—Delivery of pos¬ 


session to dtcree-bolder under warrant 
—Judgment-debtor’s consent is not 
neces>urv 

140 ! C 530 -33 P L R.1082 = 1 R 1933 

Lah 9 = A I R 1933 Lah 22. 

- O. 21. li. 35 (l)—Decree awarding 

}> osssssini crn be enforced only by 

J<. 35 (.1) 

140 I C 530 = 33 P L R 1082-1 R 1933 

Lah 9=A I R 1933 Lah 22, 

- O 21. Ur, 35, 3ri. ;)5 and 00—Code 

proscribes two inodes of delivery of pos¬ 
sess on ba ed on nature of proiiorty con¬ 
cerned 

142 I C 24G=i 1 Pat 165 -1 R 1933 Pat 132 = 

13 P L T 12 1 = A I R 193 2 Pat 14 5. 

- O. 21, U. 37—Warrant and notice 

to appear issued sicunltaneously War- 

lant is illegal , ^ 

14 2 ] C 887 -34 CrLJ 455:14LR ACr 
9 J9AlCrR45 -1932ALJ 107 3= 

1932 Cr C 940--I R 1933 All 139 = 

A I R 1932 All 692. 

- O 21. H. 37 —Court iftuing notice 

and warrant of arrest at same time acts 

C* 160--34 CrL J 2 69-^1932 CrC 853 = 
1 1 Pat 743: 13 P L T 502 I R 1933 Pat 

125 =A I R 1932 Pal 315. 

O. 21, R. 39 ( 4 ) — Subsequent romit- 


tances to jail autliorities bv money order 

is annlicatioD to Court and is steii-in-aid 
140 I C 498 1932 M W N 1198 63 

M L J 792 = 36 M L W 738 = 56 Mad 320 = 
I R 1933 Mad 9=A 1 R 1933 Mad S3. 

-o 21, Ji JO -While all property 

of insolvent juJgirent-debtor is in pDS- 

session of ad interim receiver, executing 

Court sliould give iiiin benefit of R; 40 

and not arrest him 

131 I C 208 = 32 P L R 311=1 R 1931 
Lah 448=A I R 1931 Lah 121. 

- O. 21, R. 40—Detention to bo valid 

need not be in writing—Judgment debtor 
escaping from custody cominite offenoe 
under Penal Code, S 225-13 

142 1 C 24 2=1932 M W N 12 22 = 5 M Cr C 
402=1933 Cr C 346=34 Cr L J 284 = 
I R 1933 Mad 206=A I R 1933 Mhd 278. 

- O. 21. R. 40 — Jud.gement-debtor 


CIVIL P. C., O. 21, R. 40 
evading arrest—Court refusing to make 
further effort to apprehend and dismis¬ 
sing execution case—Order is not proper 
144 1 C 255=14 P L T 271 = 1 R 1933 
Pat 225 = A 1 R 1933 Pat 248 (1). 

-O. 21, R. 40—Judgment-debtor can¬ 
not be excused from arrest unless he 
comes to Court 

144 I C 255=14 P L T 271 = IR 1933 
Pal 225 = A I R 1933 Pat 248 (I). 

-O. 21, R. 41 (c)—Allidavit Tiled by 

garnishee denying liability — Practice of 

Sind Judicial Commissioner's Court is to 

refuse permiasion to ju Igment-crcditor 

to cross-examino or examine garnishee 

A I R 1933 Sind 350. 

-O. 21, R. 41 (f ) —Ciarnishea should 

admit os deny debt in express terms 

A I R 1933 Sind 350. 

-O. 21, Rr. -13 and 122 (as ad ded 

hy Allahabad High Court) When 
Court approves of particular custody 
under R. 122, rFsconsibilitv of attaching 
ofheer ceases : 48 .All 510 = A. I. H- 
192G ML JOG—95 T. C. 828, Overruled 
134 I C 836=1931 A L J 865=1 R 1933 All 
852r=54 All 263=A I R 1931 All 567 (F B) 

-O. 21, Rr. 43 and 122—Hupurddar 

hecr'mes oliicer cf Court after approval 
i)V Court 

134 IC 836=1931 A L J 865 = 54 All 263 — 
i R 193 1 All 852= A I R 1931 Ail 567 (F B ) 

-O. 21. Ur. 43, and 1 2'4 and 123 and S. 

145—Supurddar utdertaking under If. 

122 is rrsponaihle under S. 145 

134 I C 836 -1931 ALJ 865= I R 1931 All 
852 = 54 All 263 = A I R 1931 All 567 (F B), 

- 0.21 Rr. 13 au.1 122 to 12J (as 

added) — Words — Gon = tructicn —“Ap¬ 
pro va I" and “permission”—Di tl'erence 
between, enunciated — In approval, act 
holds good until disapproved — In other 
it does not become ellective until permis¬ 
sion is obtained . 

134 1 C 836=1931 ALJ 865=54 All 26^ 

I R 1931 All 852 = A I R 1931 All 567 iF B ) 

- 0.21, R. 43 — Attachment before 

judgment — Surety bond executed in 
pursuance of order under O. 21, R. 43 

rjiinitation for enforcing liability of surety 

is three ve^rs from date of decree 

142 I C 368=1932 M W N 1296 = 37 M L W 

127 = 1 R 1933 Mftd 222= 
A 1 R 1933 Mftd 219. 

-O. 21, R. 48 and S. 145—S. 145 ap¬ 
plies to enforce surety bend executed 

under O. 21, R. 43 ot mi i w 

142 I C 368=1932 M W N 1296=37 M L W 

127=1 R 1933 Mad 222 — 
A I R 1933 Mad 219. 

-O. 21, R. 43 —Attachment before 

judgment and surety bond—Proper pro- 
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CIVIL P. C., O. 21, R 43 . . 1 

oedure for decree-holder to enforce liabi- ^ 

Uty of surety is to proceed in execution ■ 
142 1 C 368=1932 M W N 1296=37 M L 

W 127=1 R 1933 Mad 222= 
A 1 R 1933 Mad 219. | 

- O. 21, R. 44 — Judgment-debtor’s : 

nephews cutting and removing crops | 
attached only by beat of drum—Posses¬ 
sion does not pass to Court—Removal 
with consent of judgment.debtor—Theft 
is not committed 

129 I C 715=1931 Cr C 208 = 1 R 931 AH 
203=32 C L J 437=A 1 R 1931 All 142 (1) 

- O. 21, R 44 and S. 64—Warrant of 

attaohraent not effixed—Attachment is 

.not valid and S. 64 has no application 

145 !C 818=6 R R 59 = 
A I R 1933 Rang 267. 

-O. 21, R. 46—Debtor and creditor 

living in Indore—Debtor having branch 
office at Bombay—Relationship between 
debtor and creditor as principal and 
agent—Separate accounts at Indore and 
Bombay—Orders for Bombay office 
given at Indore — Payments on Bombay 
accounts received at Indore—Debt 
due to principal held was situate at 
Indore 

143 I C 211=35 B LR799 = 57 C L J 487=37 
CWN 825 = 65 MLJ37=1933 AWN 705= 
60 i A 211=1933 ALJ 629 = 57 Bom 47 4=38 
M L W 71=A I R 1933 P C 150(P C.) 

-0.21. R. 40 — Situs of debt is 

debtor’s place of resi lence as a general 
rule—Place where debt is payable is an 
exception 

143 I C 211=35 BLR 799 = 57 C L J 487 = 
37 C W N 825=65 M L J 37 = 1933 M W N 
705=60 I A 211=1933 ALJ 629 = 57 Bom 
747 = 38 M L W71=A1 R 1933 P C 150(P C). 

O. 21, R. 46 —Debtor and cre¬ 
ditor living in Indore State—Creditor’s 
property confiscited and debtor asked 
by Indore State to account and pay 
debts duo totcreditor bv bis Bombay 
branch — Debtor debiting amount to 
creditor and crediting to State — In 
the meantime creditor’s creditor attach¬ 
ing before judgment debts due to his 
debtor from Bombay branch of his deb¬ 
tor’s debtor — Latter contending tliat 
nothing romainoi duo to his cre.litov 
same being accounted for and credited 
to Indore State — Seizure by Indore 
State held complete and the debtor held 
not liable — Civil Court hold incom¬ 
petent to inquire into validity cf acts of 
Indore State 

137 I C 483=34 BLR 17 = 1 R 1932 Bom 
.» 286=56 Bom 349= A I R 1932 Bom 206. 


CIVIL P. C., O. 21. R. 46 

-O. 21, R. 46 — Locality of debtor 

is locality of debt 

137 I C 483=56 Bom 349 = 34 BLR 17= 

I R 1932 Bom 286=A 1 R 1932 Bom 206 

-O. 21, R. 46 — Property vesting 

in trustees and payable to children of 
I constituents on death—Property cannot 
be attached 

I 134 I C 558=1 R 1931 Bom 494 = 33 BLR 

720=A I R 1931 Bom 300 

-O. 21, R. 46—Mortgage debt can 

; be attached by the Court within whose 

jurisdiction the mortgage bond is found 
143 I C 785=37 L W N 439=57 L L J 205 = 

60 Cal 782=IR 1933 Cal 476= 

A J R 1933 Cal 379. 

,-O. 21. R. 46—Mortgage debt due bo 

« 

‘ judgment-debtor is movable property 
143 1 C 785 = 37 CWN 439=57 C L J 205 
= 60 Cal 782=1 R 1933 Cal 476= 

A I R 1933 Cal 379. 

-O. 21, Rr. 46 and 05—Usufructuary 

mortgage debt is movable property and 
as such attachable under O. 21, R. 46— 
Purchaser of such debt in execution is 
entitled only to sale certificate—Kxecufc- 

■ ing Court should not adjudicate on ques- 

* tion of subsisteDco of such debt 
138 I C 819=1 R 1932 Mad 614 = 35 M LW 
257=1932 M W N 282=A I R 193 2 Mad 283 

■ -O. 21, R. 46—Executing Court need 

not determine if debt attached is really 
due 

135 I C 543 = 1 R 1932 Mad 127=1931 
M W N 259=A I R 1931 Mad 570. 

-O. 21, K 46—Personal covenant in 

othi deed to pay money debts—Such 
money debts can bo attached by Small 
Cause Court—It c u also decide t ho 
question who is rail owuor of mouey so 
secured 

129 I C 255=33 M L V/ 189 = 1 R 1931 Mad 

255—1930 M W N 719 - 
A I R 1931 Mad 38 (2). 

- O. 21, \i. 46 — Provisiors donot euj- 

} poNver executing cHicor to teal up i>i3- 

■ mises ott»er than those used by judg- 

[ ment-debtor for containing goods which 

' are attempt-, to seize 
139lC 83 4- 33CrL 883^-13 P L T=689 = 
1932 Cr C 723=11 Pat493 = I R 1932 Pal 

257=A I R 1932 Pal 279. 

-O. 21. R. -U) — Mortgaged property 

taken over bv Court of Wards — Debt 
secured by such mortgage is not mortgage 
debt —.Jurisdiction to attach and 
I sell this debt vests in Court wittiin 
whose jurisdiction Manager cf Court of 
: Wards resides 

I 137 I C 377 = 11 Pal 473 = 1 R 1932 Pat 149 
I =13 PLT 466 = A I R 1932 Pal 148. 
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CIVIL P. C . O. 21. Pv. 46. 

- O. 21, Kr. If) and 51—Procelure 

under ll. 51 is limited when judgment- 
clebtor’d rights are those of usufructuary 
mortgagee 

130 I C 265=! R 1331 Pat 169 = 

A 1 R 1931 Pat 63. 

-O. 21, Kr. 45 ond 51—Mortgage 

debt is to he attached under R. -IG and 
not under li. 5 4 

144 I C 175 = 1 R 1933 Rang 90 = 

A I R 1933Rang 61 12). 

O. 21, lir. 47 and GO —Ohjection 
under O. 21, R. 5S—Court iinding tliat 
claimant has half.share in movable pro 
T) 0 rty attached—Entire i>ropsrty should 
bo released and Court should proceed by 


OlVIL P. C . O. 21, R. so. 
sions of O. 30 

138 I C 314 = 34 BLR 617^ 
I R 1932 Bom 364=A I R 1932 Bom 334. 

21, R. 50 (3)—‘ Conditions as to 
appeal or otherwise as if it were a de¬ 
cree” — Words include conditions im¬ 
posed by orders or rules outside Civil 
R. C.—Appeal under K. 50 (2) should be 
stamped ad.valorem 
14G 1 C 123 = 37 C W N 227=60 Cal 530= 

6 R C 178=A 1 R 1933 Cal 546 
O 21, R. 50—Notice not issued in- 
I dividually to partners—Their liability 
I as partners must be proved—Presump- 
i bion arising under Contract Act, S. 264, 
! does nob avail creditor if he is customer 


wav of attachment iind^r O. 2] R 47 

137 I C 672 = 54 C L J 488 = 1 R 1932 Cal I 
363 = 59 Cal 808=A I R 1932 Cal 408. i 

-O. 21, H -.47—No more blian iatorest j 

of otionloL* in joint family property can ' 
bo att iohed—Proper course is to proceed ‘ 


after dissolution 

A I R 1933 Lah 591. 

-O. 21, R. 50—Decree against hrm 

— Decree holder can pursue any of the 

threo courses regardless of their order 

141 I C 453=34 P L R 190= 


under O. 21. R 47 


I R 1933 Lah 95=A i R 1933 Lah 472. 


138 I C 548 = 1 R 1932 Mad 579 = 1932 Cr C 
566 = 33 Cr L J 622 = 36 M L W 402=55 
Mad 1041 = 63 M L J 142 = 5 M Cr C 155= 
1932 M W N 457=A I R 1932 Mad 538. 

-O. 21. T-I. IS—Order refusing attach¬ 
ment of piy under O. 21, R. IS—No 
revision lies 

144 I C 897 = 35 BLR 360 = 
6 R B 11=A I R 1933 Bom 185. 

- -- -O. 21, R. 49—Interest of partner 
in pirbnership property only vests in 


1 -O. 21, R. 50—Execution—If a de¬ 

cree-holder reeks to execute a decree 
against a partner porsonally he should 

proceed under O. 21. K. 50 

136 1 C 728 = 33 P L R 240. 

, -O. 21, R. 50 — Award agaii st firm 

under S. II, Arbitration Act, is good 

' award and is governed bv O. 21, R. 50 
134 I C 1026 = 13 Lah 327=33 P L R 598= 

I I R 1931 Lah 1026=A I R 1931 Lah 735. 

-O. 21, B. 5 0 (2)—Executing Court 


receiver 

141 I C 128 = 193 2 A LJ 516 = 
I R 1933 All G2=A I R 1932 All 468. 

— 0.21, R. 49 — Partnership — Assig- 


can decide whether person proceeded 
' against is partner or not 

134 1 C 1026=13 Lah 327=33 P L R 598= 
' I R 1931 Lah 1026=A I R 1931 Lah 735. 


nOG of one partner cannot sue other part¬ 
ners for accounts — .\ssignee ol)fcaining 
decree against ono of ot her partners and 
receiver appointed rf)rsh:irG of judgment- 
dolibor partner — J:iven such receiver 
cannot sue other ])artners for accounts 
hub has only bo recoivo prolits of judg¬ 


I -O 21, R. 50—Decree against firm— 

I Execution sought against partner in- 

I dividually — Applicatiou for execution 

implies application for leave to execute 

d')oree against pirtner 
134 1 C 1026=13 Lah 327=33 P L R 598= 
1 R 1931 Lah 1026=A I R 1931 Lah 735 


ment-deb(;t)r partner 

133 I C 40 = 10 Pat 792=1 R 1931 Pat 312= 

12 Pat 361=A 1 R 1932 Pat 15. 

-O. 21, R. 50 (2)—Holder of award 

can enforce it under O. 21, R, 50 (2J by 

applying to High Court 

35 B L R 941=A I R 1933 Bom 433. 

-O. 21, R. 50 — E.xocution proceed¬ 
ings— l-jiahiUty by partners not served 
ill suit can bo determined by executing 
Court 

140 I C 519=34 BLR 1112 = 
I R 1932 Bom 599 = A i R 1932 Bom 51G. 

-0.21, R. 50 and O. 30—0. 21, 

IL 50 should be read subject to provi- 


’-Q 21, R. 50 (2)—proceedings ie 

! which leave is applied for bo execute de- 
] cree under O. 21, R. 50 (2) is applioa- 
, tion in execution 

134 I C 1026=13 Lah 327 = 33 P L R 598= 
1 R 1931 Lah 1026=A I R 1931 Lah 735. 

-O. 21. R. 50(1) (c) and 0.30— 

Award filed—Proceedings leading up to 
decree is net suit for purposes of O. 30 
and O. 21, R. 50 

134 I C 1026=13 Lah 327=33 P L R 598= 
I R 1931 Lah 1026 = A I R 1931 Lah 735. 

-O. 21, R. 50 (2)—Decree against 

firm transferred to another Court 
cubing Court can grant leave to exeoL* 
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it against particalar person as partner 

131 I C 376=1 R 1931 Lah 472= 
A I R 1931 Lah 507 (2) 

- O. 21, H. 50(2) and S. 42—Leave 

must be obtained from Court which pas¬ 
sed decree and nob execubiog Court— 
S. 42 does nob give latter this jurisdic¬ 
tion 

141 I C 61=13 P L T 751 = ! R 1933 Pat 
41= 11 Pat 580=A I R 1932 Pat 323. 

- O. 21, E. 50—Decree a^iiosb mem¬ 
bers of firm requires execution af^ainet 

them and not merely against firm 

143 1 C 228=1 R 1933 Pesh 20= 

A 1 R 1933 Pesh 63. 

-O. 21, B. 50. 01. (U (b)-Words 

**or who has been adjudged to be part¬ 
ner*'—Scops of, indicated 

140 I C 40= 26 S L R 228= 
1 R 1932 Sind 172=A 1 R 1932 Sind 199. 

- O. 21. B. 50 and S. 42-S. 4-2 does 

nob confer powers on transferee Court of 

dealing with all subsidiary applications 

(e. g. application for Dave to execute 

decree) filel after pissing cf decree 

131 I C712 = I R 1931 Sind 72 = 
25 S L R 460=A I R 1931 Sind 82. 

- O. 21, R. 50 (1) and (2) and S. 42 — 

Provisions of O. 21. R. 50 (l) and (2) 
apply to award filed under Arbitration 
Act just as in case of decree passed by 
Court in which award is filed—8. 42 
does neb apply whan Court is called 
upon not to execute decree but to deter¬ 
mine liability of person nob on record 

131 1 C 712 = 1 R 1931 Sind 72= 
25 S L R 460=A 1 R 1931 Sind 82. 

-O. 21, 11. 52—Custoily Court has 

no power to make rateable distribution 
unless it happsns to be the attaching 
Court as well 

37 C W N 820=A I R 1933 Cal 814. 

- O. 21, R. 52—Appointment of re¬ 
ceiver by Court of rents aud profits— 
R. 52 has no application 

144 I C 142=60 Cal 345 = 
I R 1933 Ca! 507=A I R 1933 Cal 417. 

“ O- 21, R. 52,— Proviso—Custody — 
Money in dopositin Court in the name of 
B assigned by D to P — Subsequently the 
money attached in execution of decree 
of the High Court against B which di¬ 
rected the Subordinate Judge to pay 
over the money to a sheriff —P applying 
for withdrawal of the money and on re¬ 
fusal to pay ha applying to detain tlie 
rnoney bill disposal of his previous ap¬ 
plication — Money still lying in the 
Court Uelcl: there was no transfer of cus¬ 
tody and O. 21, R. 52 applied and the 


CIVIL P. C., O. 21. R. 52. 

Court of the Subordinate Judge was the 
proper Court to determine the question 
of title between P and the decree holder 
in the High Court suit 

! 35 C W N 517. 

j- O. 21, Rr. 52, 53 — Money in custody 

! Court is not assets in attaching Court 
' unless such monsy is ordered to be 
i credited bo attaching Court 
1 144 I C 252=37 M L W 366=1933 M W N 
; 660=65 M L J 347 = 1 R 1933 Mad 401= 

AIR 1933 Mad 342 (2). 

- O. 21, R. 52 —Leave of Court is 

' necessary b3fore attachment can issue 
' against property in hands of receiver 
I appointed by Cou»t 

I 130 I C 836=12 P L T 318= 

I AIR 1931 Pat 204 (1). 

1 - O. 21, R. 53 (G) — Attaching decree- 

I holder is nob bound by compromise befc- 
I vveen parties to attached decree during 
j proceedings for further leave to appeal il 
I judgmenb-debtor hal notice of atbaoh- 
! ment—S. G4 doss not anply 

141 I C 6 25=1932 A L J 792 !l 

A I R lOSSAll 82. 

j- O. 21, Rr. 53 and 83—Judgment- 

debtor depositing money in Court to set 
! aside mortgage sale—Attaching creditor? 
! of decree-holder purchaser by order oi 
Court withdrawing part of deposited 
' amount—Decree.holder not consenting— 
Decree-holder can challenge validity of 
' deposit—Deposit is noc desree and R. 53 
j does not apply—Sale should nob be con¬ 
firmed unless morfgigee decree-holder 
( refunded amount withdrawn 
142 I C 125=36 C W N 955 = 59 Cal 1464 = 
! R 1933 Cal 236=A I R 1933 Cal 39. 

- O. 21, R. 53(1)—Prel iminary decree 

in partition suit attiched — Procedure 

under R. 53 (4) is to be follo"' 0 'l 

133 I C 181=1 R 1931 Cal 645 = 58 Cal 934 = 

A 1 R 1931 Cal 80. 

- O, 21, K. 53 — Abfcachment before 

judgment—Decree obtained —J udgraeot- 
debtor becoming insolvent — Attaching 
I creditor cannot proceed under O. 21, 

R. 53 

145 I C 695 = 6 R N 55=29 N L R 303 = 

A I R 1933 Nag 229. 

— —-O. 21, R. 53 and sub.Cl. (l)—Preli¬ 
minary decree for foreclosure obtained 
by -A—.\btachmont of preliminary de- 
' cree by B-—Subsequent fiiiil decree ob- 
! bained by A A is entitled to execute 
decree and take possession in spite of at¬ 
tachment 

10 O W N 66S = A I R 1933 Oudh 3-4®. 



480 


479 


Current Digest, 1931-1933 


CIVIL P C . O. 21, R. 53 

-O 21, R. 53—Mooey decree cannot 

be sold—H, 53 must be followed 

141 I C 37 — 12 Pat 36=1 R 193 Pat 39= 
13 P L T 612 = A I R 1932 Pat 349. 

- O. 21, R. 53 — Attachment of ex- 

parte decree m favour of judgment- 
debtor—1 ‘jX parte decree set aside Lut 
decree again paseed in favour of judg 
ment-debtor after trial on merits — At¬ 
tachment of decree-holder revives as 

soon as fresli decree is passed 

A I R 1933 Rang 346. 

- O. 21, Rr. 53 («) and (2)—Dooree 

attached—Adjustment of such decree not 

certified cannot he recognized 

145 I C 525=11 Rang 420 = 8 R R 49 = 

A ! R 1933 Rang 239. 

- O. 21, R. 53 (6)—Order and attach¬ 
ment valid — .Adjustment whether prior 
or suhse<iuent to attachment is im¬ 
material 

134 I C 506 = 9 Rang 140 = 
I R 1931 Rang 298 = A 1 R 1931 Rang 185. 

- O. 21, H, 53—Judge ordering .at¬ 
tachment and falling ill—Notice issued 
in form ordered by Judge and sealed but 
riigued by Court reader for Judge—This 
does not prevent attachment from being 
etfectivo 

134 I C 506 = 9 Rang 140=1 R 1931 Rang 

298=A I R 1931 Rang 185. 

■-O. 21, H 5 4—Agreement by judg¬ 

ment debtor H to execute mortgage in 
fovour cf decree-holder A Decree for 
.apscilic performance obtained by A' C 
r!uhseqiiently attachiug property agreed 
to be mortgaged in exec^ution of money 
decree against R — Applicition by A for 
execution of his decree On R failing to 


j CIVIL P C.. O. 21, R. 54 

to procls.matlon by beat of drum procla. 

matioD in loud voice adjacent to property 

for attflchmenr, is Rufficient 

136 1 C 335 = 16 R D 130=1R 1932 OuiHi 
127=8 OWN 1353=A 1 R 1932 Oudh 76. 

I- O. 21, lir, 54 and 66 (2)—Ntotioe is 

i not required before sale proclamation in 

execution of rent decree 
i 133 I C 686=10 Pat 138=12 P L T 736= 
I R 1933 Pat 398=A I R 1931 Pat 267. 

i - O. 21, R. 54 (2) (3) —■ Sale on date 

! of attachment but after it—Attachment 

' nob according to Rr. 54 (2) and (3J— 

' Bona fide transferee without notice is 

not afl'ectsd by attachment 
• AIR 1933 Rang 198 (2). 

- O. 21. Rr. 54 and 46 — Mortgage 

I debt is to he attached under R, 46 and 

i nob under R. 54 

144 I C 175 = 1 R 1933 Rang 90= 
A I R 1933 Rang 61 (2). 

- O. 21, R. 57 —Applicability—R. 57 

does not apply whore there is no ap¬ 
plication for attachment and sale of 

I 

I property 

' 134 I C 972 = 55 Bom 693=33 BLR 1130= 
I R 1931 Bom 5S6=A I R 1931 Bom 550. 

——O. 21, R. 57—"rias been attached’ 

explainei — Property attached before 

judgiiiepE was not included by legis- 

' laturo to be excluded 
134 I C 972=55 Bom 693 = 33 BLR 1130 = 
I R 1931 Bom 556 = A 1 R 1931 Bom 550. 

- O. 21, R. 57 — “Attactiment shall 

cease”— l‘braso applies only to subject 

matter of execution application 
134 I C 972=55 Bom 693=33 BLR 1130= 
I R 1931 Boro 556=A I R 1931 Bom 550. 


execute Tiiovtgagc, Court executing sin'ie 
property put to sale by C A lield enti¬ 
tled to declaration that property could 
Ur sold only subject to bis charge — 
Neither A nol C could rely on T. P. Act 
ft 

139 I C 610r.T34 BLR 117 = 1 R 1932 Bom 

524=A i R 1932 Bom 301. 

- O. 21, K. 54 —liiimov d»lo propevby 

of ju Igrnotib-debtor in custody of receiver 

apfioiritod iu aiiotiier suit U.^cr^’c-boldor 

can attach property in bis hands with 

leave of Court under O. 21. R. 5! 

144 I C 142 = 60 Cot 345 = 
I R 1933 Cal 507 = A I R 1933 Cal 417. 

- O. 21, 1^ 5 1 — In Spite cf decree- 

hoidvi ’s \% lUingns.s-s Lo pay process fee. 
execution a]jpi:outiOQ dismissed Rovi- 
sio 1 was :il b wed 

143 1C 180=10 O W N 2G3 = I R 1933 
Oudh 169 = A I R 1933 Oudh 225. 

-O. 21, U. 54—In case of resistance 


-O. 21, R. 57—Decree attached in 

execution of order cle?ctee — Application 
by attaching decree-holder to execute at¬ 
tached daovee—Attachment of attached 
decree does net terminate on dismissal in 
defauU of the decree of attaching decree- 

holdo. ^ ^ 667 = 1 R 1931 Lah 651 = 

A 1 R 1931 Loh 705. 

-O. 21. n. 57 —Apidicahility—B. 57 

has no application v.hoie there has been 
„o default ty p.., eo9. 

--O. 21. R- 57—Abtachnient of pro- 

perty in execution of decree—Mortgage 
of such property after attachment has 
ceased and before fresh attachment is 

A I R 1933 Rang 169. 

-O. 21. R. 58 — Attachment before 

judgment docs not create a charge in fa 
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vour of the attaching crerlitor 
~ AIR 1933 All 953. 

-O. 21, R. 58—Court cannot dismiss 

• objections sumnaarily on supposed 
ground of delay without giving objector 
•or his pleader opportunity to explain 
delay ^ 

444 = 1933 A L J 1177=6 R A 108= 
^ A 1 R 1933 All 751 (1). 

/- —O. 21, R. 58—Objection to attach¬ 
ment of property under—Magistrate is 
'Under a duty to investigate claim as 
under O. 21, R. 58 

144 I C 883=1933 A L J 265=1933 Cr C 
278=19 A I Cr R 251=14 L R A Cr 73 = 

6 R A 6 = 34 Cr L J 847 = 
AIR 1933 All 135 (1). 

- O. 21, R. 58—Village, sought to be 

•sold in execution, transferred by judg¬ 
ment debtor — Judgment debtor cannot 
ask for stay of execution on ground that 
he will suffer injury if those particular 
villages are sold—Proper remedy is for 

transferee to object under O 21, R. 58 
138 I C 847=54 All 874=1 R 1932 All 503 = 
1932 A L J 603=A i R 1932 All 551. 

- O. 21, R. 53 — B dying before suit — 

Suit brought against C — B’s daughter’s 
•son treating him to be B's sole legatee 
and decree obtained-“Property in pos¬ 
session of n’s daughter D sought to be 
attached—D’s objection allowed—No ap¬ 
peal held to Ho from order allowing D’s 
objection 

139 1 C 785=193 2 A L J 125 = 1 R 1932 

All 589=A I R 1932 All 263. 

O. 21, R. 58 — Objector can take 
plea under S. 4i, Evidence .\cb, that do- 
cree against him was pasied without 
jurisdiction — It can be raised at any 
•stage of proceedings unless there is bar 
of res judicata or estoppel 
136 I C 353=1 R 1932 All 177 = 1931 A L J 
653 = 53 All 747=A I R 1931 All 689. 

-O. 21, R. 58 — .Attachment osasing 

within one year — Claimant need not, 

bring suit for decl-araMon of title 
133 IC 318=1931 AL J 856 = 1 R 1931 All 
638 = 53 All 918 = A 1 R 1931 All 608. 

O. 21, Kr. 58 and ()3—Rules must i 
•be rei-d as part of whole sc’nemo on point ' 
of attachment and fale 

137 1 C 603 = 34 BLR 206=1 R 1932 
Bom 306=A I R 1932 Bom 210. 

O. 21, Ur. 53 an 1 100 — Remedy cf 
unsuccdtsful claimant under R. 58 is by 
•suit only—-Scope under Rr. 58 and 103 
being same he cannot again apply under 
R. 100 

.141 1 C 100=36 C W N 1034 = 56 C L J 250 
= I R 1933 Cal 80=A J R 1933 Cal 233, 

1931 33 T. D. —31 & 32 


CIVIL P. C.. O. 21. R. 58 

-O 21, Rr. 58 to 63—Rules of Prac¬ 
tice, R. 102—Small Cause Court’s power 
in execution stated—Claim case under 
R. 102 of Rules of Practice is not in it¬ 
self suit but is proceeding in suit—Deci¬ 
sion in claim case is final subject to new 
trial 

139 I C 183=36 C W N 397 = 1 R 1932 Cal 
608=59 Cal 827 = 56 C'L J 349 = 

A 1 R 1932 Cal 661. 

-O. 21. R. 58—Attachment in execu¬ 
tion cf decree—Objection to attachment 
—Court should investigate into claim 
and not hastily admit objection and dis¬ 
miss execution 

145 I C 736 = 6 R L 133 = 
A 1 R 1933.Lah 421. 

-O. 21. R. 58 — Sale under mortgage- 

decree—Objection disallowed—Suit need 

not be brought within one year 

141 I C 252 = 33 P L R 1033 = 1 R 1933 

Lah 97 —A I R 1933 Lah 75. 

-Q 21, R. 58 and O. 34, R. 5—Pinal 

decree for sale of property under O. 34, 
R. 5 —Objection under O. 21, R. 58. to 
sale of property cannoh b^ entertained 
143 I C 246 = 33 P L R 868 = 1 R 1932 Lah 

644 = A I R 1932 Lah 618. 

-O. 21, R. 58 and S. 47—Objection 

misdescribed 4s one under O. 21, R. 58 
while really coming under S. 47—Court 
under mistake dealing vvith case as under 
O. 21, R 53—St.ili order is decree and 
is appealable 

137 I C 258=33 P L R 496 = 1 R 1932 Lah 

315=A I R 1932 Lah 376. 

-O 21, Hr. 58 and 63—Mere attach¬ 
ment does nob givo reversioner right bo 
sue for declaration tijat it shall not 

al'fect his reversionary riulita 

13G i C 265=13 Lah 524=33 P L R 46 = 
I R 1932 Lah 2r/---A I R 1932 Lah 179. 

-O 21, H. 58—Question ai ising in 

proceeding.s under IL 58 i^ qu- sbion of 

possession and its nature and not of title 

132 ! C 666=1 R 1931 Lah 650 = 

A I R 1931 Lah 666. 

-O. 21, R. — CRiestion of posses¬ 
sion loft out and instead Court deciding 
question of fraululenb trausi'er not in 
issue and question of title—Order is 

liable to be set aside in revision 

132 1 C 666 = 1 R 1931 Lah €50 = 

AIR 1931 Lah 666. 

-O. 21, R. 53 Objection laised by 

mortgagees to property—Portion of con¬ 
sideration proved to be fictitions and 
fraudulent — Transaction must bo de- 
I dared void in toto 

133 1 C 118 = 32 P L R 201=1 R 1931 
, Lah 742 = A 1 R 1931 Lah 430. 
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- O. 21, R. 58 — Atfcachmenti by Re¬ 
venue Court in execution of rent decree 
—Objection to attachment is enterfcain- 
able 

139 I C 452=1 R 1932 Mad 709=1932 
M W N 1287=37 M L W 655 = 

A I R 1932 Mad 716. 

- O. 21, R. 58—Mortgage-decree di- t 

recting sale—No claim under R. 58 lies 
—’Quaere —Whether if decree-holder at¬ 
taches mortgaged property, claim lies 

139 I C 452=1 R 1932 Mad 709=1932 
M W N 1287=37 M L W 655= 

A 1 R 1932 Mad 716. 

- O. 21, R. 53—Court attaching debt 

cannot inquire into existence of truth of 
debt 

136 I C 337=1 R 1932 Mad 289 =61 
M L J 863 = 34 M L W 906=1932 M W N 

280=A 1 R 1932 Mad 169. 

- O. 21, R. 58 — Consideration of— 

Claim under R. 58 put in after sale is not 
infructuou^ 

134 I C 809 = 55 Mad 251 = 1 R 1931 Mad 
857=61 M L J 884 = 34 M L W 385= ! 
1931 M W N 902 = A 1 R 1931 Mad 782 * 

-- O. 21, Rr. 58 and 88—If attach¬ 
ment constitutes infringement of rights 
of real owner he can pay money under 
protest and seek proper remedy to have 
same back 

135 I C 24=34 M L W 399=1 R 1932 
Mad 56=A 1 R 1931 Mad 753 

I 

- O. 21, Rr. 58 and (13—Transfers up¬ 
held against some creditors in previous 
objection under O. 21, R. 58 or in suit 
under O. 21, R. 03 —Other creditors are 
entitled still to apply to sot aside the 
transfers under S. 53, Provincial Insol¬ 
vency Act 

A I R 1933 Nag 365. 

■- O. 21, R. 58 and S. 151—Objections 

dismissed for default can be restored 
under S. 151 

143 I C 584 = 29 N L R 176=1 R 1933 
Nag 180=A 1 R 1933 Nag 176. 

-O. 21. R. 58—Objector in posses¬ 
sion of property — Decree holder must 
prove that property belongs to judgment- \ 
debtor 

17 R D 939=10 OWN 1017 = 

A 1 R 1933 Oudh 473. 

- O. 21, R. 58—Order under O. 21, ^ 

R. 58 without consideration of evidence i 

—-High Court will interfere in revision 

though petitioner has remedy by way of 

suit j 

142 I C 628= 14 P L T 70=1 R 1933 Pat \ 

ISO—A I R 1933 Pat 158. I 

-^O. 21, R. 58—Rent decree—Objec- | 

tt r claiming title to tenure cannot come ^ 


CIVIL P. C., O. 21, R. 58 

under O. 21, R. 58 

142 1 C 40=13 P L T 643=11 Pat 790 = 
I R 1933 Pat 104=A 1 R 1933 Pat 32. 

O. 21, Rr. 58 and 63—^Attachment 
of property — Removal of attachment 
without hearing parties and on misun¬ 
derstanding of order passed in another 
suit—Mistake found out by Court and 
properties directed to be sold—Order is 
proper 

A I R 1933 Rang 172. 

O. 21, R. 58—Objection to attach¬ 
ment before judgment on basis of sale— 
Sale executed for consideration one 
month before suit—Onus is on plaintiff 

to show sale is fraudulent or collusive 

144 I C 315=1 R 1933 Rang 103= 

A I R 1933 Rang 91. 

- O. 21, R. 58 and S. 47—Defendant 

sued as legal representative—Suit dis. 

missed against him—Objection by him 

claiming to bo mortgagee in possession 

for removal of attachment in execution 

of decree pas-ed in suit is to treated as 

under S. 47—Fact that it is described as 

under O. 21, R. 58 is immaterial 

135 I C 328=1 R 1932 Rang 40 
=A 1 R 2931 Rang 314. 

- O. 21, Rr. 58 and 62—When claim 

is under R. 58 Court is bound to investi¬ 
gate it 

134 I C 746=9 Rang 367=1 R 1931 Rang 

314=A 1 R 1931 Rang 310. 

-- O. 21, R. 58— Objection under 

R. 58—Sale held but not conBrmed— 
Attachment does not cease and can be 
raised 

145 1 C 142=27 SLR 256 = 6 R S 24= 

A 1 R 1933 Sind 198. 

- O. 21, Rr. 58 and 62 — Decree- 

holder not objecting to oral objections to 
attachment without application in writ¬ 
ing— He cannot subsequently urge that 

no written application was submitted 

143 1 C 702 = 1 R 1933 Sind 144= 

A 1 R 1933 Sind 126. 

- O. 21, Rr. 59 to 61—Rules apply to 

investigation of claims in attachment 
before judgment 

146 I C 9=6 R N 68=A I R 1933 Nag 297. 

■- O. 21, R. 59—“Interest" has rela¬ 

tion with possession, not title—Objector 
not in possession — In order to succeed 
he must show that person in possession 
holds it on his behalf 

146 I C 9=6 R N 68=A I R 1933 Nag 297 

- O. 21, R. GO “Objection to attach¬ 
ment— Objector found to be in posses¬ 
sion not in trust for judgment-debtor ’ 

Attachment should be removed 

A I R 1933 Rang 259i. 
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O. 21, Rr. 61, 63 and 66 —A obtained 
decree against B—B had mortgaged bis 
property to C —J attached B's proper¬ 
ties—Under O. 21. R. 58, C preferred a 
claim petition stating that he had pur¬ 
chased property mortgaged to him from 
B — C's claim was dismissed and the order 
becoming conolnsive under O. 21, R. 63, 
C brought present suit on his mortgage 
and contended that his claim petition 
having been dismissed the mortgage re¬ 
vived under law—Held that ^ who bad 
purchassd the mortgage-property under his 
decree could challenge valid its 3if mortgage 
though he had notice of it uuder O. 21, 
R. 66—Held also that order under O. 21* 
R. 61 was not order in rem and hence 
mortgage in favour of C did not revive— 
Held further that the mortgage had be¬ 
come extinguished in sale 

38 M L W 813=1933 M W N 1357= 

A I R 1933 Mad 879 


21, Rr. 62 and 60—Under R. 62, 
Court is satiahed of existence of mortgage 
and under R, 66 the purchaser buys pro¬ 
perty with notice of mortgage—Hence 
such purchaser is not precluled from 
challenging validity of mortgage 

39 M L W 813 = 1933 M W N 1357 

=A I R 1933 Mad 879 

O. 21, Rr. 62 and 66—"Puisne mort¬ 
gagee purchasing property in his decree 
^ Application to notify his encumbrance 
m execution of subsequent mortgage— 

R. G2 does not apply, but application is 

maintainable under R. 66 

132 I C767=| R 1931 Oudh 319=8 OWN 

179=A I R 1931 Oudh 157. 


O. 21, R. G3 Attachment of 


party m execution of decree—Dismiss 
of objection by claimant to property a 
tached—Declaratory suit—Valuation 
suit IS amount of decree where value 

I 43 ^f r decree amount 

143 1 C 275 = 1933 A L J 222 = 55 All 315 

A 1 R 1933 All 249 (F I 


21 . Rr. C3 and 58—Objection i 
attachment on the basis of sale dee 
dismissed Regular suit under R. 63- 
P'^cof is a shifting one—Plainti 

the execution of deed an 

then defendant should prove the ref 
character of the deed 

144 I C 1002=6 R A 25 = 55 All 266. 

A I R 1933 All 191 


Party aggrieved 
order of Collector in appeal has right 


CIVIL P. C., O. 21. R. 63 
suit 

141 I C 606=54 All 767=1 R 1933 All 73 = 
13 L R A Rev 284 = 16 R D 438=1932 A L J 

514=A I R 1933 All 502. 

~ "O. ,21, .R. 63—Purchaser in execu¬ 

tion of his own decree subject to mort¬ 
gage lion declared by Court without ac- 
I quiescing in order can question validity 

' of mortgage within one year of the order 
131 1 C 674=1931 A L J 1=1 R 1931 All 
418 = 52 All 1032=A I R 1931 All 139. 

21, R. 63 Objection dismissed 
on ground of unnecessary delay—Still 

: suit must be brought within one year 
144 I C 993=35 BLR 147=57 Bom 213 = 6 

RB31=AIR 1933 Bom 190. 

^ 21, Rr.63,59 and 66—Undivided 

interest of member of joint family at¬ 
tached during pendency of partition pro¬ 
ceedings and ordered to be sold—Final 
decree for partition passed subsequently— 
Court must take notice of partition and 
proclaim for sale ascertained share of the 
mem her 

137 I C 603=34 BLR 206=1 R 1932 Bom 

306=A I R 1932 Bom 210. 

I 21, Rr. G3, 4G, f58 aod GO—No 

J adverse order under O. 21, R. 63, made 
I against debtor It is not necessary for 

i him to bring a suit witliin one vear 
I 133 I C 248 = 1 R 1931 Bom 360=33 BLR 

396=A I R 1931 Bom 288. 
21, R. 63 Appeal from original 
side from order in claim case dees not lie 
I 37 C W N 641 = 60 Cal 914 = 

^ air 1933 Cal 715. 

' 21, R. 63 Whether order in 

; claim case is judgment— (Quaere) 

37 C W N 641=60 Cal 914 = 

_^ ^ , A I R 1933 Cal 715. 

\J. At, R. 63—Objection to attach, 
ment raised by alleged mortgagee dis¬ 
missed Declaratory suit under O. 21, 

R 63 —Onus of proving that mortgage 
was effected for consideration and in 
good faith lies on claimant and Court 
should give definite finding on such 
point 

AIR 1933 Lah 855. 

O. 21,R. 03—Whether the judgment- 
debtor is necessary partv: (Quaere) 

144 I C 524=1 R 1933 Lah 498 
^ =A I R 1933 Lah 573. 

KJ. 21. R. 63 Dismissal of objection 
to execution on basis of gift — Suit by 

objector under O. 21, R, 03 — Plairtilf 
should prove genuineness of gift even 
though defendant has nob specifically 
pleaded that gift is collusive ' 

_O ‘ ^ *933 Lah 550. 

O ^1, R.03 Objection to execution 
on strength of gift dismissed —Suit under 
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O. 21, R G3-- Onus of proviug genuine¬ 
ness of sift is on such person 

142 1 C 112 = 34 P L R 363 = ! R 1933 Lah 

173=A I R 1933 Lah 537. 

O. 21, R. G3—Attachment of pro¬ 
perty in execution of decree — Objection 
to attachment on basis of gift deed in 
favour of objector — Order that attach¬ 
ment was not properly effected and that 
property should be released—Subsequent 
formal order accepting objection of 
claimant Suit to declare gilt as ficti¬ 
tious and fraudulent is not suit under 
O. 21, R. G3. and is governed by Art. 120 
and not Art. 11, Lim. Act 

144 J C 378 = 34 P L R 443 = 1 R 1933 Lah 

460=A I R 1933 Lah 449. 

O. 21, R. G3 — Suit under O. 21, 
G3 — Onus lias on plaintiff to establish 
botli consideration and good faith i 

131 I C 383=12 Lah 763 = 32 P L R 350= ! 

I R 1931 Lah 479=A 1 R 1932 Lah 174. , 

-O. 21, R. 03 — Suit under O. 21, ' 

R. 03, by vendee from judgment.debtor 
—Substantial portion of consideration 
found to he fraudulent — Whole transfer i 
should he treated as fraudulent and 
voidable at instance of person adversely 
affected 

131 I C 383=12 Lah 763 = 32 P L R 350 = 

I R 1931 Lah 479=A I R 1932 Lah 174. 

- O. 21, U. 03 — Suit under O. 21,, 

R. 03, is of comfirebensive nature and 
not confined to whether execution order 
is correct 

132 ! C 215=13 Lah 143 = 33 P L R 345 = 

! R 1931 Lah 551=A ! R 1931 Lah 483. ! 


■-O. 21, R. 03 — Attaching creditor 

whose attachment is raised on objection 
from trrinsferoo can institnto suit to 
Ofetal>liiih his right without impleading 
other creditors of judgment.dehtcr 

133 i C 118=32 P L R 20 1=1 R 1931 Lah 

742=A ! R 1931 Lah 430 


-O. 21, R. 03—Claim petition dis¬ 
allowed—Attaobenent ceasing but claim¬ 
ant not fiting suit within one yc.ir — 
Claimant is nob precluded from raising 

his riglit or title 

131 I C 225 = 1 R 1931 Lah 383 = 

A I R 1931 Lah 74. 


- O. 21, R. 03—Dismissal of first oh. j 

joction to attachment bars second ob- 1 

jection I 

130 I C 406 = 32 P L R 413 = 1 R 1931 Lah ; 

278=y\. I R 1931 Lah 6. j 

- O. 21, Hr. 03, 01 and 06 — .1 ob¬ 
tained decree against I» — B had mort¬ 
gaged bis pr.operty to C — A attached B's j 
properties—Ur»der O. 21, H 58, C pre- • 
forred a claim petition stating that lie > 


CIVIL P. C.. O. 21, R. 63 i 

bad purchased property mortgaged to him 
from B — C's cUim was dismissed and the 
order becoming conclusive under O. 21, 
. R. 63, C brought present suit on his 
! mortgage aud contended that his claim 
petition having been dismissed the raort- 
I gage revived under law—Held that ^4 who 
I had purchased the mortgage property 
j under his decree could challenge validity 
I of mortgage though he had notice of it 
I under O. 21, R. 66—Held also that order 
; under O. 21, R. 61 was not order in rem 
and hence mortgage in favour of C did 
not revive—-Held further that the mort. 

gage had become extinguished in sale. 

38 M L W 813 = 1933 M W N 1357= 

A I R 1933 Mad 879. 

-O. 21, R. 63—Madras Estates Land 

Act (1908) S. 192 relates only to procedure 
and does not extend jurisdiction conferred 
upon Revenue Courts by S. 189 — Re¬ 
venue Court has no jurisdiction to try 

suit under O. 21, R. 03 

A I R 1933 Mad 865 

-O 21, R. 63—Appointment of recei¬ 
ver under S. 92— Attachment in execu¬ 
tion of decree—Di«nii?sa.l of claim and 
suit under O. 21, R. 03 — Sanction to 

sue receiver is not necessary 

1933 M W N 152=37 M L W 346 = 

A 1 R 1933 Mad 340. 

-O. 21, R. 03—Scope of suit under— 

A suit to show that the olainiant has a 

title to the property and that the order 

of attachment was not properly made 

would lie under O. 21, R. 03 

142 I C 395=37 M L W 437=1933 M W N 

669 = 1 R 1933 Mad 224 = 
A 1 R 1933 Mad 328. 

- O. 21.R. 03 — Suit under 0.21, 

R. (>3 — Plaintiff basing his claim on 
alienatiou—Burden of proving that ali¬ 
enation is vui l lies on r laintiff — But 
the hufdeu is very light unless de¬ 
fendant has something substantial to say 
to tlie contrary 

137 I C 879=1 R 1932 Mad 475 = 55 Mad 
743=35 M L W 276 = 62 M L J 236 = 
1932 M W N 97=A 1 R 1932 Mad 302. 

- O 21, R. 03—Claim petition rejec¬ 
ted witlicub investigation—Claitnanb su¬ 
ing under R. 03 — Defendant pleading 
that plaintiff’s title was based on nomi¬ 
nal transaction intended to defraud cre¬ 
ditors — Durden of proving fraud is on 
defence 

128 1 C 453=32 M L W 57 = 1 R 1931 Mad 

37=A I R 1931 Mad 40. 

- O. 21, R. 03—Creditor cannot with¬ 
out previous leave bring declaratory 
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auitf as to insolvent’s property 

145 I C 697=6 R N 54 = 
A I R 1933 Nag 217. 

-O. 21. R. 63 — Ostensible owner 

under registered sale deed suing— Facta 
throwing suspicion on genuinensss of 
transaction admittel—Burden of proof 
lies on plaintiff ■— If no such facts are 

admitted, the burden is on defendant 

143 i C 419=1 R 1933 Nag 169= 

A I R 1933 Nag 185. 
O. 21, R, 63—Order by executing 
Court on objection under O. 21, E. oS is 
covered by O. 2i, R. 63 whether passe 1 
after or without inveptigstion 

131 1 C 77=1 R 1931 Oudh 189=7 OWN 
1173=6 Luck 461=A I R 1931 Oudh 1 (F B). 

O. 21, R. 63 — Order under S. S'i?, 
Succession Act—Suit to contest order— 
Consequential relief involved—Court-fee 
is to be paid on subject matter 

141 I C 221=A I R 1933 Pesh 13 
21, R. 63 Wrong order of dis¬ 
missal of claim for removal of attach¬ 
ment Claimant having remedy of suit 
under O. 21, R. 63 to which there can 
be CO defence. Iligh Court can interfere 
in revision even though remedy of suit 
is open 

AIR 1933 Rang 259. 
j O. 21, R. 63—Declaratory suit dis¬ 
missed on ground of ceasing of attach- 
ment due to dismi?sil of execution pro- 
ceedings does not decide title to attached 
property 

^ air 1933 Rang 190. 

^•21. R. 63 Plaiutilf must aflirma. 

tively prove his t’tlo 

144 I C 851=6 R R 13 = 

_^ A I R 1933 Rang 129. 

R- 63—Attachment of land — 
Suit by claimant that it belongs to him 
and is not liable to attachment and sale, 
on basis of sale deed from julgmont- ■ 
debtors ^Evidence of both parties should ' 
be taken in deciding case and not merely • 
that of the creditor defendant 

144 I C 851 = 6 R R 13 = 
_ ^ ^ A I K 1933 Rang 129 

n or under 

O. ^1, R. 63—PlaintilT can recover costs 

in prior miscellmeous proceedings as 
damages 

144 I C 315=1 R 1933 Rang 103 = 
n 91 A I R 1933 Rang 91. 

Al, R. 63 Claim for removal of 


attachment dismissed — Claimant suin- 

both attaching creditor and ‘judgment- 
^btors for declaration that he is owner 
'^alue of property more than value cf 
decree—Value governing jurisdiction is 


CIVIL P C., O 21, R. 63 
value of property 

137 I C 54=1 R 1932 Ran'^ 88 = 

AIR 1932 Rang 20. 

] O, 21, R. 63 —Orders passed on ob¬ 
jections are governed bv O. 21, R. 63 
135 I C 326 = 9 Rang 561=1 R 1932 Rang 

38=A I R 1931 Rang 279. 
21, R. 63 — In execution more 
than one set of properties attached and 
Court while dealing only with one set of 
properties, ordering that attachment he 
released and made note “case closed”— 
Application for removal from attach¬ 
ment of another set oi properties dis¬ 
missed By order of Court decree-holder 
filing . another application for attach, 
mant of property involved in objection 
proceedings 'and ohjoctor also filing 
another application wdiich w’as dismissed 
Second application is mere superfluity 
I and for purposes of .^uit under O. 21, 
R. 63 tirtio beriins to run from date of 
dismissal of first application 

131 I C 727 = 1 R 1931 Rang 151 = 
^ AIR 1931 Rang 183. 

Br. 61 and it)—Two appiica- 
sions for sale in execution of twodecreos 
of different decree-holders—Sale ’should 
bo ordered first in case of application 
whicli is prior—Existence of older for 
sale in execution of other decree sliould 
be notified 

138 1 C 68e = A I R 1933 Lab 10. 
O. 21, Rr. () 1 and f-'O — Court salo 
without attachment is not neeessaiily 
bad 

129 I C 779 = 57 Cal 1206 = 1 R 1931 Cal 

_ . 251=A I R 1931 Ca! 35. 

U. 21, R. 61 Court in execution 
can sell any right and interest of jiulg. 

he is competent to sell 
134 iC4/2--l R 1931 Oudh 376 = 8 O W N 

785=15 R D 412=7 Luck 111 = 

' AIR 1931 Ondh 352. 

' 21, Hr, 64 and — Money decree 

■ cannot be sold—R. 53 must bo followed 
141 I C 37=12 Pat 36r-Tl R 1933 39 = 

13 P L T 612=A i R 193 2 Pat 349. 

O. 21. R. () j Salo is complete 
when property is knocked down to hi'^h- 
est bidder ° 

131 I C 227 = 1 R 1931 Lah 387 = 
^ ^^31 Lah 78. 

O. 21, Pvr. itr>, f.y, 84 and 66 — Sale 
is comploto when hid is accepted by re 

porcont is made 
_0 21 P 1^32 Rang 17. 

1 ■ 7^’ proclamation 

legihy drawn after notice to judgment 

debtors under O. 21. R. 66 - One jud-*' 
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ment debtor dying and notice issued to 
hia heirs No fresh sale proclamation 
is necessary 

145 I C 731=A I R 1933 All 654. 

- 0 . 21 , R. 0(5—Omission to mention 
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given—Misdeiscription is nob material 
irregularity 

37 C W N 622=A I R 1933 Cal 662. 

O. 21, R. 66 (2) (e)—0ourb*8 duty to 


incumbrances in sale proclamation can¬ 
not be by itself injurious to judgment- 
debtor 

143 I C 673 = 55 All 519=1 R 1933 All 310 
= 1933 A L J 1273 = A I R 1933 All 546 

O. 21, Hr. 00 and 90 (Allahabad), 
Prov. (b) — ludgment debtor failing to 
object to under valuation of property 
even where noticed under K. 0(> — He is 
estopped from urging undervaluation as 
ground for material irregularity 

143 I C 673 = 55 AM 519 = 1 R 1933 All 
310 = 1933 A L J 1273=A I R 1933 All 546. 

O 21, H. 00 — Under.valuation of 
property may amount bo material irre- 
gularifcy if it misleads bidders and pre¬ 
vents thorn from olVering adequate prices 
143 I C 673=55 All 519 = 1 R 1933 All 
310=1933 A L J 1273=A I R 1933 All 546. 

-O. 21, R. 00 — Suit by pusine mort¬ 
gagee—Subsequent mortgagee who had 
redeemed prior mortgagee impleaded — 
Prior mortgage not sot up—In execution 
subsequent mortgagee applying for prior 
mortgage being shown in sale proclama¬ 
tion— Held that only claim under prior 
mortgage should he sliown without men¬ 
tioning whether such right subsisted 

1933 A L J 89=A 1 R 1933 All 287. 

-O. 21 , R. 00 —Order under, unless 

adjudicating jights of parties is not de¬ 
cree and therefore is not appealable 

142 I C 888=1932 A L J 859=1 R 1933 
All 142=A I R 1932 All 696 (1). 

- O 21, R (5()—Sale proclamation— 

It is not necessary bo put in value of 
property 

138 I C 612 -1 R 1932 Ail 487 = 

A I R 1932 All 664. 

- O 21, R. 00 — Order determining 

objection as to inadequacy of value 

estimated by docree-liolder or regarding 

sale in particular lots is not appealable 
134 1 C 833=1931 A L J 1084 = 1 R 1931 

All 849=A I R 1932 All 136. 

--O. 21, Iv. 00 and Hr. I0l> and ilO, 

( of AUaliabad) — Sale in violation of 

statutory provisions of Hr. 00, lOO and 

110 is lial)Io bo 1)6 sob asiiio if such silo 

results in under selling property 

133 I C 529=1 R 1931 All 689=1931 
A L J 849 = A I R 1932 All 55. 


$ 

I 


make valuation—Duty is not discharged 
by merely stating values respectively 
pub upon property by parties — Court 
should make its own'inquiry and arriveat 
single figures — If by reason of excep¬ 
tional circumstances the'eourse indicated 
above is found to be impracticable, such 
circumstances should be clearly set out 
in the order 

144 I C 892 = 37 C W N 231=60 Cal 581 = 
6 R C 60 = 58 C L J 218=A 1 R 1933 Cal 511. 

-O. 21. R. 66 (2) (e) — High Court 

will nob interfere where Judge has used 
his discretion fairly under O. 21, R. 66 
(2) (e) 

139 I C 225 = 1 R 1932 Cal 567=36 C W N 

347=A I R 1932 Cal 576. 
- O 21. R. 06—Application for execu¬ 
tion claiming interest up to date of ap. 
plication and nob up to date of sale— 
Court can under O. 21, R. 66 grant inter¬ 
est up to date of sale 

138 I C 718 = 1 R 1932 Cal 494 = 36 C WN 

404 = A I R 1932 Cal 555. 

- O. 21, R. 66—Valuation — Court's 

duty—Valuation, material of informa¬ 
tion for intending purchasers. Court 
should pub fair and accurate price — If 
price not ascertainable or not necessary 

then only it need not be given 
136 1 C 468=1 R 1932 Cal 196=35 C W N 

907=A I R 1932 Cal 141. 

- O. 21, R. 66—Manifestly inadequate 

valuation by parties — Value ascertain¬ 
able — Court should nob insert both 
val ass 

136 I C 468=35 C W N 907 = 1 R 1932 

Cal 196=A I R 1932 Cal 141. 

- O 21. R. 66—Inquiry contemplated 

by R. 66 is a summary one and need not 

be elaborate 

136 I C 468=35 C W N 907=1 R 1932 Cal 

196=A I R 1932 Cal 141. 

- O. 21, R. 66 (2) (c) —E.Kecubing 

CDurb unable bo make propsr estimate 

of value of properties in execution and 

state it in proclamation of sale—Stating 

merely prices given by decree-holder and 

judgment-debtor is justifiable 
132 I C 687 = 35 C W N 142 = 1 R 1931 Cal 
607 = 58 Cal 577=A I R 1931 Cal 520. 

- O. .21, Rr. 66 and 62—Under B. 62 




-C. 21, U. 66—Two iiroperties annil- j Court is satisfied of existence of morb- 

amated into one propoity — rroperby gaga and under R. 66 the purchaser buys 


not described as one lot hub as two pro- property with notice of mortgage—Hence 
j.oibies—lloundaries of both properties such purchaser is not precluded from 
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ohallenglDg validity of mortgage 

38 M L W 813=1933 M W N 1357= 

AIR 1933 Mad 879. 

— -O. 21, Rr. 66. 61 and 63—.4 ob¬ 
tained decree against B—B had mort¬ 
gaged hia property to G — A attached B's 
properties—Under O. 21, R. 58, C pre¬ 
ferred a claim petition stating that he had 
purchased property mortgaged to him 
from B —0*5 claim was dismissed and | 
the order becoming conclusive under ' 
0.21, R. 63, G brought present suit on his 
mortgage and contended that his claim j 
petition having been dismissed the mort- \ 
gage revived under law—Held that A 
who bad purchased the mortgage-property j 
■under his decreecould challenge validity 
of mortgage though he had uotice of it , 
under O. 21, R. 66 “Held also that order ' 
under O. 21, R. 61 was nob order in rem j 
And hence mortgage in favour of C did ; 
■not revive—Held further that the mort 

gage had become extinguished in sale 

38 M L W 813 = 1933 M W N 1357 = 

A I R 1933 Mad 879. 

O. 21, R. 66 (^)—Court is justified 

•in giving information material for judg- 

dng nature and value of propertv 

136 I C 47=1 R 1932 Mad 255=1931 
M W N 1162 = 61 M L J 683 = 34 M L W 
708=55 Mad 205=A I R 1932 Mad 119. , 

O. 21, R. 66—Widow’s right to 
possession of property for dower debt is 
personal right and assets arising froro 
property can be utilized for satisfaction ! 
•of husband’s debt 

136 I C 239 = 27 N L R 389= 

I R 1932 Nag 31=A I R 1932 Nag 18. 

O. 21, R. oG (2) (c) Court can only 
notify bub not order sale subject to prior 
incumbrance 

132 I C 767 = 1 R 1931 Oudh 319= 
SOWN 179=A I R 1931 Oudh 157. 

O. 21, Rr. 66 and 90— Onus of pro- , 
ving that notice was not properly served 
on judgment-debtor is on him 

145 1 C 915=6 R P 211 = 
AIR 1933 Pal 640(1). 

- o. 21, R. 66 ( 2 ) ic) 

■ Proclamation 
should not specify mere alleged encum¬ 
brance 


CIVIL P. C.. O. 21, R. 67 

quired to be elapsed 

140 I C 732=1 R 1933 Cal 26= 

36 C WiN 242=A I R 1932 Cal 627. 

-O. 21, R. 68—Material irregularity 

resulting in substantial loss illustrated 
—Sale can be set aside if judgment- 
debtor gives security for making up de¬ 
ficiency, if anv on resale 

145 1 C 125=6 R L 56=A I R 1933 Lah 186. 

- O. 21, R. 69 (1)—In considering 

R. 69 (l) main question is whether non¬ 
specification of exact hour is material 
irregularity 

143 I C673 = 55 All 519=IR 1933 AI1310 = 
1933 A L J 1273=A I R 1933 All 546. 

- O. 21, R. 69—Sale adjourned—No 

reasons recorded—This amounts to ma¬ 
terial irregularity 

140 I C 499=1932 A L J 357 = 
I R 1932 All 561=A I R 1932 All 369. 

- O. 21, R. 69—Sale adjourned—Ex¬ 
act time nob specified—This is material 
irregularity 

140 I C 499 = 1932 A L J 357 = 
I R 1932 All 561=A I R 1932 All 369. 

-O 21, R. 69—Sale proclamation — 

Omission to mention incumbrance on 

property is material irregularity 

140 I C 499=1932 A L J 357 = 
1 R 1932 All S61=A I R 1932 All 369 

- O. 21, R, 69 — Hour of sale not 

specified—Irregularity does not vitiate 
sale unless inadequacy of price is the 
result 

37 C W N 622=A I R 1933 Cal 662. 

-O. 21, R. 71—Court ordering at 

decree.holder’s instance that loss in sale 
priceshould be recovered from defaulting 
auction.purchaser —- Judgement debtor 
applying for recovering loss—Court dis¬ 
missing application as that order was 
not in favour of judgment.debtor—Order 
of dismissal though 'wrong was not re- 
viaable as the error was only one of 
pure law 

133 I C 404 = 1 R 1931 All 644 = 
1931 A L J 995=A 1 R 1931 All 667. 

- O. 21, R. 71 — Doficioncy is nob re¬ 
coverable by ollicsr holding sale 

134 I C 692 = 33 BLR 750 = 

I R 1931 Bom 500=A 1 R 1931 Bom 367. 


I R 


iQ-ai D ^ ^ 74S —9 Rang 367 = 

1931 Rang 314=A I R 1931 Rang 310. 


b7—Failure to publish 
sale proclamation by beatof drum where 
it is possible is material irregularity 

1933 A L J 73 = 55 All 182 = 

^ air 1933 All 147. 

“ V, 21, R. 67 —Publication of pro- 
'Clamation No particular period is re- 


-O. 21, R. 71—Defect in sale pro¬ 
clamation is ground of objection to 
liability under O. 21, R. 71 

134 I C 692 = 33 BLR 750 = 
I R 1931 Bom 500=A IR 1931 Bom 367. 

O. 21, Rr. 71 and 84—Deficiency^ 
certified but not in prescribed form — 
Deficiency can be recovered 

141 I C 367=29 N L R 52 = 
I R 1933 Nag 61=A I R 1933 Nag 123 
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-0.21, R. 72 aad S. 73—Right of 

decree-holder auction-purchaser to claim 
Sob ciT of purchase money is subject 
to right of rateable distribution under 
S. 73. 

1933 A L J 1102 = A I R 1933 All 666. 
~ O. 21, K. 72 — Sale proceeds and 
balance of sale amount left after setting 
oiy decretal amount in deposit in inferior 
Court — Whole property under attach- 
ment of superior Court which Court also 
calling for sale proceeds for rateable 
distribution — Amount already set eft 

cannot be assets available for distribution 

133 f C 817=33 BLR 537 = 

I R 1931 Bern 401 = 55 Bom 473 = 

A I R 1931 Bom 350. 

O. 2l, Pi. 72 (2)—Decree-holder al¬ 
lowed t j purchase property under O. 21, 
K. 7 2 (2) iii'isf sliare proceeds rateably 
wibh other decree-holders- Set off of ; 
purciiase tnonoy against decretal amount i 
cannot bo allosved to him—Application ' 
tor ratoahlo distrjl)ution roust ho made 
befoia receipt of assets l)y Court 

133 I C 737 = 1 R 1931 Bom 385 = 
33 B L R 503=A I R 1931 Bom 252. 

-O. 21, Lv 72 (2)—Order for sr-c oh' 

can only bo m'.de after sale talcos place ; 

133 I C 737 = ! R 1931 Bom .385=- 
33 B L R 5U3=A I R 1931 Bom 252. 

- 0.25, H.72 and O. 10, R. l — 

Receiver — Receiver purchasing property 

nt auctio!] sale as decree.holder—Silo 

c rnnof. bo uphold 

139 I C 186 = 36 C W N 125 = 

I R 1932 Cal 606 = 55 C L J 85 = 
59 Cnl 956 = A I R 1932 Cal 672, 

-0.21, Hr. 72 and SI (2;—0.21, 

li 81 (2) dr^rs not require express order 
to deposit 23 percent of purchase money 

— Permission under O. 21, IP 72 im- 

pli dly (lisponfles with such 'lepodt 

131 I C 227 = i R 1031 Lah 387 = 

A i R 1931 LaJi 78. 

-O. 21. Rr. 72 an* Si — Docroo hold¬ 
er allowed to bid and set off amount of 
hid—Set oil 8ht>uld l>o ilecmo.d to be 
in ide IS soon as sale is made and otlier 
(Ic^reo hoh’iers cannot claim i:itcal)Ie dis- 

fribiition in tdie amount of bid 
145 I C 975 -6 R M 178=1933 M W N 1145 

= 38 M L W 570 = 65 M L J 569 = 

A I R 1933 Mad 804 

- 0.21.R. 72 -Provi-^ions of 0.21. 

R. 72, are subj et fo provisions of S. 73 

— Meaning cxidiin^d 

130 \ C 458=1930 M W N 568 = 

I R 1931 Mud .378 -A I R 1931 Mad 103. 

-O. 21, R. 72— Decree-holder bid¬ 
ding wilb pcriTiissiou of Courtat auction •. 


i sale is in the same position as ordinary^ 
purchaser 

, 142 I C 595 = 10 OWN 1=8 Luck 233=r 

I I R 1933 Oudh 107=A 1 R 1933 Oudh 124. 

O. 21, K. 72—Permission to bid 
and set oCf is subject to provisions of S- 
\ 73 —Order for rateable distribution can 
be summarily executed—Order refusing 
to execute order granting rateable dis¬ 
tribution is appealable 

133 I C 1CG=12 P L T 477=10 Pat 830 = 
i R 1931 Pat 326=A I R 1931 Pat 359^ 

-O. 21. R. 72—Decree holder allow¬ 
ed to bid up to decretal amount need 
not offer decretal amount plus costs of 

Sdr 1 6 

145 I C 158=6 R R 26 = AIR 1933 Rang 151. 

-O. 21, R. 84—Sale of property in 

auction held by Court does not become 
complete before its acceptance by Court 
—On resale petitioner going out before 
cojjlirmabion of previous sale is not en¬ 
titled bo notice 

134 I C 447 = 58 Cal 788 = 1 R 1931 Cal 831 = 

A I R 1931 Cal 583. 

-O 21, R. 84—Auction sale inexecu¬ 
tion ordered for 5th May— Report cal¬ 
led for 7th May—Presiding ollicer sign¬ 
ing last bid on 5th May—Judgment-deb¬ 
tor's application of 5th June to sot aside 

sale held within time 

138 I C 86=33 P L R 644 = 

I R 1932 Lah 411=.4. I R 1932 Lah 525. 

-O. 21, Hr. 84, 85 and 72—Dacree- 

holdor allowed to become execution pur¬ 
chaser nnd order for set olf made heforo 
sale—.Actual bid minus deductions for 
poundage, etc., may become equal to- 
more or less than decretal amount—In 
first and last case whole of set off must 
he deemed as made on date of sale and 
whole amount deemed received on same 
(lay — Where bi 1 larger than decretal 

amount R. 8a is apnliciblo 

130 1 C 458=1930 M W N 563 = 

I R 1931 Mad 378=A I R 1931 Mad 103. 

-O. 21, R. 84—Sale in mofussil— 

Final bid can i^e accepted by .sale aniin 
—.Acceptance by presiding ollicer is not 
necessary 

141 I C 367 = 29 N L R 52 = 

! R 1933 Nag 61=A I R 1933 Nag 123. 

-O. 21, R. St—Sale amin conducting 

>al 0 in mofus-sil empowered to accept 

final hid—Knocliing down property to 

tinal bidder is acc-'.ptance thereof 

141 I C 367 = 29 N L R 52 = 

1 R 1933 Nag G1=A I R 1933 Nag 123. 

--O. 21, R. S4—Failure to deposit 

25 per cent of jiurchase money immedi¬ 
ately is only irregulari-.y which doe& 
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CIVIL P. C . O. 21, R. 84 
not atfect validity of sale unless substan¬ 
tial injury is caused to judgment.debtor 

144 I C 314=10 OWN 440 = 
.1 R 1933 Oudh 241 = 
A I R 1933 Oudh 345 (2). 

--O. 21, R. 85—Court cannot extend 

period under O. 21, R. 85 

138 I C 177=35 C W N 877=1 R 1932 Cal 

427=59 Cal 117 = 
AIR 1932 Cal 126. 

7^' ^ —Effeob of extension of 

period on consent of judgment-debtor is 
that irregularity is to be deemed to have 
been waived 

•138 I C 177 = 35 C W N 877 = 
I R 1932 Cal 427=59 Cal 117 = 

AIR 1932 Cai 126. 

21, Rr. 85 and 90—Auction-pur¬ 
chaser tendering tliree-fourths of pur¬ 
chase money within time—Court extend¬ 
ing time in view of pending objections 
to sale In such ciso provisions of R. 85 
are directory and not absolutely manda¬ 
tory ^Court held to have acted proper¬ 
ly in refusine to set aside sale 

122 I C 561=1 R 1^30 Lah 337 = 

AIR 1931 Lah 15. 
21, lir. 85 and, 8G—l^urchaser 
bringing money on last day unable to 
deposit it owing to delay in pissing 
challans in spite of his diligence—Order 
setting aside sale is rovdsable 
140 I C98=13 PLT 559 = 1 R 1932 Pat282 = 

_ A I R 1932 Pat 342. 

O 21, U 80—Any person inCQre.st- 
ed can move Court to resell property 

138 I C 103 = 1932 A L J 501 = 
371r=A I R 1932 All 39 2 

- O. 21,Kr. 89,nG.';-S6—Decreo-'hol<ler 

whohiia attichc-d property purciiasint; 
property m action sale held in execution 
of decree by another deoree-holdei—Pur 
chaser allowed by Court to deposit sale 
price after deducting hii decree amount 
Appljcation to set aside sals by 'ud *- 
ment-dobtor and depositing of amount 
allowed to be set off by purcliasor—Sale 
cannot be set aside as no substantial in 

loZ caused to judgment-deb- 

144 I C 699=6 R R 2=A I R 1933 Rang 104. 

i SaIs OHicar appoin- 

flnVfl ° sale has no jurisdiction to 

dobeimino chums undou O. 21, R. 88 — 

Uyil Court hns jurisdiction to go behind 
order of sale oflisor 

14d I C 281 = 10 Own 816 = 6 R O 3Sr- 

_^ _ A I R 1933 Oudh 402. 

, • Amount spsciHed in 

proclamation paid to decree-holder and 
also o per cent, of purchase inonoi—Ap- 


CIVIL P. C.. O. 21,R.89 
plication is good 
1 1933 A L J 1004=A I R 1933 Ail 510. 

O. 21, H. 89—Provisions of rule 
should be strictly complied with 
145 1 C 872=1933 A L J 78 = 55 All 200 = 
I AIK 1933 All 292. 

O. 21, R. 89— Received”—Money 
deposited in Court available to decree- 
liolder without auy obstacle of law— 
Deposit amounts to receipt by decree- 
holder 

145 ! C 872=1933 A L J 78 = 55 All 200 = 

A I R 1923 Aii 292 

O. 21, R. B9 Decree-holder auction 

purchaser is entitled to live per cent of 
purchase morjev 

145 I C 872=1933 A L J 78 = 55 All 200 = 

A I R 1933 All 292. 

O. 21, R. 89— Several proijerties 
sold ou same day in ssveia) lots to dif- 
_fsrenb purcbiisere—Judgment -debtor de¬ 
positing price of one of the properties 
l)las 5 per cent penalty, hut net whole 
decreml amount Other auction - purcha- 
sers depositing their amounts— Decree, 
hoi ler cinnot ha deemed t^havo recei¬ 
ved such amount before conlirmctiou of 
sale.s an I judgment-debtor cannot claim 
credit for sucli amounts 

143 ! C 127=1932 A L J 1107 = 55 AH 123 = 

A I R 1933 All 155. 

0.21, R. 89— Application under 
R. 89 should be entertained when all re¬ 
quisites under li. 89 arc fullilled — Fail, 
ure to G.x stamp being moro irregulirity 
cannot prevent it 

133 ! C 407 = 1 R 1931 All 647 = 
1932 A L J 13 = 53 All 939 = 

A I R 1931 All 756. 

O. 21, IF 89 —Dspjsit made by 

parson looking after judgmenfc-d eh tor’s 
property wi thin C jur t’s jurisdiction does 
n'P. ccmnlv wir.li K. 89 

132 I C 808 = 1 R 1931 AH 352 = 
1931 A L J 404=A I R 1931 AH 449 (2) 


O. 21, R, 89 — Application under IF 
89 rejected as dGf)osib not made by pro¬ 
per person — No revision lio.s 

132 I C 808 I R 1931 AH 552=1931 
A L J 40 1 -A 1 R 1931 Ail 449 (2). 

-O. 21. R. 89—Transferee from judg- 

mont-d 0 f)tor flej f.'siting reriuired amount 
iu ollico of Collector who sold property 
— Money tr.an.sfc'ircd to civil Court ac. 
count—Intimation to civil Court before 
•30 d v'S of .sale—Deposit is good 

131 I C 596 R R 1931 AH 404 = 

A ! R 1931 All 303 
R- ^>9 Deposit of amount 
afror sale under O. 21, R, 89, is involun 
tary and cannot be recovered from decree *■ 
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CIVIL P. C.. O. 21 R. 89 i 

holder under under S. 72, Contract Act 

35 B L R 462=57 Bom 601 = 
A I R 1933 Bom 239. 

-O. 21, R. 89—Holder of money de¬ 
cree attaching immovable property before 
its sale by mortgagee decree-holder can¬ 
not apply to set aside sale 

132 I C 433=33 BLR 455=1 R 1931 Bom 
321 = 55 Bom 239 = A I R 1931 Bom 277, 

-O. 21, U. 89—Rent decree—Tenure 

sold in mortgage desree — Purchaser 
offering rent, bub refused—Landlord 
suing old tenant for arrears accruing 
after purchase and purchasing land him¬ 
self — Purcliaser can deposit decretal 

amount and set aside sale to landlord I 

141 1 C 839=36 C W N 922 = 1 R 1933 Cal ‘ 

186=A I R 1933 Cal 285. \ 

-O. 21, R. 89 and O. 21. R. 32 (3)— ‘ 

Sale of property under O. 21, R. 32 (3) is 
for a person’s wilful failure to obey the, 
decree of Court and cannot be set aside 
under O. 21, R. 89 which is not appli¬ 
cable 

141 I C 713 = 56 C L J 140 = 1 R 1933 1 
Cal 177=A I R 1933 Cal 96. 

-O. 21, Rr. 69 and 53—Judgnoent- 

debbor depositing money in Court to set 
aside mortgage sale — Attaching creditors 
of decree.holder purchaser by order of ^ 
Court withdrawing part of deposited 
amount—Decree-holder not coesenting 
— Decree.holder can challenge validity 
of deposit—Deposit not decree and R.53 
does not apply—Sale should nob bo con- 
liiQied unless mortgagee decree-holder i 

refunded amount withdrawn 

142 1 C 125 = 36 C W N 955 = 59 Cal 1464 
= I R 1933 Cal 236=A I R 1933 Cal 39 

» 

-O. 21, R, 89—Deposit under R, 8J 

jnusb be made unconditionally to get 

execution sale set aside , 

136 I C 478r=I R 1932 Cal 206 = 35 ^ 
C W N 1056 = A I R 1932 Cal 21G. 

-O 21. H. 89.*—Rule has no reference 

to case of mortgagor setting aside sale 
under Civil P. C. 

133 I C 587 = 58 Cal 510=1 R 193 iCal 

7 15=A I R 193 1 Cal 688. 

-O. 21. H. 89--Mortgagor trying to 

set aside sale in mortgage decree is not 

liable to deposit anything more than 5 

per cent 

133 I C 587 = 58 Cal 510=1 R 1931 Cal ! 

7 15=A 1 R 1931 Cal 688. 

- O. 21, H. 89—U. 89 applies to sale 

on original side of High Court under 

•iiortgatje _ . 

133 I C 587=58 Cal 510 = 1 R 1931 Cal ; 

715 = A I R 1931 Cal 688. : 

-O. 21. R. 89—Judgment debtor is 


CIVIL P. C., O. 21 R. 89. 
to deposit only anaount of that decree 
under which property is sold—Applica¬ 
tion for rateable distribution is immate. 
I'i 1 

143 I C 768=14 Lah 55=34 P L R 273= 
I R 1933 Lah 392=A I R 1933 Lah 226. 

-O. 21, R. 89 — Application made 

under O. 21, R. 89 for permission to 
deposit amount without express prayer 
to set aside sale is still application to 
set aside s<)1e 

141 I C 421 = 34 P L R 233 = 1 R 1933 
Lah 116=A I R1933 Lah 210. 

-O. 21, R. 89 and S. 151—S. 151 can¬ 
not be invoked for setting aside sale on 
application under O. 21, R. 89 bub with¬ 
out 5 per cent, deposit 

137 1 C 735=33 P L R 146=1 R 1932 
Lah 271=A I R 1932 Lah 238^ 

-O 21. K. 89—Deposit of mere 5 per 

cent is not sulliciont to set aside sale 

under O. 21, R. 89 

143 I C 854=38 M L W 138=56 M L J 
253=1933 M W N 1081 = 1 R 1933 Mad 
339=56 Mad 808=A 1 R 1933 Mad 598. 

-O 21. R. 89—Amount deposited in 

Court is nob amount “received" within 

the meaning of R. 89 

141 I C 167 = 36 M L W 917=1933 
M W N 148=1 R 1933 Mad 86 = 

A 1 R 1933 Mad 263. 

- O. 21, H. 89—Mortgage decree aga¬ 
inst A and B directing sale of ^4*5 inter¬ 
est first and D's interest in case of defici¬ 
ency—/I’s interest sold and he applied 
under O. 21. R. 90— B’s interest sold for 
deficiency—/? applied under O. 21, R. 89 
—/1’6' application rejected—B’s applica¬ 
tion w’as competent and was not barred 

by -I s making his application 

140 I C 582 = 1932 M W N 1147 = 36 
M L W 754=1 R 1933 Mad 30 = 

A I R 1933 Mad 54. 

- O. 21, R. 89—Person paying money 

in Court to set aside sale in execution 
under protest is entitled to get his money 
back under S. 72 

135 I C 24=34 M L W 399 = 1 R 1932 
Mad 56=A I R 1931 Mad 753, 

- O. 21. Rr. 89, 92 (2) and 93—Pro¬ 
perty mortgaged prior to sale, but after 
attachment—Mortgagee applying under 
R. 89—Decree.-holders applying for rate¬ 
able distribution of sale-proceeds are not 
entitled to notice under O. 21, R. 92, and 
order passed setting aside sale is binding 

on thorn for purposes of O. 21, R. 93 

132 I C 141 = 1931 M W N 423 = 1 R 1931 
Mad 637=61 M L J 909=34 M L W 824 
= 55 Mad 64 = A I R 1931 Mad 465. 
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C[VIL P. C., O. 21 R. 89— 

- O. 21, R. 89—Deposit—Money paid 

to decree.holder privately is equivalent 
to deposit under O, 21. R, 89 

A I R 1933 Nag 349. 

-O. 21, R. 89—Acnouat received from 

judgment-debtor under R. 89 being re- 
oeived in Court under pressure of sale 
•enures for benefit of all execution credi¬ 
tors entitled to rateable distribution 

A I R 1933 Nag 347. 

O. 21, R. 89 and S 73 — Amount 
•voluntirily deposited by judgment -debtor 
under O. 21, R. 89, is liable to be rateably 
distributed 

140 I C 293 = 28 N L R 179=1 R 1932 
Nag 143=A I R 1932 Nag 156. 

O' 21, R.89—Property attached and 
-sold Purchaser from judgment-debtor 
during continuance of attachment has 
interest in property within O 21. R. 89 
135 1 C 403=27 N L R 309 = 1 R 1932 Nag 
_ 3=A I R 1932 Nag 21. 

* O, 21, R. 89 — Application under 
O. 21, R. 89 Starting point of limitation 
18 date when bid is accepted and declara¬ 
tion and deposit of one-fourth is made 

‘by purchaser and not date when bid was 
made 


^ Oudh 263=f 

_ Q w N 633=A I R 1931 Oudh 291 

O. 21, R. 89 Applicant informed 

^ Court as to amount to be deposited — 

Deposit of such amount withinlimitatioc 

period and checked and passed by oHicers 

Subsequent discovery that amount 

deposited is deficient—Applicant should 

be given opportunity to deposit deficient 
amount 


_^ it ^ 478=A I R 1933 Pat 515 

U.'21.R. 89 and S. 73— Money 
paid under O. 21. R. 89 is assests in 
ands of Court capable of rateable dis¬ 
tribution under S. 73 
145 I C 390 = 14 P L T 357 = 6 RP 172 = 12 

_p. Pal 772 = A I R 1933 Pal 303 

'J* 21, R, 89—Portion of decretal 
amount deposited in Court— Decree- 

o er cannot take out execution for full 
amount 

141 1 C 297=11 Pat 796= 14 P L T 591 = 

_Pat 63=A 1 R 1933 Pat 89 

ooi-tT A Notice of deposit 

Sufficiency ol 
decr 60 -holder—H€ 

141 I C 297 —execution 

141 I C 297-11 p«1796^j4 P LT 591=1 F 

_ rk oi ^ A I R 1983 Pat 89 

. ,, 89. 86 and 90—Decree 

o er w 10 has attached property pur 

chasing property !□ auction sale held ir 
exaoution o( decree by another decree 


CIVIL P. C., O. 21 R.I89 — 
bolder—Purchaser allowed by Court to 
deposit sale price after deducting his 
decree amount—Application to set aside 
sale by judgment-debtor and depositing 
of amount allowed to be set off by pur¬ 
chaser—Sale cannot be set aside as no 
substaotial injury has caused to judg- 
i ment-debtor 

144 I C 699=6 R R 2 = 
A I R 1933 Rang 104. 

-O. 21, R. 89 and S. 148 — Period of 

30 day^s for deposit cannot be extended 
i under S. 148 

i AIR 1933 Rang 8 . 

I-O. 21. R. 90—Adequacv op Price 

-O. 21, R. 90—■ Adequacy of price 

I —Court sale—Presumption is that price 
; is adequate 

I 144 I C 492 = 55 All 221 = 1 R1933 All 

438=A I R 1933 All 218. 

1 -O. 21, R. 90—Adequacy of price— 

' In determining adequacy of price, con- 
; sideratioDs are whether property is un¬ 
divided share, whether claims are set 
up anl the fact thab^Court sales always 
fetch less 

37 C W N622=A I R 1933 Cal 662. 

-O. 21, R. 90—Adequacy of price— 

Refusal by judgment-debtor to take back 
property at sale price is test of adequacy 
of price 

37 C W N 622=A IR 1933 Cal 662. 

' - O. 21, R. 90— Adequacy of price— 

Execution—Sale, question of adequacy of 
price fetched — Most material evidence 
is collection papers relating to property 
sold 

144 I C 779 = 37 C W N 146=6 R C 17 = 

A I R 1933 Cal 486. 

Appeae 

-O. 21, R. 90 anti S. 47 — Appeal — 

Application to set asiie sale under S. 47 
—Appeal lies 

139 I C 186=36 CW N 125 = 1 R 1932 Ca^ 
606 = 55 C L J 85 = 59 Ca! 956 = 

A I R 1932 Cal 672. 

- 0.’21, R. 90—Appeal—Application 

by' receiver in insolvonoy to sot aside sale 

— No second appeil lies against crier 

passed 

136 I C 593 = 1 R 1932 Cal 225=35 C W N 

97 1 =A I R 1932 Cal 203. 

-- O 21. Hr. 00 and 92 — Appeal—-Ap¬ 
plication by judgment-debtor bo set aside 
sale distnissel—dudgment-debtor aljuli- 
catod insolvent, on application filed sub. 
sequent to sale — •Tudgrnent-debtor, 
though adjudicited insolvent can appeal 
from order of dismisf^al 

1933 M W N 920 = 38 M L W745 = 65 
M L J 719 = A I R 1933 Mad 851 (F B). 
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CIVIL P. C., O. 21, R. 90 Publication of Sale 
Irregularity does not vitiate sale 

37 C W N 622=A I R 1933 Cal 662. 

-O. 21, R. 9j and S. 66 (<?)—Pub¬ 
lication of sale — Omission to state value 
of properties — All other particulars 
given—Omission is not material irregu¬ 
larity 

131 1 C 853 = 58 Cal. 813=1 R 1931 
Cal 501 = 53 C L J 575 = 35 C W N 75= 

A I R 1931 Cal 490. 

- O. 21, R. 90—Publication of sale 

—Sale proclamation omitting to state 
that property is inoumberecl—Auction- 

purchaser can apply to set aside sale 

132 I C 525 = 32 P L R 933 = 1 R 1931 

Lah 621 = A I R 1931 Lab 630. 

- O. 21, H. 90—Publication of sale 

Several villages to bs sold in one lot— 
Prcclamation aflixed in eachvillage shosv- 
ing only that village as subject of 
sile is material irregularity 

144 1 C 414=1933 M W N 65=37 M L W 
188=56 Mad 356 = 1 R 1933 Mad 392= 

A I R 1933 Mad 225. 

Restitution 

■- O. 21, 11. 90 and S. 144 — Re¬ 

stitution—Application to set aside sale 
under O. 21, R. 90, dismissed — Still 
application under S, 144 can be onfcer- 
tai ncd 

133 1 C 622 = 1 R 1931 All 734 = 1931 

A L J 668 =A 1 R 1931 All 655. 

Right to Apply 

- O. 21, R. 90 — Right to apply— 

ISfortago decree providing for the sale in 

toto of one lot first and sale cf other 

lot if sale proceeds insuflicient—First 

lot sold fraudulently for low price— 

TVlorbgageo of second lot is person 

adversely affected by sale within O. 21, 

R. 00. for though he has no direct 

interest in lot sold, greater liability is 

cant on lot mortgaged with him 

145 I C 884 = 55 All 121 = 1933 A L J 3 = 

A 1 R 1933 All 54. 

- O. 21, R. 90 — Right to apply— 

Attaching creditor is person “whose 

interests are alVected by the sale 

133 1 C 426 = 1 R 1931 All 666 = 1931 
A L J 880 = 53 All 759=A I R 1932 All 2. 


-O. 21, ii. 90 — Right to apply — 

Attaching creditors are also persons 


entitled to rateable distribution of 

assets and cm anplv under O 21, R. 90 
133 I C 426 = 1 R 1933 All 666=1931 
A L J 880=53 All 759=A 1 R 1932 All 2. 

-0.21. R. 90—Right to apply— 

Interest” includes contingent liability — 

Defaulting auction purchaser has locus 

standi to apply under O. 21, R. 90 

37 C W N 766=A I R 1933 Cal 815. 


CIVIL P. C., O. 21, R. 90—Right to apply 

O. 21, R. 90—Right to apply—Pur¬ 
chaser after attachment and before sale 
is person whose interest has been 
affected” 

146 I C 339=37 C W N 912= 

A 1 R 1933 Cal 788. 

-O. 21, R. 90 and S. 47—Right to 

apply—Receiver in insolvency objecting 
to sale on ground that property had ves¬ 
ted in him for beceht of creditors is not 

representative of judgment-debtor 

136 1 C 593 = 1 R 1932 Cal 225= 
35 C W N 971=A I R 1932 Cal 203. 

-O. 21, R. 90—Right to apply— 

refer to those of auction purchaser: 132 

I C 596=A 7 77 1931 Lah 630, Beversed 
138 I C 817=33 P L R 788=14 Lah 1 = 
I R 1932 Lah 541 = A I R 1932 Lah 468 (2). 

i- O. 21, R. 90 — Right to apply— 

The expression “person whose interests- 
are affected by sale” is not restricted 
only to persons having interest in prae- 
senti—Adjudicated insolvent is such per- 
: son 

145 I C 855=1933 M W N 646 = 65 M L J 
■ 359=38 M L W 382=6 R M 140 = 

A I R 1933 Mad 694. 

I- O. 21, R. 90—Right to apply—Per¬ 

son having attachment before judgment 
and getting decree subsequently has pe¬ 
cuniary interest and is person whose 
interests are affected by sale within 
O. 21, R. 90 

143 IC 432=37 M LW 581 = 64 M LJ 605 = 
1933 M W N 594=1 R 1933 Mad 301 = 

A 1 R 1933 Mad 455. 

- O. 21, R. 90—Right to apply— 

Transferee from judgment-debtor after 

attachment can apply under R. 90 
140 I C 600 = 36 M L W 781=63 M L J 945 
= 1933 M W N 54 = 1 R 1933 Mad 32 = 
i AIR 1933 Mad 96. 

- O. 21, R. 90—Right bo apply—(Per 

Full Bench) Auction-purchaser can apply 

under R. 90 {Kulwani Snhay, J., coyitra) 
145 I C 421 = 12 Pat 665 = 14 P LT 388= 
6 R P 180=A I R 1933 Pat 435 (S B). 

-- O. 21, R. 90 — Right to apply" 

Words ‘ persons interested in the sale” 
include person having any interest what¬ 
soever pecuniary or proprietary in sale 

A 1 R 1933 Pat 445. 

- O. 21, R. 90—Right to apply— 

Application by judgment-deb tor—Judg¬ 
ment-debtor dying — Ijegal representa¬ 
tives can continue proceeding wiihout 

obtaining letters of administration 

139 I C 74=13 P L T 457 = 1 R 1932 
Pal 203=11 Pat 424=A 1 R 1932 Pat 234. 

-0.21, R. 90—Right to apply—* 

torest” includes pecuniary or other 
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21, R. 90—Right to apply | CIVIL P. C.. O. 21, R. 

1 Miscellaneous 


90—Miscellaneous 

f 


132 I C 111=1 R 1931 Pat 271 = 

A 1 R 1931 Pat 217. 

O. 21, R. 90—Right to apply—Auc¬ 
tion-purchaser is not entitled to relief 
under O. 21, R. 90 

134 I C 373=1 R 1931 Sind 117= 
25 S L R 405=A 1 R 1931 Sind 107. 

Scope op 

O, 21, R. 90—Scope of—Decree- 
holder — Auction-purchaser — Right of 
judgment-debtor to assail sale is not 
restricted to grounds in R. 90 

143 I C 522=1932 A L J 1118= 

A I R 1933 All 192. 

Substantial Injury 

O. 21, H, 90—Substantial injury— 

Application by decree-holder to set aside 

sale Substantial injury suffered by him 

need not be in’ capacity of decree holder 
1933 A L J 92=A I R 1933 All 161. 

"O. 21, R. 90 Substantial injury— 
Denial of opportunity to purchase pro¬ 
perty sold is substantial injury 

1933 A L J 92 = A I R 1933 All 161. 

O- 21, R. 90—Substant ial injury 
—Material irregularity resulting in sub¬ 
stantial loss illustrated—Sale can be set 
aside if judgment-debtor gives security 
for making up deficiency, if any, on re¬ 
sale 

145 I C 125=6 R L 56=A I R 1933 Lah 186, 

O. 21, R. 90 Substantial injury— 
Irregularity in conduct of sale—Evi. 

dence of injury mav be circumstantial 

144 I C 414=1933 M W N 65=37 M L W 

188 = 56 Mad 356=1 R 1933 Mad 392 = 

air 1933 Mad 225. 

21 , R. 90'"“Sub5tantial injury™” 
Failure to observe procedure raises pre- 
sumption of substantial injury 

144 I C 14 = 1 R 1933 Pesh 31 = 

A I R 1933 Pesh 41. 

UNDER. VALUATION 

^- 21, Hr. 90 and GG (Allaliabad), 
Frov. (b}—under-valuation — Judgment- 
debtor failing to object to under-valua- 
tion of property even where noticed ■ 
under R. 66—He is estopped from urging 
under-valuation as ground for material 
irregularity 

519=1 R 1933 All 310 = 
1933 A L J 1273=A 1 R 1933 All 546 


90 Under - valuation— 
Under-valuation of property may amouni 
to material irregularity if it misleads 
bidders and prevents them from offering 
adequate prices 

A" S19=IR 1933 All 310 
— 1933 A L J 1273=A I R 1933 All 546 


i -O. 21, R. £0—R. 90 has no refer- 

I ence to personality of Judge presiding. 
I over Court—Execution proceedings need 

: not be in Court in which suit is pending 
132 I C 507=1 R 1931 Bom 347=33 BLR 
j 370=A I R 1931 Bom 247. 

*-O. 21, R. 90—Objection to attach¬ 

ment must be taken before order for 
i sale is passed 

130 I C 265=1 R 1931 Pat 169 = 

A I R 1931 Pat 63. 

-O 21, R. 90—(as amended by Ran¬ 
goon High Court Notification)—Applica¬ 
tion by decree-holder to set aside sale 
I without actual deposit—Deposit of pur- 
I chase money by auction-purchaser and 
standing to decree-holder's credit can be 
: deemed to be deposit 

j 133 1 C 96 = 9 Rang 366=1 R 1931 Rang 240 
j ==A 1 R 1931 Rang 181 (1). 

; O. 21, R. 90 (Rangoon), Proviso— 

: Provisos added toO. 21, R. 90 by Rangoon 
High Court are not ultra vires 

131 I C 721 = 1 R 1931 Rang 145= 

A 1 R 1931 Rang 179. 

21, R. 91 — Decree.holder in exe- 
; cution of joint decree against certain per¬ 
sons attaching certain property and pur¬ 
chasing it himself—Subsequently half of 
the property lost Decree-holder conse- 
' quently seeking by execution to recover 
half purchase money—Any oueofjudg. 
ment-debtors may object to such execu¬ 
tion 'though his'pGrsonal property be not 
attached—Decree-holder is not entitled 
to get back his money 

132 I C 417=1931 A L J 228 = 1 R 1931 
All 513 = 53 All 496=A 1 R 1931 All 377 

21, R. 91 Decree-holder pur¬ 
chaser cannot set aside sale merely be¬ 
cause he is not allowed to set off on ac¬ 
count of rateable distribution to other 
decree-holders 

133 I C 737 = ! R I 93 I Bom 385-=33 BLR 

503 = A i R 1931 Bom 252. 

0.21, R. 91—Execution sale—Order 
refusing to set aside—Second appeal does 
not lie 

140 I C 883=33 P L R 625=1 R 1933 Lah 

49=A I R 1932 Lah 530. 

'O. 21, R. 91— Execution sale of 
property—Suit for declaration by third 
party that he is owner of that property 
Application by auction purchaser to 
be allowed not to pay one-fourth de¬ 
posit purchase money and balance to de¬ 
cree-holder till result of declaration suit 
— Application not being under O. 21, R. 91 
was nob proper and sale could well be 
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CIVIL P. C., O. 21, R. 91 
conlirrDel 

134 I C 496 = 32 P L R 63=! R 1931 Lah 

944 = A I R 1931 Lah 244. 

-O. 21, Rr. 91 and 90 —■ Digbinction 

between Rr, 90 and 91—R. 00 deaU with 
irreguUrity of procedure— R. 91 con- 
fceraplateg want of saleable interest in 
ju Igmant-debtor 

145 I C 421 = 12 Pat 665=14 P L T 388 = 

6 R P 180=A 1 R 1933 Pat 435 (S B). 

-O. 21, R. 91— Rule does not apply 

where purchaser does not act in good 
faith, hut hag abused processes of Court 
for fraudulent purpose 

145 I C 929 = A i R 1933 Pat 684. 

-O. 21, Rr. 9l and 90 — Distinction 1 

between Rr. 90 and 91—R. SO deals with 
irregularity of procedure— R. 91 coo- | 
templates want of saleable interest in 
JLI Igrnent debtor 

145 I C 421=12 Pat 6C5=14 P L T 388 = 

6 R P 180=A I R 1933 Pat 435 (S B). 

-O. 21, Rr. 91, 80. 89 and SO — Da- ! 

• cree. holder who has attached property , 
purchasing property in auction sale held 
in execution of dccroo by another decree- 
holder—Rurohasor allowed by Court to 
deposit Site price after deducting his 
decree amount— Application to sob aside 
sale hy .ia>lgrnen»’-<iel)tor anl depositing 
of amount allowed to bo set oft by pur¬ 
chaser—S-'.lo cinnot bo set a-ido as no 
substantial injury was caused to judg- 
ment-de!)tor 

144 I C 699 = 6 R R 2 = 

A 1 R 1933 Rang 104. 

-O. 21. Rr. 92 and 2 — Adjust 

moot after execution sale between de¬ 
cree-hoi der and jU'lgniciifc-dei>tor l*ur- 
ebasor’s iiibsresb afidoted —Sale cannot ha 
s^jL. aside ru ground of :*iiQh adju-tinent: 
18 A- L n ldl=.l [ li 1922 218=00 

/CSdl and 100 T C / li 1928 

Non 4d. Overruled 

130 I C 080 = 33 BLR 450= 53 C L J 187 
33 C W N 331 =14 N L J 28=1931 
A L d 257 = 60 ivl L J 423 = 1931 M W N 
231-1 R 1931 P C 94 = 33 M L W 449 = 

8 O W N 585 ^53 I A 50 = 27 N L R 95 = 

A I R 1931 P C 33 (P C). 

--O. 21, R. 92— No second appeal 

lio3 against order c jutirming or refusing 
to conTirfu sale—Mailer may be taken up 


in revision 

145 I C 732=A I R 1933 All 137. 

-O. 21, R. 92— j''.xecution sale-- No 

warrantv of tiilo 

14S I C 429=1932 A L J 100/=54 All 

943=A I R 1933 All 63, 

- O. 21, R. 92 — A'lCtion-puichnser 

uct misled by anything done or said by 


CIVIL P. C., O. 21. R. 92 
sale ciheer is not entitled to have sale 
set aside on ground of his mistake—Court 
has no inherent juris'diebion to set aside 
Bile Oilteidft O. 21 

141 I C 129=1932 A L J 392=1 R 1933 

All 65=A I R 1932 All 403. 

O. 21, R. 92 — Executing Court 
should not confirm sale if it is appraised 
of insolvency 

145 1 C 597=37 C W N 392=57 C L J 
381=60 Cal 696=6 R C 120= 

A I R 1933 Cal 561. 

O. 21, R. 92— Notice of application 
to set aside sale not issued to party 
affected by order— Sale set aside—Order 
cannot bo attacked by such party colla¬ 
terally in another proceeding 

144 I C 814 = 37 C W N 84 = 6 R C 41= 

A I R 1933 Cal 464. 

-O. 21, R, 92—^Sale in execution of 

decree confirmed— Subsequent suit to set 
aside decree and sale on ground of de¬ 
cree being obtained by fraud lies—Effect 

of setting aside decree on sale stated 

143 ! C 575=37 C W N 706= 

A ! R 1933 Cal 454. 

- O. 21, Rr, 92, 89. 90 and 91 — Ob¬ 
jections under R. 90 dismissed — Sale 
must be aubotuatically confirnced — De¬ 
cree-holder's absence is immaterial 

142 I C 686 = 13 Lah 761=34 P L R 70 
= 1 R 1933 Lah 259=A ! R 1933 Lah 90. 

- O. 21, R. 92—Sale nob confirmed in 

spite of R. 92—Ordrr ig revisab'e 

142 I C 636=13 Lah 761=34 P L R 70 = 

1 R 1933 Lah 259=A I R 1933 Lah 99. 

- O. 21, R. 92—Decree holder attach¬ 
ing one of two properties of judgtnenb- 
debter with wrong doecrifition — Sa!a 
held and certificate issued under errone¬ 
ous deacriptiou but application for deli¬ 
very of possession dismissed — Applica- 
bicn to arnen I sale certificate— Silo set 
aside bv consent of parties, judgment- 
(lohbor taking time to pay — Judgment- 
lel)lor catjnob sabsequontly contend that 
setting aside of sale was without juris¬ 
diction 

38 M L W 337=A I R 1933 Mad 753. 
O. 21, Rr, 92 and 91—Sale in execu¬ 


tion of decree anl purchass by third 
parb>—l) 20 rer> reversed on appeal within 
30 days of sale—Decree need nob bo suh- 

sisting for confirmation of «al 0 

143 I C 854 = 38 M L W 138=56 M L J 
253 = 1933 M W N 1081 = 1 R 1933 Mad 
339 = 56 Mad 80S=A I R 1933 Mad 598. 

■-O. 21, R. 92— R. 92 applies only tc 

cases of valid sales » t 

143 I c 854 = 38 M L W 138=56 M L J 
253=1933 M W N 1081=1 R 1933 Mad 
339 = 56 Mad 808=A 1 R 1933 Mad 598^ 



514 


613 


CuRBENT Digest, 1931-1933 


'CIVIL P. C.. O 21, R. 92 

-O. 21. R 92 — No second appeal 

lies from orrleruo^ler R. 92 

142 I C 162 = 16 N L J 8=29 N L R 92 = 
1 R 1933 Nag 99=AI R 1933 Nag 72. 

O 21, Rr. 92 and 93~- There is no 
'implied warranty of title in execution 
sales 

134 I C 269 = 1 R 1931 Nag 141 = 27 N L R 
318=14 N L J 20=A I R 1931 Nag 116. 


■ O 21, R. 92 — Auction-purchaser 
when obstructed in taking possession has 
■a cause of action and a suit for recovery 
of possession lies in civil Court 

133 I C 337=12 P L T 423=10 Pat 670 = 
-I R 1931 Pat 337=A I R 1931 Pat 241 (F B) 


; O- 21, R. 93—Rule of caveat emptor 
is not to be extended to case where pur¬ 
chaser is decree holder and sale is found 
iio be nullity in another suit 

144 I C 492=55 AH 221=1 R 1933 AM 

438=A 1 R 1933 All 218. 

O. 21 R. 93 Auction. purchaser 
cannot recover purchase money unless 
sale is set asi3e 

143 I C 429=1932 A L J 1007 = 54 AH 

948 = A I R 1933 AH 63. 

^O. 21, R. 93 Sale confirmed — 
Judgment-debtor found to havo no sale¬ 
able interest—Purchaser can maintain 
suit to recover money paid if deprived 
of property by holder of paramount title 
R 93 is no bar—Suit being for re¬ 
covery of money paid under mistake of 
fact is maintainable under rquitv 

138 IC 47 = 33 PL R 649=13 Lah 
618 = 1 R 1932 Lah 396 = 

^ ^ A 1 R 1932 Lah 401(FB) 

o. 21, Rr. 93, 89 and 92 (2}~Pro- 

perby mortgaged prior to sale, but after 
attachment—Mortgagee applying under 

K, for rate¬ 

able distribution cf sale-proceeds are not 

entitled to notice under O. 21, R 90 and 
order passed setting aside sale is* biridin 
•on them for purposes of O. 21, K P8 

* C 141 = 1931 fvTw n' 423 = 61 
M L J 909=1 R 1931 Mad 637 = 34 
M L W 824 = 55 Mad 64 = 

_^ , A ! R 1931 Mad 465. 

, — Certificate of sale 

should nob furnish material for fresh 
litigation 

J37 I C 603 = 34 BLR 206 = 1 R 1932 
_306=A I R 1932 Bom 210. 

— Auction sale not 
confirmed Judgment-debtor retains in¬ 
terest and it can he attached or sold 

131 I C 14 = 35 M L W 531 = 1 R 1931 

___ Mad 478=A I R 1931 Mad 511. 

, U.-21, R. 94 Title passes from 

•date of sale and it can be established 

1931-33 T. D.—33 & 34 


o 


CIVIL P. C , O. 21, R. 94 

independent of sale certificate 

136 1 C 49=10 Pat 670 = 1 R 1932 Pat 

49=A I R 1932 Pat 80. 

O. 21, R. 95—Position of auction- 
purchaser is different from that of 
decree-holder 

144 I C 70 = 1933 A L J 113=55 AH 

235 = 1 R 1933 AH 364= 
AIR 1933 AH 201. 

i 21, R. 9) Adverse possession 

! Auction-purchaser getting merely sym- 
I helical possession—Judgment-debtor con 
I tinuing to be in possession—Possession 
of ruigmeot-debtor is adverse 

130 I C 706=1931 A L J 12. 

! O. 2l| R, 95“^Nazir ordored to {jivo 
‘ p^ossession of land to decree-holder — 

[ Pailureof judgment-debtor to removehufc 
, standing on land—Removal effected by 
i nazir's men — Objection by judgment- 
i debtors—Accused hfive no right of pri- 
: vate defence and are guilty under ft 
186.1 PC 

44 I C 817 = 57 C L J 4 1=1933 Cr C 
749 = 34 Cr L J 826=6 K C 45 = 

AIR 1933 Cal 469. 

O. 21, R. 95—Poss ession delivered 
by civil Court—Possession though s> m- 
bolieal is effective as against person dis¬ 
possessed and latter’s actual possession 
is disturbed 

144 1 C 708=1833 Cr C 622=34 Cr L J 
810 = 6 R C 1 = A I R 1933 Cal 424. 

O. 21, R. 95 Auction-purchaser 

applying for delivery i f possession — 
Application is governed by Art. IbO lAm , 
Act, and limitation runs from date of 
sale becoming absolute 

134 I C 1 188 = 1 R 1932 Cal 68 = 54 
CLJ 241 = 56CLJ 57 4 = 

^ air 1932 Cal 75. 

O. 21, Rr. 95 and 97—Application 
by decree-holder purchaser under H. 95 

— Resistance offered — Applicrtion under 
R. 97 held birred by limitaticn —I-'rosh 
application for want of possession of 
decree-holder purchaser held not barred 

A I R 1933 Nag 369 

-0.21, R. 05 and S. 47 —Suit by 

decree-holder auction-pu-chaser for re¬ 
covery of possession of propeby pur¬ 
chased is not barred under S. 47 

140 I C 683 = 28 N L R 250 = 1 R I 933 
Nag 6 =A I R 1932 Nag 140. 

O- 21, Rr. 95 and 96 Summary 
procedure under O. 21, Rr. 95 and 96. 
does not bar suit for possossion by 
auction - purchaser 

133 I C 337=12 PLT423 = 10 Pat 670 

— I R 1931 Pat 337 t-A 1 R 1931 Pat 241 (FB) 

—O. 21, Rr. 95. 96 and S. 47—Simple 
suit for possession by decree-holder pur- 
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CIVIL P. C , O. 21, R. 95 

chaser is not barred by S. 47 

133 I C 337=12 P L T 423 = 10 Pat 

670=1 R 1931 Pat 337= 
AI R 1931 Pat 241 (FB). 

—-“O. 21, Rr. 97 and 11—Final decree 

and obtaining o{ delivery of possession 
by decree-holder as against judgment- 
debtor—Dispute between decree-holder 
and transferee from judgment-debtor 
pendente lite regarding mutation—Se¬ 
cond application of decree holder for 
delivery of possession as agaiust such 
transferee is one under O. 21, R. 11 and 
not under O, 21, R. 97 

144 I C 70=1933 A L J 113 = 55 All 

235=1 R 1933 All 364= 
A 1 R 1933 All 201. 

—”0. 21, Rr. 97, 98 and 103—Duty 

of Court on resistance to delivery of 

possession laid down 

143 I C 420 = 1932 A L J 1036 = 54 All 

1031=A I R 1933 Ail 57. 

- 'O. 21, Hr. 97 and 103—Executing 

Court nob giving delivery—R. 97 does 
not apply 

143 I C 381 = 36 C W N 965 = 60CaI 8 

=A 1 R 1933 Cal 246. 

O. 21, K. 97 — Decree-holder or 


auction-purchaser only can apply under 

R. 97 

132 I C 844=1 R 1931 Lah 684 = 

A i R 1931 Lah 686. 

-- O. 21, R. 97—Oral application ia 

suflicient—Court expressing intention to 
investigate—Parties taking part in in¬ 
vestigation—Implied application may be 
inferred—Parties cannot in subsequent 

suit plead non-invosbigation 

130 1 C 520 = 1 R 1931 Lah 312 = 

A 1 R 1931 Lah 13 

a 

- O. 21, Rr. 97 and 95 — Application 

by decree-holder purchaser under R. 95 

—Resistance offered —Application under 

R. 97 held birred by limitation—Fresh 

application for want of possession of 

decree-holder purchaser held not barred 

A I R 1931 Nag 369 

-^O. 21, Rr. 98 and 103 — Aucbion- 

purohaser applying for possession — 
Applicaton disallowed—Remedy is suit 
under R.103 and no revision or appeal 

1 1 0 Q 

A I R 1933 AH 959 (2) 

- O. 21, R. 98 — Auction-purcluiser 

obstructed in taking possession by bro 

tliers of judgment-debtor in their own 

ri“hb—Order of dismissal of application 

under O, 21, B. 98, is proper and remedy 

of auction-purchaser is not by revision, 

hut by regular suit 

^ AIR 1933 Pat 604. 


CIVIL P. C., O. 21,. R. 99 

-O. 21, R. 99—'Order under R. 99 

dismissing decree-bolder’s application,. 

is nob appealable—Remedy is bv suit 

133 1 C 335=1 R 1931 Cal 687=58 Cal 

808=35 C W N 286= 
A 1 R 1931 Cal 574. 

*•—O. 21, Rr. 100 and 103—Suit con¬ 
templated by R. 103 is not one under 
Specific Relief Act (1877), S. 9 

139 1 C 366=1932 A L J 812=1 R 
1932 All 560=A 1 R 1932 All 703. 

-O. 21,R. 100 and S. 47 — Order 

under R. 100 comes under S. 47 

37 C W N 671=60 Cal 832= 

A I R 1933 Cal 680. 

-0,21, R. 100—Events subsequent 

to delivery of possession must be con- 

sidered * 

145 I C 663=37 C W N 339=60 Cal 68S= 

6 R C 129=A I R 1933 Cal 534. 

-0.21, R. 100 — R. 100 includes 

auction-purchaser’s legal representative 

143 I C 141=36 C W N 790= 
A 1 R 1933 Cal 293. 

-O. 21, Rr. 100 and 53—Remedy of 

unsuccessful claimant under R. 58 is by 
suit only—Scope under Rr. 58 and 100 
being same he cannot again apply under 
R. 100 

141 I C 100=36 C W N 1034=56 C L J 250 
= I R 1933 Cal 80=A I R 1933 Cal 233. 

-O. 21, R. 100—R. 100 does nob ap¬ 
ply’ in cases where there has been only 

symbolical delivery of possession 

142 I C152=I R 1933 Cal 240 = 
A I R 1933 Cal 144 (2). 

-O. 21, R. 100—Petition under 0.21, 

R. 101, Civil P. C., without joiniug sub¬ 
purchasers for want of knowledge of 
sub-purchase — Sub-purchasers subse¬ 
quently'^ joined, bub after 30 days — Peti¬ 
tion ia uot barred 

132 I C 631 = 58 Cal 55=1 R 1931 Cal 583 = 

A I R 1931 Cal 385. 

-O. 21, Rr. 100 and lOl—Rr. 100 

and 101 apply to cases of joint posses¬ 
sion as well 

132 I C 631 = 58 Cal 55 = 1 R 1931 Cal 583= 

A I R 1931 Cal 385. 

-O. 21, Rr. 100 and 101 — Specific 

share in property cannot be restored to 
claimant—He can only' get joint posses¬ 
sion ^ _ 

132 1 C G3 1 = 58 Cal 55 = 1 R 193lCaI583— 

A 1 R 1931 Cal 385. 

-O. 21, R. 100 and S. 47 — Party 

bound by decree applying to set aside in 

execution — Application is under S. 47 

and not O. 21, R 100 ,««« m j 

144 I C 472 = 38 M L W 199=1 R 1933 Mad 

410=A 1 R 1932 Mad 569. 

-O. 21, R. 100 — Party bound by 

mortgage decree cannot set up para- 
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CIVIL P. C., O. 21. R. 100 

naoQDt title in exeontion 

144 I C 472—38 M L W 199=1 R 1933 Mad 

410=A 1 R 1933 Mad 569. 

-O. 21, R. 100—Purchase of property 

by decree-holder and confirmation of 
sale—Application for possession of pro¬ 
perty by one of parties to suit under 
O. 21, R. 100 — Alternative relief for 
crops by party under S. 47. Civil P, C., 
cannot be entertained 

145 I C 174=6 R M 31 = 
AIR 1933 Mad 482. 
O. 22, R. 100—Application under 
R. 100 Decree-holder asked to begin— 
After his examination witnesses of clai¬ 
mant examined It amounts to irregu¬ 
larity 

134 I C 301 = 1 R 1931 Mad 653= 
^ air 1931 Mad 534. 

Cl. 21, R. 100 — Certain persons not 
parties to suit set up by judgment-debtor 
to put forward case of tenancy and pre- 
vent decree-holder from executing decree 

Digb Court can interfere and set aside 
order allowing such claims 

132 I C 301 = 1 R 1931 Mad 653 = 

A 1 R 1931 Mad 534. 

O. 21, R. 100 R. 100 applies to 
cases of joint possession 

144 IC 147=1 R 1933 Pat 217 = 

A I R 1933 Pat 132. 

^ O. 21, R. 101 High Court can 
interfere in revision against order under 
R. 101 to correct error or illecalifcv 
132 I C 631 = 58 Cal 55=1 R 1931 Cal 583= 

A 1 R 1931 Cal 385. 

77aAQ^‘ Limitation Act 

(1908), S. 22 and Art. ICS—S. 22 applies 

to applications 

132 IC 631 — 58 Cal 55=IR 1931 Cal 583= 

A I R 1931 Cal 385. 

Auction-purchaser 
applying for possession—Application dis¬ 
allowed Remedy is suit under R. 103 
and no revision or appeal lies 
_^ A I R 1933 All 959 (2). 

, and S. 47—Order 

fallnij. under S. 47 — R. 103 doee not 
prohibit Second appeal 

143 I C 420=1932 A L J 1036=54 All 

_^ I031=A I R 1933 All 57. 

R ()q 99—Order under 

n. Jc», dismissing decree-liolder’g anuli 
cation 13 not appealable — Remedy is by 

bU I c ^ 

133 I C 335=1 R 1931 Cal 687 = 58 Cal 808 

_I R 1931 Cal 574. 

affft I Person present at 

atta bment not raising obiootion under 

Subsequently objection 


raised under R. 100 - ^32^^ 


CIVIL P. C.. O. 21, R. 103 

R. 103 is not barred by estoppel 

132 I C 201=32 P L R 390= 

A 1 R 1931 Lah 598, 
21, R. 103 Oral application is 
sufficient—Court expressing intention to 
investigate — Parties taking part in in¬ 
vestigation—Implied application may be 
inferred — Parties cannot in subsequent 
suit plead non.investigation 

130 1 C 520=1 R 1931 Lah 312= 

AIR 1931 Lah 13. 

O. 21, Hr. 322, 123 and 124 (as ad¬ 
ded) —R. 122 applies to cases ofj mov¬ 
ables like ornaments only 
134 ! C 836=1931 A L J 865=54 All 263 = 
I R 1931 All 852=A I R 1931 All 567 (F B). 

22 Hindu joint family manager 
dying Whether his sons can be brought 
on record —Quaere 

145 1 C 164 = 35 BLR 388 = 6 R B 59= 

AIR 1933 Bom 245 

O. 22 — Order setting aside abate¬ 
ment cannot be questioned in appeal from 
suit 

141 I C 337 = 34 P L R 221 = 14 Lah 361 = 

1 R 1933 Lah 105=A I R 1933 Lah 152 

O. 22‘~0. 22 does not apply to re¬ 
vision 

144 1 C 883 = 6 R S 12 = 
AIR 1933 Sind 200. 

O. 22 Applicability Suit or ap¬ 
peal must be pending 
141 I C 711 = 26 SLR 362=! R 1933 Sind 

70=A 1 R 1932 Sind 220. 

O. 22, K. 1 Suit by somo landlords 

that certain tenancy had extinguished 
and for declaration that certain person 
has no occupancy right—Death of some 
plaintiil s ponding suit Legal represen¬ 
tatives not brought on record — Suit is 
for beneht of all landlords and does not 
abate either wholly or in part 

A i R 1933 Lah 654. 

22, R. 1 Continuanco of suit 
depends not on qualilicafciou of person 
claiming to be roprosentativo of deceased 

but on nature of suit 
134 I C 771 = 13 Lah 116 =33 P L R 1069 = 

1 R 1931 Lah 979=A I R 1931 Lah 293. 

O. 22, K. 1 —Representative suit 

does not abate bv plaintilf’s death 

132 I C 289 = 54 Mad 770 =60 M L J 659 _ 

I R 193 1 Mad 641=33 M L W 604 = 

A I R 1931 Mad 590. 

O. 22, li. 1 Remedy for wrongful 
act can be pursued against estate"’ of 
deceased wrong door, where property 

he belonging to anothor or its proceeds 
have been appropriated by deceased 

-J R 1932 Oudh 



520 


519 


CcjRRKNT Digest, 1931.1933 


CIVIL P. C., O, 22, R. 1 

O. 22, R. 1—Death of one of three 
plaintifis Heirs of deceased plaintiil 
being sons of other two plaintitVs nob 
brought on record—Other plaintiffs are 
competent to continue suit 

145 I C 325 = 6 R P 160 = 
A 1 R 1933 Pat 270. 

-O. 22. R. 2—Sale-deed transferring 

property jointly in favour of all vendees 
for one consolidated amount—Joint de¬ 
cree for pre-emption against all—Death 
of one of them pending appeal and legal 
representative not brought on record — 
Other vendees can prosecute appeal and 
it does nob al)ate as whole 

1933 A L J 1049=A I R 1933 AM 733. 

O. 22, R. 2—One of several defen¬ 
dants appealing — Appeal declared to 
have abated on his death — No applica¬ 
tion made by his legal representatives 
to bo brought on rccoid — Other defen¬ 
dants not joining as appellants, cannot 
claim to have order of abatement set 
aside 

131 I C 877 = 1 R 1931 AM 445=1931 A L J 
266 = 53 AM 521=A I R 1931 AM 349. 

-O, 22, Rr. 2 and 10 — Substitution 

of i)erson claiming to succeed another 
person who sued in representative capa¬ 
city :u>d died during pendency of appeo.l ! 
— 6 . 22. R. 10 ajipbes and not Rr. 2, 3. . 
4 and 5 

139 I C 123 = 36 C W N 816=1 R 1933 Cal 

559 = A I R 1932 Cal 783. 

—'—O. 22, R. 2—Omission to bring on ' 
record representative of i)arby in appeal 
who Is nob necessary party but only ad¬ 
ded as pro forma defendant is nob fatal 
to iiou'ing of appeal 

145 1 C 713 = 6 R L 128 = 34 P L R 858= 1 

A I R 1933 L&h 406. 

--^O. 22, Rr. 2, 3 and 4—Right to sue 

fully reprosentoci by surviving plaintiff 
or defendant on record—R. 2 applies— 
Otherwise R. 3 or R. 4 applies—Appli¬ 
cation cf R. 2 Of Rr. 3 and 4 depends 
on whether right to sue fully vests in 
surviving plaintiffs or is fully available 

against surviving defendants 

1421 I C 347 = 29 N L R 12 = 1 R 1933 Nag 

114=A I R 1933 Nag 95. 

-O. 22, Rr. 2 and 4—Two co-widows 

impleaded to represent estate of their 

husbands —Death of one of them pending 

appeal—Application fer substitution of 

other widow is not necessary and O. 22, 

E, 2 applies 

146 I C 322=12 Pat 778 = 

A I R 1933 Pal 464. 

-O. 22. Rr. 2 and 4—Right to sue 


Civil p. c., o. 22 , r. 2 

surviving against surviving defendant in 
his own capacity and not as representa- 
tive of deceased—R. 2 applies—If survi¬ 
ving aa representative then R. 4 applies 
132 I C 100 = 12 P L T 28 = 10 Pat 341 = 
1 R 1931 Pat 260=A I R 1931 Pat 164. 

- O. 22. Rr. 2 and 4—Mortgage suit 

“Suit barred ag.ainst legal representa¬ 
tive of deceased defendant—Appeal abat¬ 
ing against party owing to death — Suit 
can be tnaintaioed 

132 1 C 100=12 P L T 28=10 Pal 341 = 
I R 1931 Pat 260=A I R 1931 Pal 164. 

-O. 22, R. 3—Suit by number of 

joint tenants forming joint family against 
other joint tenants—Death of some of 
plaintiffs or defendants pending appeal— 
Legal representatives nob brought on 
record—Appeal does nob abate as whole 
j 141 I C 87=17 R D 549=14 L R A Cr 389= 

I R 1933 AM 34=A I R 1933 All 291. 

-O. 22. R. 3—One heir brought on 

record —Affidavit from othersaboub relin- 
j quishment of their rights in favour of 
! former—Affidavit is not transfer of their 

I 

rishtfl and suit abates to their shares 
143 I C 33=1932 A L J 1029=16 R D 583 
' =13 L R A Rev 402=A I R 1933 All 91. 

- O. 22, R. 3—Order refusing certain 

person to be substituted in place of de¬ 
ceased plaiutilT under O. 22, R. 3, is not 

apnendable 

140 I C 528=1932 A L J 308 = 1 R 1032 All 

667=A I R 1932 All 466. 

-O. 22, Rr. 3 and 4 — Abatement — 

Members of a firm awarded a joint de¬ 
cree in t.heir own names — During pen¬ 
dency of appeal by defendant one of the 
members dying and his legal representa¬ 
tive not brought on record within time 
— Appeal abates as against all the res¬ 
pondents 

135 I C 24 5=1932 A LJ 219. 

- O. 22, R. 3 (2) — Death of sole 

plaintiff — Omission to bring on record 
legal heirs in time—Abatement of suit 
is automatic and no formal order is 
necessary 

129 1 C 545=1931 A L J 153 =I R 1931 AM 
177=53 AM 374=A I R 1931 All 154. 

- O. 22, Rr. 3, 4 and 5—R. 5 does not 

apply to execution proceedings 

' 146 I C 336=35 BLR 609= 

A 1 R 1933 Bom 396. 

- O. 22, R. 3 —■ Death of decree- 

holder pending execution — Legal 
representative can be substituted in his 
place and allowed to continue execu¬ 
tion 

145 I C 773 = 35 BLR 769=57 Bom 616 = 

A I R 1933 Bom 358. 


4 
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-O. 22, Rr. 3 and 4 


Execnfcion 


againsb dead judgmenfe-debtior in ignor¬ 
ance of his death is not bad if legal re¬ 
presentatives are brought on record sub¬ 
sequently 

37 C W N 679=A 1 R 1938 Cal 684. 

O. 22, R. 3 —Death of plaintiff 
pending suit — Order substituting two 
persons as heirs—Subsequent discovery 

of other heirs by Court—Suit does not 
abate 

145 I C 170=37 C W N 138 = 6 R C 74 = 

A I R 1933 C&l 498. 

I O. 22, R. 3 Order allowing sub¬ 
stitution or setting aside abatement 

passed cannot be questioned in appeal 
from decree 

145 I C 170 = 37 C W N 138=6 R C 74 = 

A I R 1933 Cal 498. 

O. 22, R. 3 Appeal from applica¬ 
tion for probate Where judgment ap¬ 
pealed against may operate as one in 
rem substitution should be allowed 
136 I C 543=1 R 1932 Cal 223=35 C W N 

1028=A I R 1932 Cal 206. 

O. 22, R. 3 Probate appeal by 
legatee Heirs or legal representative of 
legatee can be substituted in appeal 

136 1 C 543=1 R 1932 Cal 223=35 
C W N 1028=A 1 R 1932 Cal 206. 

O. 22, R. 3 Appeal does not abate 
as whole on death of one of tenants- 
plaintiffs 

137 I C 797=1 R 1932 Cal 157=58 
Cal 1341=A 1 R 1932 Cal 134. 

22, R. 3 Suit for possession— 
One of plaintiffs dying—Legal represen¬ 
tative not brought on record—No abate¬ 
ment of whole suit if shares ascertain¬ 
able, or separate suits could he brought 

A I R 1933 Lah 938. 

O. 22, R. 3—Decree appealed from 
proceeding on ground common to all 
plaintiiTa—All plaintifl's need not join in 
making appeal and decree may be re¬ 
versed or carried in favour of all plain- 
tiils 

A I R 1933 Lah 933 (2). 

^ ~0. 22, R, 3 — Petitioning creditor 

impleaded Death of such creditor pend¬ 
ing appeal —Inclusion cf name of hia 
representative on appeal is essential 

145 I C 474=34 P L R 827=6 R L 107 = 

A I R 1933 Lah 642 (2). 

O. 22, R. 3 (2)—Suit for possession 
by co-mortgagees each having distinct ' 
share Death of one during pendency of 

repreaentativo not brought on 
record in time Suit abates only as re- 
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gards deceased plaintiff’s share 

141 I C 264=34 P L R 149=14 Lah 218= 
I R 1933 Lah i01=A I R 1933 Lah 179. 

O. 22, R. 3—Suit for partition bet¬ 
ween two branches of Hindu family— 
Son of plaintiff’s branch dying — Suit 
does not abate 

141 I C 45=33 P L R 842=13 Lah 483= 
1 R 1933 Lah 54=A I R 1932 Lah 641. 

O. 22, Rr. 3 and 4—Suit on behalf 
of minor—Death of plaintiff—Suit does 
not abate — Ijegal representative can 
continue suit—Severance of status takes 
place from filing of suit for partition on 
snowing that suit was for benefit of 
minor: 41 Mad 442=42 I C 860=A I B 
1918 Mad 379 a7id A T B 1930 Mad 486, 
Overi'ii led 

146 I C 269=65 M L J 630=38 M L W 

676=1933 M W N 1324 = 
A 1 R 1933 Mad 890 (F B). 

O. 22, Rr. 3 and 12—Decree-holder 
dying during pendency of his petition 
for execution—His legal representative 
can be substituted in petition and be 
allowed to continue it: 50 Mad 1=99 
1 C 626=^1 IB 1927 Mad 184, Ocereuled 

135 I C 561 = 1 R 193 2 Mad 14 5 = 55 Mad 
352=62 M L J 1=34 M L W 866=1931 
M W N 1209=A I R 1932 Mad 73 (F B). 

O. 22, Rr. 3 and 12 — In case of 
death of decree-holder execution pro¬ 
ceedings do not abate 

135 I C 561=1 R 1932 Mad 145=55 Mad 
352 = 6 2 MLJ1=34MLW 8 66=1931 
M W N 1209=A I R 1932 Mad 73 (F B). 

O. 22, R. 3—Application for pro¬ 
bate by executor—Any beneficiary can 
intervene —Proceedings are in represen¬ 
tative character Death of executor — 

Beneficiaries can continue proceedings 
141 I C 287=193 2 M W N 1252 = 63 M L J 
899 = 36 M L W 922 = 56 Mad 346 = 1 R 
1933 Mad 97 = A 1 R 1933 Mad 114. 

O. 22, R. 3 — Two appeals out of 
same suit One by plaintiff and other 
by defendant—Abatement of latter as 
legal representative of respondent not 
added in time while in former legal re¬ 
presentative of appellant added within 
time—This fact cannot entitle the de- 
fendant-appollant to say that his appeal 
should be allowed to proceed 
130 I C 764 = 33 M L W 411=1 R 1931 Mad 
460 = 60 M L J 267=A I R 1931 Mad 277. 

- O. 22, R. 3—Pauper plaintiff’ -dying 

—Legal representative can continue as 
pauper only on fresh application that he 
is pauper or on payment of court-feo 

^ ^3^46^1 C 235=A I R 1933 Nag 334. 

22, R. 3 —Death of one of appel¬ 
lants, who are members of joint Hindu 
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family Hight to sue not surviving in 
remaining members—Even though other 
members who are legal representatives 
are on record they must be brought on 
record in that capacity 

A I R 1933 Pat 702 

O. 22, R. 3 — Party dying before 


bearing by Privy Council—Legal repre¬ 
sentative not on record—Decree is valid 
139 I C 397=13 P L T 719=1 R 1932 Pat 
229=11 Pal 445=A I R 1932 Pat 261. 

- O. 22, Rr. 3 and 4 — 0. 22, Rr. 3 

and 4 do not apply to cases of death of 
parties after preliminary decree—After 
decree has been once made, suit cannot 
be dismissed unless it is reversed in ap¬ 
peal 

129 I C 84=1 1 P L T 796=1 R 1931 
Pat 68=A 1 R 1931 Pal 57. 

• O. 22, R. 3—Certain of legal repre¬ 
sentatives applying under O. 22, R. 3 
w’ithin time allowed by Art. 176, Limi¬ 
tation Act—Court can permit others to 
be joined as co-plaintiffs even though 
their application is made after periol 
of limitation 

145 I C 693=6 R R 52 = 
A I R 1933 Rang 234. 

“ O. 22, Rr. 3 and 4—Suit by ore for 
ejectment of another, without impleading 
others is competent—Suit by some co¬ 
sharers against another — Appeal by 
plaintiffs—One appellant dying—Repre¬ 
sentatives not on record—Appeal dis¬ 
missed on merits — Second appeal by 
living plaintifl’s is competent 

141 I C 711 = 26 SLR 362 = 1 R 1933 
Sind 70=A I R 1932 Sind 220. 

-O. 22, R. 4—Abatement, Partial 


OR Total 
— O. 22. Rr. 4 


and 


5 


— Abatement, 
partial or total—Non-compliance is not 
fatal — Suit against all defendants— 
On death of one, some represen tativea 
brought on record—Suit does! not fail 
oven partially 

143 ! C 315=36 C W N 1138 = 60 
Cal 87=A I R 1933 Cal 325. 

-O 22. R. 1—Abatement, partial or 

total—App?al whether abates in part or 
wliolo—Test is whether there would or 
would not be two contradictory decrees 
in same litigation and whether interests 
of respondents are or are not separately 
defined 

137 I C 820 = 33 P L R 1003=13 Lah 70 = 
! R 1932 Lah 379=A I R 1932 Lah 281. 

-O. 22, J?r. 4 (3) and 11 — Abatement, 

partial or total-—Tlie question whether a 
partial abatement loads to an abatement 


CIVIL P. C.. O. 22, R, 4 
of the appeal in its entirety must depend 
upon the nature of the case 

33 P L R 38. 

O. 22, R. 4 (2) —Abatement, partial 
or total—No application to bring repre¬ 
sentatives of deceased defendant on re¬ 
cord within time—Decree passed during 

that time has no effect and suit abates 

122 I C 562=1 R 1930 Lah 338= 

A I R 1931 Lah 73. 

^O. 22, Rr. 4 (3) and 11—Abatement, 
partial or total—Failure to bring legal 
representative on record — Suit or appeal 
does not abate in its entirety in every 
case 

134 I C 679 = 1 R 1931 Nag 167=27 
N L R 220=A I R 1931 Nag 184. 

- O. 22, Rr. 4 (3) and 11 — Abatement, 

partial or total — Burden of proof— 
Failure to bring legal representative on 
record—Abatement—Burden of proving 
that suit or appeal can proceed is on 

party in default 

134 I C 679=1 R 1931 Nag 167=27 
N L R 220=A 1 R 1931 Nag 184. 

-O 22, R. 4—Abatement, partial or 

total“~Suib or appeal abating, some of 
defendants being dead and their repre¬ 
sentatives not brought on record — That 
suit or anpeal abates as a whole 

128 I C 119=9 Pat 693=1 R 1931 Pat 7 = 

A 1 R 1931 Pal 17. 

-O. 22. R. 4 (3)—Abatement, partial 

or total — Suit for partial partition of 
property byheirsof deceased Mahomedan 
is competeut—Hence if suit for partition 
against one of defendants abates it does 
not abate as whole 

A 1 R 1933 Sind 384. 

Appeal 

- O. 22. R. 4—Appeal — Appeal by 

mortgagee—Death of one of puisne mort¬ 
gagee respondent and legal representative 
nob brought on record—Appeal doss not 
abate in its ontirotv 

AIR 1933 Lah 1001. 

- O. 22, R. 4—Appeal —One of defen¬ 
dants dying pending appeal — No legal 
representabivo brought on record — Suit 

as against him must be dismissed 

A I R 1933 Lah 805. 

- O. 22, Rr. 4 and 9—Appeal—Two 

respondents in appeal being co-owners 

each entitled to half share in property 

Death of one of them and failure of 

appellant to implead legal representative 

within time — Appeal does not abate 

w holly 

146 I C 154=6 R L 177= 

A I R 1933 Lah 556, 
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CIVIL P. G., O. 22, R, 4—Death after preli¬ 
minary decree 


- O, 22, R. 4 — Appeal— Suib nob 

against defendants as partners disnoissed 
—One respondent dying during appeal— 
Appeal abating against him — Joint 
decree—Abatement of whole appeal must 

be decided by reference to decree 

142 I C 649=34 P L R 11=1 R 1933 Lah 

236=14 Lah 543=A1 R 1933 Lah 356 (2). 

■- O. 22, R. 4—Appeal — One of sev¬ 

eral respondents dying and legal re¬ 
presentatives not joined in time—Grant- 
-ingof relief against surviving respondents 
possible — Appeal does nob abate as a 
whole 

132 1 C 837=32 P L R 683=12 Lah 318 = 

I R 1931 Lah 677=A I R 1931 Lah 486. 

- O. 22, Rr. 4 and 11—Appeal—Death 

of one respondent before decree in appeal 
—Appeal could proceed without bringing 
legal representative of deceased on re¬ 
cord—Decree of appellate Court is valid 

145 I C 765=6 R M 133= 
A 1 R 1933 Mad 218. 

O. 22, R. 4—Appeal — Declaratory 
decree obtained bv three members of 
Qoint Hindu family—Death of one before 
hearing of appeal preferred by defendant 
and deceased's heirs not substituted in 
his place—Appeal is nob maintainable 

A IR 1933 Pat 646. 

O. 22, R. 4—Appeal—Joint decree i 
for possession—Appeal by defendant some 
of plaintiffs dying before filing of appeal 
and their legal representatives nob 
brought on record within time—There is 
no question of abatement but the appeal 
is incompetent 

141 1 C 239=13 P L T 717 = 

I R 1933 Pat 57. 

Applicahility 

O. 22, R. 4—Applicability—Rule of 
total abatement is highly technical rule 
and should not be applied unless it must 
be applied 

143 1 C 364 = 1 R 1933 Lah 344= ' 

A I R 1933 Lah 129, | 

O, 22, R. 4—Applicability — Order 
declaring suit to have abated for failure 
to bring legal representatives of sole 
defendant, dying after preliminary decree, 
on record in time is a decree and is ap¬ 
pealable, and no reference lies under 
Civil V. C. (190R), O 46 R. I 

133 1 C 767=10 Pat 471=12 P L T 909 = 

1 R 1931 Pat 415=A I R 1931 Pat 353. 

Deatu after preliminary decree 

j O. 22, R. 4 ' Death after preli¬ 

minary decree—Mesne profits— Suit tor 

Preliminary decree—Defendant dying 

liSgal representative brought on record 


not within time—Suit does nob abate 

140 I C 837=13 P L T 692= 
I R 1933 Pat 25=A I R 1933 Pat 27, 

-O. 22, R. 4 —• Death after preli¬ 
minary decree— Mortgage suib — Preli¬ 
minary decree for sale—Defendant dying 
after preliminary but before final decree 
—Representatives not brought on record 
within three months — Suit does nob 
abate 

A I R 1933 Rang 318, 

Decree against dead person 

-O. 22, Rr. 4 and 11—Decree against 

dead person — Order on appeal against 

dead parson is nullity 

138 I C 444=33 P L R 735. 

Distinct Interest 

-0.22, R, 4—Distinct interest—Suib 

for sale of mortgaged property — One of 
mortgagors dying while suit pending — 
Legal representative not brought on 
record within limitation — Suit abates 
against deceased mortgagor bub whole 
suib does not abate — Mortgagee is en¬ 
titled to decree for sale of remaining 

mortgaged propertv 

132 I C 31 = 1931 A L J 902= 

1 R 1931 All 463=A I R 1931 All 235. 

-O. 22, R. 4—Distinct interest—Fact 

that interests in subject-matter of suit 

are defined and separate is one which 

may be of vital importance in deciding 

whether suit abates as whole when it 

abates as against one of the defendants 
. 139 I C 683=33 P L R 919 = 14 Lah 234 = 

I R 1932 Lah 60=A 1 R 1932 Lah 624. 

Execution 

-O. 22, R. 4—-Execution—Sale with¬ 
out bringing legal rapresentativ09 on 
recorfi is void 

134 I C 311=53 C L J 421=1 R 1931 Cal 

807=A I R 1931 Cal 782. 

Insolvency proceedings 

-O. 22, R. 4—Insolvency proceeding 

— Petitioning creditor dying pending ap¬ 
peal—Insolvent appellant should see that 
his legal representatives are brought on 
record 

145 I C 474 = 34 P L R 827 = 6 R L 107 = 

A I R 1933 Lah 642 (2). 

^>r^^ITATION 

-^O. 22, R. 1—Limitation—Rrothers 

and nephews impleaded as defendants— 

1 One brother dying—Application for sub- 
etibution of his son made 15 days after 
his birth, bub after three months of death 
—No question of abatement arises 

138 I C 151 = 14 Lah 78=33 P L R 501 = 

I R 1932 Lah 413=A I R 1932 Lah 426. 
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OH.7KCTION 

-O. 22, Ur. 4 and 5—Objection—Suit 

by mortgagee—Degal representatives of 
one of defon<lants substituted after notice 
to all—Objection as to proper representa¬ 
tion must ho brought at earliest opportu- 
nifcv 

143 1 C 315 = 36 C V/ N 1138 = 60 Cal 87 = 

A I R 1933 Cal 325. 

Procedure 

-O. 22, U. 4—Procedure—Subsfeitu- 

tion of legil representatives of defondaot j 

—Apfdication for—Net only cause title ' 

should bo corrected, but plaint also 

should be amended showing how legal 

representative is respnn«il)lo for claim 

143 I C 366 = 56 C L J 228 = 
A I R 1933 Cal 314. I 

-O. 22, U. 4 (3) — Procedure — One ' 

legal representative already on record 
though in different capacity— No ap¬ 
plication is necessary to avoid abatement 
144 I C 607 = 34 P L R 778 = 1 R 1933 Lah 

509 = A I R 1933 Lah 765 (2). 

■ O. 22, E. 4 f3)—Procedure—Whe- 

tber all legal representatives must be 

brought on record (Ounerr) 

144 I C 607=34 P L K 778 = 1 R 1933 Lah 

509=A I R 1933 Lah 765 (2). 

-O 22, U. 4 (l)—Procedure—Father 

and son impleaded as respondents in ap¬ 
peal— De»th of father leaving son us his 
sole representative — No application to 
bring sen on record as legal representa¬ 
tive of father is necessary 

144 I C 613 = 1 R 1933 Lah 517 = 

A I R 1933 Lah 710. 

-O 22, Ur. 4 and 5 — Procedure — 

High Court—Application under R. 5 can 

be treated as one under U. 4 

1933 M W N 957 = 38 M L W 792 = 

A 1 R 1933 Mad 920. 

-O. 22, R. 4—Procedure — Respon¬ 
dent’s legal representive wishing to bring 
himself on record need not apply for 

setting aside abatement of anneal 

139 I C 574=1 R 1932 Mod 7S5.'=1933 M 

W N 149=36 M L W 169 = 

A 1 R 1932 Mad 527. 

Ri:ad Regal Representative 
-O. 22, U. 4— Rea! legal representa¬ 
tive—Legal represrmfcative means persen 
or persons who represent whole interest 
of deceased 

142 I C 649 = 34 P L R 11 = 1 R 1933 Lah 236 
= 14 Lah 543=A I R 1933 Lah 356 (2) 

R EIMI !•:S I*:N1' A TIV E S UIT 

-O. 22, K. 4 and O. 1. R. 8 — Re¬ 
presentative Puit—Some defendants ap. 
pointed under O. 1, R. S to represent 
others—Death of represented defendant I 
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, Appeal as against him does not abate 
145 I C 432=34 P L R 844 = 6 R L 102= 

; AIR 1933 Lah 682, 

I O. 22, R. 4—Representative suit— 

: Court permitting some defendants to re- 
i present others under O. 1, R. 3 — Other 
' defendants dying—Suit or appeal does 
I not abate 

137 I C 830 = 33 P L R 959=13 Lah 92= 

1 R 1932 Lah 370=A I R 1932 Lah 334. 

-O. 22, R. 4—Representative suit— 

Under S. 107 even appellate Court has 
power to take proceedings under O. 1, 
R. 8 and to pass appropriate orders — 
Fact that application is made for the 
first time in appeal under O. 1, R. 8, 
after each respendent had obtained de¬ 
cree in his favour makes no difference — 
Some of numerous respondents allowed 
in appeal to represent others under O. 1,. 

R. 8 - If such representative dies and 

legal representatives of deceased are nob 

brought on record within time, appeal 

does not abate 
1 132 I C 657=13 Lah 195 = 1 R 1931 Lah 641 
= 33 P L R 302=A I R 1931 Lah 610. 

Setting Aside Abatement 

-O. 22, Rr. 4 and 9 — Setting aside 

abatement — Death of respondent in ap¬ 
peal—Appellant, Municipal Committee, 
not impleading legal representative with¬ 
in time—Time connot be extended under 

S. 5, Lim Act in absence of good ground 

146 I C 154=6 R L 177= 

A I R 1933 Lah 556, 

-O. 22, Rr. 4 and 9 — Setting aside 

abatement — Appeal — One respondent 
dying and no applicition to bring on re¬ 
cord representatives made within time— 
Affidavit satisfactorily explaining omis- 
sion — No counter-afiidavit — There is 
; sufficient cause for justifying setting: 

aside abatement under 0.,22. R. 9 

A 1 R 1933 Lah 224. 

-- O. 22, Rr. 4 and 9 — Setting aside 

abatement—Application under R. 4 made 

after suit abated—Such application can 

he considered to be one under R. 9 

141 I C 299 = 26 SLR 81=1 R 1933 Sind 40 

=A 1 R 1933 Sind 36. 

Test op Abatement 

-O. 22, R, 4 (3)—Test of abatement 

—Legal representative of deceased de¬ 
fendant not brought on record — Jf suit, 

without impleading such defendant wben 

alive, was properly constituted, suit 

does not abate as a whole 

A I R 1933 Sind 384.. 
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Civil P. C., O. 22, R, 4—Wrong Legal Re¬ 
presentative 

Wrong Legal Representative:: 

7 ^—Wrong legal represen¬ 

tative One of defendants dying during 
suit leaving behind will—'Dxecutora not 
made parties as such—Dstate covered by 
will is not afl’ected bv decree 

134 I C 311=53 C L J 421=1 R 1931 Cal 

807 = A I R 1931 Cal 782. 

22, R. 4—Wrong legal represen¬ 
tative Decree against wrong legal re¬ 
presentative not in possession of estate 
of deceased is not binding on estate even 
in absence of fraud 

139 I C 465 = 63 M L J 319 = 37 M L W 

199=A I R 1933 Mad 43. 

j“0. 22, R. 4—Wrong legal represen¬ 
tative Suit against wrong legal re¬ 
presentative — Plaintiff acting bona 

Decree is binding on real legal re¬ 
presentative. 

144 I C 663 = 29 N L R 89=6 R N 4 = 

A I R 1933 Nag 73. 

Miscellaneous 

--O. 22, Rr. 4 and 11 and O. 41. Rr. 

20 and 33 O. 41, R. 33 cannot override 
O. 22. 

134 I C 679=1 R 1931 Nag 167=27 N L R 

220=-A I R 1931 Nag 184. 

O. 22. R. 5—Person held not legal 
representative—No appeal lies 

131 1 C 294=1 R 1931 Lab 422 = 

AIR 1931 Lab 235. 

-O. 22. 


R. 5—Order in proceeding 
under O. 22, R. 5, that certain persou 
is not legal representative—Sepa¬ 
rate declaratory suit is barred by res 
judicata 

144 I C 978=10 OWN 179=8 Luck 477=6 

R O 29=A I R 1933 Oudh 207. 


Civil P. C., 0.22, R. 9 

is raised 

134 ! C 231 = 1 R 1931 All 812=1931 A L J 
715=54 All 25=A 1 R 1931 All 490 (F B ) 

— 0.22, R. 9 Application for setting 
aside abatement may be made long after 
the case has actually abated and is 
governed bv Limitation Act (1908), S. 5 
1431 C35 = 1932ALJ883 = I R 1933 All 161 

=A I R 1932 All 698. 

O. 22, Rr. 9 and 11—Application 
for setting aside abatement under O, 22, 
R. 9 or R. 11—Ignorance of death in 
absence of negligence is sufficient cause- 
for extension 

135 1 C 159=54 All 280 = 1 R 1932 All 47 = 
1932 A L J 18=A I R 1932 All 459 

-O. 22, R. 9—No ncornpliance with 

procedure as to bringing legal represen¬ 
tatives on record within three months is 
mere irregularity so long as decree passed 
in suit is as between living persons— 
Execution Court cannot refuse to execute 
decree on ground if such irregularity is 
committed 

133 I C 303 = 1 R 1931 All 623 = 

AIR 1931 AH 746. 

O. 22,R. 9(2) Application to bring 
on record legal representative filed four 
days beyond limitation, applicant nob 
knowing date of deceased’s death—Time 
was extended 

AIR 1933 Lab 916. 

O. 22, R. 9 Death :.fsole appellanb 


O. 22, R. 6 Parby dying afbor 
inclusion of brial bub bafore decree— 

P>6oree mu9b be baken to have been 
passed in his lifetime 

144 I C 340=1932 ALJ 1069=1 R 1933 AH 

412=A I R 1933 AH 111. 

~~ O. 22, R. 6 Death of defendant 
after hearing and arguments, but before 

pronouncing judgment—Legal represen- 
tatiye can be brought on record without 
making application to Court 

144 I C 618=1 R 1933 Lab 517 = 

^ A I R 1933 Lab 710. 

U. 22, Rr. 8 and 12—R. 12 does 
not exempt pending appeal arising outof 

of respondent is not snilieient 


—Delay in filing application and affi¬ 
davit on behalf of minor heirs of appel¬ 
lant—Time was extended and abate. 

! ment aside 

: 144 I C 607 = 34 P L R 778= I R 1933 Lab 

I 509=A I R 1933 Lab 765 (2). 

22, R 9 .\batement or dismis¬ 
sal of suib — No fresh suit; can be brought 
on same cause of action nor can plain¬ 
tiff resist defendant’s clai.m to enforce 
right under suit 

144 I C 605 = 1 R 1933 Lab 511 = 

A I R 1933 Lab 752. 

O. 22, R. 9—Legril representativeof 

deceased respondent not brought on re. 
cord—.Abatement thou.gh nob declared 
not sought to 1)0 set aside—No reason 
for delay offered—Delay cannot ho 
condoned 

142 I C 649 = 34 P L R 11=1 R.1933 Lab 
236 = 14 Lab 543=A I R 1933 Lab 356 (2). 

O. 22, R. 1) rgnorance of law or 


429=A 1 R 1933 AH 388. 

V 1 t.-' Person raising question 

leJatiDg to decree must be party to suib 


^,'*^==34 P L R 11 = 1 R 1933 Lab. 
236=14 Lab 543=A I R 1933 Lab 356 (2). 

O. 22, Rr. 9 and 4—Appeal — One 


or repreeenbative of parby when gnestion ! respoodeob dying and .o appril^^t^o'n t: 
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Current Di 

CIVIL P. C., O. 22, R. 9 
bring ou record represeutativea made 
within time—Affidavit satisfactorily ex¬ 
plaining omission—No counter-affidavit 
There is sufficient cause for justifying 
setting aside abatement under O. 22, R 9 

A I R 1933 Lah 22*4. 

O. 22, R. 9—R. 9 does not bar fresh 
suit brought on dissimilar causes of 
action 

141 I C 435^34 P L R 156 = 14 L#h 380 = 
I R 1933 Lah 88=A I R 1933 Lah 109. 

O. 22, Rr. 9 (2) and 11—Abatement 
of appeal—Sufficient cause—Appellant a 
pardahnashin lady having no con¬ 
nection with the province in which re¬ 
spondent resided and died—There is 
sufficient cause 

135 ! C 607 = 32P L R 822 = 1 R 1932 Lah 

143=A I R 1932 Lah 148/ 

O. 22, R. 9—O. 22, R. 9, must bo 
strictly construed—Abatement of suit by 
reversioner does not bar second suit on 
the same cause of action by another 
reversioner 

131 I C 98=31 P L R 973=12 Lah 273 = 1 R 
1931 Lah 370 = AI R 1931 Lah 79 (2). 

-O. 22, H. 9—Suit abating—Applica¬ 
tion for substitution may be treated as 
one for sotting aside abatement—No re- 
vision lies if discretion exercised by trial 

Court 1)0 within its iurisdiction 

144 I C 368=29 N L R 118 = 1 R 1933 Nag 

234=A I R 1933 Nag 85. 

-O. 22. R. 9—Cause found sufficient 

—Setting aside abatement is discretion¬ 
ary— No revision lias 

140 I C 837=13 P L T 692= 

I R 1933 Pal 25=A I R 1933 Pat 27. 

- O. 22, Rr, 9 and 4—Application 

under R. 4 made after suit abated—Such 
application can ba oonsid©v@d to he one 
under R. 9 

141 ! C 299 = 26 S L R 81 = 

! R 1933 Sind 40 = A I R 1933 Sind 36, 

--O. 22, R. 9~Plainbifr Hindu alert 

in making inquiries—Dsfendanbs Maho¬ 
metans living at several places—Delay 
was excused and abitemenb was set 

aside i 

141 I C 299 = 26 SLR 81 = 
i R 1933 Sind 40=A I R 1933 Sind 36. 

^—O. 22, ]^. K) —Preliminary decree | 
in partition suit — No steps taken beyond | 
appointment of Comrnissioner—Applica¬ 
tion after 53 years to substitute persons 
as defendants in place of deceased defen- 
{lant and for aiH)oinlmeab of Commis¬ 
sioner—Held though Court had discre¬ 
tion, prayer should be refused irrespec- 

tivo of whether suit had abated or not 

CO Cal 940=A 1 R 1933 Cal 696. 


EST, 1931.1933 
CIVIL P. C.,0. 22. R. 10 

-O. 22, R. 10—Substitution of per¬ 
son claiming to succeed another person 
who sued in representative capacity and 
died during pendency of appeal—O. 22, 

R. 10, applies and not Rr. 2, 3, 4 and 5 

139 I C 123=36 C W N 816= 
I R 1932 Cal 559=A I R 1932 Cal 783. 

- O. 22 . R. 10—Rxecubion cannot 

issue against transferee from judgment- 
debtor merely because be takes up posi¬ 
tion of representative 

138 1 C 64=1 R 1932 Cal 386= 
36 C W N 93=A I R 1932 Cal 423. 

-O. 22. R. 10—Whether O. 22, R. 10 

applies toexecutioD proceedings —Quaers 

138 I C 64=1 R 1932.Cal 386= 
36 C W N 93=A I R 1932 Cal 423. 

- O. 22, R. 10 —Order on application 

by mortgagee to be added as party to 

partition suit is appealable 

134 1 C 307=35 C W N 296= 

I R 1931 Cal 803=A 1 R 1931 Cal 594. 

■- O. 22, R. 10—Substitution after 

bnal decree and before execution cannot 
be made 

130 1 C 907=57 Cal 1143 = 

I R 1931 Cal 427=A I R 1931 Cal 51. 

-O 22, R. 10—Mortgagee of deceased 

plaiutilVs share is entitled to contiDne 

appeal 

143 I C 578=64 M L J 489=37 M L W 452 
= 1933 M W N 591=56 Mad 469 = 

1 R 1933 Mad 310=A 1 R 1933 Mad 411. 

- O. 22, R. 10—Person continuing 

appeal under O. 22, R. 10—Dismissal of 
appeal—Such person is liable for full 
costs of respondents and not costs incur¬ 
red from date of his application under 
O 22, R. 10 

143 1 C 678 = 64 M L J 489 = 37 M L W 452 
= 1933 M W N 691 = 56 M^d 469= 

I R 1933 Mad 310=A I R 1933 Mftd 411, 

-O. 22, II. 10—Claim for damages 

for breach of contract—On plaintiff's 
insolveocy Official Assignee is not enti¬ 
tled to be substituted in place of plain¬ 
tiff 

141 1 C 479=28 N L R 340= 

I R 1933 Nag 67=A 1 R 1933 Nag 6. 

- O. 22, R. lO—Devolution of inter¬ 
est by death—O. 22, R. 10 has no ap¬ 
plication 

A I R 1933 Sind 371. 

-O. 22, R. 11—Persons whose rights 

are not affected by award cannot be sub¬ 
stitute.! in place of p.irties to appeal 
against award and appeal in absence of 
proper substitution on the death of party 
abates 

142 I C 50=36 C W N 1007=56 C L J 365 = 

I R 1933 Cal 218=A 1 R 1933 Ca! 61. 
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Current Digest. 1931-1933 


CIVIL P. C.. O. 22, R;i 

-O. 22, R. 11—Joint decroe-holders 

—Abatement of appeal against one ope¬ 
rates as abatement against all 
137 I C 319=1 R 1932 Mad 368=35 M L W 

105=1932 M W N 152= 
AIR 1932 Mad 212. 

22, R, 12 Suit can abate after 
preliminary decree 

134 I C 236=1 R 1931 All 812=1931 A L J 
715=54 All 25=A I R 1931 AH 490 (F B). 

, 22, R. 12 Judgment-debtor dy¬ 

ing after decree—Decree-holder need 
nob implead all heirs 

139 I C 785 = 1932 A L J 125 = 
I R 1932 All 589=A I R 1932 All 263. 

^O. 22, R. 12 Rr. 3 and 4, O, 22, 
do nob apply to execution proceedings 
, „ 134 I C 730=33 BLR 858 = 

I R 1931 Bom S38=A 1 R 1931 Bom 425 (2). 

22, R, 12 O. 22, R. 12, does 
not introduce new rule of procedure 

135 I C 561=1 R 1932 Mad 145 = 55 Mad 
352=62 M L J 1=34 M L W 866 = 1931 
M W N 1209=A I R 1932 Mad 73 (F B). 

* O. 22, R. 12 R. 12 does not apply 
to appeals against orders in execution 
and hence Art. 181, Lim. Act, also does 
not apply 


139 I C 409=55 Mad 1006=1 R 1932 Mad 
681=63 M L J 827=36 M L W 170 = 
W N 597=A I R 1932 Mad 574. 

22, Rr. 12 and 4—Judgment- 
debtor's legal representative can be 
brought on record in execution proceed¬ 
ings already started— Fresh execution 
petition need nob be presented—Execu¬ 
tion petition filed within 12 years’ limi¬ 
tation After 12 years from decree judg- 
ment-dobtor dying—Decree-holder can 
ring judgment-debtor’s legal represen¬ 
tatives on record in same execution pro- 
readings and his remedy is not birred by 
Oivil P. 0. (1908). S. 48 


■ o ^ 610=60 M L J 628 = 

— lol. n* , ^ 562 = 33 M L W 359= , 

^ ^ 48=A I R 1931 Mad 303. i 

■p , \ —Order under O. 23, ^ 

\^) Question whether former suit 
remains pending or not is one of inter- 
pretation of order passed 

_^ ^ 1350 = A I R 1933 All 810. 

LP ^5, R. 1 (2)—Order saying that 
costs should be paid before institution 
Of fresh suit—Suit filed without fulfil- ' 
log CDoditiou Court can either refuse 
to hear or allow plaintiff to fulfil condi- 
lou when ne question of limitation 
rises - Date fixed for payment of 
amount—Condition cannot be fulfillerl , 
after expiry of that date—Amount to bo 
^posited before institution of first suit 
mount can be deposited at any time 


CIVIL P. C . O. 23. R. 1 

and institution of fresh suit delayed 

1933 A L J 1350=A I R 1933 All 810. 

O. 23, R. 1 (2)—Only Court which 

fixes time for fulfilling condition has 

jurisdiction to extend time— Obiter 

1933 A L J 1350=A I R 1933 All 810. 

-O. 23, i. 1—Orders under O. 23, 

R. 1 are nob to be lightly passed and 
when passed are not to be lightly set 

HiSi d 0 

132 I C 36 = 1 R 1931 AH 468 = 

A 1 R 1931 AH 19. 

-O. 23, R. 1—Order of lower Court 

under O. 23, R. 1, should state grounds 
for allowing the suit to be withdrawn 
with leave to file fresh suit 

132 I C 36=1 R 1931 AH 468= 

A I R 1931 AH 19. 

-O. 23, R. 1—Application for leave 

to withdraw suit—Application should 
be dismissed as a whole or allowed as 
a whole—Suit should not be dismissed be¬ 
cause the application is dismissed 
i 135 I C 160 = 1931 A L J 966. 

I - o. 23. R. 1 —Compromise presented 

to Court for being recorded—No objec¬ 
tion raised and no appeal filed from order 
recording compromise or from decree 
passed in accordance with compromise— 
Legality of compromise cannot be ques¬ 
tioned at time of execution of decree 

145 I C 582=35 BLR 588 = 6 R B 86= 

AIR 1933 Bom 298. 

-O. 23. R. 1 — Certificate for leave to 

appeal granted—Subsequent compromise 
I —High Court cannot pass decree in 
terms of compromise 

145=1 C 286=35 BL R 413 = 57 Bom 369 = 

6 R B 74=A I R 1933 Bom 244. 

O. 23. R. 1 (4) — Suit by minor and 
his purchaser to set aside sale by guar¬ 
dian —Minor subsequently withdrawing 
Whether he can withdraw without 
purchaser’s consent—After such with¬ 
drawal purchaser cannot continue suit 

141 I C 806=3 4 BL R 1512 = 

I R 1933 Bom 165=A I R 1933 Bom 42. 

- O. 23, R 1 — Permission granted 

to with'lraw suit and bring fresh one 
only on payment of costs before institu¬ 
tion of second suit—Plaintiff is preclu¬ 
ded from bringing second suit unless 
costs are piil—Such suit is brouglit 
without payment cf costs if void — Pay¬ 
ment of costs after filing suit does not 
save it 

133 ! C 256=1 R 1931 Bom 368 = 33 BLR 
278 = 55 Bom 206=A I R 1931 Bom 257^ 

I'O- 23, R. 1 While permitting 
plaintitf to withdraw from preient suit 
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CIVIL P. C.. O. 23. R. 1 

and bring fresh, sait Court should give 
adequate reasons 

131 I C 863=35 C W N 112 = 

I R 1931 Cal 511 = A I R 1931 Cal 336. 

O. 23, K 1 (a)—Cl. (a), R, 1 does 


not say that formal defect must be in 
pleadicgs 

127 I C 549 = 34 C W N 578= 
I R 1930 Cal 853 = A I R 1931 Cal 268. 

-O. 23, R. 1—Power to give permis¬ 
sion to withdraw suit is governed by con- 
siderations which must be strictly ad- 
hered to—Order otherwise amounts to 

wrong exercise of jurisdiction 

130 I C 142 = 34 C W N 912 = 
I R 1931 Cal 334 = A I R 1931 Cal 107. 

-O 23. R. 1 — When permission 

shoul I be given only when defect was 
not due to any fault of plaintiff speci¬ 
ally leave is asked in appellate Court 

130 1 C 142 = 34 C W N 912 = 
I R 1931 Cal 334 = A 1 R 1931 Cal 107 

-O 23. R. 1—Order on application 

which does not state formal defects and 

itself not stating same is vitiated by 

material irregularity 

i30 I C 142=34 C W N 912 = 

I R 1931 Cal 334=A I R 1931 Cal 107 


CIVIL P. C., O. 23,R. 1 
matter 

134 I C 482=1 R 1931 Lab 930= 

A I R 1932 Lah 138. 

O. 23, R. 1 — Award during pen- 


I 


O. 23. R. 1 (3) 


I 4 


Subject-matter’* 


means right in property ought to bo an- 
^ 01 * 00(1 

144 1 C 864 = 34 P L R 805 = 6 R 1. 32 = 

<A 1 R 1933 Lah 943 

- O. 23, R. 1 (3) — Bar created by 

O. 23, R. 1 (3) has no application where 
cause of action in first suit is different 
from that in second suit: 97 P Ji 191C 
rr-37 I C .2-^. Overruled 

144 1 C 864 = 34 P LR 805 = 6 R L 32 = 

A 1 R 1933 Lah 943. 

——O. 23, R. 1—Entertaining plaintiff's 

application to withdraw suit and bring 

fresh one owing to defect in plaint 

amounts to exercising jurisdiction 

136 I C 1=33 P L R 275=13 Lah 537 = 
1 R 1932 Lah 177=A ! R 1932 Lah 360 

- O. 23, R. 1—Will—Probate appli¬ 


cation being inoornpleto withdrawn— 
Fresii ai)plicatiou for letters of adminis¬ 
tration is not barred 

132 ! C 224=1 R 1931 Lah 560 = 

A I R 1932 Lah 290. 

-O. 23, R. 1 (3)— Subject matter — 

Test of, is vvhether cause of action or 

transaction is same in both suits 

134 I C 482 = 1 R 1931 Lah 930 = 

A I R 1932 Lah 138. 

-O. 23. R. 1 (3)—Suits brought be- 


dency of suit but consented to by parties 
—Award is binding 

131 1 C 126 = A ! R 1931 Lah 594. 

O. 23, R. 1, Sub-Rr, 1 and 4—Court 
can refuse to allow one of several plain¬ 
tiffs to withdraw from suit, if such 
course is not consented to by other co- 
plaintiffs or would be prejudicial to 
their interests 

1933 M W N 1173=38 ML W 666= 
65 M L J 693=A I R 1933 Mad 824. 

-O. 23, R. 1 — Subject-matter is 

cause of action—Withdrawal of suit for 
ejectment for want of notice is no bar 
to subsequent suit even in absence of 
leave 

139 I C 475 = 63 M L J 446 = 
36 M L W 465 = 1932 M W N 955= 
56 Mad 163=A 1 R 1933 Mad 3. 

- O. 23, R. 1 — Costs should ordi¬ 
narily bo allowed to defendant 

139 I C 167=36 M L W 646= 

I R 1932 Mad 632=1932 M W N 1244= 

A I R 1932 Mad 714. 

— —O. 23, R. 1 (2)—Application under 
O. 23, R. 1 (2), must be treated as in¬ 
divisible 

136 I C 316=1 R 1932 Mad 284= 
1931 M W N 1148= A I R 1933 Mad 155 (1). 

- O. 23, R. 1 (3)— Suit against two 

persons—Name of one of thenc struck 

off on application of plaintiff—Appeal 

against decree—Plaintiff cannot claim 

as against the person struck oft' or make 

him a respondent in appeal 

143 I C 88=1 R 1933 Nag 167— 

! AIR 1933 Nag 66. 

'- O. 23, R. 1 (2)—Suit filed by na¬ 

tural guardian on behalf of minor 
Court of Wards taking suprintendoDce 
of minor’s property—Natural guardian 
! can be allowed to withdraw suit filed by 
'him _ 

■ 145 1 C 239=10 O W N 314 = 6 R O 34 = 

A I R 1933 Oudh 273. 

-O. 23, R. 1 — Suit for possession of 

I three plots of land on basis of sale oarbi- 

ficates—Plaintiff allowed to withdraw 

! claim in respect of one of plots as- 

nuoiber having been wrongly entered 

instead of another number—Order is 

proper and cannot be interfered with in 

revision . 

145 I C 22 2=10 O W N 311 = 

6 R O 33=A 1 R 1933 Oudh 255. 

- O. 23, R. 2—Property put up for 

sale in execution of decree—Arrangement 


I 


fore and after the final order of the Re. 
gisbrar do not relate to the same subject i between decree-holder and judgmeot* 
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-CIVIL P. C. O. 23, R 2 
debtor before confirmation of sale giving 
latter time for payment—Sale to be con¬ 
firmed on default of payment—^Darkhast 
allowed to be withdrawn — Default of 

judgment-debtor—Fresh darkhast is not 
necessary 

145 I C 773=35 BLR 769= 

57 Bom 616=A 1 R 1933 Bom 358 
O. 23, R. 2 (b)—Words ’other 
sufficient grounds’* mean grounds other 
than and different from “formal defect” 
Matter is within discretion of Court 

127 I C 549=34 C W N 578 = 

1 R 1930 Cal 853=A 1 R 1S31 Cal 268. 

23, R. 3—Adjustment 
O. 23, R. 3 Adjustment—Parties 
agreeing that pleader he appointed re¬ 
feree and case decided in accordance j 
with statement which be makes in Court 
without any oath being adnninistered to ' 
him They further agreeing to accept it 
and desiring not to produce evidence— i 
Ageemerit is not adjustment—Any party ■ 
may resile 'from such agreement before 
statement is made by pleader and action 
taken on i t 

133 I C 29=1931 A L J 393 = 1 R 1931 All 
573 = 53 All 673=A I R 1931 AH 557. 

* O. 23, R. 3—Adjustment~Inv'alid , 
award cannot be recorded as adjust- ‘ 
ment of suit Award sought to ho re¬ 
corded as adjustment—Court has juris- l 

diction to consider whether award is 
legal 

BLR 759=1 R 1931 Bom 
bl3_55 Bom 503=A I R 1931 Bom 343. 

. 3—Adjustment —Compro- , 

raise involving future payment—Cues- ' 
ion whether compromiso amounts to 
adjustment depends on intention of par¬ 
ies and not on question whether terms 
are o bo performed in future or in 
present: A T H 1931 Lak 60S, riou/-/er7 

_p. ^ A I R 1933 Lah 732 (1). 

^3, R. 3 —Adjustment—Refer- 
«nce to arbitration regarding sul)joot- 
matber of pending suit without Court’s 

in ervention Award can be given effect 
to as adjustment 

130 I c 156 = 1 R 1931 Nag 60 = 
^3NLJ 237=AI R 1931 Nag 66 

3—Adjustment—Specific 
prerormance of contract can be refused 
a iscretion, bub adjustment cannot be 
refused if lawful 

145 I C 1=14 P L T (Sup) 1 = 12 Pat 359 = 

6 R P 17=A I R 1933 Pat 306. 

Appeal 

O 23, R, 3 Appeal—Compromise 
ecree passed In appeal party disown- 


533 

CIVIL P. C, O. 23. R. 3—Appeal 
ing authority of pleader or agent to 
compromise—Still then appeal does neb 
lie under O. 43, R 1 (m)—Such appeal 
is barred under S. 96 (3)—Remedy is to 
apply for review or under S. 15 L to 
lower Court 

144 I C 448=35 BLR 127=57 Bom 206 = 

. I R 1933 Bom 306=A I R 1933 Bom 205. 

( ^ 23, R. 3 Appeal—Once com- 

i promise decree is passed all previcus 
I orders merge into it—No appeal lies on 
1 such orders under Civil P. C.(1908)- 
;0. 43. R. l(m) 

144 I C 448 = 35 BLR 127 = 57 Bon? 206 = 

I I R 1933 Bom 306 = A I R 1933 Bom 205. 

O. 23, R. 3 Appeal—Appeal from 
! order under O. 23. R. 3—Decree made 
j before presentation of appeal—Appeal 
' is still competent 

141 I C 732 = 36 C W N 1013 = 57 C L J 26 = 

I R 1933 Cal i83=A I R 1933 Cal 94. 

. AP BIT RATION 

. O. 23, I\. 3 Arbitation—Reference 
of dispute to arbitation— Defendant’s 
subsequent statement that if ijlaititilf 
made certain statement on oath, docreo 
might he passed as prayed for in plaint 
; —Plaintiff making required statement 
on oath There is no compromise as de- 
i fined in O. 23, R. 3 and arbitrator was 
not deprived of his powers to give what- 
I over award he thought proper 

AIR 1933 AH 956. 

23,-R. 3 Arbitration—To give 
effect to award as compromise, it is not 
necessary to resort to procedure in 

Sch 2 

131 ! C 443 = 1 R 1931 Oudh 203 = 8 OWN 
^1 = 6 Luck 591 = AI R 1931 Oudh 127. 

23, R. 3 Arbitration — Keferonco 
to arbitration v.-ithout order of Court— 

Award can proi)erly be recorded under 
O. 28. R. 3 

131 I C 443 = 1 R 1931 Oudh 203=8 OWN 
71=6 Luck 591=A I R 1931 Oudh 127. 

I O. 23, R. 3—Arbitration — l*ending 
suit Reference to arbitation without 
intervention of Court — Award—Court 

can pass decree in terms of award under 
O 23 R 8 

138 i C 82=11 Pat 237 = 1 R 1932 Pat 173 = 

^ 13 Pat 434=A I R 1932 Pat 205. 

O. 23, Tl 3 Arbitration—Parties to 
suit ongiged in arbitration without order 
of Court—Award can ba confirmed in 
terms of decree 

. R 1931 Rang R rsarR^nglr 

P>i.NDiKG On Parties 

- O. 23, R. 3—Binding on parties — 
Agreement to abide by sbatemont of 
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CIVIL P. C., O. 23, R. 3—Binding on paities 
wifcness includiDg party to suit and not 
to produce further evidence is not ille¬ 
gal—“Where referee makes statement, 
claim is adjusted 

146 I C 84 = 1933 AL J 1127= 
6 R A 232=A I R 1933 All 861 (SB). 

O. 23, R. 3—Binding on parties— 
Court ^granting adjournment on parties 
intimating decision to settle dispute on 
certain terms—Party resiling on date 
dxed for hearing—Duty of Court is to 
see what party was in the right before 
thrusting compromise on one party or 
other 

131 I C 257 = 34 C W N 1068= 
1 R 1931 Cal 433=A I R 1931 Cal 205, 

-O. 23, H. 3—Binding on parties— 

Reference originally madeto six panchas 
—One of them remaining absent—Par¬ 
ties agreeing to decision by the remain¬ 
ing five panchas—.\areemenb is binding 

130 I C 156=1 R 1931 Nag 60= 
13 N L J 237=A I R 1931 Nag 66. 

Dkchee 

-O. 23, R. 3—Decree—Decreeing 

future maintenance is nob interference 
with cornpromife 

145 1 C 1=14 P L T (Sup) 1 = 12 Pat 359 = 

6 R P 17=A I R 1933 Pat 306. 

-O. 23, R. 3—Decree—Consent de¬ 
cree requiring personal skill ican be 
passed 

145 I C 1 =14 P L T (Sup) 1 = 12 Pat 359 = 

6 R P 17 = A I R 1933 Pat 306 

I'PFiiCT OF Compromise 

--O. 23, R. 3—Kffecb .of compromise 

— Cornpromi&e decree diiecting payment 

by instalments on fixedidates—Court has 

no power to grant extension of time for 

payment of instalments 

A I R 1933 Pat 677 (2). 

IZefect oi-' Djccrei: 

-O. 23, li. 3—El'foct of decree—Com- 

prorniso decree —Nature of—Principles 
of contract apply — Consent decree has 
no greater validity than compromise 
ifself 

134 1 C 827=32 P L R 936=12 Lah 403 = 

I R 1931 Lah 1019=A I R 1931 Lah 628. 

DicrrAEi'i’v OF Co^^l'RO^^SI■'. ^ 

-O. 23, U. 3— Legality of compro¬ 
mise— " i Cul agreements” may include ^ 

agreementfl which are voidable 

141 I C 653=1932 A L J 509 = 1 R 1933 

All 88=A I R 1932 All 478. j 

-O. 23, R. 3 — Ijegality of compro- ! 

mise—Strength or weakness of case is 

irrelevant to decide fact and lawfulness 

of compromise 

145 I C 1=14 P LT (Sup) 1=12 Pat 359 = 

6 R P 17 = A I R 1933 Pal 306. , 


CIVIL P. C.. O, 23, R. 3 — Lagality of com* 
promise 

-O. 23, R. 3—Legality of compromise 

Repudiating party cannot insist on 
trial of suit to decide lawfulness of com> 
promise 

145 I C 1 = 14 P L T (Sup) 1 = 12 Pat 359= 

6 R P 17=A 1 R 1933 Pat 306,. 

-O. 23, R. 3—Legality of compromise 

I Lawful means legally enforceable and 
j not necessarily speciBcally enforceable 
i 145 I C 1 = 14 P L T (Sup) 1 = 12 Pat 359 = 

1 6 R P 17=A 1 R 1933 Pat 306- 

; Matters Outside Suit 

j --O. 23, R. 3—Matters outside suit— 

Part of 'compromise nob relating to suit 
incoriiorated in operative portion of de- 
i cree—Decree is nob ultra vires—Validity 
! of decree cannot be questioned in execu¬ 
tion 

146 I C 145 = 6 R A 262=1933 A L J 728 
t =A I R 1933 Ail 649 (FB). 

-O. 23, R. 3—Matters outside suit— 

Compromise plainly outside suit —Court 
may refuse to incorporate it—But if it is 
consideration of compromise, words 
“relates to suit” are wide enough to em¬ 
brace such term of cempronois© as con¬ 
sideration for compromise—But operative 
part of decree should be confined to sub¬ 
ject-matter of suit and it can be enforced 
‘ as between parties under Civil P. C,, 

! S. 47 

139 I C 830 = 34 BLR 849 = 1 R 1932Boitt 

558=A 1 R 1932 Bom 466. 

-O. 23, R. 3— Matters outside suit— 

Where clause in compromise is considera¬ 
tion of the compromise and therefore in¬ 
timately connected with it the words 
i “that relates to ths suit” are wide enough 
to include such terra—Whether terms go 
beyond subject-matter in suit should ba 

determined on facta of particular case 

135 I C 479=33 BLR 1457=1 R 1932 
' Bom 95=A I R 1932 Bom 47. 

I -O. 23, R. 3—Matters outside suit— 

Where particular clause relates to suit or 

not is question of faci 
' 132 I C 434=33 BLR 463 = 1 R 1931 Bom 

322 = A I R 1931 Bom 295. 

■-O. 23. R. 3—Matters outside suit— 

Terms of compromite beyond scope of 
suit and embodied in 'decree are execut¬ 
able — Pro-note — Suit on —Prayer for 
decree against family assets of sons of 
executant— Compromise decree making 
them personally liable—Executing' Court 
cannot question such decree'— Appeal is 

only remedy .. , 

138 I C 786 = 1 R 1932 Mad 612=36M L W 

476=1932 M W N 623= 

A 1 R 1932 Mad 557 



§41 


Current Digest, 1931-1933 


CIVIL. P. C., O. 23jR, 3—Matters outside suit 

0. 23, R. 3— Matters outside suit — 
Olause Matters relating to the suit” is 
synonymous with “either relating to suit 
•r not collateral to suit’ —Suit for de- 
•laration filed by P to declare mortgage 
in respect of property, purchased from 
D, in favour of E as invalid decree—Ap¬ 
peal filed by E was allowed against D — 
Compromise was entered linto by which 
D was to convey property to E on pay¬ 
ment of certain amount—Compromise 
was within the scope of suit 

145 1 C 441=14 P LT 23=6 R P 184 = 

A 1 R 1933 Pat 176. 

Mode op Enforcement 

O. 23, R. 3 —Mode of rnforcement— 
R. 3 gives speedier remrdy than suit — 
Specific performance of contract to com- 
promise a suit is different from that of 
undertakings to be carried out after de¬ 
cree in suit 

145 1 C 1=14 P L T (Sup) 1 = 12 Pat 359 = 

6 R P 17=A I R 1933 Pat 306. 

Partial Compromise 

O. 23, R. 3—Partial compromise— 
Compromise with some is lawful 

145 I C 1 = 14 P L T (Sup) 1 = 12 Pat 359 
= 6 RP 17=A I R 1933 Pat 30G. 

Record op Compromise 

-O. 23, R. 3 —Record of compromise 

(^ourt must record compromise so far 
as it relates to suit Where term in com¬ 
promise is consideration for the compro¬ 
mise, it relates to the suit and must be 
incorporated in decree 

132 I C 434=1 R 1931 Bom'322=33 BLR 

463=A I R 1931 Bom 295. 

O. 23, R. 3—Record of compromise 
Policy of law is not to discourage com¬ 
promises 

132 I C 434=1 R 1931 Bom 322 = 33 BLR 
_ 463=A I R 1931 Bom 295. 

_ 23, R. 3 Record of compromise 

Party receiving benefit under comimo- 
miso cannot be allowed to retain the 
advantage on compromise being not re- 
corded, but cannot be prevented from re- 

of compromise 

145 I C 1 = 14 P L T (Sup) 1 = 12 Pat 3 59 = 

_^ 6 R P l7r=A I R 1933 Pat 306. 

_23, R. 3 —Record cf compromise 

Where appellate Court ordered lower 
ourt to proceed with the suit on appeal 
against recording of compromise, direc- 
mg that factum and legality should bo 
inquired into the order is no bar to 
under O. 23, R. 3 

145 I C 1=14 P L T (Sup) 1=12 Pat 359 = 

6 R P 17=A I R 1933 Pat 306. 

'O. 23, R. 3—Record of compromise 
Parties filing compromise petition— 
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mise 

Petition praying that suit be recorded- 
as compromised—Court passing order: 

Let suit be dismissed in terms of com» 
promise”—Defendant not paying within- 
time—Plaintiff seeking execution against 
defendant, but finding that there was 
no executable decree applying under 
Ss. 151 and 152 for amendment of order 
Court’s order dismissing suit held ta 
be wrong—Plaintiff held entitled to 
decree in terms of compromise —Order 
of Court should be amended under Civil 
P. G., Ss. 151 and 152 

air 1933 Pal 135. 

d. 23, R. 3 Record of compromise 
Court has inherent power to confirm 
any reasonable agreement between the 
parties appearing before it— {Obitej) 

131 I C 57=9 Rang 39=1 R 1931 Rang 

^21=A I R 1931 Rang 58, 

Setting Aside 

—O, 23, R. 3 Setting aside—Con¬ 
sent decree or order in nature of judg- 
msnt can ba set aside only by suit—• 
Interlocutory consent orders can be set 
aside in same suit on grounds vitiating 
agreements Mere convenience to one 
party is not enough 

139 1 C 845=56 Bom 231=34 BLR 880 = 

I R 1932 Bom 559=A 1 R 1932 Bom 615, 

Who Can Compromise 

23, R. 3 Who can compromise 
.:otrangor applying to be made party 
and objecting to acceptance of compro¬ 
mise— Application should ho rejected 
141 I C 653=1932 A L J 509=1 R 1933 All 

88=A I R 1932 All 478. 
O. 23, R. 3 Who can compromise 
—Suit instituted in name of firm—Cne 

partner alone has no power to compro¬ 
mise 

144 I C 1 = 1 R 1933 Lah 409 = 

A I R 1933 Lah 618. 

Miscellaneou.s 

O. 23, H. and S. 8‘J- -- Any other 
law” in S. 89 include. O. 23. R, 8 

131 I C 443 = 1 R 1931 Oud 203=8 OWN 
71 = 6 Luck 59I=A 1 R 1931 Oudh 127 

O, 25 and S. 1-51 Case not falling 
within scope of 0.25 -Still provisions 
of S. 151 will af)ply 

140 I C 233-26 SLR 21 = 1 R 1932 Sind 

183=A I R 1932 Sind 33. 

O. 25, R. 1 Absence of prima facie 
good case cn appeal by pauper is good 
ground for security 

144 I C 940 = 37 M L W 425 = 64 M L J 
433=56 Mad 323-=1933 M W N 579 = 

6 R M 28=A I R 1933 Mad 5 19. 

.■ ^ Poverty or insolvencv 


of plaintiti is no euMicient ground for 
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ordering him to give security for coats 
■for proceeding with suit 

140 I C 233=26 SLR 21 = 1 R 1932 Sind 

183=A I R 1932 Sind 33. 

-O. 26—Comm issioner cannot try 

issue with aid of assessors 
139 I C 804 = 1932 A L J 117 = 1 R 1932 AH 

590=A I R 1932 All 264. 

-O. 26—O. 2G does not prevent 

Court from accepting evidence on da- 

hatabio point though Commissioner is 

appointed to inspect accounts 
137 I C 334 = 53 All 54=1 R 1S32 All 324 = 

A I R 1932 All 128 

-O. 26—Refusal of witness in foreign 

territory within 200 miles from the 
Court to attend on service of summons— 
J^vidence should bo taken on commis¬ 
sion 

142 I C 201 = 1933 M W N 677 = 
65 M L J 334 = 1 R 1933 Mad 211 = 

A i R 1933 Mad 366. 

-O, 26. R. 1 —Order insisting on 

personal attendance in Court of pardaua- 

shiu ladv is wrong 

1933 A L J 1384=A I R 1933 AW 551. 

-O. 26, R. 1 —Pardanashin lady : 

while being examined on commission 

t u bored l^y some bod y — Court may exclude 

evidence Imt caunot insist on personal 

attendance of the ladv 

1933 A L J 1384=A I R 1933 All 551. 

-O. 26, U. i — Party going to trial 

witlioub evidence of essential witness— 
Application made to examine that wit¬ 
ness on commissien after cciiclusion of 

hearing cm be entertained 

136 I C 529 = 35 C W N 705 = 

I R 1932 Cal 209 = 54 C L J 510 = 
59 Cal 40=A I R 1932 Cal 236, 

- O. 26, R. I — Claim of great magni¬ 
tude— Parties even if women should be 
examined by Court 

141 1 C 456 = 63 M L J 707 = 36 M L W 817 
1 R 1933 Mad 137=A I R 1933 Mad 48. 

~ -O. 26. ]ir. 4 and 9—Question as to 

whether certain structures are old or 

new — Commission must bo issued under 

O. 39. R. 7 and not under O. 2G 

144 1 C 870 = 37 C W N 143=6 R C 53 = 

A I R 1933 Cal 475. 

--O. 26, R. 8 —Comissioner's report , 

is only a piece of evid 0 nce~“Obj 8 Ction 

to report eliould be considered even 

though commissioner is dead I 

27 S L R I94=A I R 1933 Sind 327. 

-O. 26, Rr. 9 and iO—Appointment | 

of successive commissioners without j 

rejecting report of hrsb is not permissible i 

139 I C 708 = A I R 1933 All 65. 

-O. 26. R. 9—Wrong exercise of 

. discretion in refusing to issue commis- 
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sion—Question cannot be agitated for 

first time in second appeal 

A I R 1933 Pat 542. 
i O. 26, R. 10 (3)—Second commis¬ 
sion should not be issuei unless first 
commissioner's report is unsatisfactory., 
in which case earlier commission should 
be wiped out altogether—Judge balaoo- 
ing one commissioner’s report against 
that of other, acts contrary to O. 26, 
R. 10 (3) 

130 I C 470 = 1930 M W N 1113=32 M L W 
827=1 R 1931 Mad 390=60 M L J 450 = 
54 M ad 239=A I R 1931 Mad 73. 

- O. 26, R. 11 and O. 41, R. 25 — 

Appointment of commission by appellate 

Court to examine accounts and to give 

findings on questions of mixed fact and 

law held to bo irreguiar—Proper course 

is to frame issue and refer it to trial 

Court under O 41. R. 25. 

132 I C 613=1931 A LJ 458=33 BLR 
988 = 53 C L J 561=1 R 1931 P C 197 = 
35 C W N 841 = 58 I A 173 = 1931 M W N 
733 = 34 M L W 175=53 All 190=61 M L J 

665=A 1 R 1931 P C 136 (P C). 

- O. 26, Rr. 13 and 14—Final decree 

for partition — Commissioner appointed 

on application of ono party granting 

more to that party through mistake— 

Other party nob being aware of execu- 

I tion proceedings subsquently applying for 

allocation of his shave under partition 

decree—Commissioner appointed on 

latter’s application can rectify previous 

Cocoraissioner's mist^ike 

130 I C 840 = 34 C W N 909 = 

A I R 1931 Cal 170. 

- O. 26, R. 15—Competence should 

be sole criterion in selection of commis- 
eioners—Court should nob alter commis¬ 
sioner’s fees already agreed to by pirbies 
I behind their backs. 

AIR 1933 Pat 681, 

- O. 29. R. 1—State Bank of Native 

State which is not corporation cannot 

sue in British Indian Court through its 

secrotaw or manager •** 

143 I C 348=34 P L R 470=1 R 1933 
Loh 340=A 1 R 1933 Lah 456. 

- O. 29, R. 1—Principal unregistered 

corporation—-Servants of corporation 

are still not personally li.ibl 0 
145 I C 178=6 R L 66=A 1 R 1933 Lah 98. 

- O. 29, R. 1—R. 1 is permissive and 

O. G,R. 14 applies to caseof compaoies as 

well as to the case of private persons: 

135 I C 41=32 P L R 655. 

- O. 29, R. 1—Dafondants raising 

questions of competency of director tc 
sign and verify plaint—They are entJ' 
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tied 80 i to cross-examine him as to 

expose all facta bearing on that auesbion 

130 1 C 843=A I R 1931 Rang 54. 

— a 29. R. 1—Suita by or against cor¬ 
poration or firm—Particulars whic hhea- 

•dingof plainb should contain pointed out 
142 1 C 361=26 SLR 431= I R 1933 
Sind 89=A I R 1933 Sind 102. 

O. 29, R. 1 and O. 6, R. 14—Pro- 
■visions of O. 29, R. 1 are permissive and 
do not exclude the operation of O. 6, R. 
-14 in a proper case to a company 

134 1 C 1170=1 R 1932 Sind 2 = 26 SLR 

58=A I R 1931 Sind 178. 

-O. 30 Firm is materially difl'erent 

from registered companv 

145 I C 812=1933 A L J 1264= 

A I R 1933 All 523. 

- O. 30, and O 21, R, 50 (l) (c)— 

Award filed Proceeding leading up to 
decree is not suit for purposes of O. 30 
•and O. 21, R 50 

134 I C 1026=13 Lah 327=1 R 1931 Lah 
1026=33 P L R 598=A I R 1931 Lah 736. 

O. 30, R. 1—Hindu joint family is 
not firm within meaning of O. 30, R. I 
35 B L R 569=A I R 1933 Bom 304. 

—O. 30, R. 1—One man cannot con¬ 
stitute firm and hence cannot sue in 
firm’s name 

140 I C 519=34 BLR 1112 = 1 R 1932 Bom 

599=A I R 1932 Bom 516. 

^O. 30, R. 1—“ Person " in S. 239 
Contract Act includes combination of 
persons 

140 I C 750=36 C W N 489=1 R 1933 Cal 

33=A I R 1932 Cal 768. 

O. 30, R, 1—Sait by individuals 
composing firm can sue in firm name 
{obiter) 

140 I C 750=36 C W N 489=1 R 1933 Cal 

_ 33=A I R 1932 Cal 768. 

LI. 30, R. 1 — Decree in favour of 
dissolved firm can be execatel—Such 
decree is in favour jointly of its part¬ 
ners and some of them can execute it for 
benefit of all ' 

546=33 P L R 290= I 
_^|32 Lah 496=A I K 1932 Lah 596. 

LI. 30, R. 1 Suit in firm name— 

141 I C 156 = 28 N L R 116=1 R 1933 Nag 
_ 35=A I R 1932 Nag 137 12). 

. 30, R. 1—Persons carrying on 

British India are 

liable to be sued in British India irres- 
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transactions—Suit brought in respect of 
transactions without making him party 
is not maintainable 

139 i C 860=1 R 1932 Sind 161= 

AIR 1932 Sind 78. 

-O. 30. E. 1—Suit against firm “ by 

its managing partner, " is not against 
managing partner personally 

134 1 C 397=1 R 1931 Sind 141=25 SLR 

104=A I R 1931 Sind 121, 

-O. 30. E. 2—Suits by or against cor¬ 
poration or firm—Particulars which 
heading of plaint should contain pointed 
out 

142 I C 361=26 S L R 431 = 1 R 1933 Sind 

89=A I R 1933 Sind 102. 

-O. 30, R. 3 Such service” means 

service either in mode prescribed by sub 
S. (a) or Sub S. (b)—Partner served but 
no direction from Court under R. 3— 
Service is deemed good 

138 I C 637 = 59 Cal 496=1 R 1932 Cal 

475=A I R 1932 Cal 541. 

O, 30, R. 3 Whobber service on 
person at place of partnership business 
is good service ( Quaei'e) 

138 ! C 637= 59 Cal 496=1 R 1932 Cal 

475=A I R 1932 Cal 541. 

~0. 30, Rr. 3 and 8—Suit against 
firms—Some partners appearing under 
protest—Court is not bound to go into 
iiaestion of their liability before passing 
of decree 

140 I C 40 = 20 SLR 228 = 1 R 1932 Sind 

172=A I R 1932 Sind 199. 

O. 30, R. 4—Suit brought against 

firm of tsvo partners—One partner dying 
after submitting written statement but 
Lefore suit was decreed—His legal re¬ 
presentative not brought on record—De¬ 
cree passed is not executable against his 
personal estate 

130 I C 712 = 1930 A L J913 = I R 1931 All 
328=52 All 964=A 1 R 1931 All 65. 

-O. 30. R. 4—Suit nob against de¬ 
fendants as partner-s dismissed—One res¬ 
pondent dying during appeal— Appeal 
abating against him—Joint decree—Ab¬ 
atement of whole appeal must bo deci¬ 
ded by r-^ferenco to decree 

142 I C 649 = 34 P L R 11=1 R 1933 Lah 
236 = 14 Lah 543=AI R 1933 Lah 356 (2). 

O. 30, R. G—Partner sued in name 


of firm—Only some partners appearing* 

poctive of whethn7fKr“‘"" “Each partner has same right as to 

foreigners uon-re^ideut . cjnduct of case as one of several pirtnors 

mmon defeDoe 


140 


I C 63=28 N L R 118 = 1 R 193 2 Nag 
_ 123=A I R 1932 Nag 114. 

..‘,^9’^*^ Certain person, part, 
^er with firm in respect of particular 

1931-33 T. D.—35 cL 36 


having cemmon defeDoe —Firm arraved 
as defendant —All partners would be 
deemed to be in array of defendants 

145 I C 812 = 1933 A L J 1264 = 

A 1 R 1933 All 523. 
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-O. 30 , K. 6 and S. 115—Nob to 

allow partner to cross-examine plaintiff’s 
witnesses is bo act not io accordance 
with law 

;:i45 I C 812=1933 A L J 1264= 

A 1 R 1933 All 523. 

-O. 30, R. 8—Suit against firm— 

Some alleged partners appearing under 
protest—Plaintiff cot applying by sum¬ 
mons to strike out their appearance— 
Plaintiff should take out execution with¬ 
in period allowed by decree— Plaintiff 
not applying within that pericd or ap¬ 
plying but proceedings failing— Liberty 
may be reserved to alleged partners to 
apply in suit for cost of entering appear, 
ance 

138 I C 777=34 BLR 640 = 1 R 1932 Bom 

420=A 1 R 1932 Bom 269. 

-“O. 31, R. 1—Administration suit— 

Parties — liOgatco suing executor for 
payment of a legacy and for adminis¬ 
tration of est’ite-'-Only necessary party 
to suit of this nature is executor aud not 
other legatees 

132 I C 904 = 1 R 1931 Cal 616 = 58 Cal 77 = 

A I R 1932 Cal 337. 

-O. 32—Setting aside of, on ground 

of fraud—‘Minor—Right issuhstantivr.— 

S. 11. Oivil V.C., or S. 44, I'lvidence Act, 

does not oporalo a'=? bar 

13S I C 465=16 R D 327 = 1 R 1932 AN 
4 i 8 = 54 All 64 6=1932 A L J 437 = 

A I R 1932 All 293 (F B). 

-32, R. 3 —Suit by mother as 

guardinu for sen—Son found rr;ajor on 
date of institution—Suit authori:^e(l arid 
prci^ecnted by son—^Tistako if bona fido 
can he cured 

134 I C 26=1931 A L J 777 = 54 AN 57 = 1 R I 
1931 All 794 = A I R 1031 All 507 (S B). 

-O. 32, K. 3— Fx parte decree 

against minor — Guardian nob proper 
aud ne.gligcnl—Court can sob aside de¬ 
cree and order now guardian to bo ap- 
jKiinted—Miner cannot be forced to (ilo 

r^eparato suit ' 

143 I C 3 26=193 2 A L J 1128=55 All 136 = 

•A 1 R 1933 All 116 

-O. 32, R. 3—0.32, R. 3 applies to re¬ 
venue ])ioceediugs audfoiluiecf party to 
apply for appointment of guardian id irre | 
gulaiity tliat can be cured if substantial 
iiiptico done 

136 I C 375 = 1 R 1932 All 199=1931 A L J 
1152=13 L R A Rev 3 = 16 R D 87 = 

A I R 1931 All 656. 

-o. 32, R. 3—Not only manager but I 

aho minor member impleaded in his in¬ 
dividual capacity—No attempt made to 
get guardian appointed for minor —De- 
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cree obtained is not binding on him 
129 I C 560 = 1 R 1931 All 192=1931 A L J 
152=53 All 427=A 1 R 1931 All 136 ( 1 ). 

-O. 32. R. 3 - Guardian for minors . 

' not contesting suit or appearing—In ap¬ 
peal same person noticed as guardian 
bub nob contesting—Acts of guardian do 
nob show unwillingness or inability to 
act as guardian—Appeal was competeDt 

and minors were represented 

140 1 C 852=59 Cal 1108=1 R 1933 Cal 

S4=A 1 R 1932 Cal 888. 

O. 32, R. 3 (6)—Appointment ol 
guardian under—List in Sub-R. (3) need 
not he exhausted 

142 I C 629=34 P L R 110 = 1 IR 1933 Lah 

226=A 1 R 1933 Lah 337. 

-O. 32, R. 3—Court reader appoint¬ 
ed to conduct case of minor—No notice 
given to minor nor to reader—Tnere was 
no guardian ad litem and so decree did 
not hind minor 

139 1 C 113 = 33 P L R 551 = 1 R 1932 Lah 

568=A I R 1932 Lah 521. 

-O. 32, R. 3—Assignment by mother 

of mortgage iu favour of both minor 
daughter and herself— Suit on such 
mortgage—Merely by fact of such assign¬ 
ment interest of mother is not adverse 
to that of minor daughter so as to dis- 
(luniify her fiorn being appointed as 
guardian 

65 M L J 548 = 38 M L W 539= 

A I R 1933 Mad 806. 

- O. 32, R. 3—riTother un.mccossfully 

tried to be served for being appointed 
guardian—Court ofiicer made guardian 
—Minor cannot be said to be not repre¬ 
sented at all 

145 I C 394 = 6 R M 60 = 

A J R 1933 Mad 179. 

-0.32, R. 3—Minor—Minor unrepre 

seated in suit—Decree against him is nul¬ 
lity—Proper person not appointed guar¬ 
dian—Decree whether nullity depends 
on whether minor has been prejudiced 
bv sucli irregularity 

134 I C 188=34 ML W 317=1 R 1931 Mad 

844=A 1 R 1931 Mad 674. 

-O. 32. Rr. 3 and 11—Appointment 

of new guardian in place of guardian 
already appointed —Notice under R. 3 
ia not necessary 

14 P L T 441=A 1 R 1933 Pat 473. 

-O. 32, R. 3— Non-appointment of 

guardian objected to during proceedings 

cannot be condoned ^ , 

143 I C 228 = 1 R 1933 Pesh 20= 

A I R 1933 Pesh 63. 

-O. 32, R. 4— Guardian himself a 

pleader—Reasonable costs for legal as- 
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sistance may be allowed 

•16 N L J 206=A I R 1933 Nag 329. 

32, E. 4-4 (3)~ ((3KiJA)— Court 
cannot presume consent of person being 
appointed guardian in face cf express 
refusal Appointment after express re¬ 
fusal is invalid and ex parte decree does 
not bind minor 

129 I C 174 = 1 R 1931 Oudh 9S= 7 O W N 

H09=A I R 1931 Oudh 49. 

O. 32, E. 6 — Succession Act — 

S. 194 is not controlled bv O, 32 E 6 

140 I C 376=36 C w’n 871 = 

A ! R 1933 Cal 17. 


O. 32. Er. 6 and 7—Suit on behalf 
of minor—Death of plaintid'—Suit does 
not abate Legal representative can 
continue suit—Severance ofsfcatus token 
place from filing of suit for partition on 
showing that suit was for benebt of 
minor: 41 Mad 442; 42 I C SCO- A 1 B 
1918 il/ad 379 and AT R 1930 Mad 
4 80, Overruled 

146 I C 269 = 65 M L J 630 = 38 M L W 

676=1933 M W N 1324 = 
AIR 1933 Mad 890 (F B). 

O. 32, Rr. G and 7 — Court has to 
see that next frieU'.is act bona fide for 
interest of minor and net for tlieir per¬ 
sonal benefit 

146 1 C 269 = 65 M L J 630=33 M L W 

676 =1933 M W N 1324 = 
_ AIR 1933 Mad 890 (F B). 

32, B. 0 No order granting 
leave to next friend to receive property 
E- 0 , does not apply 

38 ML W 315=1933 MWN 949 = 56 Mad 

687=65 M L J 142 = 
_^ QO > ^ ^ S' 

LJ. 32, R. 7— Directions given in 
rule are not formal but manriatorv 

_ ct -zo r. , A I R 3933 AH 149. 

• suit com pro 

mise.d by guardian after obtaining sanc- 

t on of Court -Sanction given after con- 
sidering terms of com promise—Decree 

13 binding on minor—Sanction cf Cour^ 

be questioned 

131 I C 878 = 1 R 193! All 446=1931 A L J 

o - 301=A ! R 1931 All 425. 
O^, H. I — Omissiou to appoint 

lifcem-Eefoionce to 
arbitration without permission of Dis. 

( 1 eorro^“‘ P®*' ^ward—Such 

r^nhi?, voidable and is not a 

' lV?Jri'i|lb‘^, *- •’ >■•'0 = 53 All 428= 
_249=A I R 1931 AJI 307. 

yj. 32. E. 7—Authority to act— 

Attorney of minor—Guardian ad litom 

nforming that suit is settled out of 
'^ourt Attorney cannot act any further 
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though settlement might be defective 
^isl^l^r ^3 not obtained 

138 1 C 312 = 34 BLR 614 = 1 R 1932 Bom 

367=AIR 1932 Bom 401 ( 1 ). 

O. 32; E, 7 E. 7 is imperative—■ 

fc *8 sanction— 

Award is void 

134 I C 1221 = 33 BLR 1033=1 R 1932 

_^ Bom 5=A I R 1931 Bom 500. 

V‘ * Mabomedan mother 

appointed guardian by Court can refer 
to arbitration 

130 I C 209 = 58 Cal 628 = 35 C W N 238— 

n ^ V Cai 2ir 

yJ. 32, E. 7—Eeference to arbitra¬ 
tion by guardian without leave dees not 
make decree based on award vcirlable at 

other than minor 

130 I C 209=58 Cal 628 = 35 C VV N 238 = 
n ^ 298=A I R 1931 Cal 211. 

U. 32, E. 7—Eefererce on minor’s 

behalf without Court's leave is no <^round 
of appeal ” 

130 I C 209 = 58 Cal 628 = 33 C W N 238 = 

o 29S=AIR 1931Ca:2U. 

yj. 32, R. 7--Comji)'omi.so against 

recorded custom by which r^’operty be¬ 
longing to minor is given to widow ia 
not for benefit cf minor 

142 I C 751 = 34 P L R 409 = 1 R 1933 Lah 

oo 257 = A I R 1933 Lah 468. 

C. 32, E. 7 Order allowing com¬ 
promise anrl granting deeveo in terms of 
it is illegal if Cenrt does not consider 
whether Cwinjn-ortiiso v/ould benefit or 
preiuflicn minor 

139 I C 113 = 33 P L R 551=1 R 1932 Lah 

04 . SeSr.-A I xR 1932 Lah 521. 
O. 32. JL 7 O. 32, R. 7, applies to 
execution proceedings 
142 I C 622 = 10.33 M VV N l89--. = 37 M L \V 
414=C4 M L J 437=56 Mad 430 = 

i R 1933 Mad 231 = 

A I R 1933 Mad 456 (F 3). 

32, R. 7 Ccmitrciniso of suit 

entered by member of lliniiu farfiiiy on 

belialf of Ilia minor wmds :uni in'mseif, 
without leave of Court, dees not hind* 
minors nor him when thero v.as no legal 
necessity for it 

128 I C 70 1 = 3 2 M L W 188 = 1 R 1931 Mad 

125 = 59 ?V:LJ 139 = A I R 1931 Mad 218 
O. 32, R. 7 — O. 32 does not apply 
to procoedirgs under N. W. V. and Oudh 
Land Revenue Act fUiOl), S. 23d 
136 ! C 254 = 8 O VV N 1355 = 15 R D 781 — 

13 L R A R Cr 16 = 7 Luck 493 = 1 1932 
Oudh 110=A I R 1932 Oudh 44. 

O. 32. R. 7—Afinors sued as 


-- V.., majors 

—Statement filed by guardian —Com- 

promiso by guardian accepted by Court 

—Heading of plaint not amended — 
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Decree DOt vitiated 

342 I C 113=12 Pat 117=13 P LT 637=1 R 
1933 Pat 109=A 1 R 1933:Pat 104 

- O. 32, R. 8—Court appointing guar¬ 
dian to protect minor’s interest—Such 
rguai'dian cannot retire at bis own sweet 
will—It is in Court’s discretion to allow 
him to vesien 

136 I C 562=1931 A L J 1102=1 R 1932 

All 210 = A I R 1932 All 130. 

- O. 32, Rr. 9 and 3—Next friend of 

minors alone can file appeal on their 

behalf unless he is removed 
133 I C 445=32 P L R 460=1 R 1931 Lah. 

781=A I R 1931 Lah 635. 

-O. 32, R. 10—Suit on mortgage by 

next friend of minor—Preliminary de¬ 
cree—Death of next friend—No now 
next friend appointed—Application for 
passing of final decree by minor within 
three years of attaining majority but 
throe years after expiry of psriod of ; 
grace is in time 

144 I C 768=37 C W N 184=6 R C 18 = 

A 1 R 1933 Cal 508. 

- O 32. R. 11 —Guardian appointed 

not appearing in appellate Court—Ap¬ 
pellate Court can appoint fresh guardian 
in his place—Though appointment of 
fresh guardian means removal of former 
guardian it is better to record formal 

order to that effect 

37 C W N 921=A I R 1933 Cal 794. 

-O. 32. R. 14—Court can order next ' 

friend to pay courb-fee in pauper suits 
in place of minor 

128 I C 156 = 53 Mad 716=1 R 1931 Mad 
12=31 M L W 633 = 58 M L J 623=1930 i 
M W N 289=A I R 1931 Mad 249 

- O. 32, R. 16—One of the parties to 

suit of unsound mind bub major—Judge 

should give finding as to whether he is 

to bo ropresented by guardian or not 

A I R 1933 All 149. 

- -O. 32, Rr. 15 and 3 —Suit against 

defoudanb decreed ex parte—Proceedings 
in lunacy proving that defendant was 
lunatic on date of suit—Subsequent 
death of defendant—Dacroa sought to 
he exacutod against legal representatives 


; CIVIL P. C.. O. 32, R. 16 

of SQilo 

j 133 I C 904=1931 A L J 503=53 AU 786= 
I I R 1931 All 760=A I R 1931 All 389 (FB). 

-O. 32. R. 16—Assignment can be 

’ to nazir or pleader 

i 1331 C 904=1931 A L J 503=53 All 786= 

I I R 1931 All 760=A I R 1931 All 389 (FB). 

i O. 32, R. 16 — "Assignment” is 
; merely authorization by Court to persons 
I to collect money by suit 
! 133 I C 904 = 1931 A L J 503=53 All 

786=1 R 1931 AU 760 = 
j AIR 1931 All 389 (FB). 

; *-O. 33—Scope—No provision exists 

for subsequent pauqerism (0/ji(er) 

139 I C 520=36 C W N 567=1 R 1932 Cal 

j 634=A I R 1932 Cal 685. 

I -O. 33—Time for redrafting O. 33 is 

I long over due 

140 I C 162 = 10 Rang 475=1 R 1932 Rang 

223=A 1 R 1932 Rang 195. 

-O. 33. R. 1 —Person posessed of no 

means is pauper—Rich relations capable 

of paying court-fee is immaterial 

A I R 1933 All 556. 

- O. 33, R. 1 and O. 7, R. 11—Court 

can R,llow plaintiff to continue suit as 
pauper—Suit on insuflicienb stamp—.ap¬ 
plication for pauperism when de6cit 
payment ordered—Pauperism proved— 
Plaint cannot be rejected under O. 7, 
R. 11 

141JC I35=36 CWN 1035 = 56 C L J 148 
= 1 R 1933 Cal 81=A 1 R 1933 Cal 238. 

-O. 33, R. 1—Equity of redemption 

is not asset when money cannot be raised 
on it 

A 1 R 1933 Lah 528. 

- O. 33, R. 1—Esbatenob pauper—Yet 

person representing such estate may 
file suit as pauper 

A I R 1933 Mad 883. 

- O. 33, R. 1—Suit for redemption— 

Equity of redemption is "subject-matter 
of suit” within R. 1—It should be ex¬ 
cluded in determining whether plaintilf 


is paui>ev 

145 ! C 852 = 1933 M W N 967=38 MLW 

ai9=65 M L J 277=6 R M 142= 

A i R 1933 Mad 679. 


- O. 33, R. 1—Suit filed on payment 

of court-fees can be continued as pauper 

—No change under new Cndc 

1933 M W N 468=37 MLW 725=64 


who ol)i6cted to so being done on ground M L J 728=A I R 1933 Mad 498. 

of decree being nullity—Application for O. 33, R. 1—Order for payment of 

recoQotitution of suit and summons to deficit court-fee within given . bime-j-Ap- 

logal ropreaentat!VO bo Ret aside decree , plication for pauperism made within 

hold inainbaioaldo time granted is maintainable 

130 1 C 878 = 34 C V/ N 989=1 R 1931 Cal 1933 M W N 468=37 MLW 725=64 

398=A I R 1931 Cal 168, M L J 7.28=A 1 R 1933 Mad 498. 

-- O. 32, R. 16—Assignment of secu- i - O. 33, R. 1—Pauper plaintiff dyiny 

litv bond need nob be by registered deed ’ —Legal representative can continue bo 
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CIVIL P.C.. O. 33, R. 1 

pauper only on fresh application that he 

is pauper or on payment of court-fee 

146 I C 235=A I R 1933 Nag 334. 

— O. 33. R. 1—Petition for permis¬ 
sion to sue as pauper, property forming 
part of subject-matter of suit in appli¬ 
cant’s possession can be considered to 
decide question of sufficient means 

144 I C 230=1 R 1933 Pat 223= 

A 1 R 1933 Pat 203. 

O. 33, R. 1—Order either granting 


or rejecting application for leave to sue 
in forma pauperis amounts to “case” de¬ 
cided 

135 I C 331 = 1 R 1932 Rang 43 
=A I R 1931 Rang 318. 

O. 33, P,r. 2 and 8—Pauper suit 
commences when petition to sue in 
forma pauperis is presented uoder O. 33, 
R* 2, Signature and veribcation are not 

neces'^ary and may be made subsequently 
128 1 C 625=1 R 1931 Bom 81=32 BLR 

1343=A I R 1931 Bom 47 (2). 

O. 33, R. 2— It * 1 ‘efers to applica¬ 
tion and not to schedule of properrv 
138 I C 652=33 P L R 733 = 1 R 1932 Lah 

514=A I R 1932 Lah 548. 

O. 33. Rr. 2 to 5—R. 2 should not 
be meticulously interpreted 

138 I C 335 = 1 R 1932 Lah 460 = 

A I R 1932 Lah 328. 

7^' ^ ^—Court allowing 

plaintiff to sue as pauper—Afterwards 
plaint returned validly under O. 7, R 10 
Compliance of Rr. 2 and 3 in represen¬ 
tation of plaint is not necessary 

132 I C 296=1930 M W N 582 = 1 R 1931 
_ Mad 648=A I R 1931 Mad 418. 

33, Rr. 4, 6 and 7—Kvidence of 
pauperism only and not on merits to be 
taken—Whether prima facie case pro. 
ved or not must he found from allega. 
tiODS in application and applicant’s evi¬ 
dence under Rr. 4 and 7 

BLR 1273 = 1 R 1933 Bom 
585=A IR 1933 Bom 584. 

L). 33, R. 4 (t)— Application for 
leave to sue as pauper in form by cleri¬ 
cal tnifltake or other mistake in com¬ 
putation of court-fees can be corrected 
by amendment 

11 Rang 414=A I R 1933 Rang 410 (2). 

^ (0—Original applica- 
tion filed by applicant—Amended ap- 
piication presented by pleader is valid 

11 Kang 414=A I R 1933 Rang 410 (21. 

O. 33, Rr. 5, G and 7—Application 

i pauper—Court mii 5 t first seo 

Whether cause of auction is dis.-losed 
and then determine whether applicant 
18 really pauper—Order allowing prayer 


CIVIL P. C., O. 33, R. 5 
conditional cn furnishing security for 
court-fee is not proper 

1933 A L J 757=A I R 1933 All 779. 

-O. 33, R. 5 and S. 115—Order re¬ 
jecting application to sue as pauper— 

Revision is maintainable 
145 I C 436=1933 A L J 110=55 All 216= 

6 R A 106=A 1 R 1933 All 295. 

-O. 33. R. 5 and Ss. 151. 152, 153 

and 99—Application to sue as pauper 
not properly verified—Court should otfer 
chance to applicant to correct defect and 
nob reject the application 
145 1 C 436=1933 A L J 110 = 55 AH 216 = 

6 R A 106=A I R 1933 All 295. 

- O. 33, R. 5—Plaintiff held pauper 

—Plaint cannot bo rejected merely on 
ground that claim is barred by limita¬ 
tion 

138 I C 396 = 54 AH 525 = 1 R 1932 All 397 
= 1932 A L J 489=A I R 1932 AH 543. 

O. 33, R. 5 and O. 7, R. 11 and 
S. 20—“Cause of action.” means every 
fact nece-ssary to support plaintiff’s claim 
It does nob contemplate any rule of 
limitation barring claim 
138 1 C 396=1932 A L J 489 = 54 AH 525 = 

1 R 1932 All 397=A 1 R 1932 AH 543. 

O. 33, R. 5 (rZ)— Cause of action 
Unless plaintiff has immediate right to 
possession he cannot sue for ejectment 
A sanyasi or mutt not nominated as 
successor of previous mahant cannot sue 
for ejectment 

138 I C 269=1932 A L J 303=1 R 1932 All 

383=A I R 1932 AH 487. 

O. 33, Rr. 5, 15 and 7 — Application 
rejected for default of paying process 
fees and before opposite party is called 
to reply—Subsequent application is not 
barred 

37CWN 309 = 57 C LJ 21 = 60 Cal 630 = 

6 R C 118=A I R 1933 Cal .549. 

O. 33, R. 5—In spite of mandatory 
provisions of R. 5, provisions relating to 
amendment apoly to applications under 
O. 33 (Obiter) 

138 I C 652 = 33 P L R 733 = 1 R 1932 Lah 

514=A 1 R 1932 Lah 548. 

-O. 33, R. 5 — Administration suit— 

Failure to name all persons in pos¬ 
session of property hold no ground to 
reject application to sue as pauper 

13S I C 335 = 1 R 1932 Lah 460 = 

A I R 1932 Lah 328 

-O. 33 R 5—Joint jmuper applica¬ 
tion by two persons dismissed—Subse¬ 
quent pauper application by one cannot 
be dismissed on this ground 

138 I C 335=1 R 1932 Lah 460 = 

A 1 R 1932 Lah 328. 
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O. 33, li. o Hiaclu widow ap- 1929 Mann ^27 
plying to lile suit in forma pauperis— 139^1 C 

Defore rejecting her application Court , 18- 

Ehould take into consideration that she ' 33, 


x'joi-iyd^ 05 Q 

CIVIL P. C . 6, 33, R 5 1 

1929 Bang 273 = 120 i C 131 Overruled 
139 I c 265 = 10 Rang SsJ^^I R 

_ ^ 1932 Rang 107 (F B). 

33, K. 6 (d) In considerios 


3 x-;ii uuao sue : o \,aj —in considerioc 

neither be able to borrow money i '^^sther case falls within R. 5 (d) Court 


nor sell lier property 

_^ ^ _ A I R 1933 Mad 883. 

O. 33, II, o Pauper application 
clisnus^od—Suit is still pending until 
dismissed—Jf court-fee is paid limit¬ 
ation will count from presentation of 
pauper application 

_ air 1933 Mad 883. 

C-. 33, R, 5 It i.s customary to 
allow some time to jiay court-fees when 
p:iupoi' ai>plication is dismissed 

A ! R 1933 Mad 833 
- U. .3^, Rr. .3 and V~Kv. 0 and 7 are 
not ai'p'icablo t-j p.iupor ai^jicals 

139 I C 652 = 1 R 1932 Mad 755- 55 
Mad 9d2r-3 0 M L V/ 33 = 63 M L 128 = 
^ 1932 M W N 537=A 1 R 1932 Mad 523. 

C* 33, Rr. 0 and 10—Rejecbicn of 
application under Ji. 0 is no bar to 
euhsequcnt application under R. 10 
_ 10 O w N U45 = A I R 19.33 Oudh 534 

O. 33, 0 .iudgo not cordirdng to 

l>laint acts with material irregularity 
145 I C 307- 14 P L T 338 = 6 R P 159= 

_ _ A 1 K 1933 Pat 284. 

O. 33, R. 0 Plaint setting out 
custom of nomination followed by elec¬ 
tion ^ause of action based on nomi¬ 
nation Held tliab plaint did not dis- 
close oau ?^0 of action 

1-15 1C 30 7 = 14 PLT 338 = 6 R P 159 = 

AIR 1933 Pat 284 
33, li. 0 —Omission of goods of 
small \aluG from list of property—Omis¬ 
sion not mall li-Ie or material fer deci¬ 
sion of L’^iuperisrn—Application cannot 
be rejected 

140 I C 74=13 PLT 538=1 R 1932 
Pat 291 = A I R 1932 Pat 308. 

O. 33. Rr- 5 (r/), d and 7—Court is 


f cannot use matters of which it has re. 
eived notice aliunde 

139 I C 265 = 10 Rang 357=1 R 1932 
_^ ^ 107 (F B). 

U. 33, R, o (d) Where application 
prima facie discloses cause of action, 
Court should not embark upjn considera¬ 
tion of doubtful qufstions of law or fact 
in order to see whether allegations show 
cause of action 

139 I C 265=10 Rang 357=1 R 1932 

Rang 183=A I R 1932 Rang 107 {F B). 

O. 33, Rr. (o) (c) and (e) and 6— 
Matters in GIs. (c) and (e) relate to 

pauperi?m on wijich evidence can be 
adduced urnior R (i 

139 i C 265=10 Rang 357 = 1 R 1932 

Rang 183=A i R 1932 Rang 107 (F B) 

. ^ *^2, Rr. o, 6,. 7 and 1-5—Dis¬ 

missal of application under R. 7 (3) for 
not complying with provisions of R 5 
(aj is bar fo fr^sh application 

140 i C 162 = 10 Rang 475 = 1 R 1932 
Rang 223=A I R 1932 Rang 195, 

I O. 33. JL 5—Older refusing per¬ 
mission to sue as a pauii^r is not appeal¬ 
able 

132 I C 705 = 9 Rang 86 = 1 R 1931 
^ Rang 193=A I R 1931 Rang 129. 

33 , R. o (d) Cause of action—■ 
Court cannot go into merits 

131 1 C 64 = 1 R 1931 Rang 128= 
AIR 1931 Rang 79 (2). 

' P W—Statement by pau¬ 

per I have ncjt yet paid any fees to 
pleader, hut I have undertaken to pay 
him fees when I obtain decree for my 
share is net suMicient to dismiss ap¬ 
plication 


not entitled to allow applicant to he 
examined under Rr. 6 and 7 on merits of 
case in order to determine whether he 
lias complied with provisions of H. 5 (d); 
7 Miut.f 36l = .l T R 1920 Rang 273= 
120 I C 1-31, Overruled 

139 I C 265=10 Rang 357=1 R 1932 
Rang 183--A I R 1932 Rang 107 (F B). 

33, I\r. - 0 , (dj G and 7 Govern¬ 
ment Ad\-ocato or oppo^it 0 party is not 
competent to adduce evidence to show 
that applicant has not complied witli 
R. 5 ((}), but parties can present argu- 
•ment in that behalf and Court cm 
determine whether provisions of R. 5 (J) 
have been satisfied : 7 Rang. 36l=vl I R 


138 I C 831=1 R 1932 Rang 176 = 

A 1 R 1931 Rang 68. 

0.33, R. oand S. 115—Order ref us 
ing leave to sue in forma pauperis is 

“c.\go ’ d^-cided within S. 115 

142 I C 379 = 26 SLR 491 = 1 R 1933 
Sind 91=A IR 1933 Sind 82. 

O. 33. R 5—Moans of next friend 
of minor applicant mav he considered 

142 1 C 379=26 SLR 491=1 R 1933 
Sind 91=A 1 R 1933 Sind 82. 

O. 33, H. 7 and S. 1-19—Application 

to sue in forma pauperis rejected—Time 

cannot he granted under S. 149 to pay 

court-foe—Suit shall be deemed to have 

been instituted when court-fee is paid 

A L R 1933 Nag 237. 
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-O. 33, R. 9 and S. 146—Pauper 

plaintiff dying pendente lite—Heir im- 

pleaded as legal I’epresentative—Heir 

himself not a pauper—Heir can be dispua- 

pered under O. 33, R. 0 read with S. 146 
131 I C 828=33 M L W 446 = 1 R 1931 
Mad 588=1931 M W N 199= 
A I R 1931 Mad 324. 

-O. 33, R. 10—Pauper succeeding in 

part only on compromise or otherwise— 

Charge will he on interest recovered 
146 I C 340 = 35 BLR 615 = 57 Bom 307 = 

A I R 1933 Bom 350. 

-O. 33, R. 10 and S. 60 (□)—Order 

appointing receiver to collect future 

maintenance is order for attachment 

146 I C 340 = 35 BLR 615=5/ Bom 
507=A I R 1933 Bom 350. 

-O. 33, R. 10—Pauper allowed to 

sue as such to recover possession—Claim 
compromised—Pauper agreeing to take 
maintenance to form charge on property 
claimed — Government sooking to vo. 
cover court-fees by appointment of ra 
ceiver of maintenance—Court refused 
to do so 

146 I C 340 = 35 BLR 615 = 57 Bom 507 = 

A 1 R 1933 Bom 350. 

-O. 33, R. 10—When application to 

•sue in forma pauperis is granted and 
plaintiff succeeds in suit, court-fee is to 
be paid according to law on date of 
application and not as on date of judg¬ 
ment 

27 S L R 240 = A I R 1933 Sind 354. 

-O. 33. H. 11—Court can order next 

friend to pay court fee in pauper suits 
in place of minor 

128 I C 156 = 53 Mad 716=1 R 1931 
Mad 12=31 M L W 633 = 58 M L J 623 = 
1930 M W N 289=A I R 1931 Mad 249. 

' O. 33, Rr. 15 and 5—Rejection of 
application under R. 6 is no bar to sub¬ 
sequent application under 11 5 

10 O W N 1145 = A 1 R 1933 Oudh 534. 

O. 33, R. 15—“Refusal '—Previous 
application withdrawn—Subsequent ap- j 
plication is not barred i 

131 I C 64 = 1 R 1931 Rang 128^= ' 

AIR 1931 Rang 79(2). I 

34—Costs—Rules of O. 34 ap-i 
ply to mortgage suits relating to move- 
ablea as well 

138 I C 852 = 36 C W N 263 = 1 R 1932 Cal 
528=59 Cal 667=A I R 1932 Cal 524. 

~ 34, S. 15 (e) T, P. Amendment 

Act (1929) — Act cannot affect any¬ 
thing done in course of proceeding pen¬ 
ding on Ist April 1930 

133 I C 587 = 58 Cal 510 = 1 R 1931 Cal 715 = 

AIR 1931 Cal 688. 

O. 34—Suit under S. 12, Punjab 


CIVIL P. C.. O. 34 

Redemption of Mortgages Act, is not a 
suit for redemption—O. 34, Civil P, C., 
is not applicable 

141 I C 264 = 34 P L R 149=14 Lah 218= 
I R 1933 Lah 101=A I R 1933 Lah 179. 

-O. 34—P revisions of O. 34 are not 

applicable to decrees passed according 

to arbitration awards 

142 I C 759 = 33 P L R 975=14 Lah 243= 
I R 1933 Lah 267=A 1 R 1933 Lah 48. 

-O. 34 and S. 34 — Question as to 

rate of interest in mortgage —Interest is 
to be deterniined under O. 34 and not 
S 34 

144 I C 983=10 OWN 173 = 8 Luck 315= 
6 R O 27=A ! R 1933 Oudh 128. 

-O. 34—Aijpointmenb of receiver is 

matter of discretion with lower Court 

High Court will not interfere with such 

discretion 

144 1 C 2C5 = I R 1933 Rang 94 = 

A 1 R 1933 Rang 94. 

-O 34, R. 1—Auction purchaser in 

execution of decree on prior mortgage 

to which suiisequent mortgagee was not 

party obtains -all right of mortgagor 

and prior mortgagee — Mortgage prior 

and subsequent—Rights of movtgigees 

stated 

134 I C 1 = 1 R 1931 Ail 769=1931 A L J 
729 = 53 All 1023=A I R 1931 All 466 (FB). 

-O. 34, R. 1 — Sale in execution of 

decree on puisce mortgage during pen¬ 
dency of suit on prior mortgage—Jfights 
of purchasers from decrees on rival 
mortgages considered 

134 I C 1=1 R 1931 All 769 = 53 All 1023= 
1931 A L J 729=A 1 R 1931 All 466 (FB). 

-O. 34, ]{. 1—Not impleading sub¬ 
sequent mortgagee or other person inter¬ 
ested in mortgaged property does net 

make whole ]>roceodiDg null and void 

134 1C 1 = 1 R 1931 All 7 69=1931 A L J 
729 = 53 All 1023=A I R 1931 All 466 (FB). 

-O. 34, R 1—Rights of purchaser 

in execution cf mortgage decrees cf rival 

mortgagees considered 

134 1 C 1 = 1 R 1931 All 769=1931 A L J 
729 = 53 All 1023=A I R 1931 All 466 (FB). 

— --0. 34, R. 1—Purchaser in execu¬ 
tion of second mortgagee’s decree — 
Jtights and liabilities of purchasers con¬ 
sidered 

134 I C \ — l R 1931 All 769=1931 A L J 
729 = 53 All 1023=A I R 1931 All 466 (FB). 

-O. 34, R. 1—Suit by puisne mort¬ 
gagee—Prior mortgagee is uot necessary 
party 

132 I C 803 = 1931 A L J 398=53 All 631— 

I R 1931 AH 547 = A I R 1931 AH 549(1). 

-O. 34, R. 1—Suit on vent note or 

in alternative on ostensible sale deed— 
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CIVIL P. C., O. 34, R. 1 
Defeodatifc cootending that deed really 
to be mortgage and asking for plaintifT*a 
brother being made a party—Plaintiff’s 
brother giving evidence and trial Court 
bolding that he was not necessary patty 
Defendant allowed to treat suit as one 
for redepmtioD, parties agreeing thus in 
appeal Case remanded — Defendant 
asking for plaintiff’s brother to be made 
party—Application allowed—Plaintiff’s 
brother applying in revision—Brother 
held to be rightly, under the circum¬ 
stances of case added as party 

134 I C 365 = 33 B L R 608 = 

I R 1931 Bom 477=A I R 1931 Bom 408. 

-^O. 34. P. 1 and O. 1, P. 9—0. 34, 

R. 1 controls O. 1, It. 9—All mortgagees 
or boirs of mortgagee must bo parties to 
suit Necessary party joined after limi- 
tation—Whole suit fails ' 

146 1 C 259 = 37 C W N 478 = 60 Cal 777 = 

A 1 R 1933 Cal 621. 

O, 34, 11. 1—Nonccmpliance is not ' 
fatal Suit against all defendants—On 
death of one some representatives 
brought on record—Suit does not fail 
even partially • 

143 I C 315=36 C W N 1138 = 60 Cal 87 = 

A I R 1933 Cal 325. 

O. 34, R. 1 — Mortgagee cannot i 
claim possession from subsequent pur¬ 
chaser of equity of redemption not im¬ 
pleaded in mortgage suit and in spite 
of notice 

138 1 C 752 = 1 R 1932 Cal 522 = 
55 C L J 299=A I R 1932 Cal 561. , 

- O 34. P. 1—Party knowingly omit- , 

ting to do what is enjoined by law can- 

not invoke aid of enuity 

138 1 C 752 = 1 R 1932 Cal 522 = 
55 C L J 299=A I R 1932 Cal 561. 


I Civil p. c., o. 34 , r. 1 

quent suit £ 

134 I C 892=35 C W N 510=r 
I R 1931 Cal 892=58 Cal 1222= 

AIR 1932 Cal 12» 

"I 34, R. 1 — Attachment before¬ 

judgment — Attaching creditor is not, 
necessary party to mortgage suit in' res¬ 
pect of property attached—Suit by mort- 
j gagee impleading besides mortgagors 
several other puisne mortgagees—Other 
mortgagees subsequently coming and* 
made parties and consent decree in faw. 

, our of all mortgages and in respect of 
i all outstanding mortgages passed in cer- 
i tain order of priority of payment •— De- 
I creo held to be combination of several- 
decrees in favour ©(.different mortgagees 
determining order in which they were to 
i be paid and incorporating orders which 
Court would he amply justified in making, 
under S. 57, T. P. Act 

134 I C 561 = 58 Cal 598=1 R 1931 Cai: 

849=A I R 1931 Cal 763. 

O. 34, R. 1—Mortgage suit—Parties 
—Only a person having interest either in* 
the mortgage-security or in the right of 

redemption can he joined as a partv 

136 I C 728=33 P L R 240- 

- O. 34, R. 1 —Mortgage—Rights of 

parties — Purchaser after mortgage not 
joined as party in suit for sale on mort¬ 
gage—Mortgagee becoming execution pur¬ 
chaser in execution of decree passed in 
that suit—Mortgagee purchaser can bring: 
another suit for sale against later pur¬ 
chaser and mortgagor, whether or not he* 
had notice of lator purchaser’s interest at 

the time of previous suit 

135 I C 200=32 P L R 384=1 R 1932 Lab' 

72=A 1 R 1931 Lah 438, 

-O. 34, R. 1 — If proper party in 


-O. 34, R. 1—(^uesb ion of paramount 

title should not ordinarily he decided in 
mortgage suits 

138 I C 671 = 1 R 1932 Cal 486 = 

59 Cal 54S=A 1 R 1932 Cal 512. 

-O. 34, R. 1 — Mortgage in favour of 

tenants in-coinmon—S\iit by one of tlie 
mortgagees Heirs of mort.gagee dis¬ 
claiming interest in mortgage money 
should he added as j^arbios to mortgage 
suit—O. 1, R. 9 applies even to mort¬ 
gage suits 

134 I C 1068-=I R 1932 Cal 28 = 


mortgage sait is omitted, bis right to 
pursue liis own remedy is not affected by 
that suit 

135 I C 535 = 1 R 1932 Mad 119=1931 M W 
N 1141=34 M L V/ 635 = 62 M L J 272=55- 

Mad 320=A 1 R 1932 Mad US. 

-O. 34, R, 1—Transferees of property 

subject to mortgage cannot be bound by 
proceedings in subsequent suit between 
prior mortgagee and mortgagor to which 
tliev were nob parties 

133*1 C 497 = 61 M L J 316=1 R 1931 Mad 
737=33 M L W 648 = A 1 R 1931 Mad 542. 


54 C L J 113—A 1 R 1932 Cal 34. - O. 34, R. 1—Attaching creditor be- 

O. 34, R. 1 Defendant in morb- fore judgment not made party to mort¬ 
gage suit inid Iiaviug Ijolh paramount ' suit—Auction purchaser, like the 

title aud int«.'resb in equity of rodemp- attaching creditor, has right to redeem 
bion cannot plead niramount title in i mortgage 

that suit, but can plead it in subse- » 16 N L J 216=A I R 1933 Nag 333^ 
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- O. 34. R. 1—Trespassar in posseg- 

sioQ of ddceasei mortgagor’s property 
cannot represent his estate—Foreclosure 
decree against them oannot bind mort¬ 
gagor’s lawful heir not impleaded in 
foreclosure suit 

140 I C 216=28 NL R 69=1 R 1932 Nag 

135=A I R 1932 Nag 144. 

-O. 34. R. 1 — Defendant impleaded 

as subsequent purobaser along with others 
disclaiming interest in property should at 
once be discharged 

134 I C 274=1 R 1931 Nag 146 = 27 N L R 
312=14 N L J 109=A I R 1931 Nag 161. 

O. 34, R. 1—Paramount title—It 
can be investigated in mortgage suit if it | 

is necessary to give complete relief 

130 I C 105 = 1 R 1931 Nag 41 = 26 N L R 

359=A I R 1931 Nag 20. 

-O. 34. R. 1—Redemption suio by 

puisne mortgagee—Mortgagors impleaded ; 

Suit cooteated by them—On plaintiff’s 
application Court discharging mortgagors 
This is improper as mortgagors ware 
necessary parties tosuit—RevisionshouH 
be allowed on mortgagor’s application in 
such cases 

135 I C 700=1 R 1932 Oudh 60=8 OWN 

1143=A I R 1931 Oudh 410. 

-O. 34, R. 1—Omission to sue minor 

member of joint family docs not vitixte 
sale under deed if family intarest is pro¬ 
perly looked after 

136 I C 49=10 Pat 670 = 1 R 1932 Pat 49 = 

A I R 1932 Pat 80. 
O. 34, R. 1—Failure to bring on 
record one haviug equity of redemption 

not necessitate dismissal of suit 
132 I C 100^12 P L T 28=10 Pat 341 = 1 R 
1931 Pat 260=A I R 1931 Pat 164. 

O. 34, R. I and S. 11—Suit agiinst 
mortgagor relating to mortgaged property 
^ Mortgagee not impleaded—Mortgagee 

®®^^^ouod by decision 
130 1 C 257 = 11 P L T 898=! R 1931Pat 

161=10 Pat 234=A I R 1931 Pat 64. 

^4, H. 1 — Mortg*igG suit—Para- 

Daount title — Persons claiming are not 
parties 

130 I C 257=11 P L T 898 = 1 R 1931 Pat 
161 = 10 Pat 234=A ! R 1931 Pat 64. 

R. 1 — Suit on mortgage—• 
*‘0'itor attaching mortgagoi prooorfcy 

cannot be joiood 

133 l-c 482 = 1 R 1J31 Rang 258 = 

_A I R 1931 Rang 108. 

Li. 34, R. ] — Suit by .1 as prior 
orbga^^ee againsb mortg*^gor 3 —S joioel 
as suhaequeut mortgagee—Suit decreed in 
srms of agreement arrived at between .1 
8-u cuortgagors Court adding note as 1 


CIVIL P. C., O. 34, R. 

pirbol decree dismissing suit as against 
S who did nob put in appearance—Such 
mere fact that puisne mortgagee is brought 
on record and then dismissal from suit- 
I does nob affect rights of A to keep first 
mortgage as a shield if it was found that 
mortgage in favour of -S was proved 
132 I C 281=9 Rang 1=1 R 1931 Rang 169 = 

AIR 1931 Rang 105. 

I-O. 34. R. 2—Co-operative Societies 

! Act (1912), S. 43—Rules under S. 43 

depriving right of six months under 

O, 34, R. 2 are not ultra vires 

142 I C 487 = 1 R 1933 Nag 122= 

A I R 1933 Nag 211. 

- O. 34, Rr. 2. 4 and 11 and S. 34 — 

Interest pendente libe in mortgage suit 
is governed by Rr. 2, 4, and 11 and not 
S 34 

*134 I C 274=1 R 1931 Nag 146 = 27 N L R 
312 = 14 N L J 109=A I R 1931 Nag 161. 

- O. 34. R. 2 (b )—Future interest is 

within discretion of trial Court 
139 I C 64=8 Luck 40 = 1 R 1932 Oudh 339 
=9 O \V N 253=A I R 1932 Oudh 255 

- O. 34, Rr. 2 an 1 4—Mortgages pay¬ 
ing Governineab revenue is entitled to re¬ 
cover from mortgagor 

144 1 C 392 = 1 R 1933 Rang 106 = 

A i R 1933 Rang 112. 

- O 34. Rr. 3 and 5—Non-receipb of 

notice by defendant does not imply fraud 
on plaintiff’s part 

143 I C 35 = 193 2 A L J 883 = 1 R 1933 All 

161=A I R 1932 All 698. 

- O. 34, Rr. 3 and o^Solenarna pro¬ 
viding that decree if piSSed on basis of 
solenamp- should be regarded as final— 
When decree is so passed, final decree is 
unnecessary 

134 I C 80 = 35 C W N 33 2 = 1 R 193 1 Cal 

784=A I R 1931 Cal 546. 

-O 34, R. .3—Receiver cannot be ap¬ 
pointed to carry out sale 
143 I C 574=14 Lah 457 = 1 R 1923 Lah 3G5 
= 34 P L R 815 = A 1 R 1933 Lah 687. 

- O. 34, R. 3—Appropriation — Under 

O. 34, R. 3 whether question of appro¬ 
priation by the p.rrbies arises (Quaert>) 

145 1 C 144=6 R L 59 = 

A I R 1933 Lah 126 (1). 

-O. 34, R. 3 — Interest stops from 

date of deposit and nob from withdrawal 

145 I C 144 = 6 R L 59 = 

A I R 1933 Lah 126 (1). 

-O. 34, R. 3— Order dismissing ap¬ 
plication for final decree having effect of 
dismissing suit by moitgageo is decree 

and i-T ai>p 0 al'ible 

137 ! C 273=33 P L R 56 = 

I R 1932 Lah 332 = A I R 1932 Lah 214. 
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-O. 34, R. 3—Preliminary decree— 

SubsQciuenfc compromise— Decree varied 
—Pielimiuiiry decree held was required 
to be made final 

143 I C 787=29 N L R 227 = 

I R 1933 Nag 189=A I R 1933 Nag 164. 

O. 34, R. 3, Proviso—Preliminary 

decree — Compremiso—Undertakirg by 

mojtgagor tjot to oppose application fer 

final decree—Statutory right to ask for 

extension is not taken awav 

143 I C 787 = 20 N L R 227 = 

I R 1933 Nag 189 = A ! R 1933 Nag 164. 

-O. 34, H. 3— P.xtensioii alio\re(l 

once— Dopcsib of cne-thiMi before and 
t \vc-t|-»iitJ3 within three weeks—Exten¬ 
sion is justibeil 

140 I C 409=28 N L R 221- 
I R 1932 Nag I50 = A 1 R 1932 Nag 177. 

■ O. 34, Pi. 3 (E—Dtfecdant is entitl¬ 
ed to make pa>uienf l;efoio final decree 
debarring bim from right to redeem is 
passed 

131 I C 435 = 1 R 1931 Oudh 195 = 
SOWN 142=6 Luck 610 = 
uA I R 1931 Oudh 121. 

- O. 34, R. 3 (l)—Distincticn let- 

^veen r.cw «ind old rules jointed cut 

131 1 C 435 -1 K 1931 Oudh 195 = 
8 O W N 142=6 Luck 610 = 
A I R 1931 Oudh 121. 

-O. 34. Hr. 4 and 6—Appeal jnefc-r- 

red agaicsb preliminary decree—Final 
decree can he prepared under R. 5: 9t2 
7 C ( 0^—.177? 192G JU 291 Overruled 

135 I C 550=1931 A L J 508=53 All 283 = 

[ R 1932 All 8e=A I R 193 1 All 386 (F B). 

-O. 34, Rr. 4 and 5—Instalment de- 

ciee under C). :i-l, K. 0, in terms cf com¬ 
promise—instabnents payable on fixed 
date—No upj)oal against decree—Decree 
becemes final end decree-bolder can np. 
ply for preparation of final decree under 
O. 34. R. 5, within three jears from de¬ 
fault in payment of instalment 

130 I C 487 = 1 R 1931 All 279 = 
1931 A L J 58=A I R 1931 All 340. 

— O. 34, Hr. 4 and 5 (2)—Suit on 
mortgage—Court holding mortgage lien 
I’Topcrtionately to property in posses¬ 
sion of mortgagee discharged— Decree 
directing account due to plaintiiV and in 
default of payment euHicient property to 
be sold—Decree held to be one under 
U. 34, R. 4 

143 I C 370 = 56 C L J 221 = 
A 1 R 1933 Cal 316. 

■ -0.34, Hr. 4, 5 and G — It is not con¬ 

dition precedent for decreeing personal 
payjiient of balance cf raorlgago decree 
that mortgaged property must first be j 


CIVIL P. C., O. 34, R. 4 l 

sold and found insufficient—In certain 
; cases composite decrees embodying de¬ 
cree for sale and personal remedies can 
be passed 

140 1 C 788 = 59 Cal 1314 = 56 C L J 187= 
I R 1933 Cal 36=36 C W N 709= 

A 1 R 1932 Cal 775. 

-O. 34, R. 4 —Mortgage suit—Discre¬ 
tion of Court to grant interest 

139 I C 455=1 R 1932 Cal 626= 
59 Cal 722=A I R 1932 Cal 689. 

-O. 34. Pv. 4 (4)—Court has power to 

direct order of sale of mortgaged property 
—Subsequent purchaser is also within 
the clause 

130 I C 817=1 R 1931 Nag 65= 
13 N L J 213=A I R 1931 Nag 91, 

-G. 34, R. 4 and 5—Preliminary de¬ 
cree for sale passed—Application for final 
decree dismissed under O. 9, R. 3—Ap- 
plicaticn after period of 2 l/2years under 
S. iol to set aside dismissal should be 

entertained and final decree passed 

10 O W N 293 = 8 Luck 496= 
A I R 1933 Oudh 229. 

-O. 34, R. 4 (1)—Specific mention 

of interest in final decree is not neces¬ 
sary 

130 I C 337 = 1 R 1931 Oudh 145 = 
7 O W N 105=A I R 1931 Oudh 47, 

-0.34, R. 4 — Mortgage-decree with 

interest at contract rale till suit and at 
Court rate till realization—Judge on ap¬ 
plication by defendant allowing insfcal- 
mouts and ordering that decree should 
cease to bear interest—Order is without 
jurisdiction 

A I R 1933 Rang 323. 

- O. 34, R. 4 (2) — In granting timein- 

terests of mortgagee should also he con¬ 
sidered—Mortgagee backer pressed by 
creditors—Time should not be extended 
merely to allow mortgagors to reap bene¬ 
fit of rise in price thaf may eventuate 

A 1 R 1933 Rang 323. 

- O. 34, R. 5— Preparation of final 

decree is continuation of proceedings 

after preliminary decree 

135 I C 550 = 1931 A L J 508 = 53 All 283 = 

I R 1932 All 86=A I R 1931 All 386 (F B). 

-O. 34, R. 5— Mortgage decree 

Contribution — Execution sale— Court 

has discreticn lo fix order in which pro- 

lerties should bo i.ut up for gale^Tbis 

discretion should be used to suit equities 

of case—Mortgagee cannot dictate bow 

properties shculd be sold 
129 1 C 708=1 R 1931 All 196=53 All 391= 
1931 A L J 108=A 1 R 1932 All 85. 

- O. 34. R. 5—Mortgage-decree ^De- 

cree-bolder asking for sale of only one 
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'bem of property—Execation may be re- 
fuss'l if Court thioka this as improper 
129 IC 708=1 R 1931 All 196—53 AH 391 = 
1931 AL J 108=A ! R 1932 All 85. 

O- 34, R. 5 —Conditions inoousis. 
tent with preliminary decree should not 
be introduced in 6nal decree—Order in 
which properties are to ba sold, if nob 
given in preliminrry decree, should nob 
be introduced in the final decree 

132 I C 807 = 1 R 1931 All 551 = 
1931 A L J 1007=A 1 R 1931 All 657. 

34, R. ;j Decree for costs cao- 
nob be executed separately as personal 
■one 

129 I C 554 = 1 R 1931 All 186 = 
^ AIR 1931 All 124. 

O. 34, R. .3 — Presumption as re¬ 
gards eos^s in mortgage suit is that they 
should be added bo mortU'iqe amount 

129 I C 554 = 1 R"1931 All 186 = 

AIR 1931 AU 124. 

O. 34, R. o—Suit on mortgage l)y 

nexbfrieud of minor—Preliminary decree 

^Deabh of ney.b friend—No new Lexb 

friend appointed— Application for i as- 

■8iug of final decree by minor within tines 

years of attaining majority but three 

years after expiry of period cf gracs is in 
-time 


144 I C 768=37 C W N 184 = 6 R C 18 = 

_ A 1 R 1933 Cal 508. 

• .* ^ — Redemption—Right of 

13 extinguishsd by sale taking place be- 
fore Act 9 of 1929 

142 ! C 125=36 C W N 955 = 59 Cal 1464 = 
_ * R 1933 Cal 236=A I R 1933 Cai 39. 

34. U. 5 (as amen led bij Act 21 oj 
1J29J Transfer of Property (Amend- 
mentj Supplementary Act (21 of 

‘i no retreapsctive elTect 

^42 I C 125 = 36 C W N 955 = 59 Cal 1464 = 
_ J R 1933 Cal 236=A I R 1933 Cal 39. 

p 34, R. ,3—It is not obligatory on 

ourt to grant interest for period bet- 

ween date fixed for repayment and until 
realization of money by salo — Circum - 
3 ances of each case should be considered 
o see if any iuteresj and if so what rate 

should be allowed 

^'*9 I C 455=1 R 1932 Cal 626 = 59 Cal 722 


R*- ^5—Purchase by stran 
ighb to redemption is exbinguisl 

itoof sale 

= W N 877 = 1 R 1932 
_Cal 117=AI R 1932 Cal 1 

E. 5 Purchase by pui 
uor gagec Right to rodempMon is 

circumstance 
C W N 877 = 1 R 1932 
427 — 59 Cal 117=A I R 1932 Cal 1 


CIVIL P. CO 34, R, 5 

-O 34, R. 5 —Righfs of puisne mort¬ 
gagee purchaser are nob regulated by 
T. P. Act (1882>. S. 74 

138 I C 177=35 C W N 877 = 1 R 1932 Cal 
I 427=59 Cal 117 = A 1 R 1932 Cal 126. 

. O. 34, R. 5 — Final decree passed 

under R. 5 withcub notice to mortgagor 

“ Mortgagor applying to set aside final 

decree passed ex parte —Ground, on 

■ which decree was assailed urged by him 

, before bub not prevailed — X'nder these 

circumstances mortgagor’s remedy held 

to be by appeal against ex parte final 

decree if it was passed wrongly and nob 

application to set that aside thongli 

Court had inherent power to deal with 

such application 

130 I C 441 = 34 C W N 758 = 

A I R 1931 Cal 58. 

-O. 34, R. 5—Mortgagor can redeem 

before property is actually sold 

142 I C 313 = 34 P L R 3/3 = ! R 1933 Lah 

195=A ! R1933 Lah 361. 

- O. 34, }^. 5—Mortgagor’s right to 

redeem after decree for sale—Amount to 
ho p^id is that mentioned in iiortgage- 
decreo 

142 I C 313 = 34 P L R 373 = 1 R 1933 Lah 

195 = A 1 R 1933 Lah 361, 

- O. 34. R. 5 and O. 21, R. 58-~Final 

decree for sale of property under O 34, 
R. ~j — Objection un-or O. 21, R. 58 to 

sale of propertv cannot be entertained 

143 I C 246 = 33 P L R 868 = 1 R 1932 Lah 

G44 = A 1 R 1932 Lah 618 

- O. 34. R. 5—If payment is net mace 

in Court on or befoie date fixed in preli- 

rninarv decree Court can pass final deci eo 

—O. 2!, R. 2 cannot be invoked 

136 I C 732- 33 P L R 138=1 R 1932 Lah 

268 = A I R 1932 Lah 231. 

- O. 34, R. 5 (3) —Dismissal of o[H)li- 

catious for making final decree does neb 

bar subsequent apnlication 
140 I C 324 = 63 M L J 719 = 36 M L W 638 
= 1932 M W N 1191 = 56 Mad 310 = 

A I R 1933 Mad 55 

- O. 34 R. 5 and O. 21, 11.58—Mort¬ 
gage decreo directing sale — No claim 
under R. 58 lies— ^^’hetber if dccree- 
holderattaches mortgaged property, claim 
lies iOnnere) 

139 1 C 452 = 1 R 1932 Mad709=1932 M W 
N 1287 = 37 M L W 655=A 1 R 193 2 Mad 7 16. 

- O. 34, R. 5 (2) — Mere fact that 

Court can dispense with notice and can 
direct that final decree bo passed dees 
not invalidate order to issue notice and 
to liismirs application for finaloecrce cu 
default of decree-holders—Court should 
conform with O. 9, R. 5 if it issues notice 
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— By force of S. Ill provisions of O. 17 
and O. 9 apply to application for final 
decree un^-er O. 34, R. 5 

135 I C 347=1931 M W N 1002=1 R 1932 

Mad 91=A I R 1931 Mad 795. 

-O. 34. R. 5 —Personal covenant to 

piy may be proved by invalid mortgage 
and personal decree may be passed on 
iliat basis 

129 I C 814 = 60 M L J 309 = 1930 M W N 
865 = 1 R 1931 Mad 334 = 32 M L W 666 = 

A I R 1931 Mad 124. 

O 34, Rr. 5 and 6—Some property 

sold—Unsold portion not available for 

sale not through mortgagee's default — 

^fortgagee is entitled lo personal decree 
141 I C 183 = 9 OW N 1128=8'Luck 217 = 

1 R 1933 Oudh 37= A I R 1933 Oudh 1 (F B). 

O. 34, H. o— Mortgaged property” 
means property so entered iu decree 
—Ordinarily it is same as that entei'ed 
in mortgage doed—Court holding mort¬ 
gage ineil'ective regarding part of pro- 
perfcy entered in deed—That property is 
excluded from decree 

141 I C 183=-9 OWN 1128 = 8 Luck 217 = 

I R 1933 Oudh 37 = A 1 R 1933 Oudh 1 {F B). 

-O. 34, B. C—Appicae 

— O. 34, R. 6—Appeal — Application 

under O. 34, R. d, is not plaint arid lienee 

returning sarT)e is not axipealahle 

135 I C 842 = 1 R 1932 All 106=1931 A LJ 

893 = A X R 1931 All 192 

Aim-lication for 

-O. 34, R. 6—Application for — No 

sale after final decree—Application under j 

R. I) does uob lie--It cannot be decided 
in such a])plication whetlicr applicant j 
Ills remedy under T. P. .Act (1882) 

S. 68 (b) 

138 I C 372=1932 A L J 31 1 = 1 R 1932 All 

396 = A 1 R 1932 All 475. 

-O. 34, R. (>—Application for — .Ap. 

plication under O. 34, R. 6 is proceeding * 
in mortgage .suit 

140 I C 529 = 1932 A L J 308 = 1 R 1932 All 

G67=A 1 R 1932 All 466. 

.ATTACIJMENT liFFORE JUDOMl-NT 

-O. 34, R 6 — Attachment before 

iudgtiient—.Attachment before judgment 
of property other than mortgaged pro- 
]) 0 rty is permissible if mortgaged pro- ; 

pertv insulliciont to satisfy decree 
135 I C 428 = 33 BLR 514 = 1 R 1932 Bom 

76=A I R 1931 Bom 329. 

.Award and Consicnt Decrei-: 

-O. 34, R. (> — Award and consent 

decree—-It is open to the Court on motion 

in a Cvn,=eiit tlocrce to give a persona! 

jndginont against the mortgagors. 

1.3 7 I C 67 2 = 6 2 M L J 170 = 36 C W N 109 

= 54 C L J 400=35 M L W 559. 


CIVIL P. C., O 34, R. 6—Award a**d consenL 
decree 

-O. 34. R. 6—Award and consent de¬ 
cree—Consent decree — Decree silent as- 
fco personal liability of debtor — Lender 
is entitled to recover bis money back 
I from the borrower if the security ia 

found to be deficient 
i 137 I C 672 = 62 M L J 170=36 C W N 109* 

I =54 C L J 400 = 35 M L W 559. 

-O. 34, R. G—Award and consent 

decree—Compromise decree in mortgago^ 

suit and sale of properties—Application: 

1 to pass decree under O. 34, R. 6 is com- 

i petent 

l 10 O W N 1097=A I R 1933 Oudh 520. 

- O. 34. R, 6 — Board and consent 

decree —Mortgage — Suit for decree for 
I sale compromised — Sale proceeds pro¬ 
ving insufficient — Application for per¬ 
sonal decree is not barred unless ex¬ 
cluded bv compromise 

144 I C 661 = 10 OWN 223=1 R 1933^ 
Oudh 275=A I R 1933 Oudh 214. 

Co?.rBINED Decrp.e 

•- O. 34. R. 6—Combined decree— 

Alortgagee asking for personal relief in 
mcrlgage suit cannot raise objection 
! subsequently that the relief asked for 


was premature 

144 I C 738=34 P L R 171=6 R L 23 = 

A I R 1933 Lah 329- 

-O. 34, R 6 — Combined decree — 

Mortgage decree for salo imposing per¬ 
sonal liability in case of deficiency—Set 

oft' can be given even before sale 
140 I C 378 = 36 M L W 644 =1932 M W N 
1)87 = 63 M L J 722 = 56 Mad 339= 

A I R 1933 Mad 63. 

-O. 34, R. 6 — Combined decree 

Suit on mortgage executed by guardian 

—Relief of personal decree prayed for 

among other reliefs—Guardian allowing 

decree to be pissed without consent • 

Preliminary decree containing decree 

over is proper ^ 

144 I C 931 = 10 OWN 653=6 R O 17jj= 

A I R Oudh 352 (F B). 


- O. 34, R. G nuf? Form of decree in 

No. 4 of Appendix D — Combined decreo 
— Preliniinary decree for sale on mort¬ 
gage drawn in form of decree laid down 
in No. 4 of Appendix D awarding decree- 
over— No appeal filed from preliminary 
decree— Subsequent application for pass- 
in** personal decree cannot he contested 
144 I C 931=10 O W N 653=6 R O 17 = 

A 1 R 1933 Oudh 352 (F B). 

- O. 34, R. 6 — Combined decree — 

Composite decree in mortgage suit 
valid—Personal decree operates at future 
date when proceeds of sale lail to satisfy 
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CIVIL P. C., O. 34, R. 6 — Combined 
Decree 

mortgage debt 

10 O W N 1087=A 1 R 1933 Oudh 529. 

- O. 34, R. 6 — Combined decree — 

Composite decree combining decree for 
eale and personal decree is valid and 
personal decree operates at future date 
whea mortgage-debts are not satisfied by 

146 I C 310=A I R 1933 Oudh 466. 

Decree against Suucity 

- O. 34, R. 6 — Decree against surety 

— Court can under O. S-A, 11. 6, pass 
decree against surety on srle proceeds 
proving insufficient for satisfaction cf 
mortgage decree 

132 1 C 561 = 1931 A L J 559 =I R 1931 All 
529=53 All 695=A I R 1931 All 631. 

Execution against other Property 

- O. 34, R. 6 — Execution against 

other property — Maintenance decree 
-creating "charge on some items and 
making whole property liable—Security 
need not be proceeded against in first 
instance unless nob doing so i? mala 
fide — Analogy of mortgage decree does 
not apply 

140 1 C 408 = 1932 M W N 1200=36 M L W 
714=63 M L J 843 = 56 Mad 343=1 R 1933 

Mad 7=A I R 1933 Mad 33 (1). 

Limitation 

O. 34, R. 6—Limitation—Applica¬ 
tion under O. 31, R, 6, is governed by 
Art. 116, Lim. Act 

143 I C 472 = 36 C V/ N 117 = 

A 1 R 1933 Cal 268. 

- O. 34, R. 6—Limitation—Mortgage 

Application for personal decree — 
Limitation is governed by Art. I8l, 
Lim. Act 

143 I C 679 = 60 Cal 19 = 1 R 1933 Cal 462 

= A I R 1933 Cal 251. 

O. 34, R. f)—Limitation—Applica¬ 
tion under R. 6 for decree for balance 
^iue U governed by Art. 181 — Time be. 
gins to run only from date when sale 
■becomes absolute under O. 21, ii. 92 
130 I C 815=58 Cal 741=52 C L J 531 = 
35 C W N 231=A I R 1931 Cal 166. 

Omission to Claim Personal De¬ 
cree 

0- 34, R. 6 — Omission to claim 
l^rsonal decree—Mortgagee is not bound 
ask, iQ mortgage suit itself, relief 
un'ler O. 34, r. q -g t bound to 
adjudicate upon it, even if such relief is 
-asked for—Such auestion can be con- 
^idered when contingency arise. 

10 OWN 1097=A I R 1933 Oudh 520. 

Decree when Passed 

• ^ Personal decree when 


CIVIL P. C.. O. 34, R. 6—Personal decree 
when passed 

passed—Personal remedy can be enforced 
only when all remedies against the 
security are exhausted 

137 I C 672=62 M L J 170 =36 C W N 109 
=54 C L J 400=35 M L W 559 (P C). 

-O. 34. R. 6—Personal decree when 

passed—To obtain simple money.decree 
under O. 34, R. 6, sale proceeds must be 
insufficient 

36 I C 829=16 R D 373=1 R 1933 All 252 
= 13 L R A Rev 152=1932 A L J 317 = 

A 1 R 1932 All 358. 

-O. 34. R. G—Personal decree when 

passed—Puisne encumbrancer—Personal 

decree cannot be passed 

140 I C 788 = 59 Cal 1314 = 56 C L J 187= 
I R 1933 Cal 36=36 C V/ N 709= 

A I R 1932 Cal 775. 

-O. 34. R. 6—Personal decree when 

passed — Preliminary and final decree 

for sale of mortgaged property obtained 

by mortgagee — Sale stopped owing to 

execution of final decree for sale of same 

property obtained by prior mortgagee 

—Sale proceeds insufficient to pay even 

prior mortgagee—Subsequent mortgagee 

is entitled to apply for personal decree 
144 I C 698 = 6 R L 13=A I R 1933 Lah 792. 

-O 34, R. 6—Personal decree when 

passed—Mortgage of family property by 
father not for family necessity — Mort¬ 
gagee can obtain personal decree against 
father and in execution bring entire 
family estate to sale unless debt is 
illegal or immoral 

A I R 1933 Lah 768. 

-O 34. R. 0—Personal decree when 

passed—Sale of right of redemption and 

successful pre-emption suit — Pre- 

emptors are not personally liable in 

absence of contract to Ihnt effect 

144 I C 738=34 P L R 171 = 6 K L 23 = 

A 1 R 1933 Lah 329. 

-O. 34, R. G—Personal decieo vvUen 

passed — .Mortgagee is not entitled to a 

personal decree against the mortgagor in 

the absence of a stipulation to that; effect 

14U I C 430 = 33 P L R 1072. 

- O. 34, H. G-—Personal decree wlion 

passed—Suit ou mortgage decreed with 
costs—Property sold and balance still 
due—Persoual decree for costs cm bo 
passed even against non-morlgagor 
defendant 

135 I C 578=1 R 1932 Mad 162 = 34 
M L W 961=62 M L J 93 = 55 Mad 332= 

1932 M W N 554 = 

A I R 1932 Mad 155 (2). 

- O. 34, R. G—Personal decree wliou 

passed—Whether the mortgagee is err 
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CIVIL P. C , O. 34. R. 6—Personal decree 
when passed 

tifclod to obbaiQ a pei’sonal docroo by 
Tii6aus of applicatioQ in morti^age suit 
on grounds independent of O. 34 R. 6. — 
(Qjiaf’re) 

141 1 C 183 = 9 OWN 1128 = 8 Luck 

217=! R 1933 OudK 37 = 
A I R 1933 Oudh 1 {F B). 

-O. 34, 1^. 6—Personal decree when 

passed—Execution of mortgage decree 
against mortgagor without exhausting! 

mortgased prorerhv is not inc-'moefeenb 

142 ! C 542 = 14 P L T 189 = ! R 1933 1 
Pat 193 = A I R 1933 Pat 210 (2). 

O. 34, R. 6—Personal decree when 
passed—Mortgagee suiug for sale— 
Puisne mortgagee added as defendant— 
Puisne morhg igee’s contest unsuccessful 
—Preliminary decree passed and costs 
awarded on r.ncontestcd scale agiinst 
mortgagor and on contested s:alo against 
puistiO mortgagee—Mortgagee could exe¬ 
cute order for cos's persooallv against 
puisne rnortgageo in respect of such part 
of costs as was piyable by him 
scparatel V 

133 ! C 93 = 1 R 1931 Rana 237 = 
A I R 1931 Rang 181 (2). 

-O. 34, K.'. (■, 7 — Personal decreo 

wiien pissed — Suit l)y mortgagee — 
Jiidginont and do:^roo nialring person 
other than mortgagor lial)l 0 for costs 
joitPiy vvitli moitgigor—Sne!^ otlier 
persons are t.) he cjusiderod as i.'oing 
made po rson tl ly I i iblo — Prelim in ary 
moitgig-• docioe—Prior mort.gagaes who 
NYv.ro rmjessiry parties and contested 
suit and l'.\d !)3en relegated to position 
of puisne mortg\gees. male liable for 
costs jointly witlN mortgagor under the 
docroa—Decreo merely incliidod costs 
in amount piyalda f .^r roletn[>tioQ and 
containo I no express (^rdor for piyrnents 
of costs hv piior moilgagt-es—Docroe 


I CIVIL P. C., O. 34, R. 6—Scope 

' psrty—O. 34, R. 6 does not annly 
! 136 I C 829=16 R D 373=1 R 1932 All 

252=13 L R A Rev 152=1932 A L J 317 = 

' AIR 1932 All 358. 

;-O. 34. R. 6 —Scope—O. 34, R. 6, 

: applies only to personal covenant 
I arising frona mortgage and hence exis- 
I tence of charge on mortgaged property 
at some other place does not give juris¬ 
diction tc Court at. that place 

135 I C 842=1931 A L J 893=! R 1932 

All J06=A I R 1931 All 192. 

O. 34, R. G—Scope—R. 6 is not 
limited bv Form No. 8 in Sch, 1 
Appendix D. 

143 I C 679 = 60 Cal 19 = ! R 1933 Cal 462 = 

A I R 1933 Cal 251. 

Miscellaneous 

O. 34, R. G—Application under, 
held not maintainable — Order is 
decree 

144 I C 468=1933 A L J 738=1 R 1933 

AH 436=A I R 1933 All 429. 

-O. 34, R. C—Decree for rnain- 

tenince—Decree is not part of assets 
of deceased husband and is not 
attachable 

129 I C 374 = 1 R 1931 All 150 = 

A I R 1931 All 368. 

-O. 34. R. G and O. ‘Jl, R. 20— 

^foitgage decree—O. 21, R. 20 applies 
if j^ersonal remedy is legally available— 
It is not necescary that personal liabili¬ 
ty should 0 xi«t under decree 

143 ! C 54 2=14 P LT 189 = 1 R 1933 
Pat 193=A ? R 1933 Pat 210 (2). 

- O 34, R. G and O. 2!, Rr. 18 and 

10—If personal remedy is bairou, Ri. 13 

and 10. O. 21, ce^se to apply 

143 i C 542 = 14 P L T 189 = 1 R 1933 
Pel 193=A S R 1933 Pat 210 (2). 

-O. 34, Rr. 7 and 8 — Suit for 

redemption of usufructuary mortgage— 
Preliminary decree passed conditional 
on plaintill’s depositiug certain amciint 
in Ccurt within six iiioriths and in 


can bo executed against prior mortgagees 

person dlv in respect of costs 

133 I C 225=9 Rang 186 = ! R 1931 
Rang 241=A ! R 1931 Rang 153. 

Pr.vrsioN 


default Court ordering that suit shall 
stand dismissed — Piaintilf not paying 
within time—Application for extension 
of time granted—It N^as contended that 
Court could not extend time decree 


•-O. 34, K 0 — I^ovisioti — Money 

decroo under K. G — Revision not 
competent 

138 I C 361 = 54 All 428 = 1 R 1932 
All 394=1932 A L J 237= i 
A I R 1932 All 33G. 


being absolute in character—Court held 
not to have intended to pass final 
decree concluding suit and consequently 
it could grant extension of time 

145 ! C 591 = 6 R A 122= 
A I R 1933 All 157. 


Scori: I-O. 34, R. 7—Suit for declaration 

-O. Ml, R G—Scope—Decree for sale ! of mortgage as invalid and for posses- 

inoperativo mortgagor being declared sion—Portion of mortgage found to be 
not to bo owner of mortgaged pro- valid and decree for possession con- 
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ditiooa.1 on payment of certain amount : O. 34, R. il (a) (1) Principal 

within certain period which was made ! amount found due or declared due on 
charge on property—^Decree is redemp- ■ the mortgage means only principal 
tion decree and Court has power under amount on mortgage without any inte- 
O 34 R. 7 to extend the time for ; rest—Mortgagee is entitled to contract 


payment 

145 I C 927 = 65 M L J 592=1933 M W N 
1124 = 38 M L W 575=6 R M 161= ; 

A I R 1933 Mad 762 ! 

-O. 34. R. 7—Decree for redemp¬ 
tion cannot be passed unless all parbicu- > 

lars are in plaint 

132 I C 793=1 R 1931 Oudh 345 = 
SOWN 732=7 Luck 94 = 
A I R 1931 Oudh 378 

- O. 34, R, 8—Preliminary decree 

in redemption suit—Adjustment out of | 

Court cannot be pleaded in passing final 

decree 

131 I C 487 = 54 Mad 708= ^ 
1 R 1931 Mad 535=34 M L W 556 = 

A I R 1931 Mad 592. 

- O. 34, R. 8—In redemption suit 

mortgagee is decree-holder and can 
transfer his decree 

131 1 C 487=54 Mad 708 = 1 R 1931 Mad 
535=34 M L W 556=A I R 1931 Mad 592 

-O. 34, R. 8-A (as amende 1 by Act 

21 of 1929) — O. 81, K. 8-A does not 

applv to usufructuary mottgsiges 

141 I C 4 28 = 9 O W N 1059 = 1 R 1933 
Oudh 53=A 1 R 1933 Oudh 40. 

- O. 34, R. 8-A (as amended by Act 

21 of 1929)—Applicai)iliby—Whetlier 

R. 8-A is retrospective 

141 I C 428=9 OWN 1059 = 

I R 1933 Oudh 53=A I R 1933 Oudh 40. 

-O. 34, U. 9—Suit for redemption is 

also suit fur surplus profits due to morb- ' 
gagov—Court-lee payable is regulated by 
principal amount on mortgage bond 

132 I C 317 = 33 M L W 785 = 1 R 1931 

Mad 069=60 M L J 698 = 
A i R 1931 Mad 479. 

-O. 34, R. 11 (asamended l)y Act 21 of 

1929)—Mortgage suit— Interest pan-leate 
lite with future interest dies datus 
should be considorod to determine value 
of suit 

141 I C 42 = 28 N L R 45~15 N L J 154 = 

I R 1933 Nag 24=A 1 R 1933 Nag 22. 

O. 34, R. 11—Terms not providing 

for rate of interest after amount is due 

Reasonable rate should be allowed by 
Court 

136 I C 887 = 28 N L R 1 = 1 R 1932 Nag 47 

=A I R 1932 Nag 39. 

] O. 34. R, 11 (If )—Future interest — 
Discretion exercised by lower Court will 
not be interfared with without sufficient ’ 
grounds , 

144 I C 983=10 OWN 173=8 Luck 315= i 

6 R O 27=A I R 1933 Oudh 128. 


rate till date fixed fo'- payment 

144 I C 983=10 OWN 173=8 Luck 315= 

6 R O 27=A I R 1933 Oudh 128. 

-O. 34. R. 11 —Bond rate interest 

till expiry of grace period cannot be 

claimed as of right 

140 I C 104=13 P LT 545 = 1 R 1932 
Pat 278=A I R 1932 Pat 332, 

- O. 34, Rr. 12, 13 and 0—Suit by 

mortgagee against mortgagor—Costs in 

favour of mortgages do nob have priority 

over actual mortgage debt 

133 I C 225=9 Rang I86 = ! R 1931 
Rang 241=A I R 1931 Rang 153. 

-O 34. R. 14—Compromise silent as 

to how hypothecated property is to be 
sold—R. 14 applies—Decree-holder can 
proceed personally or by suit under 
O. 34, R 4, against hypobliecated pro¬ 
perty 

138 I C 603 = 54 AH 763 = 1 R 1932 All 465 
= 1932 A L J 486 = A I R 1932 AH 439, 

-O. 34, R. 14—Ijiability under pro¬ 
note becoming merged aud creating 
mortgage or charge on property by com¬ 
promise deoree—R. 14 applies 
138 I C 603 = 54 AH 763 = 1 R 1932 All 4GS 
= 1932 A L J 486 = A I R 1932 AH 439. 

- O. 34, R. 14—Usufructuary mort¬ 
gage—Suit by mortgagee for simple 
money decree — .If-mey decree directing 
that plaiutills would have nothing to do 
with mortgaged property in their posses¬ 
sion after pissiugof the decree—Under 
O. -U, \i 1 I, plainbifi's could nob under 
money deciee put to sale rnorfcgaged pro¬ 
perty—They lii.d to file a suit for sale 
in enforcement of mortgage—IMaintitls 
as per decree had only lost Uieir posses¬ 
sion and their right of sale was not 
extinguished 

131 I C 119 -1931 A L J 156 = 

A I R 1931 All 350. 

O- 34, R. 14 — Charge on moveablo 
property—Personal judgment obtained — 
Security cannot bo enforced by suit— 
O. 34, R. 14 does not apply—Riglibs are 
not extinguished and can be set up in 
defence 

142 I C 370=34 BLR 1615 = 57 Bom 346 = 
I R 1933 Bom 223 = A I R 1933 Bom 51. 

O. 34, R. 14 (2) In Punjal) decree 
for sale is not always necessary prelimi¬ 
nary to sale of equity of redemption 

132 I C 215 = 13 Lah 143=33 P L R 345 = 
I R 1931 Lah 551 = A I R 193 1 Lah 483. 
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- O. 34, R 14—Award by Registrar. 

Co-operative Societies, directing sale of 
mortgaged property does not militate 
against R. 14 

142 I C 487=1 R 1933 Nag 122 = 

A i R 1933 Nag 211. 

- O. 34, R. 14 — Registered security 

bond to pay amount and on failure, 
charge to be created over property of¬ 
fered as security—Suit for payment of 
amount and in case of non-payment sale of 
land offered as security asked for—Sim¬ 
ple money decree passed—Decree can.be 
executed by attachment and sale of pro- 
perty and suit to enforce mortgage under 

O. 34, R. 14, is barrod by res judicata 

145 1 C 373=6 R R 43 = 
A 1 R 1933 Rang 158. 

- O. 34. R. 14 aud S. 11 and O. 2,R.2 

—Res judicata under O. 2,R, 2 and S. 11 
—DilTerenco as regards O. 34, R. I4 
pointed out 

145 I C 373=6 R R 43= : 
A 1 R 1933 Rang 158. 

-O. 34. R. 15—Holder of charge on I 

property can obtain personal decree ' 

against owner of propertv charged 

140 I C 788 = 59 Cal 1314 = 1 R 1933 Cal 36 

= 56 C L J 187 = 36 C W N 709= , 

A I R 1932 Cal 775. ' 

- O. 37, R. 2--Order by Chamber 

Judge in summary suit refusing leave to 
defend is appealable 

337 I C 397 = 34 BLR 252 = 56 Bom 268= 

I R 1932 Bom 253=A I R 1932 Bom 163. 

■- O. 37, R 2 (2) (a)—Suit on hundis 

under—No agreement to pay interest in I 
document—Statutory interest must be al¬ 
lowed 

141 1 C 809 = 27 M L W 104 = 64 M L J 117 
= 1933 M W N 125 = 56 Mad 398 = 1 R 1933 

Mad 164=A I R 1933 Mad 299. 


to 

in 


—-O. 37, R. 3—Court has jurisdiction 

hear defendant on question whether 

stalment order can be paaued 

A I R 1933 Rang 245. 


-o. 37, R. 3—Suit on hundis—De¬ 
fendant failing boshow that hundis were 
■wiihoub consideration—Leave to defend 

should not bo granted 

145 I C 725=6 R L 135= 
A ! R 1933 Lah 440. 


-O. 38—Attachment before judg¬ 
ment— Sales must bo in fraud of credi- j 
—Execution sales or sales for Gov- ^ 

ernmenb revoniio are not auflicient 

140 I C 457=36 C W N 746=! R 1932 1 
Ca! 717 = A 1 R 1932 Cal 790. , 


CIVIL P. C.. O. 38, R. 2. 

-^O. 38,R, 2, O. 47, R. 1 andS; 145— 

I Notice issued to surety under O. 38, R. 2, 
to produce judgment-debtor—Execution 
I sought to be issued against him on failure 
I —Further notice to show cause why 

I execution should not issue is necessary 
t 137 I C 539 = 1931 M W N 963=1 R 1932 

- Mad 123=A 1 R 1931 Mad 828. 

, -O. 38, R. 5—If notice to furnish 

security and order of attachment are not 

consolidated, warrant is illegal 
I 145 I C 183=1933 Cr C 1324=6 R A 272= 

' 1933 A L J 952=A I R 1933 All 759. 

- O. 38, R. 5 (3)—No conditional at¬ 
tachment—Defendant showing cause— 
Application dismissed — No appeal lies 

1933 A L J 1269=A I R 1933 AH 557. 

- O. 38, R. 5—Application for attach¬ 
ment before judgment dismissed on mis¬ 
taken view of law—Order connot be 

interfered with in revision 

1933 A L J 1269=A 1 R 1933 AH 557. 

-O 38, R. 5—Application for attach¬ 
ment before judgment of properties of 
defendant, while application for final 
decree on a mortgage is pending is maio- 
tairahle. 

145 I C 622=1933 A L J 37=55 AH 179 = 

6 R A 130=A I R 1933 AH 191. 

-O. 38, R. 5—Possibility of transfer 

of property is no ground for attachment 
before judgment 

145 1 C 622 = 1933 A L Ji 37=55 AH 179=6 

R A 130=A I R 1933 AH 191. 

-O. 38, R. 5 — Attachment before 

judgment of property other than mort¬ 
gaged property is permissible if mort¬ 
gaged property insulficient to satisfy 

decree , ^ 

135 1 C 428=33 BLR 514=1 R 1932 
Bom 76=A I R 1931 Bom 329. 

-O. 38, Rr. 5 and 6, and S. GO — 

Question whether property is capable of 
attachment having regard to S. CO is 
appealable — Appeal need not be res¬ 
tricted to grounds in Rr. 5 and G 

37 C W N 978=58 C L J 289= 

A I R 1933 Cal 757. 

-O. 38. R. 5—Defendant depositing 

amount with plaintiff's pleader under 
Court’s order—Deposit subject to result 
of pending action — Sab?oquent in¬ 
solvency of defendant — Plaintift is en- 
titlel to deposit in preference to general 
crod ifrjrs 

145 I C 826 = 58 C L J 222=37 C W N 

475 = A I R 1933 Cal 625. 

- O. 38, R. 5—Abtachraeufe before judg¬ 
ment—Property purchased by attaching 
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oredifeor himself — Ha does not come 

within S. 91, T. P. Act 

134 I C 561=58 Cal 598=: i 
I R 1931 Cal 849=A I R 1931 Cal 763. I 

-O. 38. R. 5 — Attachm'ent before | 

judgment — Attaching creditor is not ; 

necessary, party to mortgage suit in j 

respect of property attached —Suit by | 

mortgagee impleading besides mortgagors 

several other puisne mortgagees—Other 

mortgagees subsequently coming and 

made parties and consent decree in 

■favour of all mortgagees and in respect 

of all outstanding mortgages passed in 

certain order of priority of payment— 

Decree held to be combination of several 

decrees in favour ofdifferent mortgagees , 

•determining order in which they were i 

■to be paid and incorporating orders 

which Court would be amply justified in 

making under S. 57, T. P. Act 

134 1 C 561=58 Cal 598=1 R 1931 Cal 

849=A I R 1931 Cal 763. 

■“— O. 38, R. 5 — Attachment before \ 

judgment of coparcener’s interest in' 

the joint family property not followed 

•by a decree during such co-parcener's 

life time — Survivorship takes effect 

■before the attachment becomes effectual 

136 I C 778=34 M L W 1001 = 

1931 M W N 1015. 

-O. 38. R. 5 — Court has power to 

order attachment before judgment of 
property outside local limits of its juris¬ 
diction—It can also remove the attach¬ 
ment I 

135 I C 326=9 Rang 561 = 1 R 1932 Rang , 

33=A I R 1931 Rang 279. 

O. 38, R. 0 (2)—Order withdrawing 
attachment on defendant’s showing cause 
is appealable 

140 I C 95=1932 A L J 223 = 

I R 1932 All 629=A I R 1932 All 269. | 

-O. 38. K. 7 — Attachment is pre¬ 
sumed to be legally effected 


134 I C 561=58 Cal 598 = 

1 R 1931 Cal 849=A 1 R 1931 Cal 763 

- O. 38. ■ R. 7 and S. 47 — At¬ 
tachment before judgment —■ Goods in 
•custody of Rupurdar but not removed from 
defendant s house—Suit by defendant for 
rent of premises and injunction against 
aupurdar is barrfd by S. 47 

f t> I C 268=33 P L R 334 = 

— n 220 = A I R 1932 Lah 324. 

Q Attachment before 
judgment of debt is nob injunction nor 
T)bjecbion to such attaclimenb that debt 
did not exist one under O. 38, R. 8 

.-W OO T. ^ ^ 1933 All 481. 

-O. 38, R. 8 and 0.21, R. 63—Orders 


I 
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passed on objections are governed by 
O. 21,R. 63 

135 I C 326=9 Rang 561 = 
I R 1932 Rang 38=A I R 1931 Rang 279 

- O. 38, R. 9 — Suit dismissed for 

default—Order for attachment before 
judgment also dies and is not revived by 
restoration of suit 

134 I C 748 = 9 Rang 472=1 R 1931 Ring 

316=A I R 1931 Rang 281 (2). 

-O. 38, R. 10 — Attachment before 

judgment confers no right no person who 

obtains that order 

128 I C 839=8 Rang 494 = 

I R 1931 Rang 55=A 1 R 1931 Rang 49. 

- O. 38, R. 11—"Has been attached ' 

explained — Property attached before 
judgment v^as not intended by legislature 
to bo excluded 

134 I C 972=55 Bom 693=33 BLR 

1130=1 R 1931 Bom 556= 
AIR 1931 Bom 550. 

- O. 38, R. 11 and O. 43. R. 1—Ap¬ 
peal from order of attachment before 
judgment does not become infruebuous 
when decree is passed 

37 C W N 978 = 58 C L J 289 = 

A I R 1933 Cal 757. 

-O. 39 —Court has summary power 

to pass intorim order in respect of pro- 
perby to which prima facie company is 
entitled 

142 I C 766=14 Lah 68=34 P L R 388 = 

I R 1933 Lah 294=A I R 1933 Lah 437. 

-O 39—High Court has no power 

to grant injunction apart from O. 39 in 

appeal or revision from mofussil Courts 
141 I C 607 = 1933 M W N 18=37 M L W 
110=64 M L J 112 = 56 Mad 563 = 

1 R 1933 Mad 146 = 
A 1 R 1933 Mad 500 (2). 

- O. 39, R. 1—Temporary iniunciion 

—Conditions applicable bo psrpobual in¬ 
junction.? are not to be applied 

143 I C 98 = 1932 A L J 803 = 

A I R 1933 All 86. 

- O. 39, R. 1—Temporary injunction 

against President, Legislative Assembly, 

restraining him from proeeediug with 

certain Bill cannot he granted 
137 I C 379 = 34 BLR 231=56 Bom 254= 
IR 1932 Bom 243=A I R 1932 Bom 166. 

- O. 39, R. 1 — Plaint asking for 

various reliefs, e. g., declaration, in- 
juactiou, etc.—Suit disnriissed—Appeal 
—Question of court fees raised and 
prayer for permanent injunction given 
up—Appeal admitted — Application for 
temporary injunction to restrain certain 
defendant from taking possession of pro¬ 
perty till disposal of appeal — Such ap- 
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plication was fjranted 

137 I C 519=1 R 1932 Cal 345= 
54 C L J 317=36 C W N 291= 

A 1 R 1932 Cai 353. 

-O. 39, R. 1—Injunction—Calcutta 

High Court’s powers cf issuing injunction 

on parties in appeal before it are not 

circuu3scri)>ed bv O b9, R. 1 

137 I R 519=1 R 1932 Cal 345 = 
54 C L J 317 = 36 C W N 291 = 

A I R 1932 Cal 353. 

■- O. 39, K. 1—High Court has in¬ 

herent right to protect suitors resorting 
to it 

130 I C 252 = 1 R 1931 Cai 380 = 
57 Cal 1280=A I R 1931 Cal 279. 

-O. 39, R. 1—Temporary injunction 

—Property of A going to be sold at the 

instance of R under a mortgage decree 

against C and A instituting a suit to ob- 

tain a declaration that the mortgaged 

property v.as really Viis and not of C — A 

is entitled to a tempovarv injunction 

35 C W N 910. 

-O. 39, H. I—Temporary injunction 

peudenbo lite will net bo granted unless 
there is risk of iirepavable injury if in¬ 
junction is nob granted 

146 I C G7 = G R L 173=A I R 1933 Lah 621. 

-O. 39, R. 1—No irreparable injury 

to plaiutiit by non-issue of temporary 
injunebiou— Plaint ill "s interest amph 
protected otherwise—Temporary injunc¬ 
tion was ri-jhtlv refused 

34 P L R 249 = 1 R 1933 Lah 165 = 

A I R 1933 Lah 448. 

-O. 39, K. 1—Ordpr granting injunc- 

tion appealable—Notice to sliow cause 

against injunction 282. 

-O. 39, Rr. 1 and 3—No risk of irre¬ 
parable injury—Drastic injunction with- 
out notice cannot be a^aut^od^^^ 

_O 39, R- 1 — Injunction— Whobber 

obtained without reasonable and proba¬ 
ble cause is finding of fact 

143 I C 583=14 Lah 46=34 P L R 281 = 

A I R 1933 Lah 263. 

--O. 39. R. 1—Injunction to restrain 

should not be ordinarily granted 

140 ! C 441=A 1 R 1933 Mad 103. 

--O. 39. Rr. 1 and 2 and S. 151--If 

injunction cannot bo issued under O. 39 
it cannot bo issued under S. 151—But 
High Courts have power to issue injunc¬ 
tion in proper cases independent of Civil 
Procedure Code—Execution of and ap¬ 
peal against ex parte decree siraultane- 
ously proceeding—Execution can be res- 


CIVIL P. C., O. 39, R. 1 

trained by injunction to decree-holder 

136 I C 346=1 R 1932 Mad 298= 
35 M L W 168=A 1 R 1932 Mad 180. 

-O. 39, R. 1— Balance of conveni¬ 
ence of parties should be considered 

A 1 R 1933 Nag 153. 
O. 39, R. 1— Discretion judicially 
! exercised—Order granting inTserim in- 
i junction should not be disturbed in ap- 
I peal 

I AIR 1933 Nag 153. 

1 —O. 39, R. 1 — Hindu son suing. 

’ father and his creditors for declaration 
< that certain debts were not binding 
upon them and applying for temporary 
I injunction to restrain execution of cer¬ 
tain decrees against father—It was diffi¬ 
cult for Court to grant temporary in¬ 
junction without to a certain extent 
prejudgiug case 

127 I C 345=1 R 1930 Nag 345= 

A I R 1931 Nag 106. 

- O. 39, R. 1 — Plaintiffs showing 

prima facie case of going to trial—Tem¬ 
porary injunction can be granted 

A I R 1933 Sind 311. 

- O. 39, R. I —Party w^all— Demoli¬ 
tion of, likely to endanger plaintiff’s 
building—Temporary injunction should 
be granted ^ ^ ^ 

- O. 39, R. 1—Injunction—Mortgagee 

or attaching creditor proceeding to sell 
right, title and interest of uebtor—Suit 
impugning claim of creditor pending— 
Creditor party to that suit—Injunction 
restrainiug creditor from effecting sale 
should not issue—Court may take under¬ 
taking from creditor that intending 
purchaser should bo informed of pending 
suit 

144 I C 54=1 R 1933 Sind 171 = 

A I R 1933 Sind 118. 

- O. 39, 11. 2—Court has power to 

grant interim injunction 

143 I C 7=1933 A L J 290=55 All 399 = 

A I R 1933 All 344. 

-O. 39. R. 2—Appeal lies from order 

refusing to grant a temporary injunction 

under O. 39, R. 2 road with O. 43,R. 3 (r) 

143 I C 98=1933 A L J 803= 

A I R 1932 All 86- 

- O. 39, R. 2 and S. 115—Grant of 

injunction is dependent upon judicial 
discretion—Balance of convenience con¬ 
sidered—Discretion should not be inter¬ 
fered with under S. 116 

143 I C 98=1932 A L J 803= 

A 1 R 1933 All 86. 

- O. 39, E. 2 (l)— Injunction under 

S. 56, Specific Relief Act, does not pre- 
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vent any Court from making order in 
personam forbidding proceedings in an- 
other Court even if such person be out¬ 
side Court’s jurisdiction 

130 I C 252=1 R 1931 Cal 380= 
57 Cal 1280=A I R 1931 Cal 279. 

--O. 39, R. 2 (1) and S. 136—Posi¬ 
tion of Courts in India and England — 
Order of one Indian Court is etfective 
against person within jurisdiction of 
other Indian Court—Order of English 
Court will be of no avail against person 
within foreign jurisdiction 

130 I C 252=1 R 1931 Cal 380 = 
57 Cal 1280=A I R 1931 Cal 279. 

^ ^O. 39, R. 2 —Suit for injunction for 

infringement of trade-mark— Balance 
of convenience decides if tempora^ry in¬ 
junction should be granted 

A I R 1933 Lah 1046. 

O. 39, R. 2—Temporary injunction 
staying further proceedings in another 
Court was refused on ground of equita¬ 
ble jurisdiction as the plea of want of 
jurisdiction could be easily raised in the 
other Court 

A I R 1933 Lah 592. 

-;0 39, li- 2—Pact that suit would 

be infructuous if no temporary injunc¬ 
tion is issued is not suflicient for issu¬ 
ing such injunction 

14 Lah 330=A I R 1933 Lah 203. 

O. 39, R. 2 — Delay is suflicient ' 
reason for refu.sing injunction 

14 La!i 330=A 1 R 1933 Lah 203. 

O. 39, R. 2 Court should nob pass 
order frivolonslv and vexatiously 

14 Lah 330=A I R 1933 Lah 203. 

—^ O. 39, -P. 2 — Order refusing to 
discharge an injunction issued under 
O. 39, It. 2 is appealable 

14 Lah 330=A i R 1933 Lah 203. 

O. 39, R. 2 and S. lot — Appeal— 
Order purporting bo be passal under 
Court not considering provisions 
of O. 39, R, 2— Appeal from such order J 
18 incompetent 

140 I C 843=34 P L R 51=1 R 1933 Lah 

41=A I R 1933 Lah 73. 

O' 39, R 2—Breach already com¬ 
mitted Injunction though cannot be 
granted under O 39, K. 2. Court can 
giant it in its inherent powers * 

140 I C 843=34 P L R 51=1 R 1933 Lah ' 
_^ 41=A I R 1933 Lah 73. 

. 2 and S. 151—No danger i 

of irreparable injury— Compensation in ' 
damages possible Injunction should not > 
be granted under S. lot 

140 1 C 843=34 P L R 51 = 1 R 1933 Lah 

41=A 1 R 1933 Lah 73. 


CIVIL P. C., O. 39. R. 2 

O, 39, R. 2— Persons disobeying in¬ 
junction restraining alienation of pro¬ 
perty pending decision of appeal must 
be punished 

131 I C 343=12 L L J 309= 
A 1 R 1931 Lah 201. 

O. 39, R. 2 — Interim order res¬ 
training minor's marriage vvith"’'unsuit- 
abio person is competent — Breach of 

such injunction is punishable under 
O 39 R 2 

141 i C 176 = 28 N L R 332 = 1 R 1933 Nag 

40 = A 1 R 1933 Nag 62. 
i o. 39, R. 2— Injury need not arise 
out of breach of contract 

141 I C 170 = 28 N L R 332 = 1 R I 933 Nag 

40=A I R 1933 Nag 62. 

O. 39 R. 2—Court can restrain un¬ 
suitable marriage of infant — Injury in 
sucii m'^rriage is greatest 

141 I C 170 = 28 N L R 332 = 1 R 1933 Nag 

40= A I R 1933 Nag 62. 

O. 39, R. 2— Applioaticn for— In. 
junction restrainirg import and sale of 
goodsasiufringing trade mark—It must be 
made ouc that defendant is selling goods 
as the goods of anobhe: man—Fraudulent 
misreprsentation is not essential — 
Wlion rnav l)o issued 

140 I C 160 = 26 S L R 51 = 1 R 1932 Sind 

176=A 1 R 1932 Sind 84. 

'O. 39, R. 2 ( 2 )— Party not carrying 
on business in British India should be put 

to terms in granting injunction 

140 i C 160 = 26 SLR 51=1 R 1932 Sind 

176=A 1 K 1932 Sind 84. 

-O 39. R. 3— In fit case appellate 

Court can stay interim injunction ex 
parte 

138 I C 822 = 1 R 1932 AH 499 = 

A 1 R 1932 All 223. 

O' 39, R. 5 and S. 4(>—Ji)ef 9 ndant’s 
property in foreign territory cannot bo 
abtachen by Indian Courts 

134 I C 822 = 13 Lah 206=32 P L R 645 = 

I R 1931 Lah 1014 = A I R 193 1 Lah 723. 

O. 39, K. G— Interlocutory order 
Without jurisdiction — It can l)e attacked 
in revision 

134 I C 118=33 P L R 235 = 1 R 1931 Lah 

886=A I R 1932 Lah 51. 

- O. 39, li. 7 and O. 26, Rr. 4 and 9 

—Question as to whether certain struc¬ 
tures a.re old or new— Commission must 
be issued under O. 30, R. 7 and not 
under O. 26 

144 I C 870=37 C W N 143= 6 R C 53 = 

A I R 1933 Cal 475. 
-O. 39, R. 8 —Delay', if improper, de¬ 
prives right to interlocutory injunction 

139 I C 490 = 26 SLR 335 = 

A I R 1933. Sind 26. 
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-O. 40—Court has sumcuary power 

to pass interim order in respect of pro¬ 
perty to which prima facie company is 
entitled 

142 I C 766=14 Lah 68=34 P L R 388= 
1 R 1933 Lab 294=A 1 R 1933 Lah 437. 

- O. 40, R. 1 —Appeal 

-0. 40, Rr. 1 and 4—Appeal — Re- 

ceiver removed fron office by Court—No 
appeal lies 

134 1 C 454=1931 A L J 13=1 R 1931 AH 

838=A 1 R 1931 All 72. 

-- O. 40, R. 1 {d) — Appeal — Order 

giving receiver directions to restore pro¬ 
perty is not appealable 

145 I C 200 = 6 R L 77= 
A I R 1933 Lah 216. 

--O. 40, R. 1—Appeal—Letters Patent 

(Mad.) Cl. 15—Appeal under Cl. 15 lies 

from order of single Judge rejecting ap- | 

plication under O. 40, R. 1 

145 I C 449=38 M L W 96=1933 M W N 
850 = 56 M L J 222 = 6 R M 70 = 
A I R 1933 Mad 570 (F B). 

■- O. 40, R. 1—Appeal — Order ro- i 

fusing appointment of receiver is not : 

6 nal order and leave to appeal to Privy , 

Council should not be granted i 

144 1 C 457=14 P L T 302=12 Pat 723= i 
I R 1933 Pat 239=A I R 1933 Pat 293. ' 

-O. 40, R. 1—Appeal— Order hold¬ 
ing that the case is one in which a re. 

ceiver should ho appointed is apnealahln i 
142 1 C 300 = 13 P L T 525=1 R 1933 
Pat 135=A I R 1932 Pat 360. 

Discharge op 

-O. 40, Rr. 1 and 4— Discharge of— 

Receiver can he dismissed by Court 

134 I C 454=1931 A L J 13 = 1 R 1931 All ^ 

838=A I R 1931 All 72. | 

Discretion of Court i 

-O. 40, R. 1 — Discretion of Court— 

Court’s discretion in demanding security I 
—Parties minors or females — Largo ! 
amounts in receiver’s hands—Security : 

should be demanded > 

137 I C 900=59 I A 311 = 1932 A L J 747= , 
34 B L R 1188=56 C L J 48 = 36 C W N 882 
= I R 1932 P C 225=1932 M W N 830 = 9 
OWN 571 = 63 M L J 658 = 7 Luck 382= , 


CIVIL P. C., O. 40, R. 1 

Effect of Appointment 

O, 40, R, 1 Effect of appointment 
Receiver appointed in collusive suit— 
Appointment so long as it lasts must be 
respected 

I A I R 1 [33 Lah 671. 

Execution 

j O- 40, R. 1 and S, 51—Execution— 
Order under S. 51 appointing receiver 
is to be deemed as one under O. 40 R. 1 
137 I C 98=35 C W N 1066=1 R 1932 Cal 
257=59 Cal 205=A I R 1932 Cal 189. 

O. 40, R. 1 —Execution — Receiver 
cannot be appointed to carry out sale 
I 143 I C 574=14 Lah 457=1 R 1933 Lah 
I 365=34 P L R 815=A 1 R 1933 Lah 687. 

- O. 40, R. 1 —Execution—When re¬ 
lief for appointment of receiver is asked 
, in execution proceedings, justice and con- 

' venience of relief must he shown 
132 I C 349=1 R 1931 Oudh 285=8 OWN 
677=7 Luck 203=A 1 R 1931 Oudh 307. 

O. 40, R. 1 — Execution — Decree 

capable of execution in ordinary manner 

—Receiver will net be appointed 

A I R 1933 Sind 231. 

Grounds for Appointment 

-O. 40, R. 1—Grounds for appoint- 

raent—Maintenance—Maintenance made 
charge over house and decree-holder en¬ 
titled only to proceed against such pro¬ 
perty for maintenance—Appointment of 
receiver is desirable for paying arrears 
jind ensuring punctual payment of main- 
tonance 

A 1 R 1933 Lah 826. 

- O. 40, R. 1 —Grounds for appoint¬ 
ment—Difficulty in obtaining possession 
on success and in realizing mesne profits 
is not fit ground 

134 1 C 799=1 R 1931 Lah 1007=32 
P L R S65=A I R 1931 Lah 688. 

-O. 40, R. 1 —Grounds for appoint¬ 
ment—Receiver can bo appointed when¬ 
ever it is just and convenient 

136 I C 771=1 R 1932 Mad 307=61 M L J 
904 = 35 M L W 22=A I R 1932 Mad 193. 

-O. 40, R. 1—Grounds for appoint- 


A 1 R 1932 P C 191 (P C). nieut—Reasonable grounds must be made 

-O. 40, R. 1 Discretion of Court (qi- appointment of receiver—There must 

Before appointing receiver Court must bo danger of waste or destruction of pro- 
take into consideration whole circum- perty 

stances of case AIR 1933 Sind 231. 


133 1 C 433 = 1 R 1931 Lah 769= 

A 1 R 1932 Lah 82. | 

-O. 40, R, 1—Discretion of Court— 

Appointment of receiver is matter of 

discretion with lowerCourt—High Court > 

will not interfere with such discretion 

144 1 C 265=1 R 1933 Rang 94 = 

A 1 R 1933 Rang 94. 


Jurisdiction 

-O. 40,R.l—Jurisdiction—Receiver 

appointed by one Court to take charge 
of properties—Another receiver for same 
properties cannot be appointed by dif¬ 
ferent Court 

A I R 1933 Lah 671. 
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CIVIL P. C., O. 40, R. 1—Liability 
IjI ABILITY 

- O. 40, E. 1—Liabiliby—Breach of 

order to pay money—Receiver is guilty 
but not executor 

141 I C 411=34 BLR 1416=1 R 1933 
Bom 90=A I R 1932 Bom 638. 

O. 40, Rr. 1 and 3—Liability—Re¬ 
ceivers are personally liable to persons 
dealing with them 

134 I C 1266=58 Ca! 174=1 R 1932 
Cal 50=A I R 1931 Cal 491. 

Mortgage 

— jO. 40, R. 1—Mortgage — Question 
arising as to appointment of receiver 
after decree for sale—Court must con¬ 
sider impediment if any for the sale to 
be held 

137 I C 127 = 1 R 1932 Cal 265=35 
C W N 1141=A I R 1932 Cal 194. 

O. 40, R. 1 —Mortgage—Equitable 
mortgagee is entitled to appointment cf 
receiver 

133 I C 433=1 R 1931 Lab 769= 

A I R 1932 Lah 82. 

O. 40, R. 1 —Mortgage — Receiver 
can be appointed in suit by simple mort¬ 
gagee 

145 I C 449=38 M L W 96 = 1933 M W N 

850=56 M L J 222 = 6 R M 70 = 
A I R 1933 Mad 570 (F B). 

^ O. 40, R. 1—Mortgage — Suit on 
simple mortgage—Interim receiver can 
be appointed for taking rents and profits 
only when mortgagor is personally bound 
to pav debt or commits waste 

143 I C 650=1933 M W N 29 = 1 R 1933 
Mad 324=A I R 1933 Mad 447. 

0.40, R. 1—Mortgage—Mortgagee 
procuring appointment of receiver in 
mortgage suit is entitled to income from 
mortgaged properties in receiver’s hands 
in preference to assignee 
133 I C 504 = 34 M L W 165 = 1 R 1931 Mad 
144 = 61 M L J II 1 = 54 Mad 565 = 
_ AIR 1931 Mad 626. 

O. 40, R. 1 Mortgage—Receiver in 
mortgage suit must make over income 
of the property towards mortgage dues 

assignee 

133 I C 504=34 M L W 165 = 1 R 1931 Mad 
744 = 61 M L J 111=54 Mad 565 = 

_^ air 1931 Mad 626. 

LI. 40, R. 1 — Mortgage — Simple 

mortgagee cannot apply for appointment 
of receiver 

142 1 C 300 = 13 P L T 525 = ! R 1933 
T>. « 135=A I R 1932 Pat 360. 

Partition Suit 

— O 40, R. 1 Partition suit — Re- , 
ceiver for collecting rents on behalf of 
mehvaramdars can be appointed in par¬ 
tition suit wherein there is dispute as to 
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CIVIL P. C., O. 40, R. 1—Partition Suit 
whether or nob certain lands belong to 
plaintiff’s pangus and plaintiff owns 
largest number of pangus 

139 1 C 670=1 R 1932 Mad 765= 

A 1 R 1932 Mad 542. 

Possession 

-O. 40, R, 1—Possession —^Suit for 

possession of property—No prayer for 
mesne profits—Appointment of receiver 
to safeguard mesne profits should not be 
made except under exceptional circums¬ 
tances 

A I R 1933 Sind 364. 

Powers op Court 

O. 40, R. 1—Powers of Court—* 
Party to dispute obtaining lease for in¬ 
definite period from receiver by practis¬ 
ing fraud on Court—Lease can be sum¬ 
marily set aside without filing suit after 
notice under Transfer of Property Act 
(1882), S. Ill 

140 I C 281 = 1932 M W N 1154=36 M L W 
651 = 5 M Cr C 337 = 33 Cr L J 956 = 

1933 Cr C 111=A I R 1933 Mad 67 (2). 

Powers op Receiver 

-O. 40, R 1—Powers of receiver— 

Position and duties of common manager 
of estate appointed by Court and of re¬ 
ceiver of property appointed by Court 
are analogous 

138 I C 4=55 C L J 8=1 R 1932 Cal 401 = 
59 Cal 961=A I R 1932 Cal 275. 

Proceedings by or against Re- 

Ci:iVER 

-40, R. 1 — Proceedings by or 

against receiver — Order against receiver 

in another suit cannot be passed 
142 I C 370 = 34 BLR 1615 = 57 Bom 346 = 

I R 1933 Bom 223=A I R 1933 Bom 51. 

O. 40, R, 1 and S. 73—Ih'oceedings 
by or against receiver—Property in pos¬ 
session cf receiver—Application under 

S. 73 No leave of Court is necessary 

141 I C 389=34 B L R 1405 = I R 1 933 Bom 

87=A I R 1932 Bom 622. 

O. 40, R. 1 — X’roceO'linga by or 
against receiver—Suit filed by trustees 
of estate of deceased—Ollicial Receiver 
(sabssquenlly appointed) refusing to join 
as party—Suit can be continued by trus¬ 
tees 

A I R 1933 Sind 232. 

Stay op Pkocf-edings 

O. 40, R. 1 (‘2) Stay cf proceedings 
—Decree for saio of mortgaged property 
—Application for stay of execution by 
judgment debtor and application for ap¬ 
pointment of receiver by decree-holder 
--l-xocution stayed and receiver appointed 
Appointment of receiver is just and 
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CIVIL P.C.,0. 40 R.(2).— Stay of Proceedings 

Fail* 

1933 A L J 51 = A I R 1933 All 227 
O. 40, R. 1 —Stay of proceedings— 
Receiver appointed while setting aside 
stay of proceedings 

16 N L J 161=A I R 1933 Nag 294. 

Suit against 

O. 40, R. 1—Suit against—Leave of 
Court bo sue receiver who is discharged 
is nob necessary 

133 ! C 459=10 Pat 379=13 P L T 142 = 
I R 1931 Pat37D=A I R 1931 Pat 298. 

liIrSCEELANKOUS 

-O. 40 ,R. 1 — liOceiver purchasing 

property at auction sale as decree-holder 
Sile cannot he upheld 

139 I C 186=36 C W N 125 = 1 R 1932 Cal 

606 = 55 C L J 85 = 59 Cal 956 = 

A I R 1932 Cal 672. 

' O. 40, R. 1 — Receiver is a public 
oflicer 

132 I C 634 = 1 R 1931 Cal 586=35 CWN 
161 = 58 Cal 850=A I R 1931 Cal 503. 

' O. 40, ]L 1—Otlicial Receivor of 

Calcutta Higli Court is public officer 
130 ! C 903 = 57 Cal 1127=1 R 1931 Cai423 

=A I R 1931 Cal 61. 
O. 40, R. 2—Receivers ordered to 
retain 0 per C 2 nb of gross sales are not 
entitled to cornniission on sum shown as 
**trade discount” 

131 I C 655 = 60 M L J 33 2 = 1 R 1931 Mad 

559=A I R 1931 Mad 500. 

-O. 40. R. 2 — Instate possessed of 

1930 hond.s deposited with Inpsrial 
Rank—Parties applying to ^Taster to 
authorize Bank directly to convert bonds 
into bonds of new Govornruenb of India 
loan — Keceivors held nob entitled to 
comrTiission 

129 I C 682=33 M L W 92 = 59 M L J 833= | 

A I R 2931 Mad 36. | 

--O. 40, U. 3—R. 3 provides for 

duties for receivei—Receiver is responsi¬ 
ble bo Court—No appeal lies from the 
directions givon by Court to receiver 
under R. 3 

135 ! C 1 = 62 M L J 199 = 34 M L V/ 533 = 

I R 1932 Mad 33=1931 M W N 830 = 

A I R 1931 Mad 760. 

-O. 40. R. 3—Contract between col¬ 
liery and railway company for supply of 
coal entered into — Contract between 
colliery and i)laintiii's entered by which 
plaintitTs were to receive commission— 
Rectji\er by adopting first contract can¬ 
not ho said to have adopted se^^ond 

13.3 I C 459=10 Pat 379=13 P L T 142= ' 

1 R 1931 Pal 379=A I R 1931 Fat 298. 

-O. 40. R. 4—Order of atf.achmeut 

of 1 octvivt’c’s property and not order of 
arrest cl receiver is lu'opcr order under 


CIVIL P. C., O. 40,R 4. 

R. 4—Appeal lies against order, under 
4“—Appeal will lie although illegal 
i order is made under R. 4 
I 135 I C 1 = 62 M L J 199=34 M L 533= 

I R 1931 Mad 33=1931 M W N 830 = 

A 1R1931 Mad760. 

I O. 40, R. 4-- Receiver asked to pay 
into Court certain sum as compensation 
for loss caused to estate by his gross negli- 
’ gence or in alternative party asked to 
realize amount from receiver’s security— 

Receiver can appeal against such order 
135 I C 1 = 62 M LJ 199=34 M LV/ 533= 
I R 1932 Mad 33=1931 M W N 830 = 

A I R 1931 Mad 760. 

, ' O. 41, R. 1—.Mlahabad High Court 

' Rules, Ch. 3, R. 2—Presentation of 

I mornorandutn of appeal accompanied by 

the only order on record containing 

grounds of decision and formal decision. 

— R. 2 is substantially complied w ith. 

1933 A L J 130 = A ! R 1933 Ail 762, 

-0.41, Rr. 1 and 4—Order removing 

receiver is appealable but receiver can- 

' nob appeal from such order 

142 1 C 79 = 36 CWN 903 = 60 Cal 162 = 
57 C L J 408 = 1 R 1933 Cal 221 = 

A I R 1933 Cal 52. 

-O 41, R. 1 — Decree not properly 

drawn up—Appeal accompanied by judg¬ 
ment and such decree—Proper decree 

filed later—Appeal is nob barred 

A I R 1933 Lah 938. 

-O. 41, R. 1,23 and 25—Case held 

typical instance in which subordinate 
Courts bring entire judicial system into 
contempt by blindly fcdlowing techni¬ 
calities of law without having recourse 
bo salutary provisions in Aots to undo 
injustice caused by application of these 
tochnicAlities 

A 1 R 1933 Lah 224. 

-O. 41, R. 1—Appellant nob filing 

part of previous judgment but only copy 
of final judgment — Appeal is properly’ 
presented 

134 I C 300=33 P L R 100 = 1 R 1931 Lah 

924=A I R 1932 Lah 136, 

-O. 41, R. 1—Counsel presenting ap¬ 
peal— Power of attorney witliout coun¬ 
sel's niiine bub signed by counsel and ap¬ 
pellant— Defect rectified by counsel but 
after limitation for filing appeal—Appeal 
is filed vtithin time 

134 2 C 114 = 33 P L R 74 = 1 R 1931 Lah 

8S2 = A i R 1932 Lah 134. 

-O. 41, R. 1—Copy of final judgment 

only to he filed—Copy of order on pre- 

Huiinrirv issue is not necessary 

127 1 C 719 = 12 L L J 74=1 R 1930 Lah. 

879 = A I R 1931 Lah 202. 
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CIVIL P. C., O. 41, R. 1 1 

- O. 41, R. 1 — Suit decreed — Two 

first appeals by two sets of defendants— 
Suit dismissed — One second appeal i? | 
enough i 

137 I C 458=1 R 1932 Mad 389=1932 
M W N 975=35 M L W 444= ' 
A I R 1932 Mad 689. 

- O. 41, R. 1—When appeal is pro 

perly preferred fresh limitation will 

start though appeal is filed out of tisne 1 
134 1 C 425=12 P L T 701=1 R 1931 Pat 
457=11 Pat 430=A I R 1931 Pat 422. 

-O. 41, R. 2—New points ca.nnot 

ordinarily be permitted to be raised for 

the first time in second appeal 

133 IC 428=1930 A L J 1601=1 R 1931 
All 668=53 All 65=A I R 1931 AI! 35 (F B). 

- O. 41. R. 2—Objection to place of 

suing—Appellate Court returning plaint i 
for proper presentation—Ground under : 
S. 21 in second appeal is ground of law 
and can be taken without being speci¬ 
fically set forth in memo of appe'^l 

131 1 C <303 = 1 R 1931 All 411 = 

A 1 R 1931 All 556. 

•- O. 41, R. 2 — Additional ground filed 

after period of limitation for filing ap¬ 
peal—Respondent having notice—It can 
be allowed even with permission of 

Court—Permission held impliedly given 

135 I C 328=1 R 1932 Rang 40 = 

A 1 R 1931 Rang 314. 

- O. 41, R. 3—Memorandum of appeal 

not registered is not appeal—Continu ' 
ance of coucessiou for completing it can¬ 
not be given 

144 1 C 608 = 1 R 1933 Mad 457 = 

A I R 1933 Mad 358. 

-O. 41. R. 4—Sale-deed transferring 

property jointly in favour of all vendsi-s 
for one consolidated a^r.ount — Joint 
decree for pre-emption against all—Death 
of one of them pending appeal and legal 
representative not brought on record— 
Other vendees can prosecute appeal and 
it does not abate ag whole 

1933 A L J 1049=A I R 193 3 All 7 33. 

O. 41, li. 4 — High Court has discre¬ 
tion to sot aside decree against person 
nob appealing 

139 I C 718 = 1 R 1932 All 579 = 

AIR 1932 All 710. 

R. 4—Whether appellant 
can represent defendant not filing written 
statement is doubtful 

135 1 C 247 = 1 R 1932 All 71 = 

AIR 1932 All 326. 
O. 41, R. 4 Person, not pirty to 
first appeal, cannot prefer second apiical 

132 I C 205=1931 A L J 271 = 
^ _ A I R 1931 All 76G (2). 

41, R. 4 One of several defend. . 


CIVIL P. C.. O. 41. R. 4 

ants appealing—Appeal declared to have 

abated on his death — No application 

made by his legal representatives to be 

brought on record—Other defendants, 

not joining as appellants, cannot claim 

to hav'e order of abitsraent set aside 
131 I C 877 = 1 R 1931 All 445=1931 ALJ 
266=53 AH 521=A I R 1931 All 349. 

- O. 41, Rr. 4 and 33—Bengal Ten¬ 
ancy Act (3 of 1885), S. 106—Under 
S. 106 entire body of landlords are 
necessiry parties to r3Uit and appeal 
therefrom—After partial abatement of 
appeal, appeal is not competent _ 

37 C W N 756=58 C L J 29= 

A I R 1933 Cal 787, 

-O 41. R. 4—Appeal by some of 

defendants —Non-appealing defendants 
are entitled to take advantage of deci¬ 
sion in appeal 

60 Cal 733 = 37 C V/ N 504 = 
A I R 1933 Cal 632. 
-O. 41, R. 4—Appeal does not abate 

as whole on death of one of tenants 
135 1 C 797 = 1 R 1932 Cal 157=58 Cal 

1341=AI R 1932 Cal 134. 

-O. 41. R. 4—Decree appealed from 

proceeding on ground common to all 
p'aintifls—All piaintitfs neel not join 
in making appeal and decree rna-y be re¬ 
versed or carried in favour of all plain¬ 
tiffs 

A I R 1933 Lah 933 (2). 

-O. 41, R. 4 — Word “may " indicates 

discretionary powers of appellate Court 
133 I C 556 = 32 P L R 787=1 R 1931 Lah 

796=A I R 1932 Lah 71. 

-O. 41,R. 4 —G a Hindu dying child- 

legs leaving behind widow M —Trans¬ 
fer by J/ of property inherited from G 
to her relations—Suit by G's sister B 
and bis sister’s daughter / for possession 
of in-oporty so transferred—Suit of both 
B and J dismissed by trial Court —J 
alone appealing aud lower appellate 
Court bolding B who was joined as 
respondent heir to G cleoreo i in B's 
favour — Decree held wrongly passed in 
view of O. 41, Jh 4 

135 IC 593r = 12Lah 534=32 P L R 798 = 

1 R 1932 Lah 129 = A I R 1932 Lah 37. 


-O. 41, R 4—Death of two of ap- 

P'- Hants i)end ing appeal—Legilrepresen¬ 
tative of one broiiglit on record but ap¬ 
plication by representative of another 
disnii-^sed — Decree can be dealt witli as 


a wiiolo against all appellants 

146 I C 26 = S R M 203 = 38 M L W 278 = 

A 1 R 1933 Mad 655. 

-O. 41, Rr. 6 and 10 (1)—Discretion 

under R. iO (1) is confiued to doni indiug 



591 


599 


CURBENT Digest, 1931-1933 


CIVILP. C-. O. 41.R. 5 

security for costs only—Order demand¬ 
ing security for costs and also full de¬ 
cretal amount 'before appeal can be 
beard is ultra vires 

139 I C 866=54 All 968=1 R 1932 All 

596 = 1932 A L J 722= 
AIR 1932 All 511 (F B). 

O. 41, K. 5— Proceedings relating 
to passing of final decree are “proceed¬ 
ings under a decree” 

135 IC 550 = 1931 A L J 508—53 All 283 = 
1 R 1932 All 86 = A I R 1931 All 386 (F B). 

O. 41, H. 5 "Appeal not from de¬ 
cree bub against order dismissing judg¬ 
ment-debtor’s objection— No security 
furnished As without stay appeal 
would be infructuous stay should be 
granted K. 5 has no application 

A 1 R 1933 All 664. 

O. 41, R. o Proceedings under de¬ 
cree or order include proceedings taken 
on their basis Appeal against order con¬ 
firming sale—Delivery of possession to 
auction-purchaser can be staved 
141 I C 012=1932 A L J 582 = 1 R 1933 All 

78=A I R 1932 All 655. 


I CIVILP. C.,0. 41, R. 5 
' held to be valid and'assignable by Court 
130 1 C 712=1930 A L J 913=1 R 1931 AU 
328=52 All 964=A 1 R 1931 All 65. 

-0.41, R. 5 —Hypothecation bond 

executed to stay execution can be en¬ 
forced by suit only—Proceedings to en¬ 
force such bond will not be barred by 
any decision in previous execution pro¬ 
ceedings 

130 I C 712 = 1930 A L J 913=1 R 1931 All 
328=52 All 964=A 1 R 1931 All 65. 

O. 41, R. 5—U. P. Land Revenue 

Act (3 of l90l), S. Ill—Partition under 

S. Ill (l) (b)—Question of proprietary 

title referred to civil Court— Appeal 

against civil Court decision pending— 

Partition proceedings continued under 

S. Ill (2) Revenue Court cannot be 

stayed bv High Court under O. 41, R. 5 
132IC4 2=I4RD 651 = 11 LR A Rev 
305=1 R 1931 All 474 = 1930 A L J 1469= 

53 All i8U=A I R 1931 All 57 (2). 

- O. 41, R. 5 — .'Application for stay— 

Costs should be costs in appeal 

137 1 C 375 = 34 BLR 230=56 Bom 276 = 

1 R 1932 Bom 244 = 

A I R 1932 Bom 127 (FB). 


O. 41, R. 5 and S. 151— Appellate 
Court can stay trial Court’s proceedings 
under S. 151 

141 1 C 612 = 1932 A L J 582 = 1 R 1933 All 

78=A I R 1932 All 65S. 

-O. 41. K. 5 and O. 21. R. ob--Vil- 

lago, sought to be sold in execution, 
transferred by judgment-debtor—Judg¬ 
ment-debtor cannot ask for stay of exe¬ 
cution on ground that he will sutler in¬ 
jury if those particular villages are sold 
—Proper remedy is for transferee to ob¬ 
ject under O. ‘Jl, R. 5S 

138 I C 847 = 54 All 874 = 1 R 1932 All 
503=1932 A L J 603=A ! R 1932 All 551. 

O. 41, Ri'. 5 and 6 (2) S. (J merely 
explains word security” use d in R. 5 
(3) (v.*)—ft docs not impose on Court ub- 
ligation to stay sale merely because pro¬ 
perty to he sold is immovable 

•138 1 C 847 = 54 All 874 = 1 R 1932 All 
503 = 1932 A L J 603 = A I R 1932 All 551. 

• O, 41, R. 5 and S. 151 — Appellate 
Court can scay execution of final decree 
ponding appeal from preliininaiy decree 
uudej- S. 151 

136 I C 75=54 All 344=1 R 1932 All 123 = 
1932 A L J 43 = A I R 1932 All 238. 

O. 41, R. 5 (3) — Security bond e.xe- 
cuted in favour of presiding officer of i 
Court“'rit!o as well as name of presid- ' 
ing judge omitted from bond—Rut re- 
feronco iJiiide in bond to Court— Rond i 


- O 41, R. e5—Appellate Court can 

stay execution even where decree-holder 

has not applied for execution 

144 1 C 995=35 BLR 135=57 Bom 202 = 

6 R B 34=A 1 R 1933 Bom 118. 

* 

,-o. 41, R. 5— Application for sot¬ 

ting aside award refused—High Court 

on appeal can stav execuHon 
133 1 C 864=33 BLR 702 = 1 R 1931 Bom 
' 448=55 Bom 801=A 1 R 1931 Bom 384. 

-O. 41, R. 5—Provision for an ad 

interim protection pending the hearing 
of an application for adjudication of— 
Appeal by judgment-debtor to the High 
Court against an order dismissing an 
application for adjudication cannot bo 
of any avail to him in the way of pre¬ 
venting the decree-holder to proceed 
with the execution 

36 C W N 345. 

-O. 41, R. 5 (3)— Amount of dama- 

gesin divoice suit directed to bedeposit- 
od by way of stay of execution for damages 
pending appeal—Afonsy, if found more 
than sulficient, High Court can order 
payment of costs 

133 1 C 97 =58 Cal i = i R 1931 Cal 625= 

A I R 1931 Cal 474. 

- O. 41, R. 5—Partition suit—Appeal 

from preliminary decree— Proceedings 

for i.ai'tibion by metes and bounds should- 

bo strived pendin 2 decision of appeal 
144 r C 596=34 P L R 579=34 P L R 788 = 
i R 1933 Lah 518 = A I R 1933 Lab 790- 
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CIVIL P. C., O. 41, R. 5 
-Ov41, R. 5—Appeal from prelimi¬ 
nary decree—Stay of further proceed¬ 
ings depends upon particular facts of 
case, and conditions of O. 41, R. 5 
should be satiaBed 

A 1 R 1933 Lah 724. 

-O. 41, R. 5—-Court fees Act, Sch. 2, 

Art. 6—Surety bond given in pursuance 
of order of Court under Civil P. 0. — 

Stamp under Art. 6 is sufficient 

143 I C 12=34 P L R 430 = 

I R 1933 Lah 313 


-O. 41. R. 5—Appeal against preli¬ 
minary decree—Passing of final decree 
should i)e stayed 

136 I C 729=33 P L R 123=1 R 1932 Lah 

265=A I R 1932 Lah 271. 

-^O. 41. Rr. 6 and G —Money decree 

—Execution of money decree cannot be 
stayed 

33 P L R 799. 

-O. 41, R. 5 (3) and Ss. 148 and lol 

—Order of stay of delivery of possession 
conditional on piymoob of kist and rent 
by certain date is one under S 151 and 
S. 148 applips to such order 

143 I C 903=38 M L W 201 = 65 M L J 

538=1 R 1933 Mad 355 = 
AI R 1933 Mad 563. 


-O. 41. R. 5 — Receiver appointed 

while setting aside stay of proceedings 

16 N L J 161=A I R 1933 Nag 294. 

-O. 41. R. 6 (2)—Final decree passed 

pending appeal from preliminary decree 

forsalein mortgigosuit—Application for 

execution of final decree—Appeal must ho 

deemed to be from final decree in so far 

as it contains adjudication already made 

in preliminary decree and execution 

should be stayed and not dismissed 

A I R 1933 All 732. 

O. 41. R G—O. 41, R. G appliesonly 
to parties to suit 

139 I C 37=34 BLR 379 = 1 R 1932 Bom 

465=A I R 1932 Bom 326. 


— -o. 41, R. G—Order accepting or re¬ 
fusing security is not appealable 

136 1 C 792=32 P L R 806=1 R 193^ Lah 

278=A I R 1932 Lah 120. 

~ 41, K. 6 — Application under 

O. 41, R, G must be made to executing 

Court— Order under O. 41, R. G is ap¬ 
pealable 

135 I C 207 = 32 P L R 756=1 R 1932 Lah 
^ .... 79=A 1 R 1932 Lah 30 11). 

8 Registrar has no power 

«nder O. 4 1, R. 8 

138 ! C 334 = 13 P L T 254 = 1 R 1932 Pat 
^ ..177=A 1 R 1932 Pat 217. 

9 Judge cao jq Jus c?/s- 
cretion receive appeal at his residence 


CIVIL P. C.. O. 41, R. 9 
out of Court hours 

133 I C 442=32 P L R 417=1 R 1931 Lah 

778=A I R 1931 Lah 671. 

-O. 41, Rr. 10 (l) and 11—Appellate 

j Court has no power to make conditional 

order of issue of notice" 

139 I C 866=54 All 968=1 R 1932 All 596 
= 1932 A L J 722=A 1 R 1932 All 511 (FB). 

-O. 41, R. 10—Appellant, a lady, uu- 

i able to pay costs of both Courts if un- 
I successful—Nature of suit benami for 

I _ 

1 her husband—Security was ordered to 
be furnished 

127 I C 669=34 C W N 495=1 R 1930 
Cal 877 = 58 Cal 117=A I R 1931 Cal 40. 

-O. 41, R. 10—Party should not be 

' asked to give security unless his conduct 

has been vexatious * 

130 I C 771 = 31 P L R 950 = 1 R 1931 Lah 

339=A 1 R 1931 Lah 70 (1). 

-O. 41, R. 10—High Court has power 

to restore appeal dismissed under R. 10 
136 I C 45 = 1 R 1932 Mad 253 = 1931 
M W N 1124 = 61 M L J 688=34 M L W 

783=A 1 R 1932 Mad 170. 

,-O. 41, R. 10 (2) — Application to 

I restore appeal dismissed under O. 41, 
R. 10 (2), is governed by Ijimitation Act 
(1003), Art. 1G8 

136 ! C 45=1 R 1932 Mad 253 = 1931 
M W N 1124 = 61 M L J 688=34 M L W 

783=A I R 1932 Mad 170. 

-O. 41, R. 10 (2)—R, 10 (2) is man¬ 
datory— Security not furnished within 

time—Appeal must be rejected 

136 ! C 45 = 1 R 1932 Mad 253=1931 
M W N 1124=61 M L J 688=34 M L W 

783 = A I R 1932 Mad 170. 

-O. 41, Rr. 11 and 31—Judgment on 

appeal under O. 41, R. 11 — Compliance 
with provisions of O. 41, R 31, is neces¬ 
sary— Substantial compliance is suffi¬ 
cient : 30 All. 319. Overruled 

136 I C 274=1931 A L J 875 = 54 All 220 
= I R 1932 Ail 162=A I R 1931 Aii 597 (FB). 

-O. 41, K. 11—Order made ro-frani- 

iug certain itsue held to be not ultra 
vires 

135 IC 558 = 1 R 1932 All 94 = 1931 A L J 

858 =A I R 1932 All 16, 

I-O. 41, R. 11 — .]u^lgmGnt under 

R. 11 should al'O oomplv with R 31 

132 I C 200 = 53 All 528 = 
A I R 1931 All 589 (1). 

-O. 41, R. 11— Second appeal dis¬ 
missed under K. 11 — First appoUato de- 
croo rcftiains intact and application for 
amendment of decree should bo made to 
the District Judge 

142 I C 143:-! R 1933 Nag 91 = 

AIR 1933 Nag 117. 

-O. 41, R. 19 and S. 101 — Aiii»eal 

J dismissed for default cf payment of ini- 
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CIVIL P. C.. O. 41. R. 19 
tial deposit —Application to re-adtnit 
sfeanipel with court-fee of Rs. 2—Ap¬ 
plication 13 enterbainable under O. 41, 
R. 19 read with S. lol and is sufficiently 
st-ani ped 

i3S I C 393 = 55 C L J 3i4 = I R 1932 Cal 
441=59 Cal 1334=36 C W N 564 = 

A I R 1932 Cal 770. 

7 — 0 . 41. R. 10—Failure of counsel to 
inquire what cases lie has on particular 
day is not sufficient excuse for setting 
aside dismissal of appeal 

A I R 1933 Lah 1043 (1). 

O. 41. ]?. 19—Appeal clisinisacd for 
not (iepjsitiof* process-fees — Careless 
mistake of counsel or his clerk is nob 
sufficient cause 

243 I C 528 = 34 P L R 831=6 R L 112= 

A 1 R 1933 Lah 642 (1). 

O. 41, R. 19 — Casa last on list 
called earlier—Time allowed for calling 
ideider Hve minutes—Dismissal in de¬ 
fault—Application for restoration should 
be granted 

138 1 C 702=33 P L R 420 = 1 R 1932 Lah 

527=A I R 1932 Lah 387. 

-O. 41, R. 19—Appeal dismissed for 

default—Counsel appearing immediately 

and showing caurO for his temporary rb- 

sence and praying'bhat appeal be re-ad- 

rnitted—Appellant pardanashin lady— 

Appeal should be ndmitted 

134 I C 120 = 33 P L R 85=1 R 1931 Lah ' 

|886=A I R 1932 Lah 65 (1). 

-O. 41, R. 19 — Date of adjourned 1 

bearing correctly onterol in cause list— - 
Appellant nob appearing and appeal dis- 1 
tnissed—Application for restoration also ' 
surarnaiily dismissed— Notwithstanding 
correct entry in cause list, application 
should nob have been summarily dis¬ 
missed 

142 I C 576=1 R 1933 Pat 170 = 

A I R 1933 Pal 128. 

- O. 41, R 19 and S. 1->1 — S. 151 

filiould not bo used to nullify general ' 

principles applicable to law of limita- 1 

tion — Specilicilly if S. 5, Lim. Act, 

would have been applicable sufficient 

cause must bo shown for dehiv 

142 I C 1B5=A IR 1933 Rang 96. 

-0.41, R) and S. 151 — Appeal 

dismissed in default of paying papor- 


CiVIL P. C., O. 41. R. 20 

what order trial Court should pass 
136 f C 632=36 M L W 135=1 R 1932 

P C 136=63 M L J 369= 
A I R 1932 P C 146 (P C). 

O. 41, R. 20—Decree in favour of 
one party — That party net joined as 
respondent within period of Unoitabion— 
He is not ' party interested” and his 
name should not be added after limita- 
I tion has elapsed 

; 135 I C 553=15 R D 810=1 R 1932 All 89 
= 1931 A L J 1004=A I R 1932 All 120. 

-O. 41, K. 20—Suit on rent note or 

I in alternative on ostensible sale deed— 

' Defendant contending that deed really 
[ to be mortgage and asking for plaintiff’s 
brother being made party—Plaintiff’s 
brother giving evidence and trial Court 
j holding that he was not necessary party 
—Defendant allowed to treat suit as one 
for redemption, parties agreeing thus in 
‘ appeal—Case remanded—Defendant ask- 
ing for plaintiff’s brother to be m^de 
; party—Application allowed—Plainbitf’s 
brother applying in revision—Brother 
held to be rightly under the circum¬ 
stances of case added as partv 

134 1 C 365=33 BLR 608=1 R 1931 
Bom 477=A 1 K 1931 Bom 408. 

- O. 41, Rr. 20 and 33 — Powers 

under O. 4l, R. 33 cannot be exercised 
to prejudice of absent respondent against 
whom suit has been dismissed in lower 
Court 

133 1 C 177=58 Cal 923 = 1 R 1931 Cal 641 

=A I R 1931 Cal 738. 

- O. 41, R. 20—Discretion to allow 

additional parties when should be ex¬ 
ercised explained 

146 I C 148=6 R L 179 (1) = 

A 1 R 1933 Lab 304. 

-^O. 41, R. 20 —R. 20 does nob 

exhaust appellate Court’s power bo add 
parries 

65 M L J 548=38 M L W 539= 

A I R 1933 Mad 806. 

- O. 41, Rv. 20 and 33—Appellate 

Court has jurisdiction to add a person 

us party respondent for put pose of exercis* 

ing power under O. 41, R. 33 

65 M L J 548=38 M L W 539 
=A I R 1933 Mad 806. 

-O. 41, R. 20—Suit against two par¬ 


l.'oolc charges c u> )>a restored under 

S. 151 to rn<'e*- enils of justice 

134 I C 1 169 = 1 R 1932 Sind 1 = 

A I R 1931 Sind 153. 

-O. 41. R. 20 — Pmiriatiding case for 

purposes < f bringing party before Court 
— Appellate Court should nob indicate 


sons—Name of one of them struck off 

oa a]>plication of plaintiff — Appeal 

against decree—Plaintiff cannot claim 

as against person struck off’or make him 

respondent in appeal 

143 I C 88 = 1 R 1933 Nag 167= 

A 1 R 1933 Nag 66. 


1 
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-O: 41, Rr. iO and 33 and O. 22 , E. 4 

—O, 41, R. 33, cannot* override O. 22 

134 I C 679=1 R 1931 Nag 167=27 NLR 

220=A I R 1931 Nag 184. 

- 0.41, R. 20—Application by six 

persons for partition of mahal—Objec¬ 
tion by A that certain land be treateci 
as shamilat land of cosharers—Partition 
oflicer liolding that f.artition should be 
in accordance with entries in khewat— 
Appeal by A —Only six applicants for 
partition impleaded as respondents— 
Court could not at request of A implead 
other cosharers under O. 41. R. 20 

140 i C 483=9 OWN G87 = !6 R D 490 = 
13 L R A Rev 319=8 Luck U5 = I R 1932 
Oudh 401=A I R 1932 Oudh 288. 

O. 41. K. 20 — Administration suit 
bynephewof deceased aga'nst tlieir heirs, 
via., deceased's widow and niece, de¬ 
creed giving certain share to each — Ap¬ 
peal by widow joining nephew only —At 
bearing apijcal ’ time-baricd as against 
niece She cannot be made respondent 
Appeal could not proceed in absence 
of niece 

135 1 C 645 = 9 Rang 624 = 1 R 1932 Rang 

53=A I R 1932 Rang 16. 

-O. 41. R. 20—Discretionary power 

should bo refused if party is deprived of 
his valuable right 

141 I C 711 = 26 SLR 362 = 1 R 1933 
Sind 70=A I R 1932 Sind 220. 

- O. 41 , R. 21—Application to rehear 

appeal decreed ox parte — Conditions 
necessary are that no counsel was 
engaged, no notice wes served on appel¬ 
lant and the application was bled with¬ 
in 30 days 

A I R 1933 Lah 882. 

O. 41, R. 21—Service otfocted on 
son in father’s absence—Son not resid¬ 
ing with father—Summons is not duly' 
served on father 

A I R 1933 Lah 797. 
—o. 41, R. 22—Roapondent transfer- 

during pendency of appeal 
iranaferee cannot file cross objections 

period is over 

I C 254=1 R 1932 AH 78=1931 ALJ 
_^ 606 = A I R 1932 All 45 

_^ 22—Decree for damages 

uly one party appealing—Damages 
regarning one item liable to be enhanced 
may be set off against another liable to 

leducbiou if items arise out of same cause 
oi action 

143 I C 377 = 56 C L J 285 = 

_^ AIR 1933 Cal 15. 

. 1 -^. 41, R. 22 ‘Cross.objection rai¬ 

sing question between respondents inter 


CIVIL P. C.. O. 41, R. 22 
SO and purely' lateral attack on appel¬ 
lant cannot be entertained 

138 I C 852=36 C W N 263 = 1 R 1932 
Cal 528=59 Cal 667=A I R 1932 Cal 524 

- O 41. R. 22—Respondent in ap¬ 
peal cannot take cross objections unless 

he has filed memorandum of objections 
144 I C 16 = 38 M L W 263 = i R 1933 
Mad 367=A I R 1933 Mad 465. 

- O. 41, R. 22—Scope of—No appeal 

or memorandum of objections—Respon¬ 
dent is nob entitled to agitate points 
decided against him 

131 I C 833=1 R 1931 Mad 593= 

A i R 1931 Mad 513. 

- O 41. R. 22 (i)—Word “default" 

in the rule includes any default made by 
appellant which would amount to non- 
prosecution of the appeal, e. g., non-pay¬ 
ing of deficit court fees 

130 I C 657=1930 M W N 1236 = 1 R 1931 

Mad 613=A 1 R 1931 Mad 133. 

-O. 41, R. 22 —Cross-objection dis¬ 
missed owing to dismissal of first apjieal 
for default by appellant—Second appeal 
to set aside dismissal of cross objection 
—Question of dismissal of fnsb appeal 
cannot be decided on same second appeal 
—New second appeal should have been 
filed 

130 1 C 657=1930 M W N 1236=1 R1931 

Mad 613=A I R 1931 Mad 133. 

-O. 41, Ji. 22 (l)—Issue, decided 

against party, involving right or princi¬ 
ple—Party not challengiag.it by appeal 
or cross-objection — Decision becomes 
final against such party and cannot be 

challenged by him in second appeal 

146 I C 152 = 6 R N 77 = 
A I R 1933 Nag 310. 

— —O. 41, R. 22—Defendant not partY 
to appeal— Cross-objections cannot be 
file.! against him if piaintilf’s claim is 
independent from claim against appeal¬ 
ing defendant 

144 I C 226 = 29 NLR 173=1 R 1933 Nag 

222-=A ! R 1933 Nag 186. 

- O. 41, R. 22 (5)—Pauper objections 

can be field . i A” L H 33, Overrislecl 
144 1 C 217 = 29 NLR 225 = 1 R 1933 Nag 

2!2=A I R 1933 Nag 158. 

-O. 41, K. 22 (-l) — Appeal being re¬ 
jected for deficiency in court-fees—Cross- 
ol^jeetions abate 

137 I C 136 = 28 NLR 25 = 1 R 1932 
Nag 65=A I R 1932 Nag 41. 

-O. 41. n: 22 (4} —R. 22 (4) rnuit bo 

interpreted srricMv 

137 I C 156=28 NLR 25 = 1 R 1932 
Nag 65 = A I R 1932 Nag 41. 


599 


Current Digest, 1931-1933 


CIVIL P. C., O. 41, R. 22 

Jtajectiion of io- 
sufiioienbly sfeamped memorandum is not 
dismissal in default 

137 I C 156=r28 N L R 25 = 1 R 1932 
Nag 65=A 1 R 1932 Nag 41. 

—Dismissal of plain¬ 
tiff s suit Cross-objection by defendant 
is not maintainable Rejection of such 
cross- objection is not rejection on merits 

AIR 1933 Pat 690 

-O. 41, R 22—Respondent can,in ap¬ 
peal, resist furtlier enhancement of award 
S. 25 (2) Jjand Ac<iui 8 ition Act being bar 
to further enhancement 

137 I C 116=12 P L T 659 = 1 R 1932 
Pat I36=A 1 R 1932 Pat 134. 

^ "O. 41, R. 22 (l) — Cross-bjoction— 

Respondent cannot take a point in cross- 
objection iioless he could have filed 
appeal himself on such point 

AIR 1933 Rang 377. 
~ JC 22—Respondent cannot 

raise point against the decree of lower 
Court wliicb he has not appealed from 
or over which ho has cot filed cross- 
objection 

144 I C 1007 = 6 R R 17 = 
A I R 1933 Rang 120, 

—yO. 41. R. 22 (4) — Provisions must ■ 
1)0 interpreted strictly—Appeal dismis.sed 
because ccnrt-fees not paid within time 
allowed — Cross-objections cannot be 
heard 

129 I C 500=8 Rang 538=1 R 1931 
Rang 68=A 1 R 1931 Rang 38. 

O. 41, R, 23 — Test of finality is 
whether rights of parties are finally dis¬ 
posed of—0/dor is not final, if rights 
are left to 1)6 determined io the ordinary 
wa>—Order of remand leaving suit alive 
to be tried in ordinary way is not final 

order and '\^ no^ appealable 

142 I C 328 = 1933 M W N 166= 10 
O W N 195=37 C W N 405 = 11 Rang 
58=1933 A L J 244 = 35 BLR 331 = 64 
M L J 307 = 37 M L W 331 = 57 C L J 
13€=60 1 A 7e = IR 1933 P C 59 = 

A 1 R 1933 P C 58 (PC). i 

-O. 41. R 23 — Discrepancies found 

in record and in judgment of final Court 

—Record was sept back to bo disposed 

of according to law 

131 IC3)6 = 35CWN612=IR 1931 
P C 124 = 60 M L J 648=33 M L W 723 = 

14 N L J 7 1 = 27 N L R 139=33 BLR 925 

= 1931 M W N 748= 

A 1 R 1931 P C 107 (P C). ( 

-O. 41, R. 23 —Appeal lies from order 

s in^le Judge remanding case under , 
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peal remanding case to lower appellate 
Court on grounds mentioned in O, 41^ 

R. 23 Appellant is entitled to refund of 
court-fees under Court-Fees Act (1870). 

S. 13 


of 

O. 


41. R. 23 

142 I C 331 = 1933 A L J 127=55 All 
326=A 1 R 1933 All 262 (F B). 

~ O. 41, 23—Court of second ap- 


140 I C 56=54 All 1081 = 1 R 1932 AH'. 

622=1932 A L J 745= 
A I R 1932 All 641 (F B). 

^ O. 41, R. 23—Finding whereby suit* 
IS remanded becomes conclusive if remand 
order is not appealed against 

138 I C 406=1932 A L J 615=1 R 1932. 

All 401 = A I R 1932 All 603, 

“j O. 41, R. 23—Order under—Inten¬ 
tion of order to be looked at to find 
whether order of lower Court is 
entirely superseded 

137 1 C 785=1932 A L J 285=1 R 1932 

All 353=A I R 1932 All 353. 

O. 41, R. 23—Suits tried in en¬ 
tirety on evidence by lower Court— 
Remand should not be under O. 41, 
R. 23 

60 Cal 733=37 C W N 504 = 

A I R 1933 Cal 632, 

-O. 41, R. 23—Remand not under 

R. 23—Direction given as to way of as¬ 
sessment of rent—Order held to b© de¬ 
cree and beiicB appealable 

143 I C 823=37 C W N 1084=1 R 1933 

Cal 493=A I R 1933 Cal 416. 

- O. 41, R. 23—Trial Court rejecting 

application for prosecuting person 
committing fraud on Court — Though 
appellate Court has power of remand it 
should not generally interfere with trial 
Court s discretion 

' 134 I C 1063=35 C W N 775=1931 Cr C 

756 = 1 R 1932 Cal 32 = 33 Cr L J 38 = 59 

Cal 68=A I R 1931 Cal 604. 

-O. 41, R. 23—liOwer appellate Court 

I deciding appeal on preliminary point 

should decide case on merits as well 

131 I C 562 = 34 C W N 839 = 1 R 1931 
Cal 450=A I R 1931 Cal 353. 

- O. 41, 11. 23—High Court can deal 

with small question of fact to avoid 
remand 

130 I C 140=34 C W N 951 = 1 R 1931 
Cal 332=A I R 1931 Cal 129 (2). 

- O. 41, R. 23—Case referred to Dis¬ 
trict Judge on objection to award of land 
acquisition officer—Cuse remanded to 
District Court on appeal hy some of 
objectors to High Court—Objectors not 
taking part in proceedings before Dis¬ 
trict Judge nob appealing bo High Court 

aro nob entitled to intervene on remand 

A i R 1933 Lah 948. 

- O. 41, Rr. 23 and 25—Appellato 

Court framing new issues and remand¬ 
ing case to trial Court—Remand should 
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CIVIL P. C..O, 41, R. 23 
he under .0. 41, R. 25 and not under 
•O. 41. R. 23 

145 I C 299=6 R L 93= 
AIR 1933 Lah 659 (1). 

- O. 41, R. 23 and S. 151—Disposal 

•of suit on merits—Case remanded on 
appeal and refund of court-fee ordered— 
Remand is one under S. 151 and nob 
under O. 41, R. 23 and Court-Fees Act 
(1870), S. 13 

141 I C 400=34 P L R 270 = 1 R 1933 
Lah 118=A 1 R 1933 Lah 135. 

-O. 41, Rr. 23 and 25—All points 

decided—Remand should be under R. 25 

and not under R. 23 

139 1 C 126=33 P L R 487 = 1 R 1932 
Lah 565=A I R 1932 Lah 443. : 

O. 41, R. 23—Appeal from order of 
remand—Maintainability is to be deter¬ 
mined according to provisions under 
order which is actually made and not 

under which it ougnb to have been made i 
138 I C 202 = 33 P L R 285=1 R 1932 I 
Lah 426=A I R 1932 Lah 311. [ 

O. 41, Rr 23 and 25 and S. 151— ! 
Order of remand — Order for refund of 
court-fees not passed—Remind is not one j 

under R. 23—It is under S. 151 

138 I C 202 = 33 P L R 285 = 1 R 1932 | 
Lah 426=A 1 R 1932 Lah 311. j 

O. 41, R. 23—Under O. 41 suit 
must be disposed of on preliminary ' 
point 

136 I C 559=33 P L R 54 = 1 R 1932 
Lah 239=A I R 1932 Lah 219. 
O. 41, R. 23—Failure of party to 
summon witnesses which to his <^ounsel 
in appeal appear to be necessary is no 
ground for remanding case 

136 I C 17 = 32 P L R 874 = 1 R 1932 
Lah 193=A I R 1932 Lah 135. , 

-O. 41. H. 23—Xo appeal lies from ; 

appellate order setting aside order ' 
rejecting plaint 

131 I C 750 = 32 P L R 409=1 R 1931 
Lah 510=A I R 1931 Lah 497. 

O. 41, R. 23 — From evidence 
appellate Court noticing that con?idera- 
'tion for suit transaction immoral — No 
issue and finding by trial Court on that 
point Gate should be lemanded for 
such finding 

145 I C 599 = 6 R M 107= ' 
_^ AIR 1933 Mad 187. I 

R* 23—Plaintiff basing I 
relief on one legal relation—Subsequently 
he applying for amendment allowing 
him to base hia claim on another legal 
relatiCQ On date of application latter 
•clariin tira6 barrej Trial Court rojscting 
application and deciding suit as ori^’in- 


CIVILP.C., 0.41. R. 23 
ally framed, lower appellate Court order¬ 
ing remand allowing amendment — 
Remand order held to be vitiated with 
material irregularity of procedure and 
although ho appeal could lie against it, 
High Court could and should interfere 
with it in revision— (Per Heilly; J) — 
No appeal could lie against remand 
order for trial Court's disposal could not 
be said to be on “preliminary point’ 

within meaning of O. 41, R. 23 

132 I C 311 = 60 M L J 713=33 M L W 

230 = 1 R 1931 Mad 663= 
A I R 1931 Mad 1. 

-O. 41, Rr. 23 and 25—Suit by 

oosharers for share of profits—Plea of 
adverse possessiou regarding part of area 
upheld — Appeal — No finding as to 
amount of profits — Appellate Court 
differing, remanding case for disposal 
according to law—Order of remand hold 
to be one under O, 41 R. 23 and not 
R. 25 

A 1 R 1933 Oudh 560. 

-O. 41, Rr. 23 and 25 — Remand 

order can be un'ior inherent power 

A I R 1933 Pat 706. 

- O. 41, Rr. 23 and 25 " Appellate 

Court should not rashly order retrial, 
where case can be lemanded under 
O. 41. R. 25 

A I R 1933 Pat 706 

- O. 41, R. 23“Suit dismissed on 

plea of res judietta—Case remandod for 

decision cri incrits—No r.= vi?ion lies 

A I R 1933 Push 48. 

-O. 41 R 23 “Preliminary point" 

cornprohoncls all points whether of law 
or of fact which prevent Court from 
disi osing of case on merits — Issues 
framed and whole evidence recorde-l by 
trial Court but suit disposed on lindings 
of one or two of the issues — Appellate 
Court can remand case under O. 41 
R. 23 

A I R 1933 Rang 413. 

-O. 41, R. 23—Suit reman le i under 

O. 41, R. 23--Jf (.'i»poiite p:ircy ( bjeuts to 

order of remand and does not take part 

in procoodings in lower Court he can file 

appeal from order of remand, even 

though, in meantime, remanded case is 

disposed of by lower Court 

A1 R 1933 Rang 413. 

- O. 41, R. 23 — (Per Full J^euch) 

Order of romand — Relevant section nob 
mentioned by Judge—Onus lies on ap- 
pella nt to prove that order was under 
R. 23—Judge puporting to act under 
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23—Appeal lies 

A I R 1933 Sind 279 (FB) 

-O. 41, R. 24 — High Courf; can 

arrive at finding not recorded by lower 
appellate Court 

137 I C 884 = 5 R 1932 Mad 466 = 
35 M L V/ 687=1932 M W N 506=62 
M L J 573=A i R 1932 Mad 545. 

-O. 41, R. 24— All evidence 


cn 

record—Finding ambiguous —High Court 

can determine question 

140 I C 549=9 OWN 923=16 R D 
547=13 L R A Rev 3/4 = 1 R 1933 
Oudh 3=A 1 R 1933 Oudh 28. 

-O. 41, 11. 24—Trial Court recording 

whole evidence, but deciding case with¬ 
out considering some evidence as being 
inadmissible—Appellate Court holding 
such evidence admissible and confirming 
decree on the whole evidence — Second 

ai)peal does not lie 

142 I C 829=1 R 1933 Rang 48 = 

A I R 1933 Rang 35. 

-O. 41. R. 25—Appointment of com¬ 
mission by appellate Court to examine 


CIVIL P. C.. O. 41,R. 23 
according to law—Order of remand' held" 
to be one under O, 41, R. 23 and not 
R. 25 

AIR 1933 Oudh 560. 

' O, 41, R. 25 and O. 43, R. 1 (u)— 
Order cf remand under O. 41, R. 25 is 
not appealable—Alteration in language 
of O. 43, R. 1 Cl, (u) does not cover such 
remand 

10 O W N 664=A I R 1933 Oudh 350. 

-0.41, R. 25—Important evidence 

disregarded by lower Court—Case should 
be remanded 

A I R 1933 Pat 472. 

-O. 41, R. 25—First appeal — High 

Court can investigate facts in interest of 
justice 

139 ! C843 = 13 P L T 623 = 11 Pat 

513=1 R 1932 Pat 259= 
A 1 R 1932 Pat 286. 

-O. 41.R. 25—Remand order does 


ques- 
to be 
frame 


accounts and to give findings on 
tions of mixed fact and law held 
irrogulo)—Proper course is to 
essne and refer it to trial Court 
O. 41. R, 25 

132 I C 613=1931 A L J 458=33 BLR 
988 = 53 C L J 561=1 R 193 1 PC 197 = 
35 C W N 841 = 58 ! A 173=1931 M W N 
733 = 34 M L V/ 175 = 53 All 190=61 
M L J 665=A 1 R 1931 P C 136 (P Cj. 

- O. 41, R. 25'—Appellate Court can¬ 
not make now c.rso and remand suit 

17 R D 775=14 L R A Rev C70 = 

A I R 1933 All S29. 

- O. 41, R. 25—Order of remand 

under O. 41. R. 25 is not appealable — 

Anneal can be trea^^^ed a'* revision 

145 I C 183=37 C W N 190=6 R C 78 

=A I R 1933 Cal 496. 

- O. 41, R. 25—Party knowing and 

failing to discharge onus—Remand is 

not proper though issue is not clear 

137 I C 115=3 2 P L R 861 = 13 Lah 

399 = 1 R 1932 Lah 296 = 
A I R 1932 Lah 293. 

- O. 41, Hr. 25, 27 and 23 — Court 

should follow specific piovisiona of Code 

when so given and should not instead 

make use of its inherent powers 

133 1 C 205=1931 M W N 710 = 1 R 
1931 Mad 717=60 M L J 475 = 

A 1 R 1931 Mad 791. 

-0.41, Rr. 25 and 23 — Suit by 


not take away appellate Court’s seisin 
of case 

140 I C 420=10 Rang 335 = 1 R 1932 
Rang 238=A I R 1932 Rang 137. 

-O. 41, R. 2G —No courb-foe is 


coshaiers for share of profits—Plea 
adverse possession regarding part 
area upheld—Appeal on finding as 
amount of profits — Appellate Court 
difiering, remanding case for disposal 


chargeable on memorandum of objections 

filed under O. 41, R. 2G 
under ( 140 1 C 4 7=54 All 465=1 R 1933 All 627= 

1932A L J 149=A I R 1932 All 526. 

- O. 41. R. 27—Additional witness 

called as Court \vitn 0?^9 at outsot of 
helving in appeal—No order or proper 
record of rr-as.'n for admission of addi. 
bional evidence—Points on which wit¬ 
ness to be examined not specified—Pro¬ 
cedure is highly irregular 
134 I C 669 = 33 BLR 1251 = 1 R 1931 P C 
317=1931 M W N 931 = 8 OWN 936 = 

34 M L W 7 = 35 C W N 925= 
1931 A L J 550= A I R 1931 PC 175 (PC). 

- O. 41. R. 27—Litigant unsuccessful 

in lower Court cannot patch up weak 
parts of his case and fill up omissions in 
Court of appeal 

132 I C 721=1931 AL J513=35C W N786 
= 33 BLR 1015=1 R 1931 P C 209=58 1 A 
254=34 M L W 76=54 C L J 1 = 12 P L T 
683 = 1931 M W N 929=10 Pal 654= 
61 M L J 489=A I R 1931 P C 143 (PC). 

- O. 41, R. 27—Judge satisfied that 

documents could not be discovered at 

earlier stage—Admitting such documents 

in appeal is justified 

143 I C 460=1932 A L J 1081 = 

A I R 1933 All 104. 

- O. 41, R. 27(1) (b)—O. 141, R. 27 

( 1 ) (b) does nob govern issue of commis¬ 
sion for local investigation 

135 I C 243 = 1 R 1932 AH 67= 

A 1 R.1932 All 270. 

-O. 41 R. 27 —Appellate Court has 

power to issue commission for local in- 
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vestigation and need nob record reasons 

under O. 41, K. 27 

135 I C 243 = 1 R 1932 All 67 = 

A I R 1932 All 270. 

- O. 41, Rr. 27 and 29 — Additional 

evidence admitted by appellate Court 
disregarding Rr. 27 and 29 should be 
ruled out 

139 1 C 804=1932 A L J 117= 

I R 1932 All 590=A 1 R 1932 All 264. 

- O. 41, R. 27—Court exercising^ 

power under O. 41, R. 27 shall make di , 

recb reference to R. 27 giving reasons 

138 I C 204=34 BLR 372= 

1 R 1932 Bom 351=A I R 1932 Bom 230. 

I 

■-O. 41. E. 27—Reasons must be re¬ 

corded but opportunity to rebut need | 

not be given 1 

143 I C 507=56 C L J 246= ; 

A I R 1933 Cal 319. ' 

-O, 41, R. 27—Power under O. 41, ' 

R. 27 should be exercised very sparingly 

A 1 R 1933 Lah 1024. i 

- O. 41, R. 27—Production—Addi- ; 

tional evidence in appellate Court— . 
Held on facts that additional evidence I 
should be admitted • 

A I R 1933 Lah 823. 

- O. 41, R. 27—-Conditions laid down ' 

in R. 27 must exist before Judge is eu- ! 

titled to call for additional evidence ' 

138 I C 253=14 Lah 152= 
34 P L R 378=A I R 1933 Lah 547. i 

-O. 41, R. 27—Additional evidence. 

taken on apparently obscure point not 
attecting tinding in case—Reason need 
not be given 

144 I C 954 = 34 P L R 99 = 

6 R L 33=A i R 1933 Lah 328. 

O, 41, K. 27—Where party can | 
prove his case by expert, and permission 
to examine expert selected reiused—Ex¬ 
pert v.'ill be allowed to bo examined 
under O. 41 R. 27 I 

137 I C 224=^33 P L R 76= ■ 
I R 1932 Lah 324=A I R 1932 Lah 202. 

O. 41, R. 27—Where lower appel¬ 
late Court refuses to admit additional 
evidence under O. 41, R. 27, High Court ' 
will not interfere I 

136 I C 788=32 P L R 813= I 
I R 1932 Lah 276=A I R 1932 Lah 93. 

H'* 27—Discretion error of ' 
law, by itself would not furnish ground | 
for revision unless Court has not cap- ] 
riciously or unjustly exercised its dis 
cretion under O. 41, R, 27 , 

137 1 C 513=33 P L R 330. , 
LI. 41, R. 27—No second appeal 
lies from refusal to admit fresh evidence 


CIVIL P, C. O. 41, R. 27, 
under R. 27 

131 I C 228=1 R 1931 Lah 388= 

A 1 R 1931 Lah 506. 

- O, 41, R. 27—Fresh evidence— 

Judge can allow fresh evidence in appeal 
if on examination of record some lacuna 
is discovered making it necessary to gob 
some more evidence—It is nob right of 
parties—Judge is not justified in intro¬ 
ducing new ground of fact not taken by- 
parties if it takes one of parties con¬ 
cerned by surprise 

142 I C 646=64 M L J 449=37 M L W 
471=1933 W N 636 = 1 R 193 2 Mad 23 2= 

A I R 1933 Mad 407. 

- O. 41, R. 27—Additional evidence 

should not be allo'.ved to patch omissions 
139 I C 444=1 R 1932 Mad 673=36 M L W 

195=1932 M W N 529= 
A I R 1932 Mad 709 

-O. 41, R. 27—Plaintiff having op¬ 
portunity to adduce evidence in trial 
Court to j;rov 6 will, but insufficient evi¬ 
dence produced—No ireslj evidence to 
patch up his case can be allowed to be-- 

given by plaintiff in second appeal 

135 I C 532 = 1 R 1932 Mad 11G = 
34 M L W 663=A i R 1932 Mad 148. 


-O. 41. R. 27—[n appeal additional 

evidence should he admitted very care- 
fullv and oauiiously 

138 I C 513 = 8 Luck 18 = 1 R !932 Oodh 
309=9 OWN 379=A I R 1932 Oudh 227. 

-O. 41. H. 27 and S. 10?~Appiica- 

biiity—For applying R. 27 some in¬ 
herent lacuna or defect apparent on ex¬ 
amination of evidence must exist— 


Powers under S. 107 and O. 41, R. 27 

are however to he used sparingly 

132 I C 259=1 R 1931 Oudh 259 = 
SOWN 627=A ! R 1931 Oudh 298. 

O. 41, R. 27 i^arty tiiough given 
opportunity in trial Court to produce 
certain evidence in trial, failing to avail 
himself of it—He cannot be allov\ed to 


produce it in appellate Court 

132 I C 259 = 1 R 1931 Oudh 259= 
SOWN 627=A I K 1931 Oudh 298. 

-O. 41, R. 27 — Alterations in deed 

pleaded—Court obtaining opinion in 
appeal as to date cf stamp—I’erson op¬ 
ining not examined — Opinion is inadmis¬ 
sible 


140 I C 895 = 1 R 1933 Pat 37 = 
n Pat 782 = A I R 1932 Pat 352, 

-O. 41, M. 27 — Grounds for admis¬ 
sion— Coitified copy tiled to show that 
no notice under O. 21, R. 22 was requir¬ 
ed—Appellate Court should have admit¬ 
ted it 


132 I C 363=1 R 1931 Pat 283= 
12P LT 79 = A 1 R 1931 Pat 181. 
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-O. 41, K. 28—Appellate Court has 

discretion to decide case with or with¬ 
out taking additional evidence ! 

A 1 R 1933 Lah 1014 (1) 

-O. 41. R. 31—Appealable cases— | 

Lower Courts should pronounce opinion 

•on all important points 
141 I C 520 = 35 BLR 230=16 N L J 50= i 
57 C L J 51 = 60 1 A 49=1933 A L J 486= : 
64 M L J 142=1933 M W N 117 = 37 • 
C W N 321 = 29 N L R 94=37 M L W j 
349=A I R 1933P C 33 (P C). ’ 

-O. 41. R. 31 — Non-compliance with 1 

provision of O. 41. R. 31 — Judgment is 
no judgment in Jaw 

144 I C 306 = 34 P L R 199 = ! R 1933 Lah 

456 = A I R 1933 Lah 332. , 

--0.41, R. 33—Decree for judicial ' 

separation and order for payment of | 
alimony—Appellate Court can increase • 
amount in appeal by husband without 
appenl hv wife 

133 i C 716 = 58 I A 350=54 Mad 774 = 1 R 
1931 P C 252 = 34 M L W 518 = 33 BLR 
1402=1931 ALJ 808 = 3 5 C W N 1185 = 61 ; 

M L J 367=8 OWN 980= ' 
A 1 R 1931 P C 234 (P C). 

- O. 41, R. 33—Discretion of C .urt ! 

under—High Court will not interfere ' 

when discretion is not wrooglv exercic^ed } 

141 I C 15 = 1 R 1933 AM 30= I 

A I R 1933 AH 113. . 

-0.41.R.33—o. -ll. R o3 gives; 

ample power to substitute such decree 

as ouglib to have been granted in favour j 

ol respondents—Exercise of this power , 

is not confined to case of appeal by res. i 


T>(>ndents 
133 1 C 536 = i 


R 1931 AM 696=1931 ALJ 
601=A I R 1932 AM 32. 


—-O. 41. R. 33—'l^owers of Court 

under O. 4l. U 33, are very wide—Court 
may not pass order which would ordina¬ 
rily follow as result of conclusion of 

issues if such order would be futile 
133 i’c 248 = 1 R 1931 Bom 360 = 33 BLR 

396 = A 1 R 1931 Bom 288. 


( 

* 


-O. 41, R. 33—Applicability and 

scojic—Rule sliould 1)3 applied only in 
cases wb.oie but for recourse to it ends 


of jastico 


would be defeated 

143 I C 377 = 56 C L J 285 = 
A I R 1933 Cal 165. 


I 


CIVIL P. C., O. 41, R. 33 
deciding liability of C —Held decree 

should have been passed againsfe.v C, al¬ 
though /I bad not preferred any appeal 

against decision of trial Court 

35 C W N 1079. 

- -O. 41, R. 33—Party entitled but 

not filing appeal or cross-objection— 

Appellate Court would uot interfere 

except for very cogent reason 

145 I C 432 = 3 4 P L R 844=6 R L 102= 

A I R 1933 Lah 682. 

- O. 41. R. 33—Some cosharers suing 

for possession of entire land—Other co¬ 
sharers refusing to join as plaintiffs and 
made defendants—Trial Court decreeing 
suit to 'the extent of plaintiffs’ share 
only—Appeal by trespassers defendants 
—Appellate Court has power to pass 
decree in favour of plaintiffs for entire 
suit land 

140 I C 22=A I R 1933 Lah 40. 

-O. 41, H. 33—Appellate Court Cd.n 

under O. 11. R. 33 alter decree of trial 
Court when appellant is entitled equit¬ 
ably to such relief 

130 1 C 774 = 1 R 1931 Lah 342 = 

A I R 1931 Lah 370. 

-O. 41, R. 33—Power under O. 41. 

R. 33 can be e.xercised in favour of party 
not on recoi'cl in appeal — Exercise of 
such power is discretionary with Court 
and depends on peculiar circumstances 
of each case 

65 M L J 548=38 M L W 539= 

A 1 R 1933 Mad 80^ 

-O. 41, R. 33—Ex parte decree 

against some defendants restored by 

High Court—x^gaiosb rest ex parte decree 

set aside—Suit tried by another Sub- 

Tuclgo and dismissed as based on false 

document—Plaintiff alone appealing— 

AT)peal dismissed—High Court can set 

aside the ex parte decree against the 

defendants who liad nob appealed 

145 I C 289=37 M L W 798 = 65 M L J 15 = 

6 R M 37=A I R 1933 Mad 529. 

0.41.R. 33—In proper case res¬ 
pondent who has not filed appeal or ob¬ 
jection can be allowed to argue that 

plaintiff’s suit should be dismissed 

13 1 I C 833 = 1 R 1931 Mad 593= 


-O. 4i, R. 33 —Suit against B and C 

for recovery t>f money due on account 
Account in the name of C with the con¬ 
sent of /l—Trial Court dismissed the suit 
against C, but decreed it against B B 
appealing from the decision making C also 
a party—.^pj^ellate Court dismissing -1 <s 
suit holding that A had failed to est.a- 
blish his case against not finally 


A I R 1931 Mad 513. 

- 0.41, R. 33 — Suit against joint 

family—Family consisting of adult as 
well as minor members—Suit decreed 
witli future mesne profits—Minors suing 
' for declaration that rate of future mesne 
profits oxcecsive—Minors found pre¬ 
judiced by negligence of alult members 
one of whom acted as guardian ad litem 


1 
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—Decree regarding future mesne proBts 

ehould be set aside as against adult 

members as well as minors 
129 1 C 249=59 M L J 918=32 M L W 66= 
I R 1931 Mad 249=A 1 R 1931 Mad 6. 

- O. 41, R. 33 — Discretion should 

cot be exercised unless success of appeal 

would render granting of relief just 

against non-appealing party 
144 I C 226=29 N L R 173=1 R 1933 Nag 

222=A 1 R 1933 Nag 186. 

- O. 41, R. 33—Illustration—Decree 

lor half amount passed against defen¬ 
dant 1. and other half against defendant 
2 —Defendant 2 appealing urging that 
decree for entire amount should have 
been passed against defendant 1—Decree 
against defendant 2 reversed, but no 
decree for entire amount passed against 
defendant 1 on ground that plaintiff did 
not even appear—Plaintiff’s presence is 

not necessary and decree can be passed 

132 I C 459=1 R 1931 Nag 107= 

A I R 1931 Nag 97. 

- O. 41, R. 33—O. 41, R. 33 gives 

discretion in order to further ends of 

justice and not to favour one party as 

against another 

14 P L T 113=12 Pat 261 = 
A 1 R 1933 Pat 224. 

-O. 41. Rr. 33 and 4—Some appel- 

lants-defend ants wichd rawing—Suit can 

be dismissed against a)l 
141 I C 133=11 Pat 693=14 P L T 279 = 
1 R 1933 Pat 43=A I R 1933 Pat 35. 

-O. 41. R. 33—Appellate Court can 

pass decree which it thinks fib and i)ro- 
per 

139 I C 566 = 10 Rang 412 = 1 R 1932 Rang 

195=A I R 1932 Rang 123 (F B). 

- O, 43 aud O. 22, R. 3—Order re¬ 
fusing certain person to be substituted 
in place of deceased plaintiff under 

•O. 22, R. 3 is not appealable 
140 1 C 529=1932 A L J 308=1 R 1932 All 

667=A I R 1932 Ail 466. 

-O. 43. R. 1 {v)) and O. 47, K. 7— 

Appeal ag>iin8t order granting applica¬ 
tion for review lies only in cases mem- 
tioned in O. 47, R. 7 

146 I C 231 = 6 R A 276=14 L R A Rev 
731 = 17 R D 921=A I R 1933 All 778. 

■* O. 43, R. 1 —Order of abatomant 
•can be questioned in second appeal if it 
affects decision of case 
J44 I C 133=1933 A L J 561=1 R 1933 All 

386=A I R 1933 All 294. 
O. 43. R. 1 (r)—Appeal lies from 
-order refusing to grant temporary in¬ 
junction under O. 39, R. 2 read with O. 

1031 33 T. D.—39 & 40 
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43, R. 1 W 

143 I C 98=1932 A L J 803 = 

A I R 1933 All 86. 

-O 43. R. 1 (d )—No second appeal 

lies from order of appellate Court under 
O. 43, R. 1 (d) 

135 I C 231=1 R 1932 All 55=53 All 519 = 

A I R 1932 All 113. 

- O. 43, R. 1 («) {Allahabad )—Order 

setting aside order dismissing application 
to sot aside ex parte decree and directing 
trial Court to proceed with suit is nob 
order of remand 

135 I C 231=53 All 519=1 R 1932 All 55= 

A i R 1932 All 113. 

-O. 43. R. 1 — Compromise decree 

passed — In appeal party disowning 
authority of pleader or agent to compro¬ 
mise—Still then appeal does nob lie 
under O. 43, R. 1 (m)—Such appeal is 
barred under S. 96 (3)—Remedy is to 
apply for review or under S. 151 to lower 
Court 

144 I C 448=35 BLR 127=57 Bom 206= 
I R 1933 Bom 306 = A I R 1933 Bom 205. 

- O. 43. R. 1 im) —Once compromise 

decree is passed all previous orders 

merge into it—No appeal lies on such 

orders under O. 43, R 1 (m) 

1 M i C 448=35 BLR 127 = 57 Bom 206= 

1 R 1933 Bom 306=A I R 1933 Bom 205. 

- O. 43, R. 1 (iv )—Insufficiency of 

court-fee stamp is no ground of appeal 
against review 

144 I C 728=35 BLR 280 = 6 R B 8= 

A 1 R 1933 Bom 183. 

- O. 43. R. 1 (;•)—Application for at¬ 
tachment before judgment—Court not 
ordering attachment on account of 
undertaking by defendant nob to dispose 
of property till end of suit—Property 
disposed of in contravention of under- 
taking—Application by plaintiff to take 
proceediegs for contempt of Court against 
defendant nob granted — Order being 

under O. o9, R. 2 held to be apnoalahle 

134 I C 1165 = 33 BLR 1109= 

I R 1932 Bom 45=A I R 1931 Bom 509. 

- O. 43, R. 1 and O. dH, Kr. 5 and 6 

and S. 60—Question whether property 
is capable of attachment having regard 
to S. 60 is appealable—Appeal need nob 
be restricted to grounds in Rr. 5 and 6 , 
O. 38 

37 C W N 978 = 58 C L J 289 = 

A I R 1933 Cal 757. 

-O. 43, R. 1—Appeal from order of 

attachment before judgment does not be¬ 
come infructuous when decree is passed 

37 C W N 978=58 C L J 289 = 

A I R 1933 Cal 757 
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- O. 43. R. 1 M and O. 47, R. 7— 

Order granting review can be appealed 
on only one or other of grounds specified 
in O. 47, R. 7 

37 C W N 705=A I R 1933 Cal 727 (1). 

- O. 43, R. 1 (w) and 0.23, R. 3— 

Appeal from order under O. 23, R. 3— 
Decree made before presentation of ap¬ 
peal—Appeal is still competent 

141 I C 732 = 36 C W N 1013 = 57 C L J 
26=1 R 1933 Cal I83=A 1 R 1933 Cal 94, 

- O. 43, R. 1 (^^)—No distinction is 

made between partial and total remand 

A I R 1933 Lah 615. 

- O. 43, R. 1 (c )—Order giving-re¬ 
ceiver directions to restore property is 
not appealable 

145 I C 200 = 6 R L 77= 
A I R 1933 Lah 216. 

-O. 43. R. 1 (r) — Order refusing to 

discharge an injunction 'issued under 

O. 39, K. 2 is appealable 

14 Lah 330=A 1 R 1933 Lah 203. 

- O. 43, R. 1 {w), O. 47, R. 7—Appeal 

under O. 43, R. 1 fw) lies only on 

grounds specified in O. 47, R. 7 

144 I C 188 = 34 P L R 88=1 R 1933 Lah 

68=A 1 R 1933 Lah 169. 

-O. 43, R. 1 (b)—Order pronouncing 

no judgment against any party is not 

ap pealable 

131 I C 129=31 P L R 946= 

A I R 1931 Lah 77. 

-- O. 43. R. 1 U) and O. 40, R. 1— 

l.etters l^rfcent (Mad ), Cl. 15—Appeal 
under Cl. 15 lies from order of single 
Judge rejecting application under O. 40, 
R. 1 

145 I C 449 = 38 M L W 96= 
1933 M V/ N 850 = 56 M L J 222 = 
6 R M 70=A I R 1933 Mad 570 (F. BJ. 

- O. 43, H. 1—Order dismissing peti¬ 
tion to arrest surety is not appealable 

142 ! C 581 = 1933 M W N 185 = 
I R 1933 Mad 228=A I R 1933 Mad 342 (1). 

-O. 43, R. 1 M anl O. 41. R. 25 — 

Order oi remand under O. 41, R. 25 is 

nob appealable—Alteration in language 

of O. 43, R. 1. Cl. (u) does not cover 

such rortiand ^ 

10 O W N 664=A I R 1933 Oudh 350. 

-O. 43, R. 1—Appeal from order of 

remand should bo filed as miscellaneous 

aimeal and nob as second appeal 
144 1 C 967=17 R D 147 = 10 O V/ N 143 = 

14 L R A Rev 130=6 R O 23 = 
A I R 1933 Oudh 191. 

•- O. 43, R. 1 and O. 47, R. 7— 

Appeal against order granting review 
must bo restricted to grounds set forth 


in O. 47, R. 7 

135 I C 695=7 Luck 350=1 R 1932 Qudh. 
55=8 OWN 1267=A I R 1932 Oudh 63* 

- O. 43, R, 1 ($)—Appeal — Order 

holding that the case is one in which a 
receiver should be appointed is appeal- 
able 

142 1 C 300=13 P L T 525= 
I R 1933 Pat 135=A I R 1932 Pat 360. 

- O. 43, R. 1 and O. 41, R 23— 

‘ Preliminary point” comprehends all 
points whether of law or of fact which 
prevent Court from disposing of case 
on merits—Issues framed and whole 
evidence recorded by trial Court but 
suit disposed on findings of one or two 
I of the issues—Appellate Court can re- 
i mand case under O. 41, R. 23 

> AIR 1933 Rang 413. 

-o. 44, R. 1—Where appellate Court 

I has issued notice, it has no jurisdiction 

I to dismiss application summarily 

1933 A L J 1467=A ! R 1933 All 925. 

-O. 44. R. 1—Application for leave 

I to appeal in forma pauperis—Rejection 
as being presented beyond time is only 
order rejecting motion to present ap¬ 
plication and not order rejecting appli- 
i cation itself under O. 44, R. 1—Subse¬ 
quent application under S. 5, Lim. Act, 

I is not maintainable as no appeal is pend¬ 
ing 

144 I C I C 79=1933 A L J 585 = 

I R 1933 All 366=A 1 R 1933 All 308, 

-O. 44. R. 1—Notices issued to 

Government Pleader and to respondent 

i —Application cannot be rejected—Revi- 

■ siou lies from order of rejection 
143 I C 321 = 54 All 394=A I R 1933 All 11. 

1 - O. 44, R. 1 — Application to file ap- 

' peal in forma i>auperis—Applicant is 

entitled to be heard only if Judge after 

reading judgment thinks judgment to be 

j wrong—Mere fact that order refusing 

application was brief does nob constitute 

i material irregularity 

142 1 C 856=1932 A L J 860 = 1 R 1933 

All 138=A I R 1932 All 712. 

-O. 44, R. 1—Admission of applica¬ 
tion for permission to appeal in forma 
pauperis is not final disposal of applica¬ 
tion 

141 I C 649=34 P L R 516=1 R 1933 
i Lah 160=A I R 1933 Lah 256- 

I - O. 44, R, 1,Proviso — Proviso ap¬ 

plies even after application is admitted 

and notice to respondent is ordered 

145 I C 439 = 33 P L R 1077=1 R 1932 
Lah 713=A I R 1932 Lah 654. 

-- O. 44, R. 1,Proviso — Proviso is 

mandatory—Decree nob open to objec- 


V 
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CIVIL P. C., O. 44, R. 1 
tions mentioned in proviso—Court can¬ 
not consider defects in reasons given in 
judgment 

140 I C 439=33 P L R 1079= 
I R 1932 Lah 713=A 1 R 1932 Lah 654. 

-O. 44, R. 1—Application for leave 

—Appellate Court, can even after ap¬ 
plication has been admitted and notice 
on the opposite party has been served 
consider whether the conditions in 
the proviso are satisfied 

133 I C 125 Lah. 

O, 44, R. 1 — Proviso — Issue of 
notice to interested parties is not neces¬ 
sary to decide whether application 
should be rejected—Whether issue of 
notice is directed, appeal should not be 
rejected under proviso 
145 1 C 831 = 38 M L W 270=1933 M W N 
1308=65 M L J 372 = 6 R M 137 = 

A I R 1933 Mad 658. 

-O. 44, R. 1—Before leave to appeal 

as pauper is granted it is incumbent 

upon pauper.appellant to satisfy Court 

that judgment is erroneous 

144 I C 940 = 37 M L W 425 = 64 M L J 
433=56 Mad 323=1933 M W N 579 = 6 

R M 28=A I R 1933 Mad 519. 

-O. 44, R. 1—Proviso—Court is not 

bound to hear respondent before leave 

to appeal in forma pauperis is granted 

139 I C 652=55 Mad 982=1 R 1932 
Mad 755 = 36 M L W 33=63 M L J 28-- 
1932 M W N 537=A I R 1932 Mad 523. 

O. 44, R. 1—Proviso—Form should 
be construed with reference to O. 44 , 
R. 1—It refers to case where notice is I 
given with reference to Rr. 1 and 2 and 
has nothing to do with question men¬ 
tioned in O. 44, Pt. 1, proviso 
139 I C 652 = 55 Mad 982 = 36 M L V/ 33^^ 
63 M L J 28 = 1 R 1932 Mad 755 = 
1932 M W N 537=A I R 1932 Mad 523 

-O. 44, R. 1—Allowing appellant to j 

appeal in form a pauperis does not pre- ■ 
elude respondent from showing at later I 

stage that appeal is without substance { 
139 I C 652 = 1 R 1932 Mad 755 = 1 
55 Mad 982 = 36 M L W 33 = 63 M L J 28= 
1932 M W N 537—A 1 R 1932 Mad 523. 

O. 44, R. 1 —Before allowing pau" 
per appeal Court need not arrive at de¬ 
finite and final conclusion 
122 1 C 337=53 Mad 245 = 58 M L J 195 = 

1 R 1930 Mad 305=31 M L W 76 = 

. R* 1 Court-fee on api)eai 

18 to be calculated as on date of pre¬ 
sentation and nob of payment 

140 I C 190 = 9 OWN 855 = 1 R 1932 
Oudh 396=A I R 1932 Oudh 343. 

O. 44, R. 1—Proviso—Court after 


Civil p. c„ o. 44, r. i 
admission of application under O. 44, 
R. 1, is still competent to consider 
whether conditions in the proviso to 
O. 44, R. 1, are satisfied—Opposite party 
and Government Pleader are entitled to 
show that the application should have 
been rejected under the proviso to O. 44, 

R. 1: A. I. R. 1924 Pat 791; 6 PaL 687 
=109 I. C. G45=.4. 1. R. 1928 Pat. 118 
and 7 Pat. 825=114 I C 2lO=A. I. 1929 
Pad 27,Overruled 

132 I C 364=12 P L T 156=10 Pat 606= 
I R 1931 Pat 284=A I R 1931 Pat 183 (FB). 

-O. 44. R. 1—Application for appeal 

is distinct from appeal 

132 I C 707=9 Rang 92=1 R 1931 Rang 

195=A I R 1931 Rang 131. 

O. 44, R. 1 —No distinction exists 
between rejection and grant of applica¬ 
tion for revision 

132 I C 707=9 Rang 92= 

I R 1931 Rang 195=A I R 1931 Rang 131. 

O. 45, Rr. 2 and 3—High Court 
disposing of appeals in two suits by one 
judgment—One application for leave to 
appeal toiHis Majesty filed within limita¬ 
tion—High Court asking to file two 
separat eapplications—Two applicationa- 
filed bub after limitation—Two subsequ- 
enbly filed applications time-barred—Bub 
first application was alio wed to beamen. 
ded so as to cover onlv one suit 

140 I C 70=33 P L R 455=1 R 1932 
Lah 682=A I R 1932 Lah 441. 

O. 45, R. 2 -—Order directing pro¬ 
secution for criminal otience is more of 
criminal nature than of civil 

132 I C 474 = 1 R 1931 Sind 90 = 

A I R 1931 Sind 120, 

O. 45, R. 3 All questions referred 
to High Court answered in favour of 
assesses—Commissioner not allowed to 
support assessment on other grounds — 
Casa is nob one ht for appeal to I^rivy 
Council 

A I R 1933 Lah 637. 

O. 45, R. 3 and Ss. 109 (//) (c) and 
no—Appeal prima facie falling under 

S. 109 (a) will nob ordinarily be conver¬ 
ted into one under S. 109 fc) merely 
because it fails to reach money value 
required by S. 110—Only under excep¬ 
tional circumstances High Court will 
certify appeals of value of less than 
Rs. 10.000 under O. 45, R. 3 

10 O W N 953=A I R 1933 Oudh 394(2). 

• O. 45, R. 4 ‘Judgment” means 
judgment appealed against 

135 I C 449 — 1 R 1932 Mad 129 = 
61 M L J 692 = 34 M L W 817 = 
55 Mad 106=A I R 1932 Mad 125 
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CIVIL P. C.. O. 45 R. 4 
--O. 45, R. 4—Spirit and not the let¬ 
ter of R. 4 should be observed—Separate 
judgments may be treated as one 

135 I C 449=1 R 1932 Mad 129 = 
61 M L J 692=34 M L W 817 = 
55 Mad 106=A I R 1932 Mad 125. 

- O. 45, R. 4—Court-lee value is the 

least market value 

135 I C 449 = 1 R 1932 Mad 129 = 
= 61 M L J 692=34 M L W 817 = 
55 Mad 106=A I R 1932 Mad 125. 

-O. 45, R. 4—Possibility of similar 

litigation in same presidency*—Peti¬ 
tioner for consolidation cannot add this 
value unless other litigation is ahected 

by res judicata 

135 I C 449 = 1 R 1932 Mad 129 = 
61 M L J 69 2=34 M L W 817 = 
55 Mad 106=A I R 1932 Mad 125. 

- O. 45, R. 4—Discretion to be in 

applicant's favour 

135 I C 449=1 R 1932 Mad 129 = 61 M L J 
692 = 34 M L W 817 = 55 Mad 106 = 

A I R 1932 Mad 125 

-O. 45, B. 5 — Question of value 

raised to High Court — Report made 
under R. 5—Full information with re¬ 
gard to the proceedings should be inclu¬ 
ded in P. C. record 

12 Pat 679 = A I R 1933 P C 232. 

-O. 45, R. 7 — Applicant asked to 

furnish secui ity for costs and to deposit 
translation and printing charges on cer¬ 
tain day—Tender of costa alone—Tender 

1^3*I^C^559=1933 A L J 207 = 55 All **32 = 

A 1 R 1933 Ail 241 (F B). 

-O. 45, R. 7 (as amended by Act 26 

of 1920)—High Court has no discretion 

to extend time beyond 160 days from 

date of decree or order 

143 I C 559=1933 A L J 207=55 All 432= 

A I R 1933 All 241 (F B). 

-O. 45. R. 7 and S. 148—0. 45. B- 7 

prevails over S. 148 {Ohiti^r) 

143 i C 559 = 1933 A L J 207 = 55 All 432= 

A 1 R 1933 Ail 241 (F B). 

-O. 45, R. 7 — Government promissory 

notes deposited with Court as secuiity 

but not endorsed in favour of Registiai 

amounts to furnishing of security 

145 I C 582 = 6 R A 125=1933 A L J 276-- 

A I R 1933 All 410 (1). 

-O. 45. R. 7—High Court canchange 

form of security oo o i » 

132 1 C 438 = ! R 1931 Bom 326 = 33 B L « 

487=A I R 1931 Bom 2/8. 

-O. 45, R. 7 — High Court should 

always insist on cash or Government 

securities d i o 

132 I C 438=1 R 1931 Bom 326 = 33 B L K 

487=A I R 1931 Bom 278. 

- O. 45, R. 7—Appellant minor and 


CIVIL P. C..O. 45, R. 7 

property of guardian under attachment 
— Costs under R. 7 (b) agreed to be paid 
—High Court changed form of security 
132 I C 438=1 R 1931 Bom 326=33 BLR 

487=A I R 1931 Bom 278. 

- O. 45, R. 7—Solicitors in England 

can claim payment from money deposited 
as security 

134 I C 107=58 Cal 1034=1 R 1932 Cal 

31 =AIR 1931 Cal 734(1). 

- O. 45, R, 7 — High Court has no 

powder to extend time for furnishing se¬ 
curity 

138 I C 663=55 Mad 835 = 1 R 1932 Mad 
604=35 M L W 679 = 62 M L J 665= 
1932 M W N 557=A I R 1932 Mad 484. 

- O. 45, R. 7—After expiry of time 

for giving security under R. 7 Court can¬ 
not extend time 

136 I C 336=7 Luck 528 = 1 R 1932 Oudh 

128 = 9 OWN 1=A I R 1932 Oudh 249 (1). 

-O. 45, R. 13—High Court setting 

aside ex parte decree in mortgage suit 
and ordering its rehearing—Ai)peal pre¬ 
ferred to liis Majesty in Council — Ap¬ 
pellant applying to High Court for stay 
of proceedings in sxiic pending hearing of 
his appeal—High Court can pass sucU 
order both under R. 13,0. 45, and under 
its inherent power 

129 I C 833=34 C W N 631 = 1 R 1931 Cal 

273-^A I R 1931 Cal 79. 

- O. 45, R. 15—Privy Council order 

—Execution —One of successful parties 
obtaining its transmission to lower Court 
—Each interested party need not obtain 

separate transmission order 

137 I C 645=1 R 1932 Mad 421 = 55 Mad 
856=62 M L J 698=193 2 M W N 589 = 

35 M L W 638=A 1 R 1932 Mad 440 

• 

-- O. 46, R. 15 (2) — Mandamus of 


I 


O. 45, R. 15 (2), is clear and obligatory 

upon executing Court—Execution cannot 

be postponed on ground that ajiplication 

for review is made to Privy Cnuncil 

132 I C 359=1 R 1931 Pat 279=12 P L T 

145=A I R 1931 Pat 203. 

-O. 45, R. 1 — Subordinate Courts 

are not relieved of deciding difficult 
questions 

AIR 1933 All 597. 

-O. 46, R. 1 — Reference to High 

Court is permissible only when lower 

Court entertains reasonable doubts 

141 I C 572=34 P L R 544 = 1 R 1933 Lab 

144=A I R 1933 Lab 402. 

-O. 46, R. 1—Case in which decision 

is open to second appeal — Reference of 

such case to High Court is incompetent 
141 I C 572 = 34 P L R 544=1 R 1933 Lab 

144=A I R 1933 Lab 402. 
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-O. 46, K. 1 — Subordinate Court 

cannot compare soundness of views on 
question of law taken by High Court to 
which it is subordinate with the views 
of other High Courts—Court doing that 
in order of reference—Reference was re¬ 
turned for making proper order of refer¬ 
ence if necessary 

130 I C 190=1930 M W N 955=! R 1931 

Mad 386=A I R 1931 Mad 71. 

-O. 46. H. 1—Order declaring suit 

to have abated for failure to bring legal 
representatives of sole defendant, dying 
after preliminary decree, on record in 
time is a decree and isappealable and no 

reference lies under O. 46, R. 1 
133 I C 767=10 Pat 471 = 12 P L T 909= 

I R 1931 Pat415=A I R 1931 Pat353. 

O. 46, E. 7 *— Determination of 
proper procedure held^tn be under 

145 I C 261 = 6 R N 43 = 
A 1 R 1933 Nag 221 (1). 

-O. 46, R. 7—District Judge in fail¬ 
ing to take action under O. 46, R. 7, fails 
to exercise jurisdictioc vested in him — 
Apart from O. 46, R. 7, order of original 
Court can be revised—Suit for recovery 
of rent due under lease sold by auction 
held suit for rent due and hence triable 
bv Sub-Judge 

137 I C 88=28 N L R 54 = 1 R 1932 Nag 51 

=A I R 1932 Nag 70. 

O. 46, R. 7—Small Cause suit tried 
on ordinary side—Jurisdiction not chal¬ 
lenged — On reference High Court can i 
direct fresh trial or may decide whether 
decree ia proper and just 

141 I C 130=11 Pat 690=14 P L T 269 = 

I R 1933 Pat 46=A I R 1933 Pat 31. 

-O. 47,—CoQFont d ecree cannot be 

set aside on ground of fraud under O. 47 

144 I C 82 (Cal). ! 

-O. 47, R. 1—Appeatj 

O ^47, R. 1—Appeal — InsufTiciency 
of Court-feestamp is no groundof appeal 
against review 

144 I C 728=35 BLR 280=6 R B 8 = 

A I R 1933 Bom 183. i 

^—Appeal — Father ad- i 
judicated insolvent — Ollicial Receiver ' 
obtained ox parte order against minors | 
that debts were binding on them — Pro- ! 
party including interests of minora sold 
and ex parte order for delivery made — . 
PjX parte order passed without notice to 
minors was held void — Judge bound to 
hear minors Order was held appealal)lo 

tinder S. 75, Provincial Insolvency Act 
143 1 C 613=1933 M W N75 = I R 1933 

M>d 314 = 37 M L W 720 = 

A I R 1933 Mad 345. 


CIVIL P. C. O. 46, R. 1 

-O. 47, R. 1 — Appeal — Appeal 

against decree passed on review—Appel- 

j lant can ask for increase of amount 

I awarded bv original decree 

140 I C 21 = 28 N L R 245=1 R 1932 Nag 

131=A I R 1932 Nag 143. 

[ Applicability 

-O. 47, R. 1 — Applicability — Re¬ 
venue Court has no power of review 
138 I C 465=16 R D 327=1 R 1932 AM 418 
1 =54 All 646=1932 A L J 437 = 

I AIR 1932 All 293 (F B). 

-O. 47, R. 1—Applicability — Juris¬ 
diction to entertain application depends 
upon circumstances when application is 
made 

132 I C 446=1 R 1931 Bom 334=33 BLR 

378=A I R 1931 Bom 232. 

-O. 47. R. 1—Applicability — Order 

under S. 35, Provincial Insolvency Act, 
can be reviewed if conditions laid down 

by O. 47, R. 1 are existent 

145 1 C 346=1932 M W N 153=38 M L W 

257=65 M L J 173 = 6 R M 50 = 
j AIR 1933 Mad 631 (F B). 

j O. 47, R. 1—Applicability—Appli- 
i cation to set aside ex parte order is not 
, an application for review 
; 143 I C 613=1933 M W N 175=1 R 1933 

! Mad 314=37 M L W 720= 

I AIR 1933 Mad 345. 

O. 47, R. 1—Applicability—Pauper 
I application dismissed in default as no 
stop.s taken for prosecution can bo res¬ 
tored on finding that some steps were 
taken 

140 i C 226=36 M L V/ 5SG=1932 M W N 

1262=A I R 1933 Mad 5. 

O. 47, R. 1, and O. 9, R. 13—Appli¬ 
cability— Kx parte order annulling adju¬ 
dication—Application made by Official 
Receiver under S. 5, i^roviaeial Insol¬ 
vency Act, read with O. 9, R 13 and 

O. 47. R. 1 can be entertained 
135 I C 750 = 1 R 1932 Mad 222=34 M L W 
735=61 M L J 719=1931 W N 924 = 

A I R 1032 Mad 63. 

-O. 47, R. 1, and O. 38, R. 2 — Ap- 

plico.hility — Notice issued to surety 
under O. 38, R. 2, to produce judgment- 
debtor — Execution sought to bo issued 
against him on failure—Further notice 
to show cause why execution should not 
issue is nece>sar>—No review lies against 
order dirocting.execution to issue against 

li i f u 

135 i C 539 = 1931 M W N 963 = 1 R 1932 
^ Mad i23=A I R 1931 Mad 828. 

T'O- R- 1 Applicability—Appli¬ 
cation for adjudication dismissed for de¬ 
fault Application for restoration dis. 
misled without its merits being gone 
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into second application for restoration \ fact or law is no ground for review 

within limitation can be entertained— 141 1 C 381=1 R 1933 Mad 128= 

A 1 R 1933 Mad 290. 


It can also be treated as in review of 
first order 

141 I C 48=28 N L R 295=1 R 1933 Nag 

21=A 1 R 1933 Nag 39. 

O. 47, R. 1 and O. 9, Rr. 4 and 9— 

Applicability—Where remedy under O. 9, 
K. 4 or R. 9 is barred by limitation, ap¬ 
plication under O. 47, R. 1 merely to 

escape limitation is not maintainable 

A I R 1933 Pat 557. 

O. 47, R. 1 and Ss. 47 and 352— 
Applicability—Suit for possession based 
on decree in partition suit — Decree al- 
le^jed to be incorrect—.\ction for recti¬ 
fication of decree does nob lie — Review 
under O. 47, R. 1 may be neade—Or exe¬ 
cution might be sought in executing 
Court under S. 47—Or there is remedy 

by application \inder S. 152 

133 I C 366=1 R 1931 Pat 386=12 P L T 

466=A I R 1931 Pat 296. 

Bar to Review 

-O. 47, R. 1—Bar to review—Decree 

affirmed by the High Court—No review 
can be allowed 

133 I C 432 = 1 R 1931 All 672=1931 A L J 

94S=A 1 R 1931 All 704. 

-O. 47, R. 1—Bar to review—Appli¬ 
cation for review pending appeal does 
not become competent by reason of 
withdrawal of appeal before hearing of 
review application 

132 1 C 446 = 1 R 1931 Bom 334 = 33 B L R 

378=A 1 R 1931 Bom 232. I 

-O. 47, R. 1—l^ar to review—Notice 

issued—Successor cannot refuse to inter¬ 
fere merely because order under review 
was appealable 

143 I C 768 = 14 Lah 55=34 P L R 273 = 1 R 
1933 Lah 392=A I R 1933 Lah 226. 

Grounds for Review 

--O. 47, R. 1—Grounds for review— 

Appealable order —■ Revision 6led and 
dismissed — Review sought for treating 
it as appeal —Point escaping every one’s 
notice—Good ground for interference in 

appeal—Reviovv was justified 

142 I C 640 = 34 P L R 400=14 Lah 453= 

I R 1933 Lah 228 = A 1 R 1933 Lah 476. 

-O 47, K. 1—Grounds for review— 

Order under O. 47 passed without juris¬ 
diction—Fact that in<iuiry is reopened is 

not sufficient ground for non-inttu ference 
141 1 C 183 = 34 P L R 88 = ! R 1933 Lah 

68=A I R 1933 Lah 169. 

-O. 47, R. 1 —Grounds for review — 

Discovery of new argument based on 


-O. 47, R. 1—Grounds for review— 

Omission to consider important facts od 

record is ground for review 

140 1 C 409=28 N L R 221 = 1 R 1932 Nag 

150=A I R 1932 Nag 177. 

-O. 47, R. 1—Grounds for review— 

Going into evidence in second appeal is 
nob error apparent 

145 1 C 810=14 P L T 234=6 R P 207= 

A I R 1933 Pat 433. 

-O. 47, R. 1—Grounds for review— 

Faulty logic and error of law is no 

grounds for review 

139 I C 533=11 Pat 519=13 P L T 384= 
I R 1932 Pat 240=A IR 1932 Pat 275. 

-O. 47, R. 1—Grounds for review— 

Bvidence overlooked by excusable mis¬ 
fortune—Burden of proof is on applicant 
—Due diligence depends upon particular 
facts 

143 1 C 720=1 R 1933 Sind 153 = 

A I R 1933 Sind 110. 

-O. 47, R. 1—Grounds for review— 

Evidence on a point shut out owing to 

misconception of pleader—This is good 

ground for review ^ 

130 I C 545 = 1 R 1931 Sind 33 = 25 SLR 

242=A I R 1931 Sind 3. 

Inherent Power 

-O. 47. R. 1 and S. 151 — Inherent 

power—Pleader or agent not refusing or 
unable to answer material questions — 
Court cannot order personal attendance 
—Such order in absence of inability or 
refusal is irregular and can be recti¬ 
fied under S. 151 and O. 47, R. 1 

1933 A L J 1318=6 R A 128= 

A I R 1933 All 517. 

-O. 47. R. 1 and S. 151—Inherent 

power—Court having jurisdiction to sot 
aside order under O. 47—Recourse to 

S. 151 is not i)ormiii8iblo 

141 1 C 188=34 P L R 88 =I R 1933 Lah 68 

=A I R 1933 Lah 169. 

-O. 47, R. 1 and 3. 151 — Inherent 

power — Dismissal of suit—Each party 
allowed to boar his costs—Court men¬ 
tioning as one of reasons in order as to 
costs, that in case decision of lower 
Court in another suit is reversed in pen¬ 
ding appeal in High Court right of 
plaintiti to sue in former suit may be 
revived — Plaintiff is not entitled to 
have suits revived—Other remedies open, 

relief under S. 151 cannot be granted 

144 I C 103 = 1 R 1933 Mad 377 = 

A I R 1933 Mad 485. 
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-CIVIL P. C., O. 47, R 1—Lir.^Uation 

Limitation 

-O. 47, B. 1 — Limitation — Time 

for review can be extended only on 

showing sufficient cause — Application 

for execution held could not be treated 

as one for review 

130 I C 839=1931 A L J 103= 

A I R 1931 All 218. 

Mistake or Error 

-O. '47, R. 1 — Mistake or error— 

Decision based on wrong authority is not 

mistake apparent on face of record 

141 1 C 427=34 P L R 254=1 R 1933 Lah 

126=A I R 1933 Lah 223. 

——O. 47, B. 1 — Mistake or error— 

Collusive adjudication—Proof of claim 

by collusive creditor rejected by Official 

Receiver — Appeal to District Judge— 

District Judge annulling adjudication— 

There is error on face of record and 

District Judge has power to review 
145 I C 346=1932 M W N 153=38 M L W 

257=65 M L J 173 = 6 R M 50 = 
A 1 R 1933 Mad 631 (F B). 

-O. 47, R. 1—Mistake or error— 

Error on face of record illustrated — 
Court departing from pleadings in peti¬ 
tion under S. 43—Petitioner allowed to 
prove fraud not pleaded—There is no 

error on face of record 

133 I C 206=1 R 1931 Mad 718= 

A I R 1931 Mad 608. 

New Evidence 

-'O. 47, R. 1—New evidence — Dis 

missal of suit — Review on ground of 
discovery of new and important matter 
—Such matter must be existing at date 
of decree 

144 I C 103=1 R 1933 Mad 377= 

A I R 1933 Mad 485. 

-O. 47, R. 1—New evidence—Fresh 

documentary evidence cannot be admit¬ 
ted in review unless sufficient reasons 
are given for non-production at time of 
trial 

10 O W N 454=A 1 R 1933 Oudh 328 (2). 

Other Sufficient Reason 
‘ ^O. 47, R. 1—Other sufficient reason 

Any other sufficient reason ” — 
Error not apparent on face of the 
record hut of that nature *’— Case hold 
came under heading “ any other suffi¬ 
cient reason ” in O. 47. R. 1 
146 I C 231=6 R A 276 =14 L R A Rev 731 
= 17 R D 921=A I R 1933 Ail 778. 

R* 1 Other sufficient reason 
"j Error in law is not contemplated with¬ 
in error apparent on face of record 

1933 A L J 75 = 55 All 196 = 
AIR 1933 All 274. 
47, R. 1 Other sufficient reason 


CIVIL P. C.. O, 47, R. 1-Other Sufficient 
reason 

—Mistake on point of law is not good 
ground for review 

141 I C 188=34 P L R 88=1 R 1933 Lah 68 

=A I R 1933 Lab 169. 

—O. 47, R. 1 —Other sufficient reason 
-—O, 47, R. 1 is definitive of limits with¬ 
in I which review :is permitted—Words 
any other sufficient reason ’'’mean 
reason sufficient on grounds at least 
analogous to those specified immediately 
previously 

138 I C 379=13 Lah 546= 33 P L R 290 = 
I R 1932 Lah 496=A I R 1933 Lah 596. 

- O. 47, R. 1—Other sufficient reason 

—Mistake of law cannot be apparent on 
face of record {Per Waller, J., Pandalai, 
J., di&eri7ig) 

145 I C 346=1932 M W N 153 = 38 M L W 
I 257=65 M L J 173 = 6 R M 50 = 

I AIR 1933 Mad 631 (F B). 

I- o. 47 . R. 1—Other sufficient reason 

' — Review cannot be granted merely 
because judgment or order proceeds on 
' incorrect exposition of law 

145 I C 993=6 R M 183=65 M L J 387= 
38 M L W 604=A I R 1933 Mad 662. 

- O. 47. R. 1—Other sufficient rep,son 

—Court passing order on certain appli¬ 
cation in chambers without parties be¬ 
ing present—It is sufficient reason for 

Court to grant review of that order 
135 I C 695=7 Luck 350=1 R 1932 Oudh 
55=8 OWN 1267= A I R 1932 Oudh 63. 

i -O. 47, R. 1 —Words *‘ Any other 

I sufficient reason ” are ejnsdem generis 
I —Cases relied on by Court,’ but not dis¬ 
cussed at the Ear is no ground for 
review 

135 I C 533 = 11 Pat 519=13 P L T 384 = 

' I R 1932 Pat 24o=A I R 1932 Pat 275. 

' -O. 47, R. 1 —Other sufficient reason 

— Mere fact that subsequent Special 

Bench of High Court has differed from 

, ruling sought to be impugned is no 

; ground for allowing review 
I 139 I C 788=1 R 1932 Rang 203 = 

: AIR 1932 Rang 129. 

I Power OP CouiiT 

; - O. 47. U. 1 — Power of Court — 

I Executing Court reporting satisfaction 
to original Court — Former Court can 
' still entertain application to set aside 
its previous order 

; 145 I C 995 = 6 R A 223=1933 A L J 1032 = 

I AIR 1933 All 783 {F B). 

Procedure 

-O. 47, R. 1 (a) —Procedure—An- 

plication for review must be filed before 
api> 0 al is lodged 

144 ! C 561=36 C W N 40 = 
I R 1933 Cal 323 = A I R 1932Cal 
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CIVIL P. C., O. 47, R, 1—Procedure 

- O. 47, R. l-^Procedure—Review— 

Three stages described—Petition for re¬ 
view rejected at second stage—Appeal 
pending against order sought to bs re. 
viewed—Such appeal is competent 

139 I C 436=55 Mad 871=1 R 1932 
Mad 678=1932 M W N 1124=63 M L J 
357=36 M L W 242=A I R 1932 Mad 669 

- O. 47, R. 1—Procedure—Judge can¬ 
not review his own order, unless notice 
of review application is sent to opposite 
party 

A 1 R 1933 Pat 643 (2). i 

- O. 47, R. 1—Procedure—Review 

application for carrecfcing error — Court 
should confine decision only to that | 
matter 

145 I C 158=6 R R 26= 
A I R 1933 Rang 151. 

Revision 

-O. 47, R. 1—Revision—Appeal from 

order granting review—Appellate Court 
confusing between reasons for review 
and order on review acts illegally—Re¬ 
vision lies 

140 I C 409=28 N L R 221 = 1 R 1932 

Nag 150=A i R 1932 Nag 177. 

Scope of 

- O. 47, R. 1—Scope of Presidency 

Towns Insolvency Act S. 8 (x)—S. 8 

is more general than O. 47, R. 1 

139 i C 587=34 BLR H75 = l R 1932 
Bom 511=A I R 1932 Bom 569. 

MISCE I. E AN EOU S 

——“O. 47. R. 1—Miscellaneous oi'der 
under O. 47 hold to be without jurisdic- » 
tion 

14 I I C 188 = 34 P L R 8S=I R 1933 
Lah 68=A 1 R 1933 Lah 169 

-O. 47. R. 2—Review application 

based merely on ground of hardship can¬ 
not be ontei fcainod by successor-in-ofiico 

133 I C 466=1931 A L J 595=15 
R D 547=1 R 1931 Al! 674 =12 L R A 
Rev 283 = A I R 1931 All 605. 

-O. 47, Ri*. 2 and 5—District Judge 

and Additional Judge are not members 
of the ?nme Court 

141 I C 392=34 P L R 229=1 R 1933 

Lah 117=A 1 R 1933 Lah 130. 

-O. 47, R. 2—Power of successor is 

wider than under O. 47, R. 2 

139 I C 903=13 P L T 576 = 1 R 1932 
Pat 284=A ! n 1932 Pat 321. 

-0.47, R. 4 —Ground of review— , 

Review on ground that ruling of High 

Court had not boon brought to its notice 

on previous occision is wrong 

132 I C 825=11 L R A Rev 362=1 R 1931 
Ali 559=15 R D 16=1931 A L J 889= 

A I R 1931 All 91. 

-O. 47, JC 4 (2) (!jJ—New matter > 


CIVIL P. C., O. 47, R. 4 
must be proved not to be within ap¬ 
plicant’s knowledge 

137 I C 430=1 R 1932 Cal 302=54* 
C L J 490=A 1 R 1932 Cal 265. 

-O. 47, R. 4—Decree modified in 

review — Appeal lies from decree as 
modified 

131 I C 258=34 C W N 1002=1 R 1931 
Cal 434=A 1 R 1931 Cal 323. 

- 0 47, R. 4 (2) (b)—Under O. 47, 

R. 4, “Strict proof” means formal proof 

145 1C 766=6 R M 131 = 
A I R 1933 Mad 217. 

-O. 47. R. 5—Court refusing to alter 

original decree—Parties are relegated to 

original decree 

131 I C 258=34 C W N 1002=1 R 193L 
Cal 434=A 1 R 1931 Cal 323. 

-O. 47. R. 5—Judge deciding absent 

for six months—Application when can¬ 
not be'heard it can be heard by another 
Judge 

145 I C 810 = 14 P L T 234 = 6 R P 207= 

A 1 R 1933 Pat 433. 

- O. 47, R. 7—Appeal against order 

granting application for review lies only 

in cases mentioned in O. 47, K. 7 

146 1C 231 = 6 R A 276=14 L R A Rev 
731=17 R A 921=A I R 1933 All 77S 

—- O. 47, R. 7—Final order—Meaning 

of, explained—Order granting review is- 

not final order—Mere fact that appeal 

is permissible against order under O. 47 

R. 7, does not make case tit for appeal 
to His Majesty 

140 I C 110=54 All 40I = IR 1933 All 604= 
1932 A L J 235=A I R 1932 All 318,. 

- O. 47, R. 7—Order rejecting ap¬ 
plication for review is revisable under 

S. 2*52 Agra Tenancy Act (1926) 

135 i C 547 = 1931 A L J 529 = 1 R 1932. 
All 83=15 R D 498=12 L R A Rev 243 = 

53 All 715=A I R 1932 All 92. 

- O. 47, R. 7—Order granting review 

can ho appealed only one or other of 

grounds specified in O. 47, R. 7 

37 C W N 705=A 1 R 1933 Cal 727 (1). 

- O. 47, R. 7—Order granting review 

sot aside on appeal—All subsequent pro¬ 
ceedings under order fall through 

13S 1 C 713 = 36 C V/ N 212 = 1 R 1932 
Cal 493 = 55 C L J 98=A I R 1932 CaJ 552 

- O. 47, R. 7 and O. 43 R. 1 (w)— 

Appeal under O. 43, K. 1 (w) lies only 

on grounds specified in O. 47, R. 7. 

141 I C 188=34 P L R 8S=I R 1933 Lah 

68=A I R 1933 Lah 169 

-O. 47, R. 7—Ordei granting review 

—Appeal is competent only in circum¬ 
stances mentioned in O. 47, R. 7 

141 I C 392=34 P L R 229=1 R 1933 Lah. 

117 = A 1 R 1933 Lah 103* 
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CIVIL P. C., O. 47, R. 7. 

-Oi 47, B,. 7—Rule allowing appeal 

from order granbing review is controlled 

bv R. 7 

140 I C 409=28 NLR 221 = 1 R 1932 Nag 

150=A 1 R 1932 Nag 177. 

-O. 47, R. 7—Appeal against order 

granting review must be restricted to 

grounds set forth in O. 47, R. 7 

135 I C 695=1 R 1932 Oudh55=7 Luck 
350=8 OWN 1267=A 1 R 1932 Oudh 63. 

-O. 49—R. 89, O. 21 applies to sale 

on original side of High Court under 
mortgage 

133 1 C 587 = 58 Cal 510=1 R 1931 Cal 

715=A 1 R 1931 Cal 688. 

-Appendix E. Form No, 29. Condi¬ 
tion 3—Condition 3 gives Court quasi 
revisions I discretion 

135 I C651=9 Rang 608 = 1 R 1932 Rang 

59=A I R 1932 Rang 17. 

-Appendix G, Form No, 11—Form 

should bb construed with reference to 
O, 44. R. 1—It refers to cases where 
notice is given with reference to Rr: 1 
and 2 and has nothing to do with quos- 

fion mentiouo'l in O. 44, R. }. Proviso 

139 I C 652=55 Mad 982=36 M L W 33 = 
63 M L J 28 = 1 R 1332 Mad 755 =1932 

M W N 537=A I R 1932 Mad 523. 

- Sch. 2—Agreement of parties to 

abide by sworn lestimony of certain per¬ 
son nob corning within purview of Sch. 2 
nor under Ss. 9 and 10, Oaths Act— 
Agreement in question may be with¬ 
drawn or resiled from by any party be¬ 
fore statement is made in Court 

137 I C 263 = 1932 AL J 71 = 1 R 1932 All 

291=1 R 1932 All 166. 

-Sch. 2—Arbitrators cmnot t'o into 

question not referred to them—Arbitra¬ 
tion against firm — Decision as to who 
are partners neol not bo deacidecl by arbi- | 
trators—It should be decided in execu¬ 
tion proceedings or bv separate suit 

140 I C 761=34 BLR 737 = 1 R 1933 Bom 

35=A 1 R 1932 Bom 375. 
Sch. 2 —Rules mane by Rengal Gov- 
ernmeDt li. 22 (7j—Award by arbitra¬ 
tor can be enforced v,*itliout filing it in 
Court under Sch. 2—Such awards need 
not bo stamj^ed 

37 C W N 649=60 Cal 900 = 


_^ AIR 1933 Cal 695 (2;. 

2—Award given after time 
ixed in agreement—No evidence as to 

time — Award ia not. valid 
^ ^ 57=A I R 1933 Lah 173 
bch. 2, Para. 1 — [f substantial 
lustice IS done High Court is nr', bound 
to interfere with award even though 
reference to arbitration is not proper. 

A I R 1933 All 924. 


CIVIL P. C , Scb. 2, Para 1. 

- Sch. 2, para. 1—Suit by assignee of 

promissory note against executant and 
assignor—Executant pleading that note 
is fictitious and not supported by con¬ 
sideration—Assignor is interested party 
and not merely pro forma defendant and 
reference to arbitration made by execu¬ 
tant and plaintiff without plaintiff hav¬ 
ing discharged assignor is altogether 
I invalid 

] 1933 A L J602=A I R 1933 AII739. 

1 - Sch. 2, para 1—Whether same par- 

‘ ties can refer controversy between them 

I to arbitration leaving differences beb- 

; ween one of them and some other party 

i bo be settled by Court— (Quaere) 

1933 A L J 602=A 1 R 1933 All 739. 

I -Sch. 2. Para. 1—Partition suit— 

j Parties referring dispute to three per¬ 
sons one of whom was authorized to 
report decision to Court is a reference 
, to arbitration and statement filed by 

i such person is award 
145 I C 403 =1933 A L J 149=6 R A 62= 

' AIR 1933 All 313. 

- Sch. 2, Para. 1—Agreement cannot 

he revoked except for good cause 

137 I C 198=1932 A L J 331 = 1 R 1932 All 

317=AI R 1932 All 348. 

i -Sch. 2, Para. 1—Suit pending— 

Parties agreeing to abide by statement 
‘ of certain person—Such agreement 

’ amounts to agreement to accept adjust¬ 
ment 

137 i C 263=193 2 A L J 7 1 =I R 1932 AU 

291=A ! R 1932 All 166. 

- Sch. 2, Para. 1—All jiartics to 

contesting suit are not necessary parties 
to arbitration 

133 I C31=I R 1931 All 575=1931 A L J 
I 442=53 All 669=A I R 1931 All 453. 

■-Sch, 2, Para. 1 —Party’s signature 

is not necessary on application for refer- 

. 133 I C 606=1931 A L J 904—I R 1931 AH 

718=A i R 19.31 All 320 (1). 

- Sch. 2. Para. 1—I'^xistence of dif¬ 
ference or dispute is essential condition 
for arbitrator’s jurisdictiou — More non¬ 
payment by one partner does nob 
amount to disnute 

130 I C 5S8 = I K 1931 Bom 268=33 BLR 

51=A I R 1931 Bom. 164. 

-Sch. 2, Para 1—Concurrence to 

application being presented is nocos- 
sir^—Mere concurrence to refer is not 
sufficient. 

142 1 C 678 = 34 P L R 247 = 1 R 1933 

Lah 2G5. 

Sch. 2, Para. 1—Application ad¬ 
dressed to Court presented to cemmis- 



G27 


628 


CuRBENT Digest, 1931-1933 


•CIVIL P. C., Sch. 2, Para. 1 

sioner that parties agreed to refer 

dispute to arbitration is proper presenta- _ 

tion to Court. i 

10 O W N 1102=A I R 1933 Oudh 521. 

- Sch.. 2, Para. 1—Where some of the 

interested parties do not agree to refer 
matter to arbitration the award and de¬ 
cree nassed thereon are invalid 

10OWN790 = 14LRACr 613 = 17 RD, 

764=A 1 R 1933 Oudh 384. 

- Sch. 2, Paras. 1, 17 and 20—Pro¬ 
visions of schedule are permissive and 
not mandatorv 

131 I C 443=1 R 1931 Oudh 203=8 OWN 
71=6 Luck 591=A 1 R 1931 Oudh 127. 

- Sch. 2, Para. 1—Application to 

refer to arbitration need nob be in writ¬ 
ing and award made thereon is valid 
and binding 

A I R 1933 Rang 407. 

- Sch. 2, Para. 1 —In cases of arbi¬ 
tration there should be uhberrima fidae 

on part of all parties concerned | 

143 I C 635 = 1 R 1933 Sind 139= 1 

A I R 1933 Sind 68. j 

- Sch. 2, Paras. 1 and 17 — Revoca¬ 
tion of arbitration is allowed on showing ! 
good cause—Arbitrator found to be bro¬ 
ther of son-io-law of one of the parties , 

—This is sulVicienb cause of revocation ^ 

143 I C 635=i R 1933 Sind 139= 

A 1 R 1933 Sind 68, 

- Sch. 2, Para. 1—Death of parties I 

whether revokes reference— Quaere 

143 I C 635 = 1 R 1933 Sind 139= 

A 1 R 1933 Sind 68. 

- Sch. 2, Para. 3—When whole case 

is referred, Court need not frame issues 

noting points in dispute referred to the 

arbitrators 

143 I C 191 = 54 All 297 = 1 R 1933 
All 202=A 1 R 1932 All 665. ' 

I 

- Sch. 2, Para. 3—Powers of arbitra- ! 

tor—Plea of jurisdiction—Arbitrator can 
decide 

143 1 C 191 = 54 AM 297 = 1 R 1933 
AH 202=A I R 1932 AH 665. ; 

-Sch. 2, l^ara. 3 (l) — Reference to 

arbitration through Court—Scope of in- 
rjuiry is scope of suit—Neither arbitra¬ 
tor can exceed his duties nor Court has 
jurisdiction to ])ass decree in terms of 

award where arbitrator has so exceeded 

A I R 1933 Mad 862. 

-Sch. 2, Para. 3—Partition suit re¬ 
ferred to arbitration— Coin promise with- , 
out Court's sanction consented to by 
guardians on behalf of minors and ac 
cojibed by arbitrators—Such guardians 
cannot subseQuently plead that consent *• 


CIVIL P. C., Sch. 2. Para. 3 

will nob affect minor’s rights 

A I R 1933 Mad 862. 

-Sch. 2, Para. 3—“Matter in differ¬ 
ence”—If Court is competent to pass a 
certain decree on application, reference 
by Court directing arbitrators bo pass 
aame decree is within jurisdiction 

139 I C 842=1 R 1932 Sind 158= 

A I R 1932 Sind 77. 

-Sch. 2, Para. 4 —Arbitrator cannot 

be appointed umpire 

138 I C 651 = 1 R 1932 Cal 481=36 
C W N 332 = A I R 1932 Cal 491. 

- Sch. 2, Para, 4—Umpire, powers of 

—Difference of opinion between arbitra¬ 
tors—Umpire is not prevented from de¬ 
ciding case entirely on his own opinion 

144 I C 1020 = 6 R L 48= 
A I R 1933 Lah 587. 

- Sch. 2, Para. 5—Arbitrator cannot 

bo appointed without notice from one 
party to other 

137 I C 514=1 R 1932 AH 328=53 All 778 
= 1931 A L J 682=A I R 1931 All 761. 

- Sch. 2, Para. 5 and S. 115—Gourc 

appointing arbitrator without notice to 
other party—There is material irregula¬ 
rity in procedure and S. 115 applies 
137 I C 514=1 R 1932 All 328 = 53 All 778 
= 1931 A L J 682=A I R 1931 All 761. 

- Sch. 2, Paras. 5 and 17 (4)—Agree¬ 
ment by parties to refer dispute bo arbi¬ 
tration of two persons—Third person 
named as umpire in case of difference of 
opinion—Arbitration not carried out— 
Application after three years by a party 
to have agreement to refer filed in Court 
— Beferei^ce ordered to be filed, and cn 
one arbitrator refusing to act, umpire 
appointed sole arbitrator—Appointment 
held nob valid either under para» 17 (4) 
or under para. 5 

134 I C 733=33 BLR 1022=1 R 1931 
Bom 541 = A 1 R 1931 Bom 529 (2). 

- Sch. 2, Para. 5 (2) — Appointing 

fresh arbitrators without complying with 
para. 5 (2)—Order is without jurisdic¬ 
tion and revision lies 

A I R 1933 Oudh 540. 

- Sch. 2, Para 8—Court cannot set 

aside its own order superseding reference 
to arbitration 

138 I C 524 = 1 R 1932 All 417= 

A I R 1932 All 656. 

-- Sch. 2, Para. 8 — Case referred to 

arbitration cannot be tried by Court ex¬ 
cept under provisions of Code 

129 I C 162 = 6 Luck 393=1 R 1931 Oudh 
82=7 OWN 1043=A I R 1932 Oudh 151, 

- Sch. 2, Para. 8 — Application for 

extension of time—Court can take all 
circumstances into consideration inolud 
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CIVIL P. C., Sch. 2, Para. 8 
ing allegation of misconduct of arbitra¬ 
tor 

A I R 1933 Pat 566. 

- Sch. 2, Para. 10 — Whether oral 

award is good— Quaere 

A I R 1933 Lab 777 (2). 

- Sch. 2, Para. 10 — Oral award— 

Whether can extinguish decretal debt 
depends upon terms of reference and 
award 

A I R 1933 Lab 777 (2). 

-Sch. 2, Para. 10—Para. 10 applies | 

to arbitration through intervention of 
Court only 

135 I C 518=11 Pat 131 = 1 R 1932 Pat 38 = 

12 P L T 733=A I R 1932 Pat 60. 

I 

-Sch. 2, Para. 11 — Umpires taking 

outside advice on general principles of 
law and using discretion in refusing to 

state special case is not misconduct 

134 I C 1080=8 OWN 1066=35 C W N 
1287=58 I A 381 = 1 R 1932 P C 8=1931 
A L J 1116 = 33 BLR 1536 = 54 C L J 372 I 
= 61 M L J 623 = 34 M L W 676 = 55 Mad 

93=A 1 R 1931 P C 289 (P C). 

- Sch. 2, Para. 12 and 0.23, R. 3 — 

Reference of dispute to arbitration—De¬ 
fendant’s subsequent statement that if \ 
plaintiff made certain statement on oath ! 
decree might be passed as prayed for in 
plaint—Plaintiff making required state¬ 
ment on oath—There is no compromise 
as defined in O. 23, R. 3 and arbitrator 
was not deprived of his powers to give 
whatever award he thought proper 

A I R 1933 All 956. 

-- Sch. 2, Paras. 12, 14 and 15 — 

Art. 158, Lim. Act, applies to objections 
filed under para. 15 and not those filed i 
under para. 12 or para 14, Sch. 2 ! 

1933 A L J 519=A I R 1933 AH 648. 

“j Sch. 2, Para. 12 — Persons whose ; 
rights are not affected by award cannot j 
be substituted in place of parties to j 
appeal against award and appeal in 
absence of proper substitution on death 
■of party abates ' 

142 I C 50=36 C W N 1007 = 56 C L J 365 
_R 1933 Cal 218=A I R 1933 Cal Cl. ( 

I^ara. 12 (rt)—Plaintiff suing i 
for partition of property—Defendant re¬ 
sisting alleging previous partition of 
suit property and that paddy and money- 

partitioned— 

Arbitrators in award dealing with paddy 
and money-lending business—Trial Court 
held justified in modifying award to that 
•extent 

^ 848=1 R 1932 Cal 539 = 36 
C W N 1069=A 1 R 1932 Cal 713 j 


CIVIL P. C., Sch. 2, Para. 12 

-Sch. 2. Para. 12 — Modification 

of award— Court acting with material 

irregularity—Revision is competent 

141 I C 72=34 P L R 34=1 R 1933 Lab 

63=A I R 1933 Lab 139. 

- Sch. 2, Para. 12 (c)—Clericial slip 

in decree and award on which it was 

based can be amended 
140 I C 412=9 OWN 803 = 1 R 1932 Oudh 

402=A 1 R 1932 Oudh 293. 

- Sch. 2, Para. 12— Appeal on award 

—Courts have long ceased from sitting 
in appeal on award either with regard 
to errors of law or error on questions of 
fact 

A I R 1933 Sind 292. 

- Sch. 2 ,Pdra.l3—Scope—Under Para. 

13 Court has full power to grant costs of 
arbitration when award contains no suffi¬ 
cient provision concerning them and the 
question has not been referred to arbitra¬ 
tion—.-Xs for costs incurred in final stage, 
i. e., after objootions are filed and in¬ 
vestigated, Court has undoubtedly power 
to grant costs of this proceeding 

136 I C 789 = 54 AH 122 = 1 R 1932 All 

241=1931 A L J 1155= 
A 1 R 1932 AH 183 . 

- Sch. 2, Para. 14—Registered agree¬ 
ment to refer dispute to five arbitrators 
—One arbitrator absent—Parties agreeing 
orally to abide by award by four arbitra¬ 
tors only—Oral agreement held not bo 
modify registered agreement— But case 

held not fib for exercise of discretion 

135 I C 230=1931 A L J 1087 = 1 R 1932 

AH 54=A I R 1932 AH 154. 

- Sch. 2, Paras. 14 and 15 — Separa¬ 
ble portion of award bad — Remainder 

if good can be maintained 

135 I C 230=1931 A L J 1087 = 1 R 1932 

AH 54=A I R 1931 AH 154. 

-Sch. 2, Para. 14 — Question referred 

to arbitration— Arbitrators giving only 
provisional order leavinf4 certain ques¬ 
tion to be decided by Court — Award 
should be remitted for reconsi-leration 

14G I C 22 = 6 R L 161 = 
A I R 1933 Lab 530. 

- Sch, 2, Para. 11— Award determin¬ 
ing matter not referred —It is optional 
with Court to remit it 

131 I C 303=12 L L J 314 = 1 R 1931 Lab 

431 =A 1 R 1931 Lab 215. 

-Sch. 2, Para 14 — In the absence of 

objection by party Court is not hound 
suo motu bo remit award under para. 14 
— High Court will not interfere in re¬ 
vision with decree passed on awaid as 
made 

1933 M W N 831 = 38 M L W 330 = 65 
M L J 376=A I R 1933 Mad 697. 
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CIVIL P. C., Sch. 2, Para. 14 

--Sch. 2, Para. 14— Transfer of case 

to another Court after order of i’eference 
but before award— Award filed before 
Court to which case transferred— Latter 
Court has jurisdiction to pass decree in 
terms of award 

10 O W N 1196=rA I R 1933 Oudh 547. 

-Sch. 2, Para. 14 (c)—Award is ordi¬ 
narily final except in case of corruption 
and fraud or where question of law arises 
on face 

10 o W N 1196=A I R 1933 Oudh 547. 

•-Sch. 2, Para. 14 (c)— “Farov of law 

apparent on face of record” Fxtraneous 
coDsideratioos not appearinf- on face of 
award cannot be introduced —“ Irrespec¬ 
tive ruuniage expenses cf coparcener can 

be allowed at time of ]^artitivn 

145 I C 465=27 SLR 96=6 R S 32= ' 

A i R 1933 Sind 260 | 

-Sch. 2, Para. 15— I'mpries raking ^ 

outside advice cn general principles of 

law and using discretion in refusing to 

state si)ocial case is not misconduct 

134 I C 1080 = 8 O W N 1066 = 35 C W N 
1287 = 53 i A 382 = 1 R 1032 P C 8=1931 
A L J 1116 = 33 BLR 1536 = 54 C L J 372 
= 61 M L J 623=34 M L W 676 = 55 Med 

93=A 1 R 1031 P C 289 (P C; 

——Sch. 2, H. 15—No revision lies from 

order setting aside award and dirootiug 

trial of suit to prrxieed 

138 1 C 215 = 34 BLR 376 = 1 R 1932 Bom 

355=A I R 1932 Bom 232. 

-Sch. 2, l^ar.a. 15—One party to sub- 

inisrdon guilty of laches—■ Other party is 

entitled to repudiate oven in abse/ice of 

formal legal notice unless unreasonal)!© 

delav isexnlaiufd 

134 I C 733=33 BLR 1022 = 1 R 1931 
Bom 541=A 1 R 1931 Bom 529 (2). 

— Sch. 2, I'ara. I5'(l) {e )— Words "or 

being otherwise ipvalid” refer to invali¬ 
dity of the kind referred to in proceding 

sentenvcfii of Cl. 1 ('*) 

* 130 I C 209 = 58 Cal 628 = 35 C W N 238 

= 52 C L J 298=A I R 1931 Cal 211. 

-Sch. 2 Pa.ras. 15 and Jb—liofcrence 

itself itnpugnod for want of consent — 

Aru’-Ciil lies 

130 1 C 137 = 3 4 C W N 813^ I R 1931 Cal 

329 = A I R 1931 Cal 109. 

-Sch. 2, Para. 15 (i) (•’), 1 and 2 — i 

Foundation of jurisdiction under para, 15 i 


! CIVIL P. C.. Sch. 2, Para. 15 -aJ 

‘ There is no roiscooduct- 

129 I C 428=58 Cal 269=1 R 1931 Cal. 
204=34 C W N 689=A 1 R 1931 Cal 53. 

-Sch. 2. Para. 16— Some arbitrators 

giving evidence in arbitration proceedinga 

before them— Parties allowing them to 

I do so and raising no objection— Gonduot 

: of parties shows that it was within their 

contemplation w hile entering into con- 

I tract to refer that they should thus give 

evidence and so will be bound by award 

1 passed 

' 129 I C 428=58 Cal 269=1 R 1931 Cal 204 

1 =34 C W N 689=A I R 1931 Cal 53. 

— — Sch. 2, Paras. 15 and 16— Order 

setting aside award—Award and order re- 

fusir.g objections are interlocutorv 

143 I C 309=34 P L R 651 = 1 R 1933 Lah 

337 = A 1 R 1933 Lah 692. 

-Sch. 2. P.'tra. 15 (o )— "Deing other¬ 
wise invalid” — Doctrine of ejusdem 

geunris cannot ho invoked 

136 I C 11 = 13 Lah 528=33 P L R 163= 

I R 1932 Lah 187 = A I R 1932 Lah 239. 

-Sch, 2, Para. 15—Conduct of arbi¬ 
trator arriving at decision by secret in¬ 
quiry and relying on opinion of third 

persons amounts to judicial misconduct 

131 I C 220=A I R 1931 Lah 111. 

-Sch. 2, Para. 15—Arbitrator finding 

suspicious entry in account books and 
not atkiug parties to explain it, bub ask¬ 
ing third person his opinion — This 
1 amounts to ndsconducb 

' 130 I C 833=A I R 1931 Lah 65 (1). 

—■—Sch. 2, Para. 15— Examination of 
witnesses necessary— Failure amounts to 
misconduct 

130 I C 833=A I R 1931 Loh 65 (1). 

-Sch. 2, Para 15—All arbitrators not 

functioning at hearing— Objection not 
t:\k6n and merits of award not affected 
thereby—Order confirming award is nob 
open to revision 

i AIR 1933 Mad 862. 

-Sch. 2, Para, 15—Misconduct by 

I arbitrators would justify setting aside of 

award—Py waiver right of objecting is 

lost—What amounts bo waiver depends 

on circumstances 

133 I C 522 = 34 Pyi L W 507 = 

I R 1931 Mad 762=1931 M W N 451 = 

A I R 1931 Mad 619. 

-Sch. 2, Para. 15—Award not through 


(l) fc) is pfiias. 1 and '2 j 

' 130 I C 137 = 34 CAV N 813 = 1 R 1931 . 

Cal 329 = A I R 1931 Cal 109. I 

-Sch. 2, I'ara. 15— One arbitrator 


Court and containing mistake—Court 

will nob interfere to rectify 

133 I C 522 = 34 M L W 507= 
I R 1931 Mad762=1931 MWN 451 = 


absent at some sittings— Nothing impor¬ 
tant, done in his absence — Fvoiybhing 
douo once again when all present — 


A I R 1931 Mad 619 

-Sch. 2, Para. 15 and S. 105 (l)— 

Oruor setting aside award is an order af- 


1 
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CIVIL P. C., ScK. 2. Para. 15 
fdcfeing decisioQ of case witbin the moan¬ 
ing of S. 105 (l) 

10 O W N 1177=A I R 1933 Oudh 563. 

-Sch. 2, Para. 15—Award made after 

expiration of period allowed—Court has 
jarisdicbioD to refuse to set it aside on 
this ground 

10 O W N 1177=A I R 1933 Oudh 563. 

-Sch. 2, Paras. 15 (c) and 10—Objec- 

tion to award disallowed and decree pas¬ 
sed—Award becomes bnal and decree is 
not open to revision 

10 O w N 669=A I R 1933 Oudh327. 

Sch. 2, Paras. 15 and 16—Neither 
appeal nor revision lies against decree in 
accordance with award even though in¬ 
valid 

137 1C 151=7 Luck ^42=1 R 1932 Oudh 

222=9 OWN 191 = 
A I R 1932 Ondh 156. 

Sch. 2, Para. 15—Misconduct by 
arbitrator Court has inherent jurisdic¬ 
tion to deal with even though award is 
not made 

A I R 1933 Pat 566. 
Sch. 2, Para. 15 Arbitrator autho¬ 
rized to deal with costs as they would 
be dealt with by Court—Dismissal of 
suit by arbitrators but plaintiff awarded 
Rs. 2,000 as costs, ordinary costs being 
about Ra. 100, even though not claimed 
in suit or evaa before arbitrator—Award 
must ho set aside 

air 1933 Sind 295, 

Sch. 2, Para. IG (l) (c)—Objections 
to award disposed of by competent Court 

Decree passed in accordance with award 

cannot be challenged in revi'^ion 

134 I C 30 = 1 R 1931 All 798 = 
o ^ 906=A 1 R 1932 AH 76. 

Sch. 2, Para. 16—Judgment deli¬ 
vered according to award but without 
giving ten days fop objection—Judgment 
cannot be reversed 

133 I C 31 = 1 R 1931 All 575 = 
11931 A L J 442=53 AH 669 = 
o ^ ^ A I R 1&31 AH 453 

Sen. 2, Para. 16 (l) and (2)—Ap. 

peal againsc judgmsat on modified award 

Sub-Para. 2 bars maintainability of 
appeal 

r 848=1 R 1932 Cal 539 = 

_ ^ 1069=AI R 1932 Cal 713. 

bch. 2, Para. 16—Appeal preferred 
against decree based on modifiel award 

under bona fide belief that appeal lies— 
Appeal can be converted into one from 
order modifying award and extension of 
time can be granted 

r ^ Cal 539 = 

36 C W N 1069=A I R 1932 Cal 713 
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-Sch. 2, Para. 16—Reference with¬ 
out valid submission—Appeal lies 
130 I C 209=58 Cal 628= 35C W N 238= 
52 C L J 298=A I R 1931 Cal 211. 

Sch. 2, Para, lb Reference on mi¬ 
nor’s behalf without Court’s leave is no 
ground of appeal 

130 I C 209=58 Cal 628=35 C W N 238 = 
52 C L J 298=A I R 1931 Cal 211. 

'Sch. 2, Para. 16 (2) Neither ap¬ 
peal nor revision is competent from order 
refusing objection 

143 I C 309=34 P L R 651 = 

I R 1933 Lah 337=A I R 1933 Lah 692. 

Sch. 2, Para, 16 (2) Reference to 
arbitration—Question of invalidity—No 
appeal lies 

143 1 C 535 = 14 Lah 165=34 P L R 393_ 

air 1933 Lah 426. 

Sch. 2, Para. 16 (2) Provision of 
appeal bars revision 

143 1 C 585=14 Lah 165=34 P L R 393 = 

air 1933 Lah 426. 
Sch. 2, Para. 16 Award includes 
modified or corrected award—Decree on 
award is not appealable 

141 I C 72=34 P L R 34 = 

I R 1933 Lah 63=A I R 1933 Lah 139. 

Sch. 2, Para. 16 (2) No appeal 
lies from decree in accordance with 
award even when validity of reference is 
impugned 

136 I C 11=13 Lah 528 = 33 P L R 163 = 

I R 1932 Lah 187=A 1 R 1932 Lah 239 

-Sch. 2, Para. 16 (2)—Appeal from 

decree basel on award does not lie on 
ground that party appealing was not 
party to reference 

131 ! C 348 = 32 P L R 44 = 12 Lah 408 = 

^ 1931 Lah 126. 

Sch. 2, Para, IG (2) ‘Party inter¬ 
ested” Question must ha decided on 
facts of each case 

131 I C 348=32 P L R 44=12 Lah 408 = 

CLOT. Lah 126. 

Sch. 2, Para. 16 (l)—Court can pass 

decree on award if parties dedre without 
giving time to full objections 

134 I C 282=1 R 1931 Nae 154 — 
_. 27 N L R 240=A i R 1931 nVAiJ. 

Couri acting 

without jurisdiction in passing decree in 

terms of award under Para. 16—Revi 
9100 is competent 

91196 = A I R 1933 Oudh 547 

Sch 2, Para. 16 (2)—Objection re¬ 
fused as barred- Decree in accordance 

with award—No appeal lies and revision 
is competent 

142 I C 835=1 R 1933 Rang 46= 

I R 1933 Rang 38. 


Sch. 2, Para. 16 


. , Objections filed 

in time yet refused amounts to failur 
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CIVIL P. C.. Sch. 2, Para. 16 2 

of jurisdiction 

142 I C 835 = 1 R 1933 Rang 46= 

A I R 1933 Rang 38. 

-Sch. 2, Para. 17 — Application to 


arbibratiou by attorney of firm with 
consent of one partner — Pleader only 
putting in application for reference on 
attorney’s instructions and on his own 
motion -Another partner wanting to set 
aside reference — Such reference should 
be set aside 

138 I R 386 = 1 C 1932 Cal 458= 
36 C W N 8=A 1 R 1932 Cal 343. 

-Sch. 2, Para. 17—Arbitrator named 

refusing to act—Dominant intention to 

refer to arbitration—Court can appoint 

fresh arbitrator—Test laid down 

A I R 1933 Lah 18. 

-Sch. 2, Para. 17 — Mere inaction 

does not cut limitation — Delay must 
an>ount to abanclonrreo^ ^ ^ 

-Sch. 2, Para. 17 — Arbitration — 

is fundamental cause of 
application under Sch. 2, 


llefusal to, 
action for 
Para. 17 


Sch. 2. 


A I R 1933 Lah 18. 
Para. 17 and S. 80—Ap¬ 


plication under I’ara. 17 is not suit 

1 ^ 7 '? <^ 266 = 33 P L R 508=1 3 Lah 672 = 

1 R 1932 Lah 314 = 
A 1 R 1932 Lah 374. 


file agreement does not oust jurisdiction 
of arbitrators 

137 1 C 198=1932 A L J 331 = 
I R 1932 All 317=A 1 R 1932 All 348. 

-Sch. 2, Para. 17—One partner has 

no implied authority to refer suit to 

arbitration 

138 I C 386 = 1 R 1932 Cal 458= 
36 C V/ N 8=A I R 1932 Cal 343. 

-Sch. 2, Para. 17 — Reference to 


1931-1933 

CIVIL P. C., Sch. 2, Para. 17 

tor in lieu of one wbo died, and so suit. 

could not be stayed - 

129 I C 638=60 M L J 676=54 Mad 469= 

I R 1931 Mad 302=32 M L W 905 = 
1930 M W N 1028=A I R 1931 Mad 28. 

- Sch. 2, Paras. 17 and 20 — Appli¬ 
cation under paras. 17 and 20 is nob suit 

141 I C 83=A 1 R 1933 Pesh 18. 

- Sch. 2, Paras. 17 and 20 — Refer¬ 
ence to arbitration and dismissal of suit 
—Application for filing the award under 

para. 20 is maintainable 

141 I C 83=A I R 1933 Pesh 18. 

- Sch. 2, ParaF. 17 (D arid 18—Agree¬ 
ment to refer to arbitration of two per¬ 
sons— No provision as to appointment of 
substitute in case of refusal of arbitrator 
named in agreement to act — One arbi¬ 
trator refusing to act and suit tiled— 
Held that stay should not be given 
under para. 18 

A I R 1933 Rang 331. 

- Sch. 2, Para. 17—Sufficient cause is 

not confined tocasesof fraud, coercion or 
undue influence 

143 IC 635=1 R 1933 Sind 139= 

A I R 1933 Sind 66. 

- Sch. 2, Para. 17—Defendant can at 

once show cause of revoking submission 

bo arbitration — He need not wait till 

completion of award 

143 I C 635 = 1 R 1933 Sind 139 = 

A 1 R 1933 Sind 68. 

- Sch. 2, Para. IS — Arbitration Act, 

S. 19—Presidency Small Cause Courts 
Act (1882), S. 38—Trial Judge refusing 
stay for referring to arbitration — Evi¬ 
dence led—Decree passed—High Court 

cannot interfere and order stay 

144 I C 643 = 35 BLR 287 = 

I R 1933 Bom 312=AI R 1933 Bom 202. 

- Sch. 2. Para. IS—Presidency Small 

Cause Court, Bombay, can stay suit bo 


— Sch. 2. Para. 1/ and Ss. lb to .-0 enable parties to refer t.o arbitration 
rovisions cf Ss. 16 to 20 govern appli- ■ 134 I C 705 = 33 B L R 759= 


f'Tl’ioDS under Sch. 2, Para. 17 
cations unuo ^ ^ 218 = 32 P L R 464 = 

I R 1931 Lah 554 = 
A I R 1931 Lah 673. 

-Sch. 2, Pp-ras. 17, 18 and 9 — T'.vo 

hrobhers refeiring disputes to arbitration 
— Agieomeiit specifying three arbitrntors, 
but not providing for in case one died- 
One arbibro.bor dying before completion 
of proceedings—One brother filing suit 

and other applying for stay of 
para 18—As provisions of paras. 1 to lo 
cannot he applied to arbitration out of 
Court except in so far as tliey are con¬ 
sistent with provisions of agreement to 


1 R 1931 Bom 513=55 Bom 503 = 

A I R 1931 Bom 343. 

-Sch. 2, Para. 18—Portion of relief 

nob within clause in contract ^lain 

subject however within arbitration clause 

—Proceedings can be staved 

134 I C 529 = 58 Cal 1107 = 
IR 1931 Cal 833 = 53 C L J 321 = 
35 C W N 514=A I R 1931 Cal 772 (2). 

-Sch 2, Para. 18—Arbitration clausa 


in contract—Matter to be referred mixed 
up with matters not to be referred— 
Court’s duty as to staying of proceedings 
—Action as to matters not referred 
should go on unless such matters were 
X.?Cour^ou7rn;radd third arbitra- i main matter, and matters referred rvere 
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CIVIL P. C,. Sch. 2. Para 18 

of subordioafce and trifling nature 
134 I C 529= 58 Cal 1107=53 C LJ321 = 
35 C W N 514=1 R 1931 Cal 833= 

A I R 1931 Cal 772 (2). 

Sch. 2, Para. 20—Application under 
para. 20 to file award — Court should 
have jurisdiction over the whole of the 
subject-matter of award 

143 I C 571 = 1933 A L J 741 = 

A I R 1933 All 380. 

Sch. 2, Paras. 20 and 21 — Court 
should pass separate formal-order direct¬ 
ing award to be filed and then decree 
according to award 

_1933 A L J 40=A 1 R 1933 All 166. 


j Sch. 2, Para. 20 — Arbitrators ap¬ 
pointed to partition certain property— 
Property consisting of debts due and 
capable of being partitioned—Arbitrators 
allotting debts en bloc to one and direct¬ 
ing him to pay certain amount to other— 
Award is not valid 

137 I C 198=1932 A L J 331= 
I R 1932 All 317=A I R 1932 All 348. 

Sch, 2, Para. 20 Award delivered 
out of Court Members of certain com¬ 
mittee agreeing that decision by com¬ 
mittee on any dispute relating to busi¬ 
ness or dealings bet ween members would 
be binding on them—Committee has no 
powers to leave decision of any matter 
entirely in the hands of oue or more of 
lbs members 

133 I C 531=1 R 1931 All 691 = 

AIR 1931 All 751. 

Sch. 2, Para. 20 Several pending 
suits referred to arbitration without ap¬ 
plying to Court for reference to arbitra¬ 
tion Award cannot be made rule of 
Court under para. 20 

, ^ 142 I C 195=34 P L R 340 = 

_* R 1933 Lah 176=A 1 R 1933 Lah 746. 

. Para. 20 Award partition- 

jug joint property including agricultural 
land by metes and bounds—Civil Court 
has no jurisdiction to entertain appli- 
cation for filing award and for passing 
aecres m accordance therewith 

IRiq.*-*! l ^43 I C 143 = 34 P L R 454 = 

318=A I R 1933 Lah 732 (2) 

U 20—Dispute between 

agreement in writing 

Arhitr?f-'"°? governed b? 

Arb.tr_^t on Act-Award made rule of 

Dourt In execution decree challenged — 

Decree .8 not nullity on face of ib- 

140 I C 180=A I R 1933 Lah'^ 


CIVIL P. C., Sch. 2, Para 2a 

Sch. 2, Para. 20—Agreement to refer 

future disputes is not illegal 

137 I C 807=33 P L R 934=1 R 1932 Lah 

354=A I R 1932 Lah 459. 
- Sch. 2, Paras, 20 and 21—Applica¬ 
tion—All that paras. 20 and 21 require 
is that Court should be satisfied that, 
tnatter was actually referred to arbitra¬ 
tion and award made thereon 

137 1 C 807 = 33 P L R 934=1 R 1932 Lah, 
_ 354=AIR 1932 Lah 459. 

Sen. 2| Para. 20^^Award oq oral 
submission is not invalid 
139 I C 355=36 M L W 486=1 R 1932 Mad 
659=63 M L J 610=1932 M W N 988=56 

_ , ^ Mad 85=A I R 1932 Mad 745. 

-Sch. 2, Paras. 20 and 21—‘Subject- 

matter of award” means “whole subject 

matter”—Court should have jurisdiction 

over whole subject-matter of award— 

Question of jurisdiction should be decided 
first 

139 I C 877=55 Mad 689=1 R 2932 Mad 
801=35 M L W 565=62 M L J 550 = 19l2 
M W N 234=A I R 1932 Mad 462 

-Sch. 2, Para. 20, and S. 104— Pro 

cedure under para. 20 is special one— No 
appeal lies except when decree is in 
excess of award—Provisions of para 20 

do not bar regular suit to enforce rights 
cieated by award 

139 I C 877=55 Mad 689=1 R 1932 Mad 
801=35 M L W 565=62 M L J 550 = 1932 
M W N 234=A I R 1932 Mad 462 

7 -Sch. 2, Paras 20 and 21—Appeal- 

Order filing or refusing to file award— 
Court.fee stamp of Ps. 2 is 
139 I C 622 = 9 OWN 800=1 R 1932 0®dl, 
367 = 6 Luck 703=A 1 R 1932 Oudh 

^5ch. 2, Paras. 20 and 21—Arbitra¬ 
tors can adopt formalities of their choice 
if nothing is said at time of roforonno 

135 I C-518=ll Pat 131 = 1^19^2 Pat 

38=12 P L T 733=A 1 R 1932 Pal 6o' 

Sch. 2, Para. 20 — Award v, ith 

respect to property situated partly in Bri¬ 
tish India and partly outside—Property 
not capable of separation — Whole decree 
based on award is vitiate::! 

135 I C 65 = 9 Rang 480=1 R 1932 Ran? 

17 = A 2 R 1931 Rang 252 (F B). 


Sch. 2, 1 


1 ra 


20 Subject-matter 


of award referring to charge over imiuo 
vabia property outside jurisdiction of 
Court to which ar)i)iica6ion under para ^^0 
was made—3-10 ousts jurisdiction ' of 
that Court 

131 1 C 182 = 1 R 1931 Sind 54 = 25 SLR 

204=A I R 1931 Sind 47. 


ch. 2, Para. 21—Award hied in 
Uourt nob set aside nor remitted for 

reconsideration—Award is enforceable as 
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IVIL P. C., Sch. 2, Para. 21 
decree—Decree caonot however he passed 
on such award as under Sch. 2, para. 
21, and is a nullity—But an award 
can be enforced at the instance of party 
to award 

142 IC 324 = 64 M LJ 341=1933 A LJ 
343 = 57 C L J 143=1933 M W N 178 = 37 
M L W 3 27 = 35 BLR 327 = 37 CWN401 
= G0 I A 71=30 Cal 670 = 1 R 1933 P C 

63=A 1 R 1933 P C 61 (PC). 

——Sch. 2, Para. 21—Munsif passing 
decree on award — No separate order 
directing iiling of award passed—Appeal 
tiled—‘Appellate Court must insist upon 
^lunsif to pass two separate orders and 
then ask appellant which order he 
Tjroposes to appeal against 

1933 A L J 40=A I R 1933 All 166. 

--Sch. 2, Para. 21 (2)—Appeal lies 

from order filing award 

143 1 C 423=1932 A L J 1090 = 

A I R 1933 All 59. 

-Sch 2. Para. 21—Award oifecfcing 

partit-ion—Immovable and movable pro¬ 
perty treated as one entire estate 

Award should not be split up 

143 1 C 423 = 1932 A L J 1090 = 

A i R 1933 All 59, 

-Sch, 2, I’.ira. 21. and S. 101 (l) (f) 

—As a result of Court’s order directing 

award to he tiled decree passed as per 

award — Hight of appeal given by S. 10-1 

(^) (f) is nob taken away 
134 I C 474 = 1 R 193 1 Oudh 378=8 OWN 
789=7 Luck 128=A I R 1931 Oudh 345. 

-Sch. 2. Para. 21 Error in law 

does not invalidate award _ ... 

129 I C 322 = 1 R 1931 Oudh 98=7 OWN 
1095 = 6 Luck 423 = A I R 1931 Oudh 6. 

-Sch. 3 — Presumption— Transfer cf 

decree to Collector for execution proved 
—Presumption is in favour of continu¬ 
ance of tliat state of things 
132 1C 568=1 R 1931 All 536=1931 A L J 

400=A I R 1931 All 541. 

_Sch. 3—Decree trauaferred to Collec¬ 
tor for execution—Civil Court has no 
jurisdiction to intarfaro with order pass¬ 
ed ^ 761 = A I R 1933 Bom 369. 

-Sch. 3. Paras. 1 to 10—Property 

in charge of Golloctor for execution of 
decree—dudgmeut-debtor is incompetent 

to mortgage or charge property Such 

inoi tgaee is v. imlly void . ¥ i 

132 I C 5S8-I R 1931 All 536=1931 AL J 

400 = A IR 1931 All 541. 

-Sch. 3. Para. 1, Cl. (b) and S. 68— 

Decree sent to Collector for execution 
Collector should let the land on pre¬ 
mium to raise amount of decree 
miaui .o B lR 761=A I R 1933 Bom 369. 


CIVIL P. C., Sch. 3, Para. 9 

-Sch. 3, Para. 9—Claim for rateable 

distribution not brought to Collector’s 

notice—Right to claim it by suit is not 

barred—It is immaterial that decree 

noted as satisfied will have to be opened 
1933 A L J 1102=A I R 1933 All 666. 

-Sch. 3, Para. 9 (3) (c) (3)—Decree- 

holder purchaser—Price allowed bo be 
sab off—Still rateable distribution takes 
effect 

1933 A L J 1102=AI R 1933 All 666. 

-^Sch. 3, Para. 9 (l)—-Phrase “hold 

the balance at the disposal of the Court” 
means Collector has no power to dispose 
of balance as be likes without instruc¬ 
tions from civil Court— Execution of 
mortgage decree— Omission to claim 
future interest allowed by decree Col¬ 
lector without instructions from civil 
Court paying the balance of sale pro¬ 
ceeds to j'jdgmont-debtor—Charge which 
mortgagee has over mortgaged property 
attaches to substituted security in the 
form of sale proceeds—Mortgagee should 
apply for execution for interest against 

balance of sale proceeds 

133 I C 423 = 1 R 1931 All 663=1931 A L J 

1064=A I R 1931 All 700. 

-Sch. 3. Para. 11 —Mortgage in con- 

travention of para. 1 908 . 

-Sch. 3. Para. 11—Para. 11 only par¬ 
tially imposes disability on judgment- 
debtor as regards transfer of proporc^ 

Such transfer in nob forbidden bv it 

144 1 C 373 = 1 R 1933 All 421 = 

A I R 1933 All 468. 

-Sch. 3, Para. 11—Debtor alienat¬ 
ing property though restrained under 
Para. 11—Such transfer is no transfer in 
law—Bub agreement contained in such 
transfer deed to repay money from his 
nersOD is enforceable 

porbuu J ^ 373 = 1 R 1933 All 421 = 

A I R 1933 All 468. 

-Sch. 3. Para. 11— Mortgage decree 

against father transferred to Collector 
for execution— Collector seized of ftH 
property—Junior member cannot deal 

with the property ^ , 

132 I C 568 = 1 R 1931 All 536=1931 A LJ 

400 = A I R 1931 All 541. 

-Sch. 3. Para. 11— Prohibition in 

para. 11 does nob apply to decree m 

which sale is ordered a f i 

133 I C 314=1 R 1931 All 634=1930 A LJ 

1594 = A I R 1931 All 38. 

-Sch. 3, Para. 11““C” Form pend¬ 
ing —Sale lixed— Mortgage by judgment- 

debtor —Decree-holder paid out or con- 
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•CIVIL P. C., Sch. 3, Para. 11 

sideration—Mortgage is not void 

AIR 1933 Nag 238. 

COMPANIES ACT (6 of 1882). 

•- S. 126 — Contributory dying—No 

dimitatioQ to bring representatives on 
record 

141 I C 168=34 P L R 79=1 R 1933 Lah 

76=A I R 1932 Lah 648. 

—C7 of 1913) 

-Allahabad High Court Rules, Rr. 57 

and 58—Time under R. 58 runs after 

service of notice under R. 57 

139 I C 552=63 M L J 859=54 All 827= 
60 I A 1235 BLR 312=37 C W N 373=57 
C L J 157=36 M L W 529=1932 M W N 
1141=9 OWN 839=1 R 1932 P C 291 = 

A 1 R 1932 P C 240. 

--Executing Court has no concurrent 

jurisdiction with Court under Act 

133 1 C 566=58 Cal 913'=I. R. 1931 Cal 
694=35 C W N 299=A I R 1931 Cal 569. 

-Act overrides Provincial Insolvency 

Act (1920)—Where there is a conflict 
•between Companies Act and Insolvency 
Act, provisions of Companies Act must 
be given effect to 

134 I C 200=32 P L R 367=12 Lah 678= 

1 R 1931 Lah 904=A I R 1931 Lah 351. 

-S. 2 (3)—All orders under Act must 

be passed by Court under Act 

133 I C 566=58 Cal 913=35 C W N 299 = 

I R 1931 Cal 694=A I R 1931 Cal 569. 

- S. 4 (2)—Unregistered trade asso- | 

ciation is not unlawful i 

136 I C 84 = 1 R 1932 All 132 =1931 A L J i 
84=53 All 316=A I R 1931 All 83. 

- S. 4—Association of 100 members 

—Subscriptions to be paid by lots of 
members—Association whether required 
registration and subscriptions whether 

can be claimed back (Quaere) 1 

143 I C 580 = 34 P L R 663 = 1 R 1933 Lah i 

369=A I R 1933 Lah 121. 1 

-S. 4—Company—Partnership of 13 ' 

unregistered firms— Aggregate number 
of members exceeding 20 is liable to as- 
sessmenb of income-tax on its profits al¬ 
though not registered 

32 P L R 335=A I R 1931 Lah 376. j 

4 —Society consisting of more 
than twenty persons formed to help the 
;poor—Society doing money lending busi-. 
•ness and out of the gaiu subscription to 
be returned to members—Society falls 
iunder 3. 4 

140 1 C 467=10 Rang 490 = 1 R 1933 Rang * 

7=A 1 R 1932 Rang 167. 
f—S. 4 (2) Meaning of “gain” is ac¬ 
quisition It is not limited to pecuniary 
gain 

.140 I C 467=10 Rang 490=1 R 1933 Rang 

7=A 1 R 1932 Rang 167. 

1931-33 T. D.—41 A: 42 


COMPANIES ACT, S. 4. 

-s. 4 — Unregistered partnership 

agreement is void— (Obiter) 

141 I C 290=26 S L R 395=1 R 1933 Sind 

41=A I R 1933 Sind 29. 
■-S. 4 —Preliminary decree fer dis¬ 

solution of partnership by consent—In¬ 
herent powers cannot be invoked for 
vacating it because of non-registration 
—Plaintiff is estopped 
141 1 C 290=26 S L R 395=1 R 1933 Sind 

41=A I R 1933 Sind 29. 

S. 18, Table A—Presumption is that 
table A has been incorporated in the 
Articles of Association 

130 1 C 534 = 10 Pat 249=1 R 1931 Pat 282 

12 P L T 215=A I R 1931 Pat 44. 

-S, 18. Table A, Arts. 24 to 26— 

Notice by directors for payment of a 
call does not by itself render forfeiture 
of shares—There is no binding foreiture 
unless it be declared by directors and 
mere notice of forfeiture does not excuse 
from payment of calls 

130 i C 534=10 Pat 294=12 P L T 215 = 
! R 1931 Pat 1S2=A 1 R 1931 Pat 44. 

S. 20 Share holders can vary 
number of directors without altering 
Articles of Association by special resolu¬ 
tion 

143 I C 7=1933 A L J 290=55 All 399= 

A I k 1933 All 344 

— S. 21 (2)—Ser vice of notice in pur¬ 
suance of resolution is necessary to con¬ 
stitute valid call 

140 I C 252=59 Cal 1186 = 1 R 1932 Cal 694 
=36 C W N 589=A 1 R 1932 Cal 716. 

21 and Od Suit for arrears of 
allotment and call money is small cause 
suit 

143 I C 723 = 34 P L R 592=1 R 1933 Lah 

381 = A I R 1933 Lah 657. 

^ —Company meeting for elec¬ 
tion of certain Directors from share- 
holdors — Chairman oruering poll on 
certain futui'e day — Chairman absent 
and hence poll nob taken—Co-option of 
Directors by. remaining olhce-holding 
Directors —Action ultra vires against 
Company’s Articles of Memorandum— 
Some share-holders can sue to set aside 
this procedure and for order for new 
election 

136 1 C 193 = 1 R 1932 Mad 257=34 M L W 

746 = 61 M L J 724=A I R 1937 Mad 100. 

-s. 21—Ultra vires transaction by 

company creates no debt and conbrihu 

tories are not liable to pay it durim* 
liquidation proceedings 

133 i C 378 = 33 M L W 741 = 1 R 1931 Mad 
730 = 60 M L J 270=A I R 1931 Mad 792 
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COMPANIES ACT, S* 22 

I S. 22 Pledge after liquidation is 
void if without Court’s permission 

1933 A L J 1332=A I R 1933 All 607. 

S. 22—Registrar can refuse to re¬ 
gister alteration of articles 
141 I C 177=63 M L J 917=36 M L W 942 
= 1933 M Cr C 129 = 1 R 1933 Mad 89 = 

AIR 1933 Mad 129. 

-S. 23—Registered corporate body j 

is entity distinct from its members 

Firm though can sue and be sued is 
not such legal entity 

130 I C S98 = I R 1931 Bom 278=33 BLR 

^IUtA I R 1931 Bom 178. 

S. 23 Companie-s incorporated 
under Act are separate legal entities— ; 
Two companies so incorporated are not ; 
same persons even though share-holders ■ 
in both are sanm 

146 I C 56 = 12 Pat 216=14 P L T 149 = 6 . 

R P 225=A I R 1933 Pat 196. i 

S. 29—Rank is not bound to re¬ 
cognize trust in respect of its shares, j 
but Courts can do so 

133 I C 241 = 1 R 1931 Bom 353 = 33 BLR 

250 = A I R 1931 Bom 269. 

-S. 30—By merely subscribing to 

memorandum of association, person be¬ 
comes memb r nf company 
143 I C 762=1933 A L J 233 = 1 R 1933 All 
329 = 55 All 417=A 1 R 1933 All 334 , 

-S. 32 (l)—To sustain charge under ' 

S 32 (i) previous return must he shown 
to be correct 

138 I C 317=1932 Cr C 501=1 R 1932 Mad 
553 =33 Cr L J 589=1932 M WN 1157 = 

5 M Cr C 148 = 35 M L W 661 = 

A I R 1932 Mad 497. 
*—S. 33 — Bank is not bound to re¬ 
cognize trust in respect of its shares, 
but Court can do so 

133 I C 241= I R 1931 Bom 353 = 33 BLR 

250 = A I R 1931 Bom 269. 

-S. 38—Suit for recovery of call 

money barred — Natuo continued as 
bliaie-holder and subsequent forfoituie 
Oi shares does not revive dal)t 

10 O W N 447 = A I R 1933 Oudh 285 

-S. 40—Iverson whose name is en¬ 
tered in register of members is presumed 
to be member 

A I R 1933 Lah 1016 (2). 

-- S. 40—Plntry of person’s name in 

register of members—Presumption is 

tliat he is member of the companv 

142 I C 704 = 33 P L R 973 = 1 R 1933 
Lah 250=A 1 R 1933 Lah 108, 

- S. 40- "Mere entry of shareholder's 

name in company’s register does not 
amount to allotment 

141 I C 120 = 64 M L J 130=1933 M W N 
157 = 56 Mad 391 = 37 M L W 808 = 

I R 1933 Mad 77=A I R 1933 Mad 320 


COMPANIES ACT, S. 59 

S. 59—Suit for arrears of allotment 
and call money is small cause suit 

143 I C723=34 P L R 592= 
I R 1933 Lah 381=A I R 1933 Lah 657. 

S. 82 Registrar can refuse to 
register alteration of article 

141 I C 177 = 63 M L J 917=36 M L W 
942=1933 M Cr C 129=1 R 1933 Mad 89= 

AIR 1933 Mad 129. 
S. So—De facto director signing 
plaint—Act is validated by S. 86 —Mere 
raising doubt as to his position is not 
showing that his appointment was 
invalid 

134 I C 737=9 Rang 56=1 R 1931 
Rang 305 = A I R 1931 Rang 139. 

S. 86 —Defendants raising question 
of competency of director to sign and 
verify plaint—They are entitled so to 
cross oxamino him as to expose all facts 
bearing on that question 

130 I C 843=A ! R 1931 Rang 54. 

-S. 87 and Appendix A, Form 26— 

Company does not commit ofl'ence by 
not filing notice of change among 
directors within 30 dlys 

131 I C 592=1931 Cr C 279=35 C W N 
227 = 1 R 1931 Cal 480 = 58 Cal 882=32 
Cr L J 778=A I R 1931 Cal 265 (1). 

S. 87 (2)—Failure to file notice of 
change among Directors w'ithin oO days 

—No olVcnco is committed 

138 I C 317=1932 Cr C 501=1 R 1932 
Mad 553=33 Cr L J 589=1932 M W N 
1157 = 5 M Cr C 148=35 M L W 661 = 

A 1 R 1932 Mad 497. 

S. 104—Duty payable on con¬ 
veyance 13 not required to be levied on 
agrosmeut for allotment of shares by 
company in future. 

137 I C 337=1932 A L J 394 = 

I R 1932 All 322= 
A 1 R 1932 All 291 (S B).. 

-S. 105—Ag reement to take shares 

by contractor of company—Allotment 

money paid—Balance to be recovered in 

cash or from value of goods supplied — 

Contract does not contravene S. lOo 

139 I C 552 = 63 M L J 859 = 54 All 
827 = 60 I A 1 = 36 M L W 529 = 1932 
MWN1141 = 90WN 839=35 B L R • 
312=37 C W N 373 = 57 C L J 157= 

I R 1932 P C 291=A I R 1932 PC 240. 

-S. 109—Debentu res creating float¬ 
ing charge on undertakings, properties, 
assets and interests present or future— 
Admission by debenture, holders in 
their action that they did not affect 
immovable property—Subsequent appli¬ 
cation by liquidators for direction— 
Debenture holder held bound by admis¬ 
sion—He did not acquire right, title 
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or interest in immovable property and 
could not control such securities—He 
had however charge over debts due 
to bank 

134 1 C 651 = 58 I A 323=34 M L W 569= 
I R 1931 P C 299=33 BLR 1338= 
61 M L J 589=1931 M W N 910 = 1931 
A L J 804 = 54 C L J 117=35 C W N 
1034=59 Cal377=AI R 1931 P C 245 (P C). 

-S.109, Proviso 4 — Mortgage or 

charge created by company on immo. 
vable property is not necesarily interest 
in immovable property—Debentures 
charging company’s assets, present and 
future, must be registered under Regis¬ 
tration Act, S. 17 

131 I C 689=53 C L J 269 = 1 R 1931 
Cal 481=58 Cai 136=34 C W N 605 = 

A I R 1931 Cal 223. 

Ss. 131 (2) and 282—Auditors sign¬ 
ing auditors report below false balance 
sheet make false statement and are 

282 

134 I C 993 = 25 SLR 297 = 1 R 1931 
Sind 145=A I R 1932 Sind 4. 
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liable under S. 


S. 132—Sulhcient provision against 
bad debts—Interest on bad debts can 

be carried to profit and loss account 

140 I C 31 = 26 SLR 211=33 Cr L J 
891 = 1933 Cr C 36=A 1 R 1933 Sind 12 

-S. 134 (4) — Bal aoce shf'et not 

due—Accused cannot be charged for not 
filing it 

138 I C 317=1932 Cr C 501 = 1 R 1932 
Mad 553=33 Cr L J 589=1932 M W N 
1157 = 5 M Cr C 148=35 M L W 661 = 

A I R 1932 Mad 497 
S. 152 Dispute between mort¬ 
gagee bank and mortgagors referred 
to arbitration—No agreement in writ¬ 
ing that reference would bo governed 
by Arbitration Act—Award made rule 
of Court III execution decree chal¬ 
lenged—Decree is not nullity on face 

of it—Executing Court cannot go 
beliind decree 

140 I C 180=A I R 1933 Lah 46.. 

Mciq(^* — Arbitration Act 

(1899J S. 3 (including proviso) does 

not affect arbitrations under Companies 
Act 

^ 64 = 33 P L R 1048=14 Lah 
249—I R 1933 Lah 57=A I R 1933 Lah 44. 

3. 152—S. lo2 is .merely enabling 
section 

1 C 399=1 R 1931 Lah 591 = 32 

_1 CO ^ ^ 444=A I R 193 1 Lah 555. 

Object of is to extend 
operauion of Arbitration Act to cases 
wmch could not otherwise be made 
Bubjaet of arbitrition under Arbitration 


Act 

132 I C399=32 P L R 444=1 R 1931 
Lah 591=A I R 1931 Lah 555. 

—S. 152—S. 152 is subject to applica- 
bility of Arbitration Act to local area 
where suit is instituted 

132 I C 399= I R 1931 Lah 591=32 
P L R 444=A I R 1931 Lah 555. 

S. 152—Arbitrations under S. 152 
not restricted by Arbitration Act 


are 
S. 2 


S. 152 


136 I C 445=13 P L T 169 = 

A I R 1933 Pat 49. 

Award filed in District 


I Court Decree in accordance with award 
Execution application filed — Passing 
of decree may be ignored and prayer for 
execution should be treated not as one 
for execution of decree but for execution 
of award itself 

143 I C 435 = 1 R 1933 Pesh 23 = 

AIR 1933 Pesh 66. 

Ss. 153 and 202 Liquidation pro¬ 
ceedings Court rejecting scheme pro¬ 
pounded for carrying them out — Pro¬ 
pounder not contributor or creditor of 
company He has no right to appeal 
against order of Court 

136 I C 491 = 33 BLR 1495=1 R 1932 Bom 

^^®7--56 Bom 16=A I R 1932 Bom 78. 

S. 153 — Liquidation — Effect of 

scheme under S. 153 is to relieve the 

company and contributory from liability 

further than imposed bv the scheme 
136 I C 491=33 BLR 1495- = I R 1932 Bom 

^*87 = 56 Bom 16=A I R 1932 Bom 78. 

S. 153 In exercising jurisdiction 
under S. loS Court should see whether 
piovisions of statute have been complied 
with; secondly that porsonu present at 
meeting have acted bona fide and not ad¬ 
verse to interest of classes they repre¬ 
sented Court does not sit merely to re¬ 
gister decree of majority of creditors or 
share-holders but to see tiiat scheme is 
reasonable as regards interests of all — 

Court has wide discretion in this matter 

140 I C 128=33 P L R 979 = 

c air 1933 Lah 51. 

Ds. 153 and 202 Appeal lies against 

order rejecting scheme under S. 153 
140 1 C 133=10 Rang 438=1 R 1932 Ranc 

209=A I R 1932 Rang 154 

S. 153 Court can prescribe and 
settle terms of proxy form 

140 1 C 133 = 10 Rang 438=1 R 1932 Rane 

209=A 1 R 1932 Rang 154 

^ S. 153-—Duty and function of Court 
in sanctioning scheme presented to it 
stated * 

140 I C 133 = 10 Rang 438=1 R 1932 Rang 

209=A I R 1932 Rang 154. 
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-S. 153 — Scheme unreasonable — 

Onus is on objectors 
140 I C 133 = 10 Rang 438=1 R 1932 Rang 

209 = A I R 1932 Rang 154. 

■-S. 153—Order rejecting proxy forms 

used at meeting under S. 153 and requir¬ 
ing tliPwt another meeting should be held 
is “judgment ' within Fietters Patent 
(Rangoon), Cl. 13 

137 I C 444 = 10 Rang 189 = 1 R 1932 Rang 

129=A I R 1932 Rang 96. 

-S, 153 — Scrutineers appointed to 

help chairman whose decision under 

order of Court is to 1)6 final as to admis. 

sibility of any proxy, have no locus 

standi to file petition for directions as 

to validity of certain proxies used at 

statutory meeting 

137 I C'444=10 Rang 189=1 R 1932 Rang 

129 = A I R 1932 Rang 96. 

-S. 155 — Voluntary winding up — 

Liquidator without order from Court can 
make call and receive payment—In com¬ 
pulsory winding up tlioro is no provision 
enabling liquidator to make call without 
order oi Court—Gall is really cantribu- 
tion to assets of company for purpose of 
winding up 

139 1C 882 — 36 C W N.409 = I R 1932 Cal 
664 = 59 Cal 1099 = A I R 1932 Cal G91. 

--S 156—Person’s name apTjoaring us 

shareholder under contract — Fact of 

name appearing fastens liability on 

windin'^ ui>—Contract is immaterial 

139 fC 552=63 M L J 859 = 54 All 827 = 
60 I A 1=36 M L W 529 = 1932 M W N 
1141 = 9 O W N 8 39 = 35 R L R 312 = 37 C W 
N 373 = 1 R 1932 P C 291 = 57 C L J 157 = 

A I R 1932 P C 240 (P C). 

-S. 156 — Momhor does not become 

“T>ast tnoiTiber” by mere death 
143 I C 762 = 1933 A L J 233=1 R 1933 All 
329 = 55 All 417 = A I R 1933 All 334. 

--S. 157—Galls made by company— 

IMoney due and unpaid on share—Fjiabi- 

litv attaches on winding np under S. I.')? 
139 PC 882 = 36 C W N 409 = 1 R 1932 Col 
664 = 59 Cal 1099=A 1 R 1932 Cal 691. 

-S. 158—Subscriber remains morn her 

of company till his shares are validly 
traDsfevrel or company accepts surren¬ 
der of shaves 

133 I C 424 = 1 R 1931 All 664 = 

A 1 R 1931 All 701. 

-S. 15S (2) — Claim against share¬ 
holder for balance due—Claim loss than 

Rs fOO—Still second anpeal lies 
140 ! C 252 = 59 Cal 1 186 = 1 R 193 2 Cal 694 
= 36 C W N 589 = A I R 1932 Cal 716. 

-S. 159—Order l)y High Court direct¬ 
ing payment in Imperial Bank is purely 
precautionary measure —Iligh Court has ‘ 


COMPANIES ACT, S. 159 
power to order contributories to pay offi¬ 
cial liquidator direct 

139 I C 882=36 C W N409=I R 1932 Cal 
664=59 Cal 1099=A I R 1932 Cal 691. 

-S. 159—Ultra vires transaction by 

company creates no debt and contribu- 
tories are not liable to pay it during 
liquidation proceedings 

133 I C 378=33 M L W 741=1 R 1931 Mad 
730 = 60 M L J 270=A I R 1931 Mad 792. 

-S. 160—Hindu joint family consist¬ 
ing of members other than father and 
son—Son is liable as legal representative 
of father 

143 I C 762=1933 A L J 233=1 R 1932 All 
329 = 55 All 417=A I R 1933 All 334. 

- S. 160—Contributory dying —■ No 

limitation to bring representatives on 
record 

141 I C 168=34 P L R 79 =I R 1933 Lah 76 

=A I R 1932 Lah 648. 

—S. 162 — One shareholder having 
preponderating voice is of itself no rea¬ 
son for winding np 

136 1 C 114=1932 A L J 825=61 M L J 
783=54 C L J 439 = 36 C W N 54=58 I A 
416=35 M L W 1=34 BLR 321 = 1932 
M W 171=55 Mad 180=! R 1932 P C 66 

=A I R 1932 P C i (P C). 

- S. 162—Non-payment of dividend 

regularly is no ground 

136IC 114=1932ALJ 825 = 61 M L J 
783=54 C L J 439=36 C W N 54=35 
M L W 1 = 58 I A 416=34 BLR 321 = 

1932 M W N 171 = 55 Mad 180 = 
I R 1932 P C 66=A I R 1932 P C 1 (P C). 

- S. 162—Ultra vires transaction by 

directors is bv itself no ground 

136 I C 114=1932 A L J 825=61 M L J 
783 = 54 C L J 439=36 C W N 54=58 I A 
416 = 35 M L W 1=34 BLR 321 = 1932 
M W N 171 = 55 Mad 180 =I R 1932 P C 66 

=A I R 1932 P C 1 (P C). 

- S. 162 — Company formed for pay¬ 
ing oil family debts— “ Just and equit¬ 
able " clause in S. 162 (vi) — Requisites 
— It must bs shown that substratum of 
Company lias gone or deadlock has ari¬ 
sen 

133 I C 321=58 Cal 716 =I R 193 1 Cal 673 

= A 1 R 1931 Cal 692. 

- S. 162 — If company is commer¬ 
cially insolvent, order under S. 162 can 
be passed 

143 I C 135=1 R 1933 Lah 315 = 

A I R 1933 Lah 301. 

-—S. 162 — Owing to irregularities 

company was unable to pay its debts 

and whatever jjroperty it possessed was 

imperilled — Held company be wound 

^’^138 I C 344=33 P L R 754=13 Lah 603= 

I R 1932 Lah 476=A I R 1932 Lah 571. 
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-S. 162 — CompaDy for conduct of 

lottery is illegal even if some objects are 

philanthropic—Tt should be wound up 
139 I C 644=1932 M W N 904=63 M L J 
554=36 M L W 610=33 Cr L J 792= 

5 M Cr C 351=1933 Cr C 64=56 Mad 26 = 

AIR 1933 Mad 16. 

-Ss. 162 and 174 —• Object of com. ; 

pulsory winding up of company is : 
closing down its business—In ordering 
compulsory winding up Court should ! 
have regard to wishes of majority of 
creditors and if petition for compulsory 
winding up is opposed by majority of i 
creditors, Court should not ordinarily ! 

grant petition i 

137 I C 638=10 Rang 143=1 R 1932 Rang ' 

144=A 1 R 1932 Rang 75. ; 

-Ss. 162 (5) and 163 (l) — If on 

materials before Court there is no evi- ! 
dence'to justify finding that company is 
unable to pay its debts creditor should 
nob be allowed to lead oral evidence to 
prove it 

133 1 C 483 = 9 Rang 323=1 R 1931 Rang 

'259=A I R 1931 Rang 306. 

-S. 163—P revisions as to service of 1 

statutory notice under S. 163 (1) must ; 
bo strictly observed 

133 I C 321 = 58 Cal 716=1 R 1931 Cal 673 

= A 1 R 1931 Cal 692. 

-§. 163 (l) — “ Dsmand under his I 

hand ” means demand signed by credi- ] 

tor himself ' 

133 1 C 483 = 9 Rang 323 = 1 R 1931 Rang 

259=A I R 1931 Rang 306. 

-S. 163 (l)—What would be position 

if creditor unable personally to sign de- I 
mand — {Quaere) 

133 I C 483=9 Rang 323 = 1 R 1931 Rang 

259=A I R 1931 Rang 306. 

-S. 166—Contributory can apply 

for winding up of company 

138 I C 344 = 33 P L R 754=13 Lah 603 = 

I R 1932 Lah 476=A 1 R 1932 Lah 571. 

-Ss. 168 "and 227 (2)—Petition by 

some share-holders for winding up dis- 
missed—Company subsequently granting ■ 
lease for ten years of certain property j 
by resolution in general meeting — I 
Winding up order made in appeal in , 
meantime — Lessee in possession and 
paying rent regularly—Lsase should not 
be rleclarecl void, where company has no 
creditors 

136 I C 114=1932 A L J 825=61 M L J 
783 = 54 C L J 439=36 C W N 54 = 58 I A 
416=35 M L W 1 = 34 BLR 321 = 1932 
M W N 171=55 Mad 180 =I R 1932 P C 66 

= A I R 1932 P C 1 (P C). 

-S. 171 — Objection as to want of 

leave not taken in Court of first in- 


COMPANIES ACT, S. 171 

stance cannot be raised in appeal 

37 C W N 909 = A 1 R 1933 Cal 809. 

- S. 171 —Prohibition in S. 171 does 

not override Criminal P. C.. S. 145 

143 I C 795=1933 Cr C 705=37 C W N 
932=34 Cr L J 640 = 1 R 1933 Cal 484= 

A I R 1933 Cal 433 (2). 

- S. 171 —Crown debts have no prio¬ 
rity 

137 I C 870 = 1 R 1932 Cal 371 = 59 Cal 327 

=A I R 1932 Cal 430, 

-S. 171— Secured icroditor applying 

for leave to sue—Leave should ordina¬ 
rily be granted 

139 I C 504=33 P L R 555=1 R 1932 Lah 

588=A I R 1932 Lah 475. 

- S. 171 —Leave of Court is essential 

even in case of execution of decree ob¬ 
tained by Government 

134 I C 429 = 1 R 1931 Pat 461 = 

A 1 R 1932 Pat 1. 

- S. 171 —Court cannot permit pro¬ 
ceeding which would give priority to any 
creditor and which would absorb all 
available assets—Crown debts have no 
priority 

134 I C 429 = 1 R 1931 Pat 461 = 

A I R 1932 Pat 1. 

- S. 174 —Winding up order made— 

Majority of contributories declaring 

themselves in favour of appeal in name 

of company— Such appeal is competent 

—Contributories are appellants 
136 I C 114=1932 A L J 825 = 61 M L J 783 
= 54 C L J 439 = 36 C W N 54 = 58 I A 416= 
35 M L W 1 = 34 BLR 321 = 1932 M W N 
171=55 Mad 180 = 1 R 1932 P C 66= 

A I R 1932 P C 1(P C). 

-Ss. 174 and 17S (2)—Winding up 

order passed—Official' Liquidator not yet 
appointed—Company having no credi¬ 
tors—Contributories in meeting unani¬ 
mously declaring dividend—Dividend so 
distributed ought not to !.^e ordered to 
be repaid 

136 I C 114=1932 A L J 825 = 61 M LJ 783 
= 54 C L J 439=36 C W N 54 = 58 ! A 416 = 
35 M L W 1=34 B L R321=193 2 M W N 
171 = 55 Mad 180 = 1 R 1932 P C 66= 

A I R 1932 P C 1 (P C). 

- S. 174 —Fully paid up shareholder 

has right to appear and bo heard 

132 I C 633=58 Cal 62 = 1 R 1931 Cal 585 = 

A I R 1931 Cal 391. 

-S. 174 — Compulsory winding up 

proceedings — Company cannot be al¬ 
lowed to come in and fight battle for 
grievances of individual shareholders 
132 I C 633 = 53 Cal 62 = 1 R 1931 Cal 585= 

A I R 1931 Cal 391. 

S. 174 —PositioQ of fully paid up 
shareholder is difTerent from that of 
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COMPANIES ACT. S. 174 
contributory 

132 I C 633=58 Cal 62=! R 1931 Cal 585 = 

AIR 1931 Cal 391. 

S. 175 Liiquidator should be pro. 
ferred to receiver appointed at instance 
of secured creditor 

133 I C 186=1 R 1931 Cal 650 = 58 Cal 

946 = A I R 1932 Cal 76. 
(2) \\ indi ng up order passed 

Odicial Ijiquidafeor not yet appointed 
■—Company having nocredifcors—Contri¬ 
butories in meeting unanimously declar¬ 
ing dividend Dividend so distributed 

ouglit not to bo ordered to be repaid 
136 I C 114=1932 A LJ 825=61 M L J 783 
= 54 C L J 439=36 C W N 54=58 I A 416= 
35MLW l = 34BLR32l = 1932MW N 
171=55 Mad 180 = 1 R 1932 P C 66 = 

AIR 1932 P C 1 (P C). 

— Ss. 179 and 1S7 Official Liquidator 
with powers conferred by S. 179 appoin¬ 
ted after compulsory winding up of com. 
pany Liquidator applying to have list 
of contri bu tori os prepared —Contributory 
making payment on call at instance of 
liquidator, before formal order under 
S. 1S7 is made cannot be ordered to 
make payment over again at instance of 
successor of liquidator after formal order 
bv Court 

139 I C 882 = 36 C W N 409 = 1 R 1932 Cal 
664 = 59 Cal 1099=A I R 1932 Cal 691 

S. 184 — Ljiquidabion proceedings ' 
—I'^erson entered in list of contributories 
and notice given to him to put forth his 
objection—Objection disallo wed because 
objector failed to get bis name regis- ' 
tered as per R. 85 of rules framed by 
High Court under the Act—Order held 
not proper—Cass should have been de- , 
cided on merits after asking him to got 
his name registered as per R. 85—Ap- 
plication of 11. 85 to person served with 
notice held doubtful i 

135 I C 688=32 P L R 835 = 1 R 1932 Lah ' 

160=A I R 1932 Lah 123 (1) 

• S. 184 (2)—Liability of legal re- , 
prosentative is limited to the extent of 
assets 

130 I C 534=10 Pal 249=12 P LT 215 = 1 R 

1931 Pat 182=A I R 1931 Pas 44. 
S- 185 Court has summary power j 
to pass interim order in respect of pro¬ 
perty to which pritna facie company is 
entitled 

142 I C 766=14 Lah 68 = 34 P L R 388 = 1 R 
1933 Lah 294=A 1 R 1933 Lah 437. 

- 'S. 185—Apf)iicatiou for refund of 

money paid to creditor byway cf fraudu¬ 
lent j)r 6 ferenc 0 does not lie 

139 I C 209 = 1 R 1932 Sind 111 = 26 S L R j 

102 = A IR 1932 Sind 106. ‘ 


COMPANIES ACT, S. i86 
j S. 186—Application by liquidators 
within three years cannot be dismissed 
as barred either under Jjimitation Act, 
S. 3 or Art. 181 

142 I C 7=35 B L R 319=1933 A L J 175= 
37 C W N 379=37 M L W 445=64 M L J 
403=57 C L J 166=1933 M W N 190=54 
All 1067=60 I A 13 = 1 R 1933 P C43 = 

AIR 1933 P C 63 (P C). 

S. 186—“Money due” —Sums barred 
at the date of application are not to be 
included 

142 I C 7=35 BLR 319=1933 A L J 175= 
37 C W N 379=37 M L W 445=64 M L J 

403 = 57 C L J 166=1933 M W N 190=54 
All 1067=60 I A 13 = 1 R 1933 P C 43 = 

A I R 1933 P C 63 (P C). 

-“S. 186—No new right is conferred 

on person applying (Per IPull Bench, 
Mukerji, J contra) 

1933 A L J I203=A I R 1933 All 789 (F B). 

- S. 194 — Powers of Court under 

S. 195 are very wide — Person whom 
Court thinks to be in possession of infor¬ 
mation useful for winding up company 

can be called and examined in Court 

130 I C 407 = 1 R 1931 Lah 279= 

A 1 R 1931 Lah 8. 

-Ss. 195 and 196—English decisions 

are not binding 

143 1 C 482=55 All 496=1933 A L J 229= 

A 1 R 1933 All 366. 

- S. 195 — Liquidator — Duties to¬ 
wards liquidator — Liquidator Reing 
oflicerof Court all reasonable information 
as to past transacticns must be given— 
Creditor refusing can be summoned under 
S. 195 

127 1 C 82 = 32 BLR 953=1 R 1930 Bom 
466 = 54 Bom 718=A I R 1931 Bom 2. 

-S. 195 —Alio wing services of coun¬ 
sel or not in inquiry uuder S. 195 is 
discretionary 

130 I C 407=1 R 1931 Lah 279 = 

A I R 1931 Lah 8. 

-—Ss. 195 and 196—S. 195 is intended 

to promote liquidation proceedings— 

S. 19G is intended to investigate conduct 

of those charged with its allairs 

130 I C 407=1 R 1931 Lah 279 = 

A 1 R 1931 Lah 8. 

-Ss. 195 and 202—Order finally de¬ 
ciding dispute between parties or depriv¬ 
ing party of substantial right bub nob 
formal or interlocutory order is appeal¬ 
able 

130 I C 407=1 R 1931 Lah 279= 

A I R 1931 Lah 8. 

-S. 196 —Particulars of fraud of per¬ 
son to be publicly examined must be 
given—But they need not be given with 
same particularity as in criminal charge 
—Mere general allegations are not sulli- 
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cient 

143 I C 482=55 All 496 = 1933 A L J 229= 

A I R 1933 All 366. 

- S. 202—Right of appeal—Right can 

be claimed only by the person whose 
right is adversely affected by the decree 
or who has interest in the subject matter 
of litigation 

136 I C 491=33 BLR 1495=1 R 1932 Bom 
187 = 56 Bom 16=A I R 1922 Bom 78. 

- Ss. 202 and 153 — Appeal lies 

against order rejecting scheme under 
S. 153 

140 I C 133 = 10 Rang 438=1 R 1932 Rang 

209=A I R 1932 Rang 154. 

Ss. 202 and 237—S. 202 includes 
order directiog official liquidator to start 
prosecution 

132 1 C 474=1 R 1931 Sind 90 = 

A I R 1931 Sind 120. 

* --S. 207, Table A, Arts. 14 and 2S— 

D being subscriber of one share of com¬ 
pany of Rs. 2.000 paying Rs. 500 and 
failing to pay balance on 2nd March 
1925 on which date it was payable— 
Share forfeited on 22nd March 1926— 
P, liquidator, instituting suit on 16th 
March 1929 for recovery of Rs. 1,500 
with interest—Art. 115, Limitation Act, 
applies and suit is within time—Liqui¬ 
dator can institute suits in absence of 
express prohibition—Interest cannot be 
allowed after forfeiture 

140 I C 502=54 All 541;=| R 1932 All 
649=1932 A L J 354 = A I R 1932 All 342 

- S. 207 —Voluntary liquidation does 

not suspend right to commence or con¬ 
tinue legal proceedings against company 

—Stay must be obtained uoder S. 215 
133 I C 566=58 Cal 913=35 C W N 299= 
i R 1931 Cal 694=A I R 1931 Cal 569. 

S. 207—S. 207 is intended for gui¬ 
dance of private liquidator and does not 
control Court’s powers 

133 I C 566 = 58 Cal 913 = 1 R 1931 Cal 
694=35 C W N 299 = A I R 1931 Cal 569. 

S. 207—Until property is actually 
sold attaching creditor stands on same 
footing as one who has money claim 
against judgment-debtor 

131 I C 379 = 1 R 1931 Lah 475= 

AIR 1931 Lah 589. 

215 Judgment against company 
Liquidator can ask Court sitting in 
insolvency jurisdiction to go behind 

judgment—Fraud or collusion is not 
necessary 

138 I C 442=34 BLR 411 = 1 R 1932 Bom 

374 = A I R 1932 Bom 253. 

S. 215 Ccurb has wide discretion 
to prevent execution against company 


COMPANIES ACT, S. 215 
in voluntary liquidation and discretion 
must be exercised according to sound 
judicial principles—As a general rule 
execution is stayed 

131 I C 379 = 1 R 1931 Lah 475= 

A 1 R 1931 Lah 589. 

Ss. 215 and 217 (4)—Time runs 
from date of registration of return and 
not from date of filing it 

131 I C 747=13 Lah 190 = 33 P L R 429= 
I R 1931 Lah 507=A I R 1931 Lah 500. 

-S. 215—“Where” is used to desig¬ 
nate class of cases rather than stage 
of procondings 

131 1 C 747=13 Lah 190 = 33 P L R 429= 
I R 1931 Lah 507=A I R 1931 Lah 500. 

S. 222—Object is that all unse¬ 
cured creditors are to be paid pari passu 
127 I C 82 = 32 BLR 953=1 R 1930 Bom 
466 = 54 Bom 718 = A I R 1931 Bom 2 

-S. 227 (2)—Petition by some share¬ 
holders for winding up dismissed—Com¬ 
pany subsequently granting lease for ten 
years of certain property by resolution 
in general meetieg—Winding up order 
made in appeal in meantime—Lessee in 
possession and paying rent regularly— 
Lease should not be declared void 

where company has no creditors 

136 I C 114=1932 A L J 825=61 M L J 
783 = 54 C L J 439=36 C W N 54 = 58 
I A 416=35 M L W 1=34 BLR 321 = 
1932 M W N 171 = 55 Mad 180 = 

I R 1932 P C 66=A I R 1932 P C 1 (P C). 

— S. 227 (2)—Petitioning creditor 

cannot utilize bis petition to gain pecu- 
I niarv benefit to himself 

127 I C 82 = 54 Bom 718=1 R 1930 Bom 
466=32 BLR 953=A I R 1931 Bom 2. 

-s. 227 (2)—Winding up petition 

and ordinary course of business before 
I and after—Distinction stated—Prior to 
petition to give security for loan or 
overdraft is in ordinary course—Cut 
, after petition one creditor cannot be 
paid in full to detriment of other credi¬ 
tors 

127 I C 82=32 BLR 953=1 R 1930 Bom 
466 = 54 Bom 718=A I R 1931 Bom 2. 

S. 227 (2) Object and scope of— 

I S. 227 (2) intends to prevent improper 
alienation of company's property during 
period prior to winding up petition — 

Bona iido transaction can be sanctioned 
127 1 C 82 = 1 R 1930 Bom 466 = 32 BLR 
953=54 Bom 718= A IR 1931 Bom 2. 

~S 227 (2) Bona tides of creditors 
Knowledge of petition not conclusiv'e 
regarding bona files 

127 I C 82 = 32 BLR 953 = 1 R 1930 Bom 
468 = 54 Bom718=A I R 1931 Bom 2. 
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COMPANIES ACT. S. 228 ) 

-Ss. 228 and 229—“Debt provable” > 

—interest payable after date of winding j 

up is nob “debt provable” I 

133 1 C 238=9 Rang 3 18=1 R 1931 1 
Rang 254=A I R 1931 Rang 334. 

S. 229—Applicability—S. 229 does ■ 
not apply to solvent company — Credi¬ 
tors are entitled out of surplus assets of 
solvent company to receive interest 
irom commencement of liquidation ' 
until payment of such debts at rate 
agreed upon 

133 IC 238 = 9 Rang 318=1 R 1931 
Rang 254=A I R 1931 Rang 334. 

-S. 230—Company AT appointing Y 

its sailing p-gent.s— Y to deposit certain 
sum as security—A’ agreeing to pay in¬ 
terest on sum deposited — In case A' 
raised loan amount deposited to be invest¬ 
ed in Government securities —X wound 
up—No fiduciary relation held created 

and so Y could not claim preference 

140 I C 814 = 34 BLR 728=1 R 1933 
Bom 39 = A I R 1932 Bom 311. 

-S. 230—Decision of all questions 

of priority aie confined to S. 230 — 
S. 230 supersedes Provincial Insolvency 
Act (1920), S. 01 

134 I C 200 = 32 P L R 367=12 Lah 

678=1 R 1931 Lah 904 = 
A I R 1931 Lah 351. 

-S. 231—“Preference” implies act 

of free will 

37 C W N 909=A I R 1933 Cal 809. 

-S. 231—Debtor consideiing him- 

solt' bound or compelled to transfoi— 
Transfer dees not amount to “fraudu- 
lent preference” 

37 C W N 909 = A 1 R 1933 Cal 809 

-S. 231—A pplicatiou for refund of 

money paid to creditor by way of fraudu¬ 
lent preference does not lie 

139 IC 209=26 SLR 102 = IR 1932 
Sind 111=A I R 1932 Sind 106. 

-S. 232 (2)—T-eavo of Court iaessen- 

ti il even in case of execution of decree 

obtained bv Government 

134 I C 4 29=1 R 1931 Pat 461 = 

A I R 1932 Pal 1. 

-S. 235—No fresh start of limita¬ 
tion is given by winding up order — 
What article of rdrnibation Act applies 
depends on relief claimed: A. I. 2?. 
ir2'; An. 519 and All. Misc. case No 

7 19 of 1924 Overruled 

1933 A L J 1203 = A I R 1933 AIJ 739 (F B) 

-S. 235—Ijinguages of Idnglisli and 

Indian Acts identical — In absence of 
something internal in section, Indian ; 


COMPANIES ACT, S. 235 

Court should follow Boglish decisions- 
1933 A L J 1203=A 1 R 1933 All 789 (F B). 

-S. 235—No new right is conferred 

on person applying (Per Full Bencht- 
Mukerji, contra) 

1933 A L J 1203=A I R 1933 All 789 (FB). 

-S. 235—Application is representa¬ 
tive 

1933 A L J 1203=AI R 1933 All 789 (F B). 

! -S. 235 (3)—Object of—Non-appli- 

' cant’s right of pleading limitation is 
reserved 

1933 A L J 1203=A I R 1933 All 789 (F B). 

-Ss. 235 and 280—Misfeasance pro- 

i ceeding under S. 235 is not “suit or 

legal proceeding” within meaning of 

^ S. 280—Hence security for costs cannot 

be asked of the Oilicial Liquidator 

145 I C 372=1933 A L J 199=55 All 
250=6 R A 59=A I R 1933 Ail 205. 

-S. 235 — Winding up order does 

not give right to liquidator to enforce 

time-barred claim 

128 I C 477=54 Mad 153=60 M L J 
280=32 M L W 555=1930 M W N 
966 = 1 R 1931 Mad 61=A 1 R 1932 Mad 58. 

-S. 235 — Misfeasance under the 

section is not independent of contract 

143 I C 713 = 1 R 1933 Sind 147= 

A I R 1933 Sind 103. 

-S. 235—Limitation Act (1908), Arte. 

115 and 116—Kegistration in Art. 116 

is not registration of companies — Xlence 

I suit under S. 235, Companies Act, is 

I governed l^v Art. llo and nob bv Art. Il6 

143 1 C 713 = i R 1933 Sind 147= 

A I R 1933 Sind 103. 

-S. 235—Director committing con¬ 
tinuous breach of duty—Starting point 
of limi.ation is governed bv Limitation 
Act (1908). Art. 115 

143 1 C 713=1 R 1933 Sind 147= 

A I R 1933 Sind 103. 

-Ss. 237 and 202 — S. 202 includes 

order directing ofiicial liquidator to 

start prosecution 

132 I C 474 = 1 R 1931 Sind 90 = 

A 1 R 1931 Sind 120. 

--Ss. 270 and 271 — For ordering 

winding up, partnership, association or 

company'^ must consist of more than 

seven members at presentaiion of 

petition 

131 I C 497=8 Rang 658=1 R 1931 
Rang 129=A I R 1931 Rang 77. 

-Ss. 280 and 235—Misfeasance pro« 

ceeding under S. 235 is not “suit or legal 

proceeding” within meaning of S. 280“*“ 

Hence security for costs cannot he naked 
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COMPANIES ACT, S. 280 

of the Official Liquidator 
145 I C 372—1933 A L J 199=55 All 250 = 

6 R A 59=A I R 1933 All 205. 

-S. 282—False statement must be 

with knowledge of its falsity—Differ- 

ence of opinion possible—There is no 

mens rea—Statement must be shown to 

be false when it was made 
140 I C 31=26 SLR 211=33 Cr L J 891 = 
1933 Cr C. 36=A I R 1933 Sind 12. 

-S. 282—Meaning of proht—Proper 

ascertainment of, is important to guard 
against payment of dividend out of capi¬ 
tal—Mere showing of profit on paper is 

not necessarily mis-statement 
140 I C 31=26 SLR 211 = 33 Cr L J 891 = 
1933 Cr. C. 36=A 1 R 1933 Sind 12. 

-S. 282 —Showing 'bad debts which 

are not paid and are not likely to be 

paid as part of protio amounts to making 

false statement 

134 1 C 993=25 SLR 297 = 

I R 1931 Sind 145=A 1 R 1932 Sind 4. 

-S. 282—Person signing false bal¬ 
ance sheet as manager is liable although 

be may not be manager in fact i 

134 1 C 993 = 25 SLR 297= j 
I R 1931 Sind 145=A 1 R 1932 Sind 4. ^ 

-S. 282—Directors signing false bal- 

lance sheet are liable to prosecution— 

The fact that they did not attend 

meeting or had no knowledge of banking 

or accounts is immaterial 

134 I C 993 = 25 SLR 297 = 

I R 1931 Sind 145 = A I R 1932 Sind 4. 

-S. 282—Auditors signing auditors’ 

report below false balance sheet make 
false statement and are liable under 
S. 2b2 

134 I C 993=25 SLR 297= : 
1 R 1931 Sind 145=A 1 R 1932 Sind 4. 

-Sch. 1, Table A, Art. 28—Com¬ 
pany’s inability to realize calls by lapse ’ 
of time is no answer to liquidator’s claim | 
for contribution 

130 i C 534=10 Pat 249=12 P L T 215 = 

1 R 1931 Pat 182=A I R 1931 Pat 44. 

COMPANY 

-Memorandum giving power to com¬ 
pany to issue preference shares—No ex¬ 
press provision for issuing in articles— J 
Shares not created by resolution—Direc¬ 
tors have power to issue preference 
shares, po^^e^ being not restricted by 
any express provision 

•141 I C 526 = 64 M L J 277 = 
37 M L W 373=1933 A L J 405= 

A 1 R 1933 P C 39 (P C). 

-Posver of company to issue prefer¬ 
ence shares—Memorandum must state 
amount of capital, divided into shares 


COMPANY 
of fixed amount, and Articles of Associa¬ 
tion must define character of shares 
and rights created thereunder—Memo¬ 
randum giving out nothing about share 
holders — Articles of Association may 
provide for issue of shares—Power of 
Company to alter provisions by special 

resolution explained 

141 I C 526 = 64 M L J 277 = 
37 M L W 373=1933 A L J 405= 

I AIR 1933 P C 39 (P C). 

-Power conferred by memorandum 

can be exercised unless restricted clearly 

by article 

141 I C 526=64 M L J 277 = 
1933 A L J 405 = 37 M L W 373= 

A 1 R 1933 P C 39 (P C). 

-Directors alleged to have paid ex¬ 
cessive interest—Company not showing 
! that lower rate could be obtained—Hate 
is proper 

139 I C 556=37 C W N 126=63 M L J 
851=35 BLR 107 = 56 C L J 460=36 
M L W 518=9 OWN 857=1932 M W N 
1095=1933 A L J 417 = 1 R 1932 P C 287 = 

A I R 1932 P C 244 (P C). 

-Directors—Time-barred decrees — 

Company must show that decrees were 

recoverable and lost through negligence 

to lav claim against directors 
139 i C 556=37 C W N 126 = 63 M L J 851 
=35 BLR 107 = 56 C L J 460 = 36 M L W 
518=9 OWN 857=1932 M W N 1095 = 
1933 A L J 417=1 R 1932 P C 287 = 

A I R 1932 P C 244 (P C). 

-The word “underwrite” commonly 

means “to agree to take up by way of 

subscription in a new company or new 

issue, a certain number cf shares if and 

so far as not applied for hv the public” 
139 1 C 9=63 M L J 533=1932 A L J 
963=36 M LW 590 = 1 R 1S3 2 PC 28 0 = 

A 1 R 1932 P C 2 12 (P C). 

-Underwriting agreements are ultra 

vires the company 

139 I C 9 = 63 M L J 533=1932 A L J 963 = 
36 M L W 590r^l R 1932 P C 280= 

A ! R 1932 P C 212 (P C). 

-Liquidation—Duties oi liquidators 

are same whether company is private or 

public 

134 I C 324 = 1 R 1931 P C 276 = 
A ! R 1931 P C 203 (P C). 

-Memorandum of Association has to 

1)0 construed like any other legal docu¬ 
ment—Special rigid construction cannot 
be applied 

134 I C 333 = 62 M L J 163 = 1 R 1931 F C 
285 = 35 M L W 373=1931 A L J 561 = 

A I R 193 1 P C 182 IP C). 

-Memorandum of Association — It 

should define trade but need -not specify 
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COMPANY 

various acts within its power to do 

134 I C 333 = 62 M L J 163=1 R 1931 P C 
285=35 M L W 373 = 1931 A L J 561 = 

A I R 1931 P C 182 (P C). 
Winding up—Proceedings by liqui¬ 
dator are not personal but for oompanv 
1933 A L J 1203 = A 1 R 1933 All 789 (F Bj. 

Share holders—Company has lien ' 
on shares for debts due to them unless 
shares are pledged to third persons with 
notice to Company—Pledge by Manag¬ 
ing Director— Company is deemed to i 
have notice 

U933 A L J 1322=A I R 1933 All 607. i 

Kiection of director by directors! 
holds good till next general meeting' 
\7hil0 election at general meeting holds 
good for three years 

143 I C 7=1933 A L J 290 = 55 All 399 = 

A I R 1933 All 344. 

-One of directors authorized to dis- 

miss or to appoint servants of company 
—Dismissal of servant of company by 
such director is valid 

143 I C 7=1933 A L J 290 = 55 All 399= , 

A I R 1933 All 344. | 

-Managing Director— Person dealing 

with bona tide is entitled to assume that 
he has all such powers as he purports to ‘ 
exercise if such powers are not ultra 
vires 

134 I C 244=1931 A L J 1038 = 1 R 1931 All 
820 = 53 Ail 10C9=A I R 1932 All 141. 

-I'orfeitures of shares— Company 

cannot reinstate share-holder without 
his consent 

35 B L R 26=57 Bom 413= 

A 1 R 1933 Bom 80. 

-Call—Resolution for call without 

fixing time or place of payment is valid 

35 B L R 26 = 57 Bom 413 = 

A I R 1933 Bom 80 

-Call—Resolution of directors is not 

necessary even if necessary parties can 

waive irregularitv 

35 B L R 26 = 57 Bom 413= I 
A 1 R 1933 BomSO. j 

' Call—Irregularity—Forfeiture acted 

upon for two years cannot ho sot aside 

35 B L R 26=57 Bom 413 = 

A 1 R 1933 Bom 80. 

-Articles of Association — Notice of’ 

.alteration of one clause is not suOicieut 

notice of alteration of another clause ; 

133 I C 829=33 BLR 556= ’ 

1 R 1931 Bom 4]3=A I R 1931 Bom 334. 

I 

-Articles of Association—Notice of 

I 

adoption of new articles and necessary 
ciiangcs in certain ngrcements v,ith 
ag(?nts— No frank disclosurrs of facts, 
a ud effects of resolutions—Resolutions I 


I COMPANY 
j held not binding 

133 I C 829=33 BLR 556= 
I R 1931 Bom 413=A I R 1931 Bom 354. 

Meeting — Notice served on all 
! share-holders Absentee share-holders 
i are bound by resolutions passed by 
I majority 

37 C W N 909=A I R 1933 Cal 809. 
Floating charge is one which attaches 
to specific property on happening of 
some event 

131 I C 689=53 C L J 269=58 Cal 136= 
34 C W N 605=1 R 1931 Cal 481 = 

A 1 R 1931 Cal 223, 

Company is under duty to issue 
balance sheet 

143 I C 135=1 R 1933 Lah 315= 

A I R 1933 Lah 301. 

-Directors need not be share-holders 

if articles allow it 

140 I C 128=33 P L R 979 = 
A 1 R 1933 Lah 51. 

-Mere entry of share-bolder’s name 

in company’s register does not amount 
to allotment 

141 1 C 120 = 64 M L J 130 = 
1933 M W N 157=56 Mad391 = 
37 M L W 808=1 R 1933 Mad 77= 

A I R 1933 Mad 320. 
-Partnership—Thera is no true ana¬ 
logy between partner of firm and share¬ 
holders in joint stock company 
132 1 C305=l R 1931 Mad 657 = 55 Mad 72 

33 M L W 576=60 M L J 527= 

A I R 1931 Mad 580. 
-Effect of incorporation is that it 

becomes separate legal entity 

134 I C 421=1 R 1931 Pat 4 53=12 P L T 

619=11 Pat 174 = 
A I R 1931 Pal 321 (F B). 

-^Allotment—Offer to purchase shares 

can bo revoked before allotment of sha¬ 
res is intimated 

AIR 1933 Rang 388. 

■■ Sufticient provision against bad de¬ 
bts—Interest on bad debts can be car¬ 
ried to profit and loss account 

140 IC31 = 26 SLR 211=33 Cr L J 49 = 
1933 Cr C 36 =A I R 1933 Sind 12. 

COMPROMISE 

-Part of compromise not relating 

to suit incorporated in operative portion 
of decree—Decree is not ultra vires— 
Validity of decree cannot bo questionsd 
in execution 

146 I C 145 = 6 R A 262=1933 A L J 728= 

A I R 1933 All 649 (FB). 
-Decree becoming effective — Pro¬ 
ceedings found to I'e fraudulent—When 

decree can be set aside pointed out 

A 1 R 1933 All 149. 

-Solicitor's lienEnforcement of 

costs—Bona tide compromise arrived at 


1 
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COMPROMISE 

between parties - Gcurt will not inter¬ 
fere for preserving solicitor’s lien though 1 
result of such compromise may be to ; 
deprive solicitor of his costs—Solicitor 
must establish collusion between parties ' 
to enable him to succeed in enforcing ; 
his lien—Parties can arrive at honest 
compromise even after notice of solici¬ 
tor’s lion but where sum is payable in 
pursuance of compromise party liable 
to pay shall pay it at his peril after 
'having notice 

140 I C 809=34 BLR 721 = 1 R 1933 
Bom 41=A I R 1932 Bom 352. 

■ Decree—Binding nature — Counsel 
consenting to decree being passed as 
claimed—His client present in Court 
hut not objecting—Decree is binding on 
client 

136 I C 535=35 C W N 674 = 1 R 1932 
Cal 215 = 54 C L J558=59 Cal 31 

A I R 1832 Cal 231. 

Decree—Binding nature — Counsel 
consenting to decree being passed and 
not afterwards stating that he acted on 
misunderstanding—It cannot be assumed 
he so acted 

136 I C 535=35 C W N 674=* 

I R 1932 Cal 215 = 54 C L J 558 = 
59 Cal 31=A I R 1932 Cal 231. 

Compromise involving future pay¬ 
ment Question whether compromise 
amounts to adjustment depends on in¬ 
tention of parties and not on question 
whether terms are to be performed in 
future or in present: A. I. R. 1931 Lah, 
t>08 doubted 

.. A I R 1933 Lali 732(1). 

Compromise” includes agreement 
by parties to refer dispute to arbitra¬ 
tion 

131 1 C 443 = 1 R 1931 Oudh 203 = 
SOWN 71=6 Luck 591 = 
A I R 1931 Oudh 127. 

I Parties agreeing to abide by pre¬ 
vious settlement till decision of Court 
Decision of Court fixing title pro- 
nounced—Compromise held no longer 
binding 

131 I C 65 = 1 R 1931 Oudh 177 = 

5 Luck 504 = 8 OWN 38= 

A I R 1931 Oudh 110. 

Compromise decree—Judgment-deb¬ 
tor to pay certain amount in three 
yearly instalments—On default of any 
one instalment, whole decree amount 
should he recoverable — Default clausa 
13 net in nature cf forfeiture so as to 
give equitable relief to judgment-debtor 


COMPROMISE 

S. 148, Civil P. 0., has no application 

145 I C 548=6 Rang 189= 
A I R 1933 Pat 563. 

-Decree—Possessory suit by tenant 

compromised—Question of jurisdiction 
of civil Court to entertain such suit not 
raised —Compromise decree cannot be 
attacked on that ground after long 

period on basis cf subsequent decision 

A 1 R 1933 Pat 457. 
Nature—Anxiety for a compromise 
by party does not show weakness of his 
case or suggest that he would compro¬ 
mise on any terms however harmful 
thev mav be to him 
145 I C 1 = 14 P L T (Sup) 1=12 Pat 359 = 

6 R P 17=A I R 1933 Pal 306. 
-Nature—In dealing with compro¬ 
mise of disputed claim in pending 
suit considerations arise rather differ¬ 
ent from these applicable to the trans¬ 
fer of vested properties—The principle 
is certainly the same, but its applica¬ 
tion will be different, because the com¬ 
promise of disputed claim can * bo 
validly brought about even when nobody 
has clear notion of the exact rights cf 
either party 

145 I C 1=14 P L T (Sup) 1 = 12 Pat 359= 

6 R P 17=A I R 1933 Pat 306. 

-Repudiation party cannot insist on 

trial of suit to decide lawfulness of com¬ 
promise 

145 I C 1=14 P L T (Sup) 1=12 Pat 359 = 

6 R P 17=A I R 1933 Pat 306. 

-Consideration is not sacriBce of 

right l)ut abandonment of claim 

145 1 C 1=14 P L T (Sup) 1=12 Pat 359 = 

6 R P 17 = A I R 1933 Pat 306. 
Grossly unfair compromise will raise 
presumption of unconscionableness and 
fraud and will be set aside 

145 I C 1=14 P L T (Sup) 1=12 Pat 359 = 

6 R P 17 = A I R 1933 Pat 306. 

, ] Partition suit—To set aside decree 
in such cases plaintiff has to prove alle¬ 
gation of fraud and not that division 
under compromise was had 

137 I C 700=11 Pat 613=13 P L T 197 = 

I R 1932 Pat 154=A I R 1932 Pat 170(2). 

-Decree—Arrangement by some of 

the parties to decree is not binding on 
non-parties 

143 I C 228=1 R 1933 Pesh 20 = 

A 1 R 1933 Pesh 63 

COMPROMISE DECREE 

hxecutiou Court has no unres¬ 
tricted power to relieve defaulting partv 
from conse<iuences of default—It cannot 
interfere with effect of default if as re¬ 
suit thereof decree-holder merely seeks 
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to take away concession allowed to 

judgment-debtor 

140 I C 225=33 P L R 1026= 

A 1 R 1933 Lah 23. 

-On compromise decree, Court can 

relievo defaulting party from consequ¬ 
ences of default as it would have if no 
decree was passed on such compromise— 
It has no unrestricted powers in such 
cases 

132 ! C 580=32 P L R 945=1 R 1931 
Lah 628=A I R 1931 Lah 696. 

CONSENT DECREE 

-i^ecree—Issues need not be framed 

A I R 1933 Sind 304. 

CONTEMPT 

-Will disputed in pending suit — 

Newspaper publishing it so as to preju¬ 
dice party contesting* it—Such publica¬ 
tion amounts to contempt of Court 

136 I C 282 = 1931 A L J 647 = 53 All 712 
= 1 R 1932 All 170=33 Cr L J 259 = 

A I R 1931 AH 420 

-Civil suit—Comment on by per¬ 
sons not parties—Contomptis ofcriminal 
nature—No appeal lies under Detters I 

Patent (Bom), Cl. 15 

143 ! C 691 = 35 BLR 9 = 57 Bom 286 = 

I R 1933 Bom 283 = A I R 1933 Bom 108. 

-Ccurt before wlioiu contempt is 

couMiiitted is proper tribunal to decide 

matter ' 

138 I C 878=1932 Cr C 679=33 P L R 
785=33 Cr L J 675 = 19 A I Cr R 49 = 

! R 1932 Lah 543 = 
A I R 1932 Lah 502 (F B.. 

-Contempt committed by counsel 

due to erroneous view of law—Recording 

grave disapproval of his action by Judges 


CONTEMPT OF COURT 

Previous history of order need not 

considered 

141 I C 411=34 BLR 1416=1 R 193S 
Bom 90=A 1 R 1932 Bom 638.- 

-Notice of motion —Service of order 

disobeyed must be personally served— 

Service on attorney is not sufficient— 

Until personal service no contempt of 

Court is committed 

141 I C 411 = 34 BLR 1416=1 R 1933 
Bom 90=A I R 1932 Bom 638. 

-Notice of motion—Precise breach 

must be sob out 

141 I C 411 = 34 BLR 1416=1 R 1933 
Bom 90=A 1 R 1932 Bom 638. 

-Breach of order to pay money— 

Receiver is guilty but not executor 

141 I C 411=34 BLR 1416=1 R 1933 
Bom 90=A I R 1932 Bom 638. 

-Breach of order to piy money by 

officer of Court—High Court has jurisdic¬ 
tion 

141 I C 411 = 34 BLR 1416=1 R 1933 
Bom 90=A I R 1932 Bom 638. 

-Receiver—Order to pay—Another 

person is surety is immaterial 

141 I C 411=34 BLR 1416=1 R 1933 
Bom 90=A 1 R 1932 Bom 638. 

-Improper comments on pending pro¬ 
ceedings tending to create prejudice 
should bo stopped at once—Belated ap¬ 
plications are not to he allowed 

143 I C 790=1933 Cr C 134=37 C W N 
276 = 60 Cal 603 = 34 Cr L J 662=1 R 
1933 Cal 485=A I R 1933 Cal 118. 

-Contempt can be committed when 

technically no case is pending 

143 I C 790 = 1933 Cr C 134 = 37 C W N 
276 = 60 Cal 603 = 34 Cr L J 662=1 R 
1933 Cal 485=A ! R 1933 Cal 118. 


meets ends of justice 

13S i C 378=1932 Cr C 679 = 33 P L R 
785 = 33 Cr L J 675=19 A I Cr R 49=1 R 
1932 Lah 543 = A I R 1932 Lah 502 (F B). 

— Statement by counsel before Full 
Bondi tiiab his client does nob wish mat- 
ter to be argued before Bench as consti¬ 
tuted is deliberate insult bo Court 

1932 Cr C 623 = 33 P L R 872 = 
A I R 1932 Lah 485 (F B). 

-Court-auctioneer using sale pro¬ 
ceeds and failing to deposit them is 


‘UiUv of contempt 

1 29 I C 24 2=32 M L W 856=1 R 1931 

Mad 242 = 59 M LJ 746 = 
A I R 1931 Mad 61. 


-Madras High Court—Powers in cases 

of contempt aro same as those of Bnglish | 


COLUtS _ 

129 I C 242=32 M L W S56=I R 1931 

Mad 242 = 59 M L .1 746= 
A 1 K 1931 Mad 61. 

CONTEMPT OF COURT 

-Disobedience of Court’s crd.’r — ‘ 


-Criminal Court—Findings of, to be 

considered judicially by High Court 

should not be subject of lengthy and 

detailed criticism in the press 

143 I C 790 = 1933 Cr C 134=37 C W N 
276=60 Cal 603 = 34 Cr L J 662 = 1 R 
1933 Cal 485=A 1 R 1933 Cal 118. 

-.-Articles tending to prejudice minds 

of Judges—Danger or absence of danger 
of actual prejudice isnob only considera¬ 
tion for jurisdiction of Court 

143 I C 790=1933 Cr C 134 = 37 C W N 
276=60 Cal 603 = 34 Cr L J 662 = 1 R 1933 

Cal 485=A I R 1933 Cal 118. 

-Proceedings for contempt of Court 

for obstructing Court ollicers—Neces¬ 
sity for ])ersonal service of Court order 

on opposite parfcv does not exist 
140 1 C 140 = 36 C W N 645 = 1 R 1932 Cal 
690 = 33 Cr L J 945=A I R 1932 Cal 705. 

-Opposite party restraining collec¬ 
tion of rent and disturbing possession of 
Court receiver of certain property"' Up- 
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CONTEMPT OF COURT 

po 3 ite party disobeying Oourb order 

Oonterapfe of Court held committed - 
140 I C 140=36 C W N 645=1 R 1932 Cal j 
690=33 Cr L J 945=A I R 1932 Cal 705. 

-Party charged cannot be called 

•upon to answer anything not specifically 

set out in. grounds upon which rule is j 

issued ^ ' 

136 I C 901 = 35 C W N 1267=1 R 1932 Cal . 
253=1932 Cr C 288=33 Cr L J 369= | 

AIR 1932 Cal 255. 

-Counsel for accused assuring coun- j 

sel for complainant that accused would : 
nob leave jurisdiction of Court—Accused 
leaving one day before judgment pro¬ 
nounced —Case held not fit in which | 
proceedings in contempt should be ' 
'fiaken 

1361 C 598=35 C W N 1082 = 1 R 1932 Cal 
230=33 Cr L J 32 2=1932 Cr C 177 = 

A 1 R 1932 Cal 229. 

-Comment raising prejudicial atmos¬ 
phere against persons uoder trial, comes 

‘Under catesory of contempt of Court 

131 I C 267 = 58 Cal 884 = 1 R 1931 Cal 
443 = 32 Cr L J 675=1931 Cr C 289 = 35 
C W N 189=A 1 R 1931 Cal 257. 

-Comments on advocate in way of 

his profession do sometimes interfere 
with due course of justice and cause con¬ 
tempt of Court 

131 I C 267 = 58 Cal 884=32 Cr L J 675= 
1931 Cr C 289 = 1 R 1931 Cal 443=35 
C W N 189=A I R 1931 Cal 257. 

-Court's jurisdiction in contempt is 

nob to be invoked unless there is sub¬ 
stantial interference with due course of 
justice 

131 1 C 267 = 58 Cal 884 = 1 R 1931 Cal 
443 = 32 Cr L J 675=1931 Cr C 289 = 35 
C W N 189=A I R 1931 Cal 257. 

-Kssence of—Atmosphere of prejudice 

must be creator! 

136 i C311 = IR 1932 Mad 279=55 Mad 
262=33 Cr L J 270=1932 Cr C 6=61 
M L J 848 = 4 M Cr C 318 = 34 M L W 727= 
1931 M W N 1058=17 A I Cr R 403 = 

A 1 R 1932 Mad 26. 
CONTEMPT OF COURTS ACT (12 of 
1926) 

-Oomplainb not signed as required 

—Kxisbence of evidence legally admis¬ 
sible shewing prima facie that contempt 
has been committed— Absence of pro¬ 
per signature is not fatal irregularity 
143 ! C 790=1933 Cr C 134 = 37 C W N 
276 = 60 Cal 603=34 Cr L J 662 = 1 R 1933 

Cal 485=A I R 1933 Cal 118. 
^ Secretary to Government signing 
petition is presumed to be acting with¬ 
in authority 

143 I C 790 = 1933 Cr C 134 = 37 C W N 
276 = 60 Cal 603=34 Cr L J 662 = ! R 1933 

Cal 483 = A I R 1933 Cal 118 


CONTEMPT OF COURTS ACT 

-Comments are nob permissible when 

made during course of trial 

143 I C 790=1933 Cr. C 134=37 C W N 
276=60 Cal 603=34 Cr L J 662=1 R 1933 

Cal 485=A I R 1933 Cal 118. 

-Headline not itself misleading but- 

amounting to criticism of prosecution 
case under guise of summary proceed¬ 
ings —Contempt is committed 

143 I C 790=1933 Cr C 134=37 C W N 
276=60 Cal 603=34 Cr L J 662=1 R 1933 

Cal 485=A I R 1933 Cal 118. 

-High Court has power bo protect 

dignity of subordinate Courts 

14 P L T 77=12 Pat 17 2 = 
A 1 R 1933 Pat 204. 

-Minor kept in custody of guardian 

appointed by Court— Order forbidding 

anybody bo deal with marriage of minor 

—Disobedience of order by marrying 

minor is nob offence under S. 228, I. P. 

C., bub one under Contempt of Courts 

Act 

144 1 C351=12 Pat 1 = 1933 Cr C 313 = 34 
Cr L J 770=14 P L T 605 = 1 R 1933 Pat 

231 = A I R 1933 Pat 142 

-Act empowers High Court to punish 

I contempts of Courts subordinate to it 
144 I C 351 = 12 Pat 1=1933 Cr C 313 = 34 
' Cr LJ 770=14 P L T 605 = 1 R 1933 Pat 
1 231 = A 1 R 1933 Pat 142. 

--S, 2—The expression “man in the 

' street has lost confidence in the admin¬ 
istration of justice in the province” is 

contempt of Court 

144 1 C 63=1933 Cr C 239 = 34 Cr L J 
I 726 = 1 R 1933 Oudh 220 = 

AIR 1933 Oudh 118. 

-S. 2 (l)— Contempt of Commis¬ 
sioner’s Court—High Court has juris¬ 
diction bo entertain application 

143 I C 790=1933 Cr C 134 = 37 C.W N 
276=60 Cal 603 = 34 Cr L J 662 = 1 R 1933 

Cal 485=A 1 R 1933 Cal 118 

• 

- S. 2 (l)—Party charged cannot be 

1 called upon to answer anytliing not speci¬ 
fically set out in grounds upon which 
i rule is issued 

136 I C 901 = 35 C W N 1267 = 1 R 1932 Cal 

253=1932 Cr C 288 = 33 Cr L J 369 = 

AIR 1932 Cal 255. 

! -S. 2 (l) —■ Cases of contempt in 

■ which mofussil Court has no jurisdiction 

— Application should be made direct to 

High Court hv party aggrieved 

137 1 C 238 = 35 C W N 1265 = 1 R 1932 Cal 

281=1932 Cr C 287 = 33 Cr L J 444 = 
i AIR 1932 Cal 254. 

I - “S. 2 (3)—Scope — Only contempts 

; punishable as such under Ch. 10. Penal 

t Code, are excluded from the purview of 
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CONTEMPT OF COURTS ACT, S. 2 

the Act —Obiter 

140 I C 140=36 C W N 645=1 R 1932 Cal 
690 = 33 Cr L J 945=A I R 1932 Cal 705 

-S. 2 (3)--Sub-S. 2 (3) means that 

act constituting an offence againstPenal 
Code may well be punished under Penal 
Code—But act constituting contempt of 
Court but not of character set forth in 


^ CONTRACT—Co rapetency 

Competency 

'-Competency—Subordinate Judge is 

I person and can enter into contract 
131 I C 675=1931 A L J 41 = 1 R 1931 All 
419=52 AH 844=A I R 1931 All 189 (F B). 

-Competency—Courts have no power 

to enter into contracts 

131 I C 675=1931 A L J 41 = 1 R 1931 All. 


S. 228, I. P. C., is punishable by High 
Court Obstruction to Naib Nazir acting 
under Court s order to deliver posression 
involves offence under S. 386, I. P. C., 
and also under Contempt of Courts Act 

12 Pat 172 = 14 P L T 77= 
A I R 1933 Pat 204. 


419 = 52 AH 844=A I R 1931 Ail 189 (F B). 

-Competency—Law of Ceylon—Age 

of majority is 21—Person who is 18 is 

exempt from liability in Cevlon 

38 M L W 481 = 1933 M W N 1095 = 65 
M L J 458=A I R 1933 Mad 756. 

Completion 


-S. 2 (3)—Single act can be offence —Completion—Rail way — Carriage- 

under Penal Code and may also bo con- Contract is complete as goods are deli- 
teinpt of Court vered and accepted—Grant of railway 

144 1 C 351=12 Pal 1 = 1933 Cr C 313= receipt is not necessary 
34 Cr L J 770=14 P L T 605=1 R 1933 29 N L R 333=A I R 1933 Nag 261, 


Pat 231=A 1 R 1933 Pat 142. CONSTRUCTION 


Ss. 3 and 2—Leading advocate com¬ 
mit ting offence unconsciously—Written 

apology tendered is sufficient amends 

144 ! C 63=1933 Cr C 239 = 34 
Cr L J 726 = 1 R 1933 Oudh 220= 

A I R 1933 Oudh 118. 
CONTRACT-BREACH 

-J3reach—Date of—Date is when it 

ought to have been fulfilled and not 

when contract was repudiated 
138 \ C 658 = 9 OWN 628- -59 1 A 398 = 56 
C L J 135: :36 C W N 1024 = 63 M L J 270 
= 36 ML W 3 73=11 Pat 600 = 34BLR 
1596= 193 2 M W N 982 = 13 P L T 639 = 
I a 1932 P C 248 = A ! R 1932 P C 196. 


-Construction—On payment by R D 

costs of receiver and on writing certain 
letters to receiver R to pay Rs. 5,000 to 
li D —Payment of costs and w’riting of 
letters held condition precedent to72D’s 
claiming amount from F — Reciprocal 
promises held not capable of simul¬ 
taneous performance within Contract Act, 


S. 51 


A I R 1933 P C 233 (P C. 


-Construction—Subsequent conduct 

of party is immaterial — Construction 
depends on intention of parties at time 
of contract to be ascertainable from its 


C. I. !•'. Terms 

-C. I. F. terms—Payment to bo m:i’3e 

by purchaser against tender of docu¬ 
ments — Dcfumouts not tendered and 
goods tendered refused by purchaser— 

Purchaser is not guilfcv of breach 

142 I C 413 = 34 P L R 266 = 1 R 1933 
Lah 198 = A I R 1933 Lnh 453. 


-C. r. F. terms—Buyer cannot insist 

on actual delivery of goods—Tender of 
shipping documents is sufficient per- 
formance for payment from buyer 
Seller is however responsible to deliver 
goods of stipulated quality’ at contract 


destination or port 

139 I C 114 = 26 S L R 167 = 1 R 1932 
Sind 99=A I R 1932 Sind 9. 


terras 

A I R 1933 P C 233 (P Cb 

-Construction—Purchase of ticket in 

sweepstake—Condition that decision of 
staw’ard on any dispute to be final hold 
to be condition precedent before any 
action lay 

142 I C 561=64 M L J 284 = 1933 A L J 

411 = 37 M LW 639 = 
A f R 1933 P C 91 (PC). 

-Construction — Whether execution 


of further contract is condition or mere 
expression of desire is question of con¬ 
struction 

141 I C 209 = 1933M W N 10 = 60 Cal 980 = 
37 C W N 265 = 64 M L J 103 = 37 >E L W 
253=35 BLR 223=1933 A L J 611 = 57 

C L J 264=1 R 1933 P C 15 = 
A ! R 1933 P C 29 (PC), 


-C. T. F. terms—C. f. F. confcract - 

Buyer failing to accept diaft Seller is 

entitled to difference of contract price 

and the price on the date of breach 

Date of breach is the date on which 

iioods would have to be tendered 

139 I C 114 = 26 SLR 167 = 1 R 1932 
Sind 99=A I R 1932 Sind 9. 


-Consstruction—Relationship of par¬ 
ties is to be determined from real con¬ 
tract 

141 I C 225=56 C L J 172= 
I R 1933 Cal 85=A I R 1933 Cal 204. 

-Construction—Whether contract is 

entire or divisible has to be decided on 

consideration of all circumstances 
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CONTRACT—Construction. 

Contract for sale of goods of certain 
specified “shipments” to be delivered — 
No definite instalments fixed nor any j 
period specified for delivery of any in- i 
stalment — Contract held to be entire 
and cause of action held not to arise 
till expiry of period for delivery of last 
shipment 

133 I C 280=32 P L R 965=12 Lah 254 = 

I R 1931 Lah 760=A I R 1931 Lah 616 (2). I 

-Construction—Document on stamp 

of one rupee—Document reciting that it 

was agrement to sell—Deed held to be 

agreement and not completed sale 

133 I C 646=32 P L R 278= 

•I R 1931 Lah 822=A I R 1931 Lah 595. ' 

-Construction — Mercantile contract 

Although time is not of essence each ^ 
party is entitled to have contract per- ' 
formed within reasonable time 

134 I C 977 = 1 R 1931 Mad 865=1931 

M W N 624=61 M L J 388 = 
34 M L W 643=A 1 R 1932 Mad 241. . 

Construction — Stipulation cannot 
be implied because it is reasonable—Im- 
plication can be made if it is necessarily 
intended 

128 I C 849=54 Mad 409=59 M L J 839 = 
32 M L W 522 = 1930 M W N 921 = 
.1 R 1931 Mad 145=A I R 1931 Mad 65. 

-Construction—Whether stipulation 

should be implied depends on agreement 
and not nature of consideration 
128 I C 849=54 Mad 409=59 M L J 839 = 
32 M L W 522 = 1930 M W N 921 = 

I R 1931 Mad 145=A I R 1931 Mad 65. 


-Construction —Sale deed — Part of 

purchase money deposited with vendee 
for paying off prior incumbrance—No 
time foi> payment mentioned—Cause of 
action does not arise till demand is 
made for such payment and ignored — 
Such contract is one of indemnity 

132 I C 104 = 12 P L T 211=10 Pat 451 = 
I R 1931 Pat 264=A I R 1931 Pat 271. 

Construction — Statutory provision 
declaring terms deemed to be entered 
by parties has different footing than 
term of private contract 

133 I C 77=1 R 1931 Sind 109= 
25 S L R 222=A 1 R 1931 Sind 124. 

Damages 

■ Damages Contract for sale of goods 

m*oken Goods available in market-- 

Ditlerence in price is sole recoverable 
damage 


IS: 658=9 OWN 628=59 I A 398 
56 C L J 135=36 C W N 1024 = 63 M L 
270=36 M L W 373=11 Pat 600=34 B L 

f T> M W N 982=13 Pat 639- 

I R 1^32 P C 248=A 1 R 1932 P C 196 (PCj 

Damages Damage must be sufferec 


CONTRACT—Damages. 

—Debtor not paying twice over cannot 
sue 

1933 A L J 670=A I R 1933 All 511. 

-Damages—Non-performance of con¬ 
dition subsequent—Party can be com¬ 
pensated by damages actually sustained 

144 I C 756=10 OWN 759= 
6 R O 2=A I R 1933 Oudh 29J. 

-Damages — Plaintiff, asking defen¬ 
dant, their agent, to re-ship goods deli¬ 
vered for sale in foreign country—De¬ 
fendant not carrying out his instruc¬ 
tions—Plaintiff's remedy is relief by way 
of damages according to market rate in 
that country on date of refusal 

A I R 1933 Sind 247 

DiVISIBUjITY 

-Divisibility—Separable illegal part 

of contract does not make whole con¬ 
tract void 

145 I C 1 = 14 P L T (Sup) 1=12 Pat 359 = 

6 R P 17=A I R 1933 Pal 30 6 

Election 


-Election —Alternative contract— 

Promisee must elect within reasonable 
time Cause of action for damages ac¬ 
crues on promisee’s election 

132 I C 489 = 1 R 1931 Lah 601 = 
33 P L R 66 =A ! R 1931 Lah 657. 

Enforcement Of 


-Enforcement of — Specific perfor¬ 
mance—Defendant should not wait till 
raising of plaintiff's suit—If he allows 
his suit to be barred under Art. 113 he 
cannot claim after that period specified 
relief in plaintiff’s suit 

141 I C 209=1933 M W N 10 = 60 Cal 

980=37 C W N 265=64 M L J 103=37 
M L W 253 = 35 BLR 223=1933 A L J 
611 = 57 C LJ 264 = 1 R 1933 P C 15 = 

A I R 1933 P C 29 (P C). 

—Eoforcement of — Contract other¬ 
wise valid must bo enforced, unless re¬ 
lief can be granted to eiblior party under 
any other law 

143 I C 409 = 1932 A L J 1021 = 54 All 

1041=A I R 1933 All 70. 

Enforcement of — Specific perfor¬ 
mance may be granted when essential 
terms are settled 


111=A I R 1933 Cal 105 

-Eoforcement of—Beneficiary can ec 

force his claim though not party to agree 
ment—Lease money to be paid to ere 
ditor of lessor— Money cannot be at 
tached by third person in his deert 

against lessor—Lessor’s creditor become 
beneficiary 


138 I C 263 = 33 P L R 685=1 R 193 

447=A I R 1932 La! 


2 
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CONTRACT—Enforcement of 

-‘EDforceraent of— Buit to enforce 

It must 6r3!i ba determined whether de¬ 
fendant 19 guilty of breach 

135 I C 607=32 P L R 822=1 R 1932 Lah 

143=A I R 1932 Lah 148. 

-'Enfoi'csment of— Unconditional ac¬ 
knowledgment can form basis of suit 

131 I C 292=32 P L R 65=1 R 1931 Lah 

420=A 1 R 1931 Lah 233. 

■-Enforcement of —■ Voluntary sub¬ 

scription is payable only when work is 

-commenced on its basis 

143 ! C 496=64 M L J 574=37 M L W 
631=1933 M W N 368=1 R 1933 Mad 

305=A i R 1931 Mad 524. 

Hire Purchase 

"Hire purchase”” Difference between 

contract of sale on instalments and con- 

:tract of hire purchase is that in former 

purchaser has no option to terminate 

contract and return chattel, whereas, in 

latter hirer has— Tran.saction held to be 

one of sale and nob hire 

141 I C 615=34 All 781=1 R 1933 All 76 
= 1932 A L J 761=A I R 1932 All 607. 

-Hire purchase — Upturn of hired 

article— Owner . acquiescing— This am¬ 
ounts bo rescission of contract 

137 1 C 234 = 33 P L R 482=1 R 1932 Lah 

309=A I R 1932 Lah 384 

Insurance 

* 'Insurance— .*'1 having no authority 

from B bo insure—No ratification either 

•—B cannot be said to he insured 

143 I C 79 = 64 M L J 133=37 M L W 279 
= 1933 A L J 373=A I R 1933 P C 11 (P C). 

-Insurance-- Truth of statements in 

proposal form basis of contract - Any 

false statement absolves company—Socue 

fal o statoraeut written by agent of com- 

I c sTs" L R 1295=1 R 1933 
140 I U 0 ^ 0 ^ J ^ Bom 382. 

- Insurance— Premiums not paid on 

due date—Policy is voidable at election 
of insurers— Assured is nob entitled^ bo 
return of premium paid nor to paia-up 
nr surrQP^^sr value 

pohc\ or SU^ ^ ^ 977 = 1 R 1931 Mad 865= 

1931 M W N 624 = 61 M LJ 388 = 34 
M L VV 643 = A I R 1932 Mad 241. 

LlARlUlTV 

--Liability — Carrier — Consignment 

sent under “bo pay" system— Freight nob 

paid either by consignor or consignee 

even on delivery of goods to consignee— 

ConsigDor being contracting 

railwav compiuy has fo L J 143 

i?9 1 C 315^5 / Car 1168—1>^ t 
= ! R 1931 Cai 155=A I R 1931 Cal 33. 

Maintenance . . 

-Maintenance-— Wid:)w suing her de- 


CONTRACT—Maintenance 
ceased husband’s joint brother for main¬ 
tenance and showing her right of main¬ 
tenance as dependent on valid . contract 
and not on her ‘‘status” as Hindu widow 

—Court will give effect to such contract 
142 I C 271=26 SLR 184=1 R 1933 
Sind 86=A 1 R 1932 Sind 186. 

Mercantile Usage 

-Mercantile usage—Delhi iron market 

—Interest cannot be charged on unpaid 

price for transactions before 1917 

145 I C 247=6 R L 86= 
A I R 1933 Lah 127. 

MIHTAKE 

-Mistake—Suit for return of money 

paid by mistake—Mistake should be as 

to some fact causing liability to pay 

142 I C 660=1 R 1933 P C'114=64 
M L J 184=37 M L W 319=1933 
A L J 277=A I R 1933 P C 78 (P C) 

Pakka Adatia . ■ _ 

-Pakka adatia—Contracf is legiti¬ 
mate and not opposed to public policy 

and is not void under Contract Act, S* 23 
139 I C 637=33 P L R 985=1 R 1932 Lah 

591=A I R 1932 Lah 633. 

-Pakka adatia—Pucca adat contract if 

entered into with full knowledge is 

^Ts^s'l'c 637=33 P L R 935=1 R 1932 Lah 
Ijy 0.5/ I R 1932 Lah 633. 

- -Pakka— adatia — A pakka adatia 

undertakes to guarantee the performance 

of the contract and he is personally 

linhla for its performance 

liaDie lor luo i ^ ^ 489=32 P L R 380. 

Partitionary 

--Parbitionary — Terms should be 

understood by both parties 


Principal and Agent 
Principal and Agent 


_ _ Construction 

— Sole agency on commission for specified 
area and period —Principal not expressly 
bound bo sends goods—Principal cannot 
be imnliedly bound 

128 I C 849 = 54 Mad 409—59 M L J 839 — 
32 M L W 522=1930 M W N 921= 
I R 1931 Mad 145=A 1 R 1931 Mad 65. 

Bight to enforce 

Bight to enforce—Party to contract 


can only sue—But he constitutiug him¬ 
self trustee can confer rights on third 

143 1 C 79 = 64 M L J 133= 
37 M L W 279=1933 A L J 373= 

A 1 R 1933 P C 11 (P C). 

-^-Right to enforce—Non-party can- 

cot enforce stipulation to pay money 

*^°143^ C 753=54 P L R 601=1 R 1933 Lah 

389=A I R 1933 Lah 69o. 
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♦CONTRACT—Right to enforce 

-Right: to enforce—Contract between 

two parties for depriving third party of 
right—Suit by one of them to enforce 
contract—Other can set up true nature j 
of transaction by way of defence— Potior ^ 
■est conditio possidentis 

145 1 C 689 = 6 RL 122=A I R 1933 Lah 222 

-Right to enforce—Third party to a 

■contract can claim as beneficiary 

141 1 C 490 = 34 P L R 192=1 R 1933 Lah 

131=A I R 1933 Lah 178. | 

-Right to enforce—On a contract be- ; 

■tween A and B, B agreeing to pay a sum 

•of money to C—No more circumstances— 

B afterwards agreeing with C to pay turn 

direct or becoming estopped from deny- 

dng his liability to pay him personally— 

•0 can maintain suit against B 

131 1 C 210 (Lah.) 

-Right to enforce—Partition of joint 

family property by compromise decree— ■ 
Properties given to certain branches and ! 
debts also, allotted to them—Properties 
to be liable until debts discharged—Mere 
contract of indemnity held created bet¬ 
ween pirties giving no charge to credi¬ 
tors—Creditor held not entitled to sue 

on compromise unless he was beneficiary , 
139 I C 135=55 Mad 436 = 1 R 1932 Mad ’ 
622=35 M L W 490=62 M L J 533= 
1932 M W N 44=A I R 1932 Mad 457 


-Right to enforce—SpeciBc perfor¬ 
mance—Non-party can enforce when he i 
-has some benefit under contract 

121 I C 337 = 1 R 1930 Pat 113= i 

A I R 1931 Pat 114. ' 

-Right to enforce—Third party can 

enforce 

A I R 1933 Sind 235. 

Suretyship 

-Suretyship — Surety for mesne | 

profits in case of decree—Clain compio- ' 
mised and time granted—Both facts dis¬ 
charge suvetv 

140 1 C 564=11 Pat 590 = 1 R 1933 Pat 8= 

A I R 1932 Pat 313. 

Teji Mandi Contracts 

Teji mandi contracts—Presumption 

is that it is not mere wagering contract 
35 B L R 640=A 1 R 1933 Bom 34S. 

Teji mandi contracts—Member of 
lijaot India Association o tering into 
contract with constituent—Refusal to 
sign contract when option l^ecame exer¬ 
cisable Contract held to be in com- ' 
pliance with bye-law 82 of the Associa¬ 
tion and enforceable 

^ 35 B L R 640 = A R 1933 Bom 348. , 

! Teji mandi contracts—Presumption 
of.that parties intended to enter into an 
1931-33 T. D.—43 & 44 


CONTRACT—Teji Mandi Contracts 

arrangement which will be enforceable 
35 B L R 640=A ! R 1933 Bom 348. 

Validity 

-Validity—Seller allowed by agree¬ 
ment to substitute for shipping docu¬ 
ments in his own invoice and such 
agreement acted on by parties— 

Agreement is lawful 

142 1 C 413 = 34 P L R 266 = 1 R 1933 Lah 

198=A 1 R 1933 Lah 453. 

Variation 


-Validity— Contract not complying 

with provisions of S. 47, Punjab Munici¬ 
pal Act is invalid even with executed 
consideration and cannot be enforced 

141 I C 23=A I R 1933 Pesh 16. 

-Variation—Alteration of date of 

document is material alteration 

145 1 C 147=1933 A L J 907=6 R A 34= 

A I R 1933 All 443. 

-Variation—Material alteration of 

document after execution without con¬ 
sent of other party makes contract void 
145 I C 147 = 1933 A L J 907 = 6 R A 34 = 

A 1 R 1933 All 443. 

-Variation—Railway —Consignment 

of planks at owner’s risk—Mistake of 
clerk at receiving station as regards 
freight charged does not alter contract 

between consignor and railway companv 
138 I C 439=54 All 557=1 R 1932 Ajl 
405=1932 A L J 526=A 1 R 1932 All 540. 

Miscellaneous 

-Respondent agreed with the appel¬ 
lant bo help in his litigation financially 
and otherwise, and the appellant agreed 
that if his litigation w'as compronrised 
he would pay to respondent certain 
sum of money. Held: on considering tho 
evidence that the agreement was proved 
and that it was for consideration. 


138 I C 900 (P C). 

-R, Liverpool Cotton Association 

Rules, o5 is not aiDplicable to persons 
in Bombay one of whom effects contracts 
in Liv’erpool on other’s instructions 
141 1 C 738=34 BLR 1373 = 57 Bom 225 = 
I R 1933 Bom 148 = A 1 R 1932 Bom 631. 

-Contracts for sale of immovable pro¬ 
perties prior to Transfer of Property Act 
created equitable interest and were sub¬ 
ject to law of perpetuities 

136 I C 509=33 BLR 1296 = 1 R 1932 
Bom 208=A 1 R 1931 Bom 578 
CONTRACT ACT (9 of 1872). s* 

- - .“Undue iafiuence*’—Parties at arm’s 
length and nob in position to dominate 
other—No undue inriuence in sucli 

137 I C 231 = 1932 A L J 9 = 1 R 1932 AH 
^ 288=A I R 1932 All 174. 

Teji mandi Commission agent can 
close transaction before due date for 
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CONTRCT ACT, 
want of margin 

138 I C 244 = 34 BLR 709=1 R 1932 Bom 

358=A I R 1932 Bom 328. 

-Original contracts a*ifd—Surety and 

not Court is to judge whether surety will 
take on him burden of new contrat 

137 I C 564=34 BLR 167 = 56 Bom 101 
= 1 R 1932 Bom 293=A I R 1932 Bom 168. 

— ^Negotiable Instruments Act (l88l) ' 
Law laid down in Act overrules pro¬ 
visions of Contract Act 

1441 C 866 = 6 R R 16=A1R 1933 Rang 131. 

S. 1—Barrister’s profession is not 
trade 

143 1 C 727=1933 A L J 451 = 1 R 1933 All 

315=A I R 1933 All 417 (F B). 

— S. 1—Agent autljori;ied to sell by 
trade usage — Question as to agent’s 
power to do so is not governed by 
Contract Act 

145 1 C 188 = 6 R L 73=A I R 1933 Lah 183 

-S. 2—Suit based on debt found due 

by arbitiator—PlaintitT not being party 
to said arbitration — Plaintill’ cannot 
maintain suit 

143 I C 723=37 C W N 447 = 60 Cal 767 = 

I R 1933 Cal 466=A I R 1933 Cal 407. 

-S. 2—Consideration is not essential 

for “agreement” 

140 I C 263 = 55 C L J 377 = 1 R 1932 Cal 
706 = 36 C W N 555=A I R 1932 Cal 720 

--S. 2—Third party to contract can 

claim as beneficiary 

141 I C 490 = 34 P L R 192=1 R 1933 Lah 

131=A I R 1933 Lah 178. 

—— S. 2—Partition of joint family i)ro- 
perby by compromise decree—Properties 
given to certain branches and debts also 
allotted to them—Properties to be liable 
until debts discharged — More contract 
of indemnity held created between par¬ 
ties giving no charge to creditors— 
Creditor held not entitled to sue on 

compromise unless he was beneflciarv 

139 I C 135 = 55 Mad 436= I R 1932 Mad 
622=35 M L W 490 = 62 M L J 533= 

1932 M W N 44=A I R 1932 Mad 457. 

-Ss. 2, {(I) and 25—Mortgage by mort¬ 
gagor after attaining majority —Payment 
by mortgagee to creditor who has 
advanced money to mortgagor during 

his infancy is valid consideratirn 

1933 A L J 1399 = A I R 1933 All 659. 

■-S. 2 (ri) —Judgment-debtor paying 

sometliing to decree-holder — Duty to 

certify under O. 21, K, 2 Civil P, C. doe.^ 

not make it consido abicn for receipt of 

money duo 

1933 A L J 670=A 1 R 1933 All 511. 

-S. 2 (rf), (h )—Agreement to reconvey 

property is not nudum pactum and is 
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capable of specific enforcement 

129 I C 719=1931 A L J 571= 
j I R 1931 AH 207=A I R 1931 AH 113. 

Ss. 2 id) and 23 •— Past or future 
cohabitation being consideration or ob^ 
I jeeb of transfer—Transfer is void—Im¬ 
moral consideration cannot become inno- 
i cent by passage of time 

35 B L R 345=A I R 1933 Bom 209. 

S, 2 (c?)—Abandonment of disputed 
claim is valid consideration 

143 I C 580 = 34 P L R 663= 
I R 1933 Lah S69=A I R 1933 Lah 121. 

-Ss. 2 (d) and 62—Suit for recovery 

of amount due on bahi accounts against 
N, brother of G, since deceased, and S, 
widow of G—Accounts opened by G— 
Allegation that after G’s death N and S' 
coino into posssssion of G’s estate and 
that N had gone into account books, 
acko%vIedged their correctness, and under¬ 
took to pay interest—N admitted allega¬ 
tion. but pleaded wane of consideration 
—N mu.st prove want of consideration— 
Acceptance of N's signature and under¬ 
taking to pay off amount discharges G’s 
estate from liability and it is sufficient 
consideration 

136 I C 17 = 32 P L R 874 = 

I R 1932 Lah 193=A I R 1932 Lah 135, 

-S. 2 (d )—Forbearance bo sue is con- 

: sideration 

. 134 1 C 819=32 P L R 667 = 

1 R 1931 Lah 1011=A 1 R 1931 Lah 756. 

-S. 2 (d) —Contract — Specific per¬ 
formance—Non party can enforce when 

I bo has some benefit under contract 
I 121 I C 337=1 R 1930 Pat 113= 

A I R 1931 Pat 114. 

-S. 2 (i)—Contemplates contracts 

voidable, and not otherwise 

A 1 R 1933 Sind 207. 

-S. 3—Commission agent sending 

out his terms or quotations to the peo- 

f pie—No contract arises on such letter 
137 I C 381=34 BLR 236 = 56 Bom 324 = 

1 R 1932 Bom 245= A I R 1932 Bom 291. 

-S. 4—Insurance companj' at C— 

Policy taken at M through agent of com¬ 
pany—Acceptance of proposal posted at 
G and assured informed by agent at M— 
Held acceptance was made at M and 
that policy was effected at C 

145 I C 998=1933 M W N 937 = 
38 M L W 504=65 M L J 455= 

6 R M 181=A I R 1933 Mad 764. 

-S. 7 —To convert proposal into pro¬ 
mise acceptance must be absolute and 
unqualified 


134 I C 1110 = 1 R 1932 Lah 6= 

A 1 R 1931 Lab 260. 
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-Ss. 10 and 11—Confcraofc by minor 

being void, there can bo no ratification 

on attaining majority unless contract 

has been changed into conveyance 

130 I C 598=1 R 1931 Bom 278= 
33 B L R 111=A 1 R 1931 Bom 178. 

-S. 10—Pun jab Municipal Act (1911), 

S. 172— Sanction under S. 172 
by Municipal Committee for construc¬ 
tion of building involving encroachment 
on street—Applicant agreeing to pay 
rent for such encroachment—Case held 
to be governed by agreement which was 

legal and for consideration 

132 I C 696=1 R 1931 Lah 664=32 P L R 

607=A I R 1931 Lah 634. 

-S. 10 —In cases of fraud, ignorance, 

mental weakness or infirmity Courts 
insist on proof of mind accompanying 
execution—But in cases of fraud alle¬ 
ging party must prove that mental defi- j 
ciency was made up by proper explana¬ 
tion 

145 1 C 1 = 14 P L T (Sup) 1 = 12 Pat 359 = 

6 R P 17=A I R 1933 Pal 306. 

-Ss. 11 and 13—Barrister enrolled 

as advocate in Allahabad High Court — 
He can sue bis client for his fees for 
professional services—Contract is not 
void 

143 1 C 727=1933 A L J 451=1 R 1933 All 

315=A I R 1933 All 417 (F B). 

-S. 11—‘ Law ” means law of the 

land—Contract by barristers for fees is ' 
not void I 

143 I C 727 = 1933 A L J 451=1 R 1933 All 

315=A 1 R 1933 All 417 (F B). 

-S. 11—Minor inducing others to 

purchase property by fraudulent repre¬ 
sentation as to age is bound to make 
good benefit received before he can 
recover possession of property sold 

A 1 R 1933 All 371. 

'S. 11 —Infant representing to be I 
major—In action upon such contract ' 
infant is not estopped from setting up • 
infancy: 21 Bom 198=41 Bom 480=41 ' 
I C 180 =46 Bom 137=A I R 1923 Bom ' 
169=64 I C 457 Overruled ! 

135 I C 161=33 BLR 1313=55 Bom 741 = 

I R 1932 Bom 49= 

^ _ A 1 R 1931 Bom 561 (F B). ; 

S. 11 Person minor only by reason i 
of appointment of guardian of his person 
and property executing mortgage repre¬ 
senting that he was of full age—No ovi- j 
dence that effect of sta^ute on minority • 
was ever present to minor’s mind—Such : 
mortgage is void as against minor— j 
Fraud depends upon state of person’s 
mind and fraudulent intention cannot ( 


CONTRACT ACT, S. 11. 

be imputed by reason of presumption of 
' knowledge of law unless person alleged 
to bo fraudulent has such knowledge in 
fact—Minor held not to have commit¬ 
ted fraud 

132 I C 84=53 Cal 224=1 R 1931 Cal 516= 

A I R 1931 Cal 393. 

-S. 11—No decree on contract by 

minor—Representation of majority is no 

ground for passing decree 

140 1 C 325=1932 M W N 1338= 

A I R 1933 Mad 94. 

-S. 12—Temporary forgetfulness is 

not sufficient to indicate want of mental 
capacity 

143 I C ‘757=37 C W N 149=1 R 1933 Cal 

471=A I R 1933 Cal 488. 

-S. 12—Finding as to person being 

of unsound or sound mind within mean- 
of Contract Act not based on direct evi¬ 
dence can be challenged in second 
appeal 

144 I C 741=34 P L R 297=6 R L 21 = 

A I R 1933 Lah 458. 

S. 12—Person having lucid inter¬ 
vals Onus of proving unsoundness at 
time of execution of document is on per¬ 
son who challenges validity of document 

144 1 C741=34 P L R 297=6 R L 21 = 

A I R 1933 Lah 458. 

S. 12— Unsoundness” of mind does 
not depend on belief or unbelief of wit¬ 
ness but depends on inference to be 
drawn from evidence 

144 1 C 741=34 P LR 297 = 6 R L 21 = 

air 1933 Lah 458. 

5. 12 Suit cn mortgage—Mort¬ 

gagor pleading uasoundness of mind at 
execution Mortgagor found to be of un¬ 
sound mind but having lucid intervals— 
No general rule could be laid down as to 
where burden of proof lay 

137 I C 766 = 1 R 1932 Rang 150 = 
_« „ A I R 1932 Rang 24. 

Unsoundness of mind 
proved by definite export evidence— 
Allegation of lucid interval has tp be 
strictly i^roved 

137 I C 766=1 R 1932 Rang 150 = 

AIR 1932 Rang 24. 

OS. IP and 11—Barrister enrolled 

as advocate in Allahabad High Court_ 

He can sue his client for his fees for 
professional services—Contract is not 
void: 25 All 509, Overruled 

143 I C 727=1933 A L J 451=1 R 1933 
All 315=A I R 1933 Ail 417 (F B). 

S. 16 Undue influeccs—Inade¬ 
quacy of consideration has only remote 
bearing—Position of domination no 
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proved—Burden is nofc shifted 
137 I C 893=33 P L R 611 = 63 M L J 54= 
34 B L R 1194=36 C W N 994 = 56 C L J 
55=36 M L W 210=9 OWN 771 = 
15 N L J 74=1 R 1932 P C 228 = 
A ! R 1932 P C 202 (P C). 

-S. 16—Pardanashin lady—Mort- 

gage by—Tests cf holding mortgage not 

binding indicated—Court unable to hold 

that mortgage would have been executed 

if full truth was known to lady should 

dismiss suit on mortgace 

134 I C 1076 = 8 O W N 1053=58 I A 
450 = 1931 A L J 1143=54 C L J 431 = 
I R 1932 P C 4=34 M L W 829=36 C W N 
165=34 BLR 222 = 62 M L J 60 = 1932 
M V/ N 136=11 Pat 227=13 P L T 311 = 

A I R 1931 P C 303 (P C). 

-S. 16—Parties voluntarily entering 

into contract—t^uosticn cf equitable 

considerati^'n does not arise 

135 I C 791 = 35 C W N 1224=1 R 1932 
Cal 151 = 54 C L J 576 = 59 Cal 613 = 

A I R 1932 Cal 53. 

-- S. 16—Undue influence—Strong 

motive to execute agreement raises no 

presumption of undue influence 

144 1 C 497 = 34 P L R 788=1 R 1933 Lah 

491=A I R 1933 Lah 885. 

--S. 16—Transaction unconscionable 

—Presumption of undue influence does 
not arise 

145 1 C 432=34 P L R 844 = 6 R L 102 = 

A I R 1933 Lah 682. 

-S. 16—Gosha ladies — Evidence of 

e'^pcution must he certain 
131 I C 840=33 M L W 727=1 R 1931 Mad 
600=60 M L J 302=A I R 1931 Mad 335. 

--S. 16—Undue influence—Mere high 

rate of interest raises no prosuraptiou of 
130 I C 817=1 R 1931 Nas 65=13 N L J 213 

=A I R 1931 Nas 91. 

-S. 18—(Tudue influence—Court can 

grant relief though pleadings be inartistic 
13’ !C 452 = 1 R 1931 Nag 100=27 N L R 

19=A I R 1931 Nag 63. 

—--S. 16—Undue influence—Inference 

of, can be drawn if transaction is uncon- 

scion able 

?32 I C 452 = 1 R 1931 Nag 100 = 27 N L R 

19=A 1 R 1931 Nag 63. 

"—S. 16—Inexperienced youtb—Bur¬ 
den of proof is on party taking benefit of 
contract 

132 1 C 452 = 1 R 1931 Nag 100 = 27 N L R 

19=A I R 1931 Nag 63. 

-S. 16—Person of weak intelligence 

unable to understand exact nature and 
efl’oet of trausaction, executing deed of 
gift in favour of his elder brother—Deed 
held to be obtained by undue influence 
and could be avoided 

130 I C 119 = 1 R 1931 Oudh 135=7 OWN 

1129=A I R 1931 Oudh 34, 


CONTRACT ACT, S. 16 

-S. 16—S selling property obtained 

by him by gift by undue influence from 
T—T afterwards suing for possession of 
property without impleading transferees 
— T can get possession of properties re¬ 
maining unsold — Do cannot however 
claim price of property sold if it be pro¬ 
ved that same was to pay T’s creditors 
130 I C 119=1 R 1931 Oudh 135=7 OWN 

1129=A 1 R 1931 Oudh 34. 

-S. 16—Transfer by elderly invalid 

person to one nursing him — Transferee 

must prove bona fides of transaction 
144 I C 673=6 R R 2=A I R 1933 Rang 90. 

-S. 16—Plea of undue influence must 

be substantiated by person raising it — 
To shift onus on other party, party 
alleging undue influence must prove that 
the other party was in position to do¬ 
minate his will and that the transaction 

on its face is unconscionable 

136 I C 525=1 R 1932 Sind 45= 

A I R 1931 Sind 78. 

-S. 16—Plea of undue influence can¬ 
not be raised by third party claiming 

adversely to executant 

136 1 C 525=1 R 1932 Sind 45= 

A I R 1931 Sind 78. 

-S. 17—Secrecy and baste do not by 

themselves constitute fraud 
133 I C 289=1 R 1931 All 609=1931 A L J 
816 = 53 All 815=A I R 1932 All 5. 

-S. 17—Fraud—No order for abate¬ 
ment—Doubt regarding procedure to set 
aside abatement—Concealment of abate¬ 
ment or silence is not enough to establish 
fraud 

129 I C 545=1931 A L J 153=1 R 1931 All 
177=53 All 374=A I R 1931 AH 154. 

-Ss. 17 and 18 — Fraud and misre¬ 
presentation— Distinction between — In 
one person making suggestion does not 
; believe it to be true, in ether be believes 
it to bo true 

129 I C 545=1931 A L J 153=1 R 1931 All 
177 = 53 All 374=A 1 R 1931 All 154. 

-S. 17—Allegation of fraud sbeutd 

be made clearlv and promptly 

GO Cal 262 = 1933 Cr C502 = 
A I R 1933 Cal 366. 

-S. 17—Fraud—Mere silence is nob 

fraud 

60 Cal 262=1933 Cr C 502= 
A I R 1933 Cal 366. 

-S. 17—Purchaser of decree in favour 

of insolvent from Official Assigoee for 

20 per cent of its face value representing 

that decree was almost unrealizable with 

knowledge that it was fully secured has 

committed fraud 

133 I C 372=1930 M W N 973=1 R 1931 
Mad 479=A I R 1931 Mad 603 (2), 
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CONTRACT ACT, S. 18 

-Ss. 18 aud 19—Mistake by innocent 

misrepresentation justifies repudiation of 
contract 

137 I C 478=34 B LR 26 = 56 Bom 180= t 
1 R 1932 Bom 270=A 1 R 1932 Bom 151. 

- S. 19—Contract — Construction— 

Contract otherwise valid must be en¬ 
forced unless relief can be granted bo 

either party under anv other law 

143 1 C 409=1932 A L J 1021=54 All 1041 

=A I R 1933 All 70. : 

- S. 19 — Party defrauded need not | 

establish that he could have discovered 
truth 

129 I C 545=1931 A L J 153=1 R 1931 All 
177=53 All 374=A I R 1931 All 154. 

-S. 19—Remedies under S. 19 cannot 

be availed of unless party is actually de¬ 
ceived and he had no means of discover- 
ing truth 

140 1 C 209=28 N L R 184=1 R 1932 Nag 

138=A I R 1932 Nag 148. 

-S. 19- -Agreement entered through j 

misrepresentation—Promisee can avoid 
contract, but he cannot sue for damages 
under S. 19 

140 I C 209=28 N L R 184=1 R 1932 ‘ 
Nag 138=A I R 1932 Nag 148. , 

-S. 20—Contract bo supply matches ! 

at certain rate—Passing of Tariff Act 
before supply levying duty on matches 
—Vendor is nob entitled to refuse deli- i 
very on ground of non-pa.ymenb by ven- | 
dee of duty imposed by Act which is to 
come into force suhse-iuentlv 

11 Rang 20 1=A I R l’933 Rang 79. 

- S. 20—S. 20 applies only where 

there is mutual mipbako of fact which 
goes to root of contract 

11 Rang 201 = A I R 1933 Rang 79. , 

-S. 21 — Mistake as to law in force 1 

does nob make contract voidable—Sub- ’ 
sequent mortgagee taking movbgajso in 
his favour with kno vledgo of prior mort¬ 
gage—Such mortgage will be p.,3tponed 
till period fixed in prior mortgage even 
if former’s mortgage is registered first— 
S. G8, T. P. Act, does nob apply bub S. 21 
applies to such transaction 

A I R 1933 Lah 836. 

S. 23— Acts Defk.vting Statute 

S. 23 Acts defeating Statute—Un¬ 
registered partnership agreement if void ' 
—{Obiter) 

141 I C 290=26 SLR 395 = ! R 1933 
Sind 41=A 1 R 1933 Sind 29. 

Acts Prohibited by Statute 

S. 23—Acts prohibited by statute— 
Possessory mortgage of occupancy hol¬ 
dings with right to recover money on i 
failure bo deliver possession—Contract | 


CONTRACT ACT, S. 23— Acts prohibited 
by statute 

for possessory mortgage held void under 

S. 23 and the right to recover money on 

non-delivery unenforceable 

132 I C 422=1 R 1931 All 518= 

A I R 1931 All 461. 

-S. 23—Acts prohibited by statute— 

Police officer purchasing land in name of 
another—Sale by such benamidar—Suit 
by son of officer bo set aside sale—Con¬ 
tract is wholly void and son cannot en¬ 
force claim 

144 I C 781 = 35 BLR 404 = 6 R B 11 = 

A 1 R 1933 Bom 262. 

-S. 23—Acts prohibited by statute 

—Acquisition of property by Government 
servant in name of another in contra¬ 
vention of departmental rules is not illegal 

133 1 C 241=1 R 1931 Bom 353= 
33 B L R 250=A I R 1931 Bom 269. 

-Ss. 23 and 24—Acts prohibited by 

statute—Exproprietary tenancy—Mort¬ 
gage being void, consideration is also 

void and cannot be recovered 

132 I C 543 = 1 R 1931 Oudh 303 = 8 OWN 

718=15 R D 351 = 6 Luck 689= 

A i R 1931 Oudh 309. 

Bribe to Public Officer 

-S. 23—Bribe to iiublic officer — 

Money paid for bribing public servant— 

—Charge of cheating with respect to 

that money can be maintained 

146 I C 240=1933 Cr C 804= 
A I R 1933 Rang 199. 

-S. 23—Bril)e to i)ublic officer— 

Money paid as bribe is not legally re¬ 
coverable 

132 I C 553=3 2 Cr L J 934 = 1931 Cr C 371 
= I R 1931 Rang 185=A I R 1931 Rang 83. 

Chami’ekty and Maintenance 

-S. 23—C hainpertyand maintenance 

Agreement bo finance litigation in con¬ 
sideration of having share of property if 
recovered is not per se opposed to public 
policy 

131 I C 401 = 33 M L W 757=35 C W N 633 
= 193 1 A LJ 544 = 1 R 1931 P C 12 9 = 
1931 M W N 609 = 33 B L R 900 = 61 M L J 
94 = 54 C L J 183 = AIR 1931 P C 100 (P C), 

-S. 23—Champerty and mainten¬ 
ance—Lessee:? conducting litigation on 
behelf of lessor at their own cost—Tran¬ 
saction, if bona fide, is valid, and if got 
from corrupt motive it is against public 
policy and hence invalid 

130 I C 897 = 52 C L J 432 = ! R 1931 
Cal 417=A 1 R 1931 Cal 144. 

-S. 23—Champerty and mainten¬ 
ance— Champertous agreement, if exfcor. 
bionale iiud unconscionable, is contrary 
to public policy 

A I R 1933 Rang 4 IS (2) 
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S. 23 —Divisible con tract—Transac¬ 
tion in evidence of both civil and crimi¬ 
nal liability—Bond in satisfaction of 
civil liability can be sued upoD,^%' 0 n if 
prosecution is withdrawn 

131 I C 133 = 35 C W N 26= 
A I R 1931 Cal 421. 

S. 23 — Divisible contract —Bond 
in satisfaction of civil liability—With¬ 
drawal of prosecution no consideration 
—S. 23 does not apply 

131 I C 574=35 C W N 28=1 R 1931 Cal 

462=A I R 1931 Cal 416. 

S. 23 —Divisible contract—Deposit 
in connexion with illegal contract is 
recoverable when not based on such 
contract 

136 I C 875=1 R 1932 Nag 35 = 27 N L R 

37G=A I R 1932 Nag 32. 

-S. 23—Divisible contract — Separ¬ 
able illegal part of contract does not 
make %vliole contract void 

145 I C 1=14 P L T (Sup) 1=12 Pat 359 
= 6 R P 17=A I R 1933 Pat 306. 

Marriage Contract 

-S. 23—Marriage contract — Money 

l)aicl to procure girl for marriage — 

Agreement remainiog unfulfilled—i’lain- 

titr is entitled to refund of money 

A I R 1933 L'ah 849 (2). 

Parti i:s to Iltj'.oal Acts 

■-S. 23 — I’arties to illegal acts — 

'Money borrowed with definite intention 
of utiii^'ing in gamblinc — Plaintilf not 
))rov 0 i to be privy of intention—S. 23 

is no bar to recovering it 

131 I C 546=1 R 1931 All 386= 
A I R 1931 Ail 458 (1). 

-S. 23 — Parties to illegal acts — 

Where object of transfer is immoral no 
interest in property passes — But prin¬ 
ciple of equity prevents Court from giv¬ 
ing aid to person guilty of immoral 
cor.duct 

35 B L R 345=A ! R 1933 Bom 209. 

S, 23 — Parties to illegal acts — 
Maxim " in pari delicto ’ whether ap¬ 
plies wl-.en the plaintill’s father and 
I>!aintitl’ joined defendant in fraud 
— (,*uacrc 

35 B L R 345=A I R 1933 Bom 209. 

-S. 23 — Parties to illegal acts— 

Person knowing act to bo unlawful 
bringing about commission of such act 
is not entitlod to contribution against 
lial)ility resulting from his action —Kx- 
press agreement to indemnify him for 
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commission of such act is void 
135 I C 710=1 R 1932 Mad 198 =34 M L W 

618=1931 M W N 667= 
A 1 R 1932 Mad 1 (2). 

Prostitution 

Ss. 23 and 2 (d)—Prostitution— 
Past or future cohabitation being con¬ 
sideration or object of transfer—Trans¬ 
fer is void—Immoral consideration can¬ 
not become innocent bv passage of time 
35 B L R 345=A 1 R 1933 Bom 209. 

■-S. 23—Prostitution — Past cohabi¬ 

tation IS not valuable consideration 

35 B L R 345=A I R 1933 Bom 209. 

Public Policy 

-S. 23—Public policy — Agreement 

to assist the other in litigation with 
object of delaying execution of decree is 
o]Rio--ed to public policy 
145 i C 756=1933 ALJ’85=17 RD325 = 

A I R 1933 All 303. 

-S. 23—Public policy—Ccsliaror in 

same mahal withdrawing candidature 
for lambardarship in consideration for 
sum to be annually paid—Contract is 

against public policy 
132 I C 419 = 1 R 1931 All 515 = 1931 A L J 
397 = 53 All 609=A I R 1931 All 428. 

-Ss. 23 and 27—Public policy - - 

Agreement between traders to carry on 
business among members of their pri- 
! vate association and to none else, etc., 

dees not offend against Ss. 23 and 27 
136 I C 84=1931 A L J 84=1 R 1932 All 
132=53 All 316=A I R 1931 All 83. 

- S. 23—Public policy — Agreement 

to i>urchaso land jointly and not to bid 

. against, eacli other is not void 

134 I C 101=32 PLR 879 = 1 R 1931 Lub 

869=A I R 1932 Lab 32. 

,- S. 23 — Public policy —* Outgoing 

karnam recommending person to act 
I till minor heir attains majority on 
I agreement by such person to pay pecu¬ 
niary' consideration—.Agreement is op¬ 
posed to public policy' and cannot be 
enforced 

!45 I C 972 = 1933 M W N 1003=65 M L J 
: 532 = 38 M L W 585=A I R 1933 Mad 768. 

-S. 23 — Public policy' — Honest 

agreement not to bid against each other 

is lawful, but one witli an object of 

defrauding third person is void 

142 I C 595=10 OWN 1=8 Luck 233= 

I R 1933 Oudh 107=A 1 R 1933 Oudh 124. 

-S. 23—Public policy — Pules of 

public policy are settled and now head 
of public policy should not be invented 
—Court should decide question of public 
policy' with caution—Payment of com¬ 
mission by debtor to agent of creditor 
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who facilitates transaction of heavy 

loan is not illegal 

130 I C 531=12 P L T 614= 

I R 1931 Pat 179=A 1 R 1931 Pat 22. 

PUCGA AdAT 

- S. 23—Pucca adat —' Contract is 

legitimate and not opposed to public i 

policy and is not void under S. 23 

139 I C,637=33 P L R 985= 

1 R 1932 Lah 59l=A 1 R 1932 Lah 633. 

SCGPK 

-S. 23 and 27—Scope—Where claim 

is founded on tort Ss. 23 and 27 do not 
apply 

136 I C 84 = 1931 A L J 84=1 R 1932 AH 
132=53 AH 316=A 1 R 1931 All 83. 

Stifling Prosecotion 

-S. 23—Stifling prosecution—Agree¬ 
ment to abide by atateinent of witness 
including party to suit and not to pro¬ 
duce fuitber evidence is not illegal— 
Where referee makes statement, claim is 
adjusted 

146 1 C 84 = 1933 A L J 1127=6 R A 232= 

A 1 R 1933 AH 861 (S U). 
-S. 23—Stilling prosecution — Agree¬ 
ment, object of which is withdrawal of 
•criminal prosecution against third party 
ia void 

133 1 C 313=1930 A L J 1592=1 R 1931 
All 633=53 All 130=A I R 1931 All 128. 

-S. 23—Stifling prosecution—Prose¬ 
cution for offence under S. 406, I. P. G. 
—Withdrawal from prosecution in con- 
:3ideration of promissory note—Consi¬ 
deration of promissory note is bad 

35 B L R 850=A 1 R 1933 Bom 413. 

-S. 23—Stiffing prosecution—Agree¬ 
ment to refer to arbitration in consi¬ 
deration for dropping non-compoundable ' 
criminal proceedings— Agreement and 
award on such reference are both op¬ 
posed to public policy and illegal 

37 C W N 749=A I R 1933 Cal 817. 

-S. 23 —Stifling prosecution—Person 

making emb6;^zlemoiit admitting lia¬ 
bility and paying back that amount with 
hope to escape criminal prosecution— 
Such settlement is valid and binding on 
such person 

140 I C 220=13 Lah 356 = 33 P L R 874 = 

1 R 1932 Lah 697 = A 1 R 1932 Lah 541. 

S. 23 —Stifling prosecution— Com- 
pouni able offence—Case com promised— 
Accused agreeing to give part of house 
to complainant Complainant suing to 
enforce agreement—Complaint found to 
be false and brought to coerce accused— 
Compromise held to be void 

137 1 C 790=33 P L R 630 = 
I R 1932 Lah 356=A 1 R 1932 Lah 446. 


CONTRACT ACT, S. 23—Unenforceable 
Contract 

Unenforceable Contract 

-S. 23— Unenforceable contract — 

Charge created by Mahomedan on un^ 

known shares of one of his heirs is illegal 

and cannot be enforced 

AIR 1933 AH 934. 

-Ss. 23 and 24—Unenforceable con¬ 
tract — Debtor alienating property 
though restrained under Sch. 3, Para. 11, 
Civil P. C.—Such transfer is no transfer 
in law—But agreement contained in such 
transfer deed to repay money from his 

i person is enforceable 

144 I C 373=1 R 1933 AH 421 = 

A 1 R 1933 AH 468. 

-Ss. 23 and 24—Unenforceable con¬ 
tract— Ss. 23 and 24 do not prohibit the 
! creditor from enforcing that part of the 
agreement which the borrower was com- 

1 patent to make 

144 I C 373 = 1 R 1933 AH 421 = 

A 1 R 1933 AH 468. 

-S. 23 —Unenforceable contract — 

Caveator agreeing to withdraw caveat 
on condition to receive certain sum from 
executor on proof of will—Such contract 
is valid but cannot estop caveator before 
passing of decree from contesting vali¬ 
dity of will 

133 I C 327=58 Cal 699= 
I R 1931 Cal 679=A I R 1931 Cal 587. 

---S 23 — Miscellaneous “Object" 

means purpose or design. 

35 B L R 345 = A I R 1933 Bom 209. 

-S. 24—Contract containing distinct 

covenants one legal, other illegal—Legal 

covenant can be enforced 

144 I C 373 = 1 R 1933 All 421 = 

A 1 R 1933 AH 466. 
-S. 24—Part of consideration unlaw¬ 
ful— Severance of consideration illegal 
from legal part not possible—Contract 
is altogether void 

143 I C 331 = 35 BLR 163 = 57 Bom 278 = 

A I R 1933 Bom 132. 

-S. 24—Different clauses in agree¬ 
ment separable — One clause void— 

Others are not necessarily void 

133 1 C 254 = 1 R 1931 Bom 366=33 B L R 

260 = AI R 1931 Bom 264. 

-S. 24 — Object of bend partly to 

stifle criminal prosecution — f.ender, 
party to object, is not entitled to any 
relief—Whether secondary evidence is 
admissible— {Quaere) 

142 ! C 520 = 56 C L J 413 = 
A I R 1933 Cal 196. 
S. 24 If sale and surrender form 
, part of same transaction, but are sepa- 
I rable, sale is not void though surrender 
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is void 

130 I C 91=1 R 1931 Nag 27=27 N L R 113 

AIR 1931 Nag 6. 
25 Settlement in favour of wife 
nob contract, but gift—Consideration is 
unnecessary 

135 I C753=36 C W N 392 = 62 M L J 292 
= 34 BLR 470=13 P L T 241 = 55 C L J 66 
= 9 O W N 137=35 M L W 250=33 P L R 
459=1 R 1932 P C 33 = 1932 A L J 703= 
^ A I R 1932 P C 34 (P C). 

kJ. 25 Mortgage by mortgagor after 
attaining majority—Payment by mort¬ 
gagee to creditor who has advanced 
money to mortgagor during his infancy’- 
is valid consideration 

1933 A L J 1399=A I R 1933 AH 659. 
S. 25 Fresh contract—Acknow¬ 
ledgment containing rate of interest to 
be i)aid can be enforced 

142 I C 688=54 AH 761 = 1 R 1933 All 136 
^ =A I R 1933 All 179. 

S. 2o- Acknowledgment made by in¬ 
advertence does nob imply promise to 
pay 

144 I C 1005=1933 A L J 170 = 6 R A 30 = 

,, air 1933 All 175. 

25— Express promise” is neces¬ 
sary Acknowledgment amounting to 
implied nromise is neb suflicient 
140 1 C 783=54 AH 506=1 R 1933 All 26 
— 1932 A L J 279 = A I R 1932 All 461. 

S. 25 Accounts taken between two 
pereens One formally acknowledging 
his indebtedness toother in document 
coiijpl\ing with formalities of Stamp 
Act There is an implied promise to 
pay 

137 1 C 243=53 AH 963 = 1 R 1932 All 296 
= 1932 A L J 77=A I R 1932 AH 199. 

S. 25 Family .settlement to create 
goodwill between members of family is 
good consideration 

137 I C 231 = 1932 A L J 9=1 R 1932 AH 

288=A I R 1932 AH 174. 

-S. 25 On 25bli February 1928 de¬ 
fendant's agent acknowledging defen¬ 
dant’s liability on account and agreeing 
to pay by’- written document within one 
month—PhuntiH' suing to recover on 
1st •Tilly 1929—Suit held not governed 
by Art. bo, limitation Act—But agree¬ 
ment held to be promise to pay* time- ' 
barred debt and so w as enforceable—Suit 
was therefore within time 

132 J C 420=1 R 1931 All 516 = 

A I R 1932 All 38. 

-S. 25—Time-liarred debt cannot 1)0 i 

rceovered on basis of mere acknowledg¬ 
ment to pay 

130 1 C 702=1931 AL J 56 = 1 R 1931 All 

318=A I R 1931 AH 160- 


contract act, S. 25 

S. 25 (3)—Limitation means period 
as prescribed by law in force—Liberal 
interpretation ought to be put on 
■ S. 25 f3) 

129 I C 545=1931 A L J 153=1 R 1931 All 
177=53 All 374=A I R 1931 All 154. 

-S. 25 (3)—Deed obtained in lieu of 

amount on preliminary decree in suit 
abating automatically is not void for 
want of consideration 
: 129 I C 545=1931 A L J 153 = 1 R 1931 AH 
j 177=53 All 374=A 1 R 1931 AH 154. 

I S. 25 (3 )—Hindu father or grand¬ 
father can pass promissory note for 
I time barred bebt which can be enforced 

against bis sons and grandsons 
I 141 I C 509=34 BLR 1005=1 R 1933 Bom 

106=A I R 1932 Bom 522. 

-S. 25 (3) — Acknowledgment of 

; time-barred debt — Implied promise 

inferred from such acknowledgment is 

not cause of action for suit unless there 

is express promise to pav debt 
' 60 Cal 714 = 37 C W N 326 = 

AIR 1933 Cal 658. 

, -S. 25 (3) — Debt acknowledged 

I barred—No distinct promise to pay—Re- 
1 quirements of 8. 25 (3) are not fulfilled 

141 I C.617 = 34 P L R 430 = 1 R 1933 Lab 

155=A I R 1933 Lah 209. 

-S, 25—“Debt” is sum payable in 

respect of monev recoverable bv action 
I 135 I C 673=13 Lah 448=33 P L R 42= 

! I R 1932 Lah 145=A I R 1932 Lah 212. 

I 

-S. 25 (3)—Acknowled gment though 

j made to creditor, if unconditional, may 
not 0 mount to promise—Circumstances of 
each case should however be considered 
to see that there is nothing in conflict 
with such inference 

138 I C 62 = 1 R 1932 Mad 497=1932 
M W N 52=A 1 R 1932 Mad 2l9. 

-S. 25—Agreement in settlement of 

doubtful claim of maintenance is cot 
without consideration 

135 I C 406=1 R 1932 Nag 6= 
27 N L R 281=A 1 R 1921 Nag 197. 

-S. 25 (SJ—There must be express 

promise to pay old time-barrod debt 
135 I C 390=7 Luck 313 = 1 R 1932 Oudh 
38=8 OWN 12I0=A 1 R 1932 Oudh 49. 

-S. 26—Agreement to transfer spes 

successiones or present share in property 
in substituted contract—EiTect of such 
substitution considered in relation to 
particular deed of agreement 

132 I C321 = 1931 A LJ 295= 

I R 1931 AH 48I=A I R 1931 All 589 (2). 

S. 26—Conditionim posing restraint 

on remarriage is valid 

139 I C 292 = 9 OWN 105= 

1 R 1932 Oudh 354=A 1 R 1932 Oudh 108* 
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-S. 27- -Agreement; containing clause j 

in restraint of trade is void not in toto 

but only to that extent 

130 I C 482=1 R 1931 All 274= 

A I R 1931 All 539. 

-Ss. 27 and 23—Agreement between 

traders to carry on business among 

members of their private association and i 

to none else, etc., does not offend against 

Ss. 23 and 27 

136 I C 84=1931 A L J 84=1 R 1932 All 1 
132=53 All 316=A I R 1931 All 83. 

-Ss. 27 and 23— Where claim is 

founded on tort Ss. 23 and 27 do not ap¬ 
ply 

136 I C 84=1931 A L J 84=53 All 316= 

1 R 1932 All 132=A 1 R 1931 All 83. 

-S. 28 — Legal practitioner—Special 

contract by, with his client that latter 

would not be sued for fees is void under 

S. 28 

143 I C727 = 1933 A L J 451= 

1 R 1933 All 315=A 1 R 1933 All 417 (F B). 

-S. 28—Bill of lading— Condition 

that claim if not brought within one 

year of date of delivery will be barred 

held extinguished consignor’s rights and 

hence was not barred by S, 28 

138 I C 793=34 BLR 634= 

1 R 1932 Bom 431=A 1 R 1932 Bom 330. 

-S. 28—Father executing mashahara 

patra in favour of widowed daughter 
providing for her monthly allowance of 
Rs. 10 and charging certain property 
with its payment—Allowance not to be 
allowed to fall in arrears for more than 
one year—Grantee restricted from bring¬ 
ing suit for arrears of more than one 
year—Restriction held to be void under 
S. 28 for mashahara patra aaicunted to 
an agreement 

140 I C 263 = 55 C L J 377 = 
I R 1932 Cal 706=36 C W N 55 = 

A I R 1932 Cal 720. 

-S. 28—Two Courts normally having 

jurisdiction to try suit—Agreement that 
suit should be tried at one place is not 

contract in restraint of legal proceeding 

130 I C 252=1 R 1931 Cal 380 = 
57 Cal 1280=A I R 1931 Cal 279. 

S. 28, Fxcop. 1 — Agreement to re¬ 
fer future disputes is not illegal 

137 ! C 807=33 P L R 934 = 
I R 1932 Lah 354=A I R 1932 Lah 459. 

^S. 28 Clause in contract limiting 
period within whicli to sue is void 
135 I C 778=32 P L R 609=12 Lah 692 = 

170 = A I R 1932 Lah 169. 

— S. 28, llxcep. 1— Deputy Commis¬ 
sioner engagiug plaintilf as workman— 
Agreement providing that in esse of bre¬ 
ach, workman to accept without objoc- 


CONTRACT ACT ,5. 28 

tioD amount Deputy Commissioner would 
decide to give and that in all matters, 
plaintiff should aside by Deputy Com¬ 
missioner’s decision—After Deputy Com¬ 
missioner gave bis due wages, plaintiff' 
suing for balance—Suit is covered by 
exception to S. 28, and is barred under 

Specific Relief Act (1877) S. 21 

139 I C 362=8 Luck 98=1 R 1932 Oudh 
358=9 OWN 563=A 1 R 1932 Oudh 265. 

I- S. 28 — Bill of landing containing 

' clause for arbitration—Arbitrators and 
umpire required to be residents of Lon¬ 
don and arbitration required to take 
i place in London—Dither party permit¬ 
ted to make submission rule of High 
Court of justice in England— S. 19, 
Arbitration Act, applied to the submis¬ 
sion clause and stay of suit could bo 
. ordered—Submission clause was not ille- 
' gal under S. 28.—There was nothing un- 

, fair to plaintiff' if stav w’as ordered 
I 139 1 C 769=26 SLR 497 = 

I R 1932 Sind 137=A I R 1932 Sind ill. 

-S. 29- -Provision for lady for house 

from Rs. 100 to Rs. 200 per month is 

, capable of being mad© certain 

145 1 C 1=14 P L T (Sup) 1 = 12 Pat 359 = 

e R P 17=A I R 1933 Pat 306. 

•-S. 30—Teji mandi -Presumption is 

that it is not mere wagering contract 

35 B L R 640=A 1 R 1933 Bom 348. 

-S. 30—Toji mandi contracts—Mom- 

■ V>er cf East India Association onteriug 
into contract v;ith constituent— Refusal 
to sign contract when option became 
exercisable—Contract held to bo in com¬ 
pliance with by-law 82 of the Associa¬ 
tion and pnforceable 

35 B L R 640=A I R 1933 Bom 34S. 

-S. 30—Wrestlers agreeing to iday 

match on condition that party not ap¬ 
pearing was to forfeit Rs. (300 and that 
winner was to receive certain sum from, 
gate monev—Suit for Jis. 500 iield to 
lie—Contract held to be not one of wager¬ 
ing 

133 I C 254=1 R 1931 Bom 366 = 
33 B L K 2eO = A I R 1931 Bom 264. 

-S. 30—Arl)itratinn clause in wager¬ 
ing contract is iinenlorceable—Suit to 
set aside an award in pursuance of such 
arbitration clause lies 

60 Cal 856 = A IR 1933 Cal 759. 

I-S. 30 —Wagering contract—.-^cioqu- 

ato proof of common intention to •'^cal in 
, difVerenecs onlv is necessary 
I 60 Cal 856=A I R1933 Ca! 759. 

- -S. 30 Wagering contracts— iNaz- 

I rana contracts are not necessarily wager- 
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ing coistracts 

13S I C 241 = 13 Lah 766=33 P L R 450 = 
I .R 1932 Lah 443=A I R 1932 Lah 356. 

Ss. 30 and 222—Nazrana contract 
“j-Agent can recover money paid out by 
him on behalf of principal 
138 I C 241 = 13 Lah 766=33 P L R 450 = 
i R 1932 Lah 443= A 1 R 1932 Lah 356. 

-S. 30—Both parties must intend 

that delivery is not to be made— Non¬ 
payment to third party by plaintiff or 
defendant does not disentitle plaintiff 
to recover loss from defendant 
138 I C 542=33 P L R 213=1 R 1932 Lah 

506=A 1 R 1932 Lah 273. 
S. 30—Lottery is distribution de¬ 
pendent on chance only—It is different 
irorn wacer 

139 I C 64 4=193 2 M W N 904 = 63 ]VI L J 
554 = 36 M L W 610 = 33 Cr L J 792 = 5 
M Cr C 351=1933 Cr C 64 = 56 Mad 26 = 

A I R 1933 Mad 16. 
S. 30—Company for conduct of lot¬ 
tery is illegal even if some objects are 

philanthropic—It should be wound up 
239 I C 644 = 1932 M W N 904=63 M L J 
554 = 36 M L W 610=33 Cr L J 792=5 
M Cr C 351 = 1933 Cr C 64 = 56 Mad 26 = 

AIR 1933 Mad 16. 

-3. 32—Contingent contract—Con¬ 
tingent contract can be enforced after 
the event upon which it was coetingODt 
has happened 

133 I C 525=33 P L R 207. 

-S. 37— Yoluubary subscription is 

payaljle only when work is commenced 
on its ba.^is 

l C-49G-.-64 M L J 574 = 37 M L W 
G3 1 :1933 M \V N 368=.l R 1933 Mad 

305 = A ! R 1933 Mad 524. 

-S. 3S (o)—iteasonable opportunity 

for inspection if necessary— Natural 
place of inspection is pl-xco of delivery ' 
unless such place is not final destination 
of goods to vendor's knowledge and in¬ 
spection at that place is unsuitable or 
unr 0 asonai')le 

140 i C 877=59 Cal 928 = 1 R 1933 Cal 67 = 

A I R 1932 Cal 879. 

-S. 38—To prove that buyer is ready 

.and willing to perform his part of tlio 

acreemont it is not necessary to show 

that !)o actnallv made a tender of the 

l> r i c e 

135 I C 606 = 32 P L R 828 
-S. 38—Conditional tender is not 

vrJi<i tender 

130 ! C 817=1 R 1031 Neg 65 = 13 N L J 

2i3=A I R 1931 Nag 91. 

-S. 39—Anticipatory broach—Dam- i 

ages— Kepudiation of contract before. 

due date—Mea.sure of damages is to 1 


CONTRACT ACT, S. 39 

close amount at current rate on date of- 
repudiation 

133 I C 861 =33 BLR 703=1 R 1931 Bom 

445=A I R 1931 Bom 386. 

S. 39—One party by his conduct 
, making it impossible to perform his con¬ 
tract in its entirety within stipulated 
time —Other party is legally entitled to 
put an end to the contract 

134 I C 779=32 P L R 593. 

-S. 39—Toll contractor committing 

default District Board exercising option 
^ of resale—Sale postponed for want of 
bidders without consent of contractor— 
Subsequent re-sale and suit for loss in¬ 
curred—Limitation runs from first date 

of re-sale, and not date of actual sale 
145 I C 476=1933 M W N 825=38 M L W 
533 = 6 R M 82=A I R 1933 Mad 704. 

Ss. 41 and 62— Ileld under given 
facts that S, II did not apply and that 
there was no novation within meaning 
of S. 62 

34 P L R 440=A I R 1933 Lah 335. 

-S. 43—S. 43 applies to partners— 

Jud gment against one partner is no bar 
to subsequent suit against other part¬ 
ners so long as debt is not extinguished 
145 I C 619=35 BLR 881 = 6 R B 96= 

A I R 1933 Bom 407. 

-S, 43—One of co-vendors paying 

compensation to vendee in pursuance of 
clause in sale deed is entitled to con¬ 
tribution from other co-vendors even 
though they were not consulted when 
payment was made 

144 1 C 726 = 1932 M W N 1111 = 1 R 1933 

Mad 471=A I R 1933 Mad 382. 

-S. 43—Three Hindu brothers mak¬ 
ing joint promise—They are jointly and 
severally liable—Creditior giving up one 
brother—Others are not relo.isod from 

their individual liability 

144 I C 117 = 1 R 1933 Nag 203 = 

A ! R 1933 Nag 324. 

-S. 44—Position of joint judgmenb- 

dobfeors is same as that of joint promi- 
ssors—Release granted to one does not 
absolve others 

144 i C 981 = 34 P L R 301 = 6 R L 39 = 

A I R 1933 Lah 505. 

-S. 49 —A residing at X granting 

lease to B of grove situated at Y —Suit 
l>y A clairning premium from her agent 
D or in alternative from B — Cause of 
action held to arise at X there being 
implied promise under S. 49, on part of 
B to pay at A—Suit held cognizable by 
Court of Small Causes—Suit hold not 
bad for multifaviousness 

A I R 1933 All 147. 
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- S. 49—Debtor should repay loans 

to creditor at latter’s place 

142 1 C 844=1 R 1933 Sind 118 = 

A 1 R 1933 Sind 62. 

- S. 51 —On payment by R D costs 

of receiver and on writing certain letters 
to receiver F to pay Rs. 5,000 to R JD 
Payment of costs and writing of 
letters held condition precedent to 
R D's claiming amount from F — Re¬ 
ciprocal promises held not capable of 

simultaneous performance within S. 51 

A 1 R 1933 P C 233 (P C). 

- S. 51—Article duty paid means 

article for which duty is to be paid by 
seller—Sale of articles in bonded ware¬ 
house—Duty increased before delivery— 
Purchaser must tender full jjrice in¬ 
cluding increased duty for getting 
delivery 

139 I C 847 = 1932 M W N 946 —63 M L J 
565 = 36 M L W 583 = 56 Mad 334 = 

A I R 1933 Mad 24. 

-S. 51—Party is absolved from duty 

of delivering goods if person to whom 

goods are to be delivered is absconding 
139 1 C 114 = 26 SLR 167 = 1 R 1932 
Sind 99 = A I R 1932 Sind 9. 

• — — S, 53—Repudiation by one does 
not end obligation unless other party 
elects to treat it so—Other party suing 
on contract is not absolved from prov¬ 
ing per form ance of conditions prece¬ 
dent 

A I R 1933 P C 233 (P C). 

-S. 55—Contract of sale of immo- 

vables—Nature of property is factor in 
determining if time was essence—Time 
is not usually essence in sale of lease¬ 
holds 

142 1 C 381=34 BLR 1629 = 57 Bom 292 = 
I R 1933 Bom 230=A I R 1933 Bom. 71. 

-S. 55—T ime is essence of contract 

by express condition or such condition 
may 1)9 inferred by circumstances of 
particular case 

138 1 C 498 = 1 R 1932 Cal 461 = 36 
_C W N 285 = A 1 R 1932 Cal 493. 

S. 5d—S ale — Hire purcliaso system 
—Hirer paying partly in casli and 
partly hy che^iue—Vendor cancelling 
contracf No breach of agreement i>y 
hirer \endor is not entitled to recover 
on basis of agreement or on basis of 
cheque 

144 I C 434 = 1 R 1933 Lah 482 = 

A i R 1933 Lah 470. 
-S. 55 Time is essence of con¬ 
tract when JJ H remits portion of 
claim against J D for paying smaller 


CONTRACT ACT, S. 55 
sum 

132 1 C 580=32 P L R 945=! R 1931 
Lah 628=A I R 1331 Lah 996. 

- - S. 55—Court should look at sub¬ 
stance of contract to ascertain whether 

time is essence of contract 

131 I C 371=11 Lah 699=32 P L R 221= 
I R 1931 Lah 467=A I R 1933 Lah 205. 

-S. 56 — Distinction must be made 

between.cases of physical impossibility 
and mere difificuly in carrying out con¬ 
tract 

130 I C 772=1 R 1931 Lah 340 = 

A I R 1931 Lah 347. 

-Ss. 58 and 62—Agreement to trans¬ 
fer spes successiones or present share 
in property in substituted contract 
—Fjffect of such substitution considered 
in relation to particular deed of agree¬ 
ment 

132 1 C 321=1931 A LJ 295=IR 1931 
All 4S1=A ! R 1931 All 589 (2), 

-S. 58 (c)—Agreement to reconvey 

property is not nudum pactum and is 

capable of specific enforcement 

129 I C 719=1931 A L J 571=! R 1931 

All 207=A I R 1931 Ail 113. 

-S. 60—Appropriation held not in¬ 
tended towards principal 

145 I C 144 = 6 R L 59 = 
A I R 1933 Lah 126 (1). 

-S. 60—If debtor fails to appro¬ 
priate cretlibor is entitled to appropriate 
payment in whatever manner at any 
time before suit 

145 ! C 611 = 6 R P 196=14 P L T 654 = 

A ! R 1933 Pat 267. 

-S. 60—Running accouot—No ques¬ 
tion of appropriation arises 

145 i C 611 = 6 R P 196=14 P L T 654 = 

A I R 1933 Pat 267. 

-S. 62—Pro-note inadmissible being 

insuflicienbly stamped—Pro note aud 
loan simultaneous — Suit cannot ba 
based even on receipt executed at the 
same time 

140 I C 1 17 = A I R 1933 AH 109. 

-S. S2—Terms of contricb to bo 

found in older note—Renewed pro¬ 
missory note inadmissible in evidence 
as being insuMiciently stamped—Plain- 
bilf can fall back on old note—Subse¬ 
quent pro-note act^ as acknowledgment 

under fdmitation Act (1908), S. 19 = 

134 I C 254 = 1 R 1933 All 830=1931 
A L J 522= A I R 1931 All 560 

-S. 62—Simple money bond taken 

in satisfaction ot prior mortgage—Suit 
on money bond dismissed as plaintiff 
made material alterations in it—Plain- 
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tiff can not sue on orij?inal inortjiage 

131 i C 593=1 R 1931 All 401 = 

1931 A L J 223=A i R 1931 All 325. 

■ S. 62—Transaction amounfcin 
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that after G's <1©afch and .S’ 
possession of (i's estate and | 
tl'.Ht y had gone into account boolcs, 
acknowledged thoir correctness, and 
iindcrl('ok to pay interest—A^ admitted 
allegiition, hut pleaded wantof considera¬ 
tion —y nnist prove wnnfc of considera- , 
tion—Accopt inco of A/’.v signature and ; 
undertaking to jjay oifarnount discharges ' 
i t's estate fiom lial^iiity and it is sufii- i 

ciont considc-raiion ’ 

13G ! C 17 = 32 P L R 874 = 

I R 1032 Lah 193:-A I R 1932 Lah 135. 

- S. 62— i'roinissory note insufii- 

ciently stamped cont.lining acknowledg¬ 
ment of priox* liability is admissible to 


S iKit 

ellect to novation of contract cannot be 
treated as transfer of actionable claim 
1391 C 582=34 BLR 837 = 56 Bom 462 = 
A I R 1932 Botn 506=A I R 1932 Bom 446. 

S. 62 Bond executed bv A for debt 
due by J-J —Subsequent settlement by 
■\vhich B is to pay some instalments and 
execute mortgage and in case of default 
to be liable as before—Payment of some 
instalments but default committed in 
carrying out terms of settlement— A's 
liability under bond is not revived 

A I R 1933 Lah 464. i 

Ss. 62 and 41—Held under given 
facts that 8. 41 did not apply and that 
there was no novation within meaning of 
S. 62 

34 P L R 440 = A I R 1933 Lah 335. 

-S. 62—Acknowledgment—Mortgage 

by conditional sale—Failure of mort¬ 
gagee to take possession on expiry of sti¬ 
pulated period—Unregistered acknow- 
lodgment as to payrnont of interest and 
outstanding amount by mortgagor— 
Mortgagee liold not entitled to sue for 
ruovt.’P.ge-dLbt ami it did not amount to 
iiov.'ttio 

145 I C 159 = 6 R L G2=A I R 1933Lah 174. 

-S. 62 — Breacli of contract embody- 

iiig promise to pay time-barred debt— 
Suit for its rw^overy is covered by Art. 
llo, f'jim. Act — I’laintilV cannot fall back 
on original causi-* of action 

135 \ C 67 3=13 Lah 4 48 = 33 P L R 42 = 

! R 1932 Lah i45 = A I R 1932 Lah 212. 

-Ss. 62 and 2 {d )—Suit for recovery 

ot amount duo on Ixabi accounts against 

of O, since deceased, and .S’, 

G —Accounts opened by G — 
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save limitation 

141 I C 169=36 M L W 918= 
I R 1933 Mad 85=A 1 R 1933 Mad 251 (2). 

S. 62 — Pro-note insufficiently 

stamped—Execution and loan admitted 
in written statement—Decree on note 
cannot be i^assed—Loan if independent 
of pro-note decree can be given on ad¬ 
mission but otherwise mere admission 
does nob give plaintiff cause of action— 
In latter case.S. 53, Evidence Act, does 
not cure defect 

140 i C 833=64 M L J 79=37 M L W 157 = 
1933 M W N 663=1 R 1933 Mad 55 = 

A I R 1933 Mad 117. 

-S. 62—Debt and promissory note 

contemporaneous—Suit on consideration 

would not lie if note is inadmissible 

139 1 C 361 = 36 M L W 432= 

1 R 1932 Mad 658=A 1 R 1932 Mad 637. 

-S. 62—Pro-note and loan simul¬ 
taneous—Pro-note inadmissible for want 
j of proper stamp—Loan can be proved 
j only apart from pro-note—S. 91, Evi¬ 
dence Act, applies only when instrument 
in writing containing matter necessary 
to make it promissory note also contains 
terms of contract 

144 I C 745 = 6 R N 21 = 29 N L R 131 = 

A I R 1933 Nag 57 (2). 

-S. 62 — Pro-note—.^ntecedenc debt 

—Pro-note for such debt—Suit on pro¬ 
note failing, action on debt would lie 

137 I C 33 = 27 N L R 327 = 

I R 1932 Nag 53=A I R 1932 Nag 23. 

-S- 62—Promissory note invalid for 

want of stamp—Creditor can enforce 
payment of original debt as claim on ob¬ 
ligation inde)j3nd6ut of pro-noto 

134 I C 283=1 R 1931 Nag 155 = 
27 N L R 56=A I R 1931 Nag 113,. 

-Ss. 62 and 70 —Money lent on pro¬ 
note — Pro-note insufficiently stamped 
and held inadmissible—Creditor can re¬ 
cover liis money in spite of S. 91, Evi. 

donee .^ct, by orally proving advance 

139 ! C 298=5 R 1932 Oudh .348=7 Luck 

666=9 OWN 585= 

A I R 1932 Oudh 235 (F B). 

-S. 62—Mother as guardian is enti¬ 
tled to enter into new contract regard¬ 
ing debts bindinii on minor’s estate 

145 I C 180=10 OWN 188=6 R O 25 = 

A I R 1933 Oudh 132, 

-S. 62—Insufficiently stamped pro- 

note inrenawal of previous pro-note— 

Genninoness admitted by deioudanb— 

Previousnote barred—Suit on subsequent 

pro-DOte cannot be decreed 

141 » C 296=9 O W N 961 = 

I R 1933 Oudh 54=A 1 R 1933 Oudh 18. 

-S. 62—Suit on bond insufficiently 
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stamped—Promise to pay old debt—Old 
debt nob proved—Novation—New con¬ 
tract held nob enforceable 
135 ! C 390=7 Luck 313=i R 1932 Oudh 38 
= 8 OWN 12i0=A 1 R 1932 0«dh 49. 

-^S. 62—Accounts settled between 

parties and certain sum acknowledged 
by defendant as due from him—Nntry 
made in plaintiff’s account book that de¬ 
fendant agreed to pay the amount with 
interest—Case hold to he of novation of 
contract giving rise to fresh cause of 

action and not of mere acknowledgment 

130 I C 503=8 O WN 126 = 

A I R 1931 Oudh 97. 

- S. 62—Transfer of land complete— 

Pro-note found inadmissible — Parole 
evidence can he allowed in suit on ori¬ 
ginal consideration 

14 P L T 651=A I R 1933 Pal 575 (F B) 

- S. 62—Hand note net payable 

any person—It is still admissible to 
prove loan 

141 I C 767=1 R 1933 Pat 78 = 

A I R 1933 Pat 159. 

-S. 62—Hand-note defective—Suit 

nn c^n succeed on loan itself 
142 1 C 163=14 A I Cr R 102 = 1 R 1922 Pat 
127=13 P L T 506=A 1 R 1932 Pat 324. 

- S. 62—Suit on promissory note exe¬ 
cuted for alleged cash consideration— 
Promissory note inadmissible for non- 
cancellation of stamp—Cash consiclera- 
tion not proved—Suit should be dis-j 
missed 

145 I C 378 = 6 R R 42 = 
A I R 1933 Rang 181 

-Ss. 62 and 63—Breach cf contract of 

sale—Chattels sold and loss ascertained- 

—Promissory note executed by buyer for 

amount of loss — Remedy for breach of 

contract merges in ascertained debt on 

promissory note 

131 1 C 510 = 1 R 1931 Rang 142 = 

A I R 1931 Rang 189. 

-Ss. 62 and 63 — -promissory noto in 

lieu of los^ (or breach of contract—Re. 
ceipt for part of payment of debt due on 
■promissory note hel l not to revive ori¬ 
ginal ciuse of action 

131 I C 510=1 R 1931 Rang 142 = 

A I R 1931 Rang 189. 

-S. 62—Suit on pro-note insufficiently 

•stamped—Plaintiff is yet entitled fo de¬ 
cree on original consideration if plaint 
discloses such emse of auction 

134 I C 737=9 Rang 56 = 1 R 1931 Rang 

305=A I R 1931 Rang 139. 

- S. 63—No fresh consideration neces¬ 
sary and if time not essence of contract 
- extension can be grauted after expiry of 


5ST, 1931-1933 

CONTRACT ACT, S. 63 

period of performance of promise 
132 I C 321 = 1931 A L J 295=1 R 1931 AH 

481=A I R 1931 All 589 (2). 

-S. 63—If debt is released at third 

I-lrirby's instance, still promi.sor or his 

assignee can take advantage of release, 

although not a party to the action 

129 ! C 890=32 BLR 1656 = 

A I R 1931 Bom 123. 

-S. 63 —Toll contractor committing 

default—District Board exercising option 
of ra-sale—Sale postponed for want of 
bidders without consent of Contractor— 
Subsequent re-sale and suit lor loss in¬ 
curred —Limitation runs from first date of 
resale and not date of actual sale 
145 I C 476=1933 M W N 825=38 M L W 
533 = 6 R M 82=A 1 R 1933 Mad 704. 

- —S 63—Mortgage bond—Higher rate 

of interest in default — Oral agreement 
to show right of waiver by mortgagee as 
to higher rate on default—Such agree¬ 
ment is inadmissible if taken to impose 
legal obligation on inortgagoo to accept 
lower rate always—It is admissible if it 
is taken to be mere promise of grace — 
S. 92, Evidence Act, cannot bar evidence 
showing probable acceptance at lower 
rate under S. 63 — S. 63 applies to cases 
of remission of some part while whole 
contract exists 

132 1 C 292 = 33 M L W 517 = 1 R 1931 Mad 
644=61 M L J 556 = 54 Mad 889 = 

A I R 1931 Mad 636. 

S. 63, Illus. (c) Defendant arrang¬ 
ing with creditors including plaintiff bo 
pay six annas in the rupee—Several ere- 
ditors paid accoidingly—Refusal oC plain¬ 
tiff to take amount off'ared—Plaintiff is 

not entitled to resile from agreement 
145 1 C 801=10 OWN G3S=6 R O 70 = 

AIR 1933 Oudh 361. 

S. 64 Benefit received under con¬ 
tract means what party' rescinding con¬ 
tract actually received under it 

124 I C 731=1931 A L J 51 = 1 R 1930 AH 
587 = 52 AH 83l=A I R 1931 AH 201. 

-S. 64 — Voidable transfer—Person 

seeking to recover possession by avoi- 
dauco of transfer can be mado to do so 
on equitable terms 

124 I C 731 = 1931 A L J 51 = 1 R 1930 AH 
287 = 52 All 831=A IR 1931 AH 201 

-Ss. 64 and 6.J —Party seeking tc 

avoid alienation (e. g., kanom) as invalid 
after utilizing consideration cannot kee[> 
both property and money—If alienatiou 
IS to be declared not binding money 
must he restored back 

136 1 C 350=1 R 1932 Mad 302 = 35 M L W 

^ 17i=A I R 1932 Mad 303. 
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-S. 65—T ime at which agreement is 

discovered to be void is date of agree¬ 
ment 

142 I C 7—1933 M W N 190 = 35 BLR 319 
= 1933 A L J 175=37 C W N 379=37 M L 
W 445 = 64 MLJ 403 = 57 C L J Jl66 = 54 All 
1067=1 R 1933 P C 43 = 60 i A 13 = 

A I R 1933 P C 63 C). 

-S. 65—Words 'when contract be. 

comes void" are wide enough to cover 

case of voidable contract avoided 
136 I C 108 = 9 OWN 196=7 Luck 64=59 
I A 147 = 62 MLJ 451=38 C W N 461 = 34 
BLR 771=55 C L J 255=35 M L W 667 = 
1932 Fvl W N 502=1932 A L J 297 = 1 R 1932 

P C 60=A I R 1932 P C 89 (P C) 

-S. 65—Ijimitation Act (1908). Arts. 

Gl and 97—8ale deed found to be sham 
one—Purchaser redeeming property sold 
and suing lor recovery of ;;mount of re. 
demption—Art. 61 applies and not Art. 
97 nor S. Go 

128 1 C 907 = 1 R 1931 Bom 123 = 32 B L R I 

1376=A I R 1931 Bom 39. 

——;-Ss. 65 and 7d — Sale cjulirrned — 
Judgmont-debior found to have no sale- ' 
able interest—Purchaser cva maintain 
suit to recover money j^aid if deprived of 
property l)y bolder of paramount title— 
3i. 9 j, O. LM, Civil P. O., is no bar—Suit 
being for recovery of money paid under 
mistake of fact is maintainable under 
enuitv 

138 I C 47=33 P L R 649=13 Lah 618 = 1 R 
1932 Lah 396=A I R 1932 Lah 401 (F B). 

-S. 65 —Mortgage of occupancy ten¬ 
ancy — Land resumed by landlord and 
tenant’s possession not retaken—Mort¬ 
gagee cannot get compensation 
134 1 C 1116=1 R 1932 Lah 12=32 PLR 

561=A I R 1931 Lah 694. 

- S. 65—Suit for wages based on al- 

leged contract — Contract not proved — 

Polief on rjuantum meruit cannot be 

granted unless asked [ 

142 I C 683=1933 M W N 126 = 37 M L W ' 

313=1 R 1933 Mad 256 = 

A 1 R 1933 Mad 344. 

-S. 65—Contract void for noncom- ' 

]>lianco of provisions of Ss. 44 and 45, 

Madras District Municipalities Act — 

Neither principle of (luautum meruit 

nor th.^t of ‘juantum valobat applies' 
144 I C 784 -37 M L W 429=6 R M 5= 

A 1 R 1933 Mad 332. 

-S. 65—Contract of supi»iy of goods ' 

-—Contract f)eing void—If S. G5 applies 
doctrine of "quantum val 0 l>at'’ applies— I 

(J0il‘'y I 

144 I C 784 = 37 M L W 429=6 R M 5= : 

A 1 R 1933 Mad 332. . 

-S. 65—Benefit received under void 1 


CONTRACT ACT, S. 65 

contract must be restored 
145IC412=6RM 63=A I R 1933 Mad 145. 

S. 65— Contract in writing void 
from incepticu— It must be held to be 
discovered as void when it was reduced 
' to writing 

137 I C 574=8 Luck 1=1 R 1932 Oudh 

236=9 OWN 461= 
A I R 1932 Oudh 193 (F B). 
S. 65— Contract with Municipal 
Board void under S. 97, U. P. Munici¬ 
palities Act, as not being under seal—No 
relief can bo given to parson relying on 

sucb contract even on quantum meruit 
137 I C 574=8 Luck 1 = 1 R 1932 Oudh 

236 = 9 OWN 461 = 
A 1 R 1932 Oudh 193 (F B). 

-S. 68—Guardian — Guardian bor¬ 
rowing for necessaries—Minor’s estate i.s 
liable 

139 I C 383=1 R 1932 Mad 672=35 
M L W 397=A I R 1932 Mad 696. 

- S. 68— Contract by guardian not 

purporting to bind estate—Minor’s estate 
is not liable unless money is expended 
on necessaries 

I4S I C 350 = 16 MLJ 58 = 6 R N 43 = 

A I R 1933 Nag 285. 

- S. G8—Sister's marriage constitutes 

necessarv" 

145 1 C 350=16 N L J 58=6 R N 43 = 

A 1 R 1933 Nag 285. 

-S. 68—Acknowledgment by mother 

asguardian of debts borrowed for obsequies 

of father is not binding on minor as such 

money is nob for minor's benefit 

145 1 C 180=10 OWN 188=6 R O 
25=A I R 1933 Oudh 132. 

-S. 68—S. 68 does not validate mort¬ 
gage effected by guardian of ward’s pro¬ 
perties 

11 Rang 193=A I R 1933 Rang 83. 

-S 69— Purchaser in execution of 

prior mortgagee’s decree not in posses¬ 
sion suing against purchaser in execution 
of subsequent mortgagee's decree cannot 
recover mortgage money if limitation on 
prior mortgage is run out—His remedy 

is only to be reimbursed under S. GO 

A I R 1933 Ail 908. 

-“S. 69—“A person who is interested” 

is one who really believes that he must 
make payuaenb in his own interest 
136 I C 66 = 54 All 140=1 R 1932 All 114= 
1932 A L J 63=A I R 1932 All 332. 

- S. 69—Person making payment in 

respect of immovable property doss not 
thereby acquire a charge 
136 I C 66=54 All 140=1 R 1932 All 114= 
1932 A L J 63=A 1 R 1932 All 332. 

--Ss, 69 and 70— Suit for reimburs- 

ment—Plaintiff's utmosbgoed faith must 
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CONTRACT ACT, S. 69 
be established 

129 I C 463=33 M L W 20=1 R 1931 Mad 

271=60 M L J 13=53 Mad 952=1930 
M W N 601=A 1 R 1931 Mad 207 

-Ss. 69 and 70— Suit for reimburse- 

ment—Piaintitl’s bona fides nob esta¬ 
blished— Payments of mortgage debts 
and decree do not of themselves make 

plaintiff entitled to reimbursement 

129 I C 463=33 M L W 20=1 R 1931 Mad 

271=60 M L J 13=53 Mad 952=1930 
M W N 601=A I R 1931 Mad 207. 

- S. 69 —Limitation Act (1903), Arts. 

99 and 120—Sub-mortgage by co-morb- 
gagees A and B — A paying his share — 
Sale of mortgagee right owing to default 
of B —Suit for contribution by .1 against 
B Held Art. 120 did not apply— That 
if Art. 99 applied, limitation ran from 
date of sale and that S. 69 Contract 
Act, did nob apply as payment was nob 
made by A 

10 O W N 919=A 1 R 1933 Oudh 478. 

S. 69 —Suit for redemption—Mort¬ 
gagor’s representative paying money to 
representatives of usufructuary mort¬ 
gagee from original mortgagee to get 
possession of mortgaged property— Sum 
so paid can be recovered from representa¬ 
tive of original mortgagee 

138 I C 137=8 Luck 79=1 R 1933 Oudh 
297=9 OWN 414=A I R 1932 Oudh 222. 

Ss. G9 and 70— Mortgagor is en¬ 
titled to contribution from his co-mort. 
gagors of amount paid by him in Court to 
set aside sale in execution of mortgage 
decree bub cannot claim statutory com¬ 
pensation 

134 I C 139=10 Pat 528=13 P L T 21 = 

1 R 1931 Pat 427=A I R 1931 Pat 394. 

Ss. 69 and 70 — Joint decree for 
rent satisbed by eo-judgment-debtor in 
possession of lease-hold property—Other 
coj.udgment-debtor is liable in suit for 
contribution 

232 I C 107=10 Pat 168=12 P L T 868= 
_^ 1931 Pat 267=A I R 1931 Pat 234. 

Ss, 69 and 70— Mortgagee paying 
Government revenue is entitled to re¬ 
cover from mortgagor 

144 I C 39’2=I R 1933 Rang 106= 

_Q AIR 1933 Rang 112. 

1 Integrity of mortgage bro¬ 

ken—Bsdemption of whole by assignee 
of co-mortgagor—(Per Sulatman, C. J., 

trespasser 

but 13 entitled bo contribution from other 
co-mortgagora seeking to obtain posses- 
Sion of tbeir shares (contra, per Mu- 


CONTRACT ACT, S. 7o 
Jcerjit J.) 

141 I C 91=54 All 975=1 R 1933 All 35= 
1932 A L J 986=A 1 R 1933 All 21. 

-S. 70 — Property subject to usu¬ 
fructuary mortgage purchased in G's 
name —3 redeeming mortgage and get¬ 
ting possession— Mutation Court deci¬ 
ding in favour ofG —H suing for declara¬ 
tion of title alleging that the purchase 
was really made by H—Lower Court dis¬ 
missing suit as barred by S. 66, Civil 
I P. C., but granting money decree to the 
extent of money spent for redeeming— 
i No money decree could be granted—But 
H was entitled to benefit possessed liy 
mortgagee in property 

133 I C 536=1 R 1931 All 696 = 1931 
A L J 601=A I R 1932 All 32. 

- S. 70 — Payment for benefit of an¬ 
other is not sufficient—Obligation to pay 
is necessary 

128 I C 907=1 R 1931 Bom 123 = 
32 B L R 1376=A I R 1931 Bom 39. 

I 

i- S. 70 —Mortgagor passing sale deed 

to stranger—Stranger redeeming pro¬ 
perty sold to him can recover this 
amount from mortgagor as his payment 
, for redemption was lawful 

128 1 C 907=32 BLR 1376=1 R 1931 
, Bom 123=A I R 1931 Bom 39. 

-S. 70 —A having one half-share in 

property in previous litigation brought 
against A, B and C defending that liti¬ 
gation to safeguard his interest — A 
I bringing present suit against B and C for 
; contribution — A can succeed neither in 
I law nor in equity 

i 141 I C 68=34 P L R 28=1 R 1933 Lah 65= 

AIR 1933 Lah 95. 

S. 70 Lease invalid—Landlord can 
claim compensation for period of tenant’s 
possession 

140 I C 621 = 13 Lah 561=33 P L R 1051 = 
i I R 1933 Lah 22=A I R 1933 Lah 15. 

I S. 70 —Lease invalid—Tenant in 
I possession for period of lease—Measure 

of compensation is lease money agreed 
140 I C 621 = 13 Lah 561=33 P L R 1051 = 
I R 1933 Lah 22=A I R 1933 Lah 15. 

- S. 70 —Plaintill’ entering into con¬ 
tract with Municipal Committee for 
I delivery of goods—Contract nob in 
writing under seal—Plaintiff delivering 
1 goods and claiming its price—Municipal 
! Committee resisting claim on grouiTd 
that plaintiit was entitled to return of 
goods only and not its price—Plaiutitf's 
' relief for return of goods resisted by 
Municipal Committee—Municipal Com 
I mittee cannot say that plaintiff was not 
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entitled to claim price of ^oods supplied 
145 I C 687=6 R L n8=A ! R 1933 Lah 14. 

-S. 70—S. 70 does nob apply to 

minors 

135 I C 177=33 P L R 1090=1 R 1932 Lah 

49=A I R 1931 Lah 344 (2). 

-S. 70 — Suit for contribution for ' 

costs o: repairs bo property in which ' 
several persons are interested — Work i 
must have been done in j^art at least for , 
bonetit of defendant—Defendant must be ' 
proved to have been in position to exer¬ 
cise option whether or nob to avail him- | 
self cf hanolab 

135 I C 590=! R 1932 Mad 174 = 
1931 M W N 1231=34 M L W 859= 

A 1 R 1932 Mad 151. 

-S. 70—Defendant 1 alone contesting , 

suit and required to pay full cost—Other , 

defendants are not liable under S. 70 i 
135 1 C 1G = I R 1932 Mad 48=61 M L J ' 
635=34 M L W 712=A I R 1932 Mad 146. 

-S. 70 —Question whether what has 1 

been done is done for another is question 
of fact 

129 I C 828=33 M L W 284 = IR 1931 Mad 

348=A IR 1931 Mad 51. 

-S. 70—Person benefited must have 

o]iportunif.v to accept or reject benoBts 
129 I C 828 = 33 M L W 284 = 1 R 1931 Mad 

348=A I R 1931 Mad 51. 

-S. 70 — Pro-note loan simul¬ 
taneous —Pro.note and inadmissible for 
want of proper stamp—Loan can be pro¬ 
ved only apart from pro-note—S.91,Evi 
denee Act, applies cnly when insbrumenb ^ 
in writing containing matter necessary j 
to make it promissory note also contains ' 
tern^s of contract 

144 I C 745 = 6 R N 21=29 N L R 131= I 

A I R 1933 Nag 57 (2). 

-Ss. 70 and 62—Money lent on ' 

pro-note—Pro-nobo insufUcicntly stamped 

and held inadmissible—Creditor can 

recover his money in spite of S. 91, , 

Evidence Act, hv orallv proving advance j 
139 1 C 293- 1 R 1932 Oudh 348= i 
7 Luck 666 69 O W N 585 = 

A I R 1932 Oudh 235 (F B) 


--S. 70—Money paid for another can- 

not be recovered if he is not benefited 
132 I C 7S = I R 1931 Oudh 238=8 OWN 

243=A 1 R 1931 Oudh 242. 

-S. 70 — Contract invalid and uuon- 

iorcB.ible—Decree can be passed against 

party who has benefited on principle of 

quantum meruit ^ 

141 J C 23=A I R 1933 Pesh 16. 

-S. 70—S. 70 applies to corporations 

making contracts 

140 I C 737=10 Rang 522=1 R 1933 Rang 

. 5=A 1 R 1932 Rang 176. 


CONTRACT Act, S. 70 ' 

-S. 70 — President of Corporation 

having authority, ordering work to 
be done—Corporation receiving benefit 
of work done—Plaintiff is entitled to 
compensation for work done in absence 

of written contract 
140 I C 737=10 Rang 522=1 R 1932 Rang 

5=A I R 1932 Rang 176. 

-- S. 72 — Deposit of amount after 

sale under O. 21, R. 89, Civil P. G-, is in¬ 
voluntary and. cannot be recovered from 
decree-holder under S. 72. 

35 B L R 462=57 Bom 601 = 
A I R 1933 Bom 239. 

-S. 72—Money paid under compul¬ 
sion of legal process cannot' be recovered 
on ground of mistake—Money paid to 
claimant under land acquisition procee¬ 
ding started by mistake cannot be re¬ 
covered bv Government 
140 I C 171 = 56 Bom 501=34 BLR 791= 
1 R 1932 Bom 571=A 1 R 1932 Bom 386. 

- S. 72 — Consideration failing in 

part — Action for money had and re¬ 
ceived does nob lie 

140 I C 171=34 BLR 791=1 R 1932 Bom 
571=56 Bom 501=A 1 R 1932 Bom 366« 

-S. 72 — Claim for repayment of 

money paid under mistake—Onus ia on 
plaintiff 

140 I C 171 = 56 Bom 501=34 BLR 791 = 
I R 1932 Bom 571=A i R 1932 Bom 386. 

-S. 72—Purchase of patni in auction 

by A —Suit' by patnidar to set aside sale 

—Payments of rent made subsequently 

by A to zamindar—Sale set aside—Suit 

by A to recover money paid as rent— 

Separate suit by A for rent held not 

competent—Money was not paid under 

mistake of fact so as to be recoverable 

under S. 72 

136 I C 472 = 54 C L J 302=1 R 1932 Cal 
200=36 C W N 238=A I R 1932 Cal 108. 

-Ss. 72 and 05 — Sale confirmed— 

Judgmant-dobtor found to have no sale¬ 
able interest—Purchaser can maintain 
suit bo recover money paid if deprived of 
property by bolder of paramount title 
U. 93 O. 21, Civil P.C. is no bar—Suit being 
for recoveryof money paid under mistake 

of fact is maintainable under equity 

138 I C 47=33 P L R 649=13 Lah 618= 

I R 1932 Lah 396=A 1 R 1933 Lah 401 ^FB) 

-S. 72—Debtor making extra pay¬ 
ments voluntarily under mistake of law 
cannot claim refund 

A I R 1933 Lah 523. 

-S. 72 — Person paying money in 

Court to set aside sale in execution under 
protest‘is entitled to get hlS' money back 
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CONTRACT ACT, S. 72 
under S. 72 

135 I C 24=34 M L W 399=1 R 1932 
Mad 56=A 1 R 1931 Mad 753. 

•-S. 72 — If attachment constitutes 

infringement of rights of real owner be 

can pay money under protest and seek 

proper remedy to have same hack 

135 I C 24=34 M L W 399=1 R 1932 
Mad 56=A 1 R 1931 Mad 753. 

■-S. 73 — Contract or sale of goods 

broken—Goods available in market — j 

Difference in price is sole recoverable , 

damages ; 

138 I C 658=9 OWN 628=59 ! A 398= ! 
56 C L J 135=36 C W N 1024=63 M L J 
270=36 M L W 373=11 Pat 600 = 34 
BLR 1596=1932 M W N 982=13 P L T 

639=1 R 1932 P C 248= 
A I R 1932 P C 196 (P C). 

-S. 73—Consignment of 200 bundles 

forwarded by railway —Nine bundles I 
missing on transit — I^laintilf ought to 
take 191 bundles and cannot claim , 
damages for all 

1933 A L J 1360=A I R 1933 All 595. 

-S. 73—Suit for damages (or breach 

— Plaintiff in position to minimise 

damages but failing cannot succeed 

1933 A L J 670=A 1 R 1933 All 511. 

- S. 73—Interest—Vendor executing , 

security for damages and costs if title 

defective— Stranger found entitled to 

portion of property sold— Suit by him i 

compromised by vendee on payment of 

certain amount—Vendee is entitled to 

claim this amount from vendor with 

interest , 

1933 A L J 963=A I R 1933 All 455. ' 

-S. 73 (3)—Gosharer collecting rent 

cn behalf of himself and other oosharers 
—Injury due to delay in payment of 
same can bo compensated by equitable 
rate of interest — Case is covered by 
S. 73 (3) 

139 I C 158=1932 A L J 733 = 1 R 1932 

All 532=A I R 1932 All 505. 


CONTRACT ACT, S. 73 

has no application 

146 I C 154=6 R L 177= 
A I R 1933 Lah 556. 

-S. 73 — Tenant contumaciously 

holding over — Double rent by way of 
damages is i)roper 

142 I C 754=33 P L R 323=14 Lah 137= 
I R 1933 Lah 269=A i R 1933 Lah 61. 

-S. 73—Non-marketable goods made 

to order — Price of goods is measure of 
damages 

135 I C 599=13 Lah 386=33 P L R 528= 
1 R 1932 Lah 135=A I R 1931 Lah 742. 

-S. 73—Party paying part of pur¬ 
chase money as advance and not earnest 
is entitled to refund 

131 I C 371 = 11 Lah 699=32 P L R 221 = 
I R 1931 Lah 467=A 1 R 1931 Lah 205. 

-S. 73—Servant leaving service with¬ 
out due notice is not entitled to be paid 
for work since last psriodical instalment 
—Master can also claim compensation 
(or bi*each of contract 

132 1 C 577=32 P L R 275=1 R 1931 Lah 

625=A 1 R 1931 Lah 133(2) 

- S. 73—Act is not repealed bv S 73 

145 I C 721 = 1933 M W N 498 = 38'M L W 
420 = 6 R M 122 = 65 M L J 620 = 

A I R 1933 Mad 729. 

-S. 73, Illus. (n) and (r) — Non-pay¬ 
ment of money due itself constituting 
breach of contract—No interest can be 
allowed in addition to recovery of money 
unless plaintiff gives adequate proof that 
by reason of breach of contract special 
loss or damage was sustained and if un¬ 
less such claim for interest is not one 
coming under category of cases specified 
in Interest Act (l839j, S. I 

145 IC 721 = 1933 M W N 498=38 M L W 
420 = 6 R M 122 = 65 M L J 620 = 

A I R 1933 Mad 729. 

-S. 73—Subscriber purchasing chib 

at auction and executing security bond 
for regular payment of future instalments 
— Clause empowering stakeholder to 


-S. 73 — Actual loss or damage need 

not be proved to get compensation 

133 ! C 604=1 R 1931 All 716=1931 
A L J 687 = 53 All 946 = A I R 1931 All 754 

S. 73—Suit for— Claims for work 
done and reimbursement for expenses 
incurred for being ready for other pro¬ 
mised work are maintainable 

143 I C 377 = 56 C L J 285 = 
A I R 1933 Cal 165. 

S. 73 Sale of property—Failure of j 
vendor to give possession to vendee — 
Suit for recovery of amount paid and 
damages—Interest by way of damages ; 
can be allowed—Hold 1 per cent, per 
mensem is reasonable and Interest Act 

1931-33 T. D.—45 & 46 


demand amount due for remaining instal¬ 
ments in lump sum on default of one 
instalment is not penal 

38 M L W 244 -1933 M W N 1298 = 65 
M L J 302=A I K 1933 Mad 657 

-—S. 73—Contract for sale of immov¬ 
able propertN—Voudeo knowing delec- 
tive title—Contract to be performed on 
future day on which vendor expected 
marketable title—S. 73 applies and ven¬ 
dee is entitled to damages on difference 
between contract price and market price 
on day of breach 

C -71 o .air 1933 Nag 263. 

o. t i5 becuring compensation if 
money not returned when due is not in- 
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herently penal 

144 1 C 218=1 R 1933 Nag 210= 

A 1 R 1933 Nag 224. 

-S. 73—Breach of contract—Suit for 

damages—Finding as to what damages 

should be paid is question of fact 

140 1 C 68=28 N L R 142 = 
I R 1932 Nag 126=A 1 R 1932 Nag 118. 

-S. 73—Interest at higher rate on 

defaulted interest is not penal—It can 

be granted as compensation 

142 I C 821 = 9 OWN 1081 = 

I R 1933 Oudh 129=A I R 1933 Oudh 81. 

-S. 73- -Interest cannot he awarded 

for mere detention of money beyond due 
date of pavroent 

146 1 C 56=12 Pat 216=14 P L T 149= 
6 R P 225=A 1 R 1933 Pat 196 

-S. 73—Contract of delivery of goods 

on certain day—Defendant repudiating 
before that date—Measure of damages 
is rate on delivery 

1 R 1933 Rang 42=A I R 1933 Rang 25. 

-S. 73—Repudiation — Party must , 

make quite plain his intention not to ' 


CONTRACT ACT, S. 74 

-S. 74 — Kistbundi mortgage bond 

j providing for interest on default of kisfc 
' and further compensation at 25 p. o. 

' on default in payment of rent—Stipula¬ 
tion of 25 p. c. held not penalty 

132 I C 912 = 53 C L J 516= 
I I R 1931 Cal 624=A I R 1931 Cal 772(1) 

-S. 74—Paddy rent payable by fixed 

time—Stipulation to pay half as much 
again in default is stipulation by way 
of peoaltv 

130 I C 274 = 58 Cal 84 = 34 C W N 905 = 
I R 1931 Cal 338=A 1 R 1931 Cal 111. 

- S. 74—Bond stipulating no charge 

of interest if principal paid on certain 
date and in default interest at certain 
rate is not penal 

A 1 R 1933 Lah 523. 

-S. 74--Tnterest in mortgage deed 

being 12 p. c.—Further stipulation that 
in case interest be not paid for three 
successive months interest payable would 
he at 15 p. c.—Stipulation for enhance¬ 
ment is not penal 

131 I C 368=11 Lah 635=32 P L R 161 = 


perform 

131 I C 220=A I R 1931 Rang 126. 


-S. 73'—Broach of contract of sale— 

Measure of damages where no market 
available for long timo after breach— 
DitTeronce in contract price and price 


reali/^ed on 


sale is the measure 

139 1 C 114 = 26 SLR 167= 


1 R 1931 Lah 464=A 1 R 1931 Lah 120. 

-S, 74—Stipulation making prize 

winners liable bo pay all future instal¬ 
ments on default is not i^enal 
140 1 C 838=37 M L W 93=65 M L J 29= 
1933 M W N 678=1 R 1933 Mad 51 = 

A I R 1933 Mad 252. 

-S. 74—Penalty—Contract of insur- 


1 R 1932 Sind 99=A I R 1932 Sind 9. 

——S. 73—Penalty—Stipulation that if 

one instalment is not paid, whole amount 

shall be paid forthwith is not penal 

131 I C 710 = 1 R 1931 Sind 70 = 
25 S L R 279 = A 1 R 1931 Sind 42. 

- S. 74—Compromise decree—Execu- 

ting Court can intorfoie witli penal 

6tipulation=46 All. 571—79 T.C. 910= 

A I B. 1924 All. (kS 9 Overruled 

142 I C 4 19=1933 A L J 132 = 


ance—Penalty in ordinary loan is not 
necessarily a penalty in case of contract 
of insurance 

134 I C 977=1 R 1931 Mad 865= 
1931 M W N 624 = 61 M L J 388= 
34 M L W 643=A I R 1932 Mad 241. 

-S. 74—Provision in bond for higher 

rate of interest on default of payment of 
principal and interest by certain date 
held penal by lower Court—Meaning put 
cii bond not impossible though strained 


55 All 334=A 1 R 1933 All 252 (FB). 

_S, 74—It is not obligatory on Court 

to grant interest for period between 
date fixed for repayment and until re¬ 
alization of money by sale Ciicum- 
stances of each case should be considered 
to see if any interest and if so what rate 

should be allowed ^ 

139 I C 455=1 R 1932 Cal 626= 

59 Cal 722=A I R 1932 Cal 689. 
-S. 74—Originally no interest stipu¬ 
lated— Interest at 150 p. c. stipulated 
from date of default but claimed at 75 
11 , c. only—Interest in still penal within 


p, c. only 
S. 74 


135 1 C 791=35 C W N 1224 = 
I R 1932 Cal 151=54 C L J 576= 
59 Cal 613=A I R 1932 Cal 53. 


—High Court refused to interfere 

130 I C 569=33 M L W 540 = 
1930 M W N 1198=A I R 1931 Mod 237. 

-S. 74—Court should give reasons 

for refusing to aw’srd compensation on. 

default of payment on proper date 

130 i C 569=33 M L W 540= 
1930 M W N 1198=A I R 1931 Mad 137. 

-S. 74—Earnest mcney in very great 

proportion—Stipulation of forfeiture is 

by way of penalty—Only reasonable 

compensation should be allowed 

143 I C 192 = 1 R 1933 Nag 166 = 

A 1 R 1933 Nag 223. 

--S. 74—Provision to pay compound 

interest at double original rate in caseof 

default is penal—Creditor is sufficiently 

compensated if he is allowed compound 
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interest at original rate or simple inter¬ 
est at enhanced rate 

140 1 C 406 = 28 N L R 149=1 R 1932 
Nag 153=A 1 R 1932 Nag 169. 

- S. 74—Tender of money is not bad 

simply because it is less by Rs. 2-3-0 

than amount considered to be adequate 

compensation to creditor 

140 I C 406 = 28 N L R 149=1 R 1932 
Nag 153=A 1 R 1932 Nag 169. 

-- S. 74—Texts—Interest—Damdupat 

—Kulluka’sGommentary—Words “mool 
vridhi durigunawadbhavati” also cover 
principal due when arrears of interest 
accrue 

134 I C 274=1 R 1931 Nag 146 = 27 
NLR312=14NLJ 109= 
A I R 1931 Nag 161. 

- S. 74—Liaches on borrower’s part— 

Amount swelling—Interest need not be 

reduced 

130 1 C 817 = 1 R 1931 Nag 65 
= 13 N L J 213=A 1 R 1931 Nag 91. 

- S. 74—Maintenance deed—On fail¬ 
ure to fulfil terms person claiming en- 
titled to take possession of certain field — 

Provision held to be penaltv 

132 .1 C 450=1 R 1931 Nag 98=27 N L R 

24=A I R 1931 Nag 60. 

- S. 74—Condition imposing punish¬ 
ment is penalty 

144 I C 756=10 OWN 759= 6 R O 2 = 

AIR 1933 Oudh 291, 

-S. 74—Stipulation for increased in¬ 
terest from date of default is penal only 

if it be introduced in terrorem 

128 I C 287=1 R 1931 Oudh 47=7 
OWN 963=6 Luck 321 = 
A I R 1931 Oudh 33. 

- S. 74—Breach of promise of marri. 

age—Provision for return of double value 
of gifts is obsolete—Even if contracted 
for. it is penal 

11 Rang 143=A I R 1933 Rang 198 (1). 

Ss. 82 and 83—Incidence of risk is 
not conclusive test to determine in which 
party the property vests—Question is 
always of intention of parties 

134 1 C 1110 = 1 R 1932 Lah 6 = 

AIR 1931 Lah 260. 

‘S. 83 Contract to sell goods of 
particular description—Purchaser know¬ 
ing that vendor held goods as appropri¬ 
ated and taking partial deliveries of 
goods including those not of contract des¬ 
cription Vendor acting on belief that 
purchaser is not repudiating—Suit by 
vendor for price—Defendant is estopped 
from pleading non-appropriation, nonde¬ 
livery or goods not being according to 


I CONTRACT ACT, S. 83 
contract 

140 I C 610 = 34 BLR 1252 = 1 R 1933 

Bom 3=A I R 1933 Bom 46. 

- S. 83—Appropriation to resume con¬ 
sent by purchaser must be of goods ac. 
cording to contract—Delivery of whole 
taken—Rejection must be prompt—Acts 
of owner-ship over part—Right of rejec¬ 
tion is lost 

140 I C 610=34 BLR 1252=1 R 1933 

Bora 1 R 1933 Boni 46. 

-S. 83 — Gunny bags bought by A 

from L and resold to B — Freight 
booked by B with C —Goods conveyed 
receipts by L to C’s vessels and mate’s 
obtained — Term of contract bet¬ 
ween A and B that seller’s lien was 
to subsist on mate’s reecipts or bill of 
lading till full payment wasmade—Bills 
of lading issued to B by C without pro¬ 
duction of mato’sreceipts—Billsof lading 
negotiated for value— L paid by A and 
mate’s receipt obtained by A —Notice of 
.d. to O not to deliver bills of lading to B 
unless on production of mate’s receipts 
—Reply by C that they had already been 
surrendered to B—Suit by A against B 
and C claiming from B value of goods 
I and from C price of goods as damages— 
Held that general property in goods 
passed to B under S. 83, Contract Act. 
That issue of bill of lading to B by C 
was not in itself wrongful act. That deli¬ 
very to B was not complete and A was 
entitled to possession of goods and could 
claim damages from C —That Carriage of 

Goods by Sea Act did not affect the case 
134 I C 82=1 R 1931 Cal 786=52 C L J 
365=A I R 1931 Cal 269 (S B) 

I 

- S. 92—Partial del iveryif nob made. 

in progress of delivery of whole cannot be 
taken as constructive delivei-v- of wliole 
140 I C 610 = 34 BLR 1252 = 1 R 1933 

Bom 3=A I R 1933 Bom 46. 

-S. 107—Provisions of S. 107 as to 

notice are mandatory—Bub brad© usage 
can be pleaded in conllict with provisions 
of Contract Act 

136 1 C 158=1 R 1932 All 158=1931 
A L J 390=A 1 R 1931 All 583. 

-Ss. 107 and 120—When seller com¬ 
plies with terms of contract, buyer cannot 
cancel the contract 

135 I C 778=32 P L R 609=1,2 Lah 692 = 
I R 1932 Lah 170=A I R 1932 Lah 169. 

-S. 107—Mere fact of sell r being 

last bidder at resale does not make it in° 

valid 

135 I C 778=32 P L R 609 = 12 Lah G92 = 
I R 1932 Lah 170=A I R 1932 Lah 169. 
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-S. 107—Vendor must exercise bis 

right of resale within reasonable time— 

Delay of one year in resale after buyer's 

breach is unreasonable 

134 I C 777=12 Lah 452=32 P L R 747 = 

I R 1931 Lah 985=A IR 1931 Lah714. 

- S. 107—To 11 contractor commit¬ 
ting default—District Board exercising 
option of resale—Sale postponed for 
want of bidders without consent of con¬ 
tractor— Subsequent re-sale and suit for 
loss incurred — Ijimitation runs from : 
Srst date of resale and not date of actual 
sale 

145 I C 476=1933 M W N 825= 38 

M L W 533 = 6 R M 82 = 
A I R 1933 Mad 704. ■ 

- S. 107—Property in goods sold not 

passing to buyer—Seller has no right to ■ 
resale 

139 I C 114 = 26 SLR 167=1 R 1932 
Sind 99=A I R 1932 Sind 9. 

--S. 108—Purchaser of goods taken 

by vendor on hire is not protected — 

Real owner can follow property in his 

hands or recover value of proprety if 

property not available 

132 i C 496=1 R 1931 Lah 608=32 I 
P L R829 = A I R 1931 Lah 653. 

•-S. 108 — Unpaid vendor allowing 

purchaser to represent ownership in 

goods and soli as such to innocent third ; 

party—Unpaid vendor cannot claim 

anything from third parties 

27 S L R 249=A 1 R 1933 Sind 401. 

- S. 114—Warranty of fitness—Pur-i 

pose communicated to sellers — Con- , 
ditionof fitness is implied—Goods uti¬ 
lized for verious purposes — Particular ' 
purpose not communicated — No war- 
lanty of fitness for that particular pur- 


CONTRACT ACT. S. 118 
veries of goods including those not of 
contract description—Vendor acting on 
belief that purchaser is not repudiating 
—Suit by vendor for price—Defendant 
I is estopped from pleading non-appropria¬ 
tion, non-delivery, or goods nob being ac¬ 
cording to contract 

140 1 C 610 = 34 BLR 1252=1 R 1933 

Bom 3=A 1 R 1933 Bom 46. 

I -S. 118 (3)—Right to reject is lost 

when there are acts of ownership, or 
delay in giving notice of rejection or 
part retention of goods 

140 I C 877=59 Cal 928=1 R 1933 Cal 

67=A I R 1932 Cal 879. 

■S, 118—Bale of dhoties purchased 
and resold—Afterwards bale found to 
be infected with white ants—Purcha¬ 
sers had enough time before purchase 
to examine goods — Goods deemed to 
be accepted—Notice to vendor that 
purchaser wanted damages given after 24 
days — Delay was unreasonable and 

' i^urchaser was responsible for loss 

133 I C 498=32 P L R 734=1 R 1932 

Lah 98=A i R 1932 Lab 52. 

- S. 119 — Contract indivisible— 

No part acceptance—Fact that goods 

can bo or are separated from bad 

goods is immaterial 

140 I C 877 = 59 Cal 928=1 R 1983 Cal 

67=A I R 1932 Cal 879. 

- S. 120—When seller complies with 

terms of contract, buyer cannot cancel 
the contract 

135 1 C 778=32 P LR 609=12 Lah 

692=1 R 1932 Lah J70 = 
A 1 R 1932 Lah 169. 

- S; 125—Actual loss or damage need 

not be proved to get compensation 

133 IC 604=1 R 1931 All 716=1931 
A L J 687=53 AH 946=A!l R 1931 All 754. 


140 I C 877 = 59 Cal 928=1 R 1933 Cal > S, 125 —Purchaser agreeing to re- 

67=A I R 1932 Cal 879. lease property purchased of existing 

-S. 116 — ‘'Tjatont defect” means mortgage—Covenant to iodemnify ven- 

defect which could not be known to dor in case he was made liable for such 
either partv debt—Piu'chaser is neither trustee, nor 

140 I C 877=59 Cal 928=1 R 1933 Cal can vendor he indemnified unless he lias 

67=A I R 1932 Cal 879. mortgagee 

-- Ss. 118 and 83—Appropriation to 60 Cal 761=A I R 1933 Cal 641. 

sissurno consent by purchaser must he of -S. 126 —• One of joint promissors 

goc'^s according to contract—Delivery paying entire debt—Ho is not surety 
of wliole taken — Rejection must he nor entitled to subrogation iu place of 
proQipt — Act of ownersliip over part creditor in respect of securities held by 

—Right of rejection is lost latter 

140 1 C 610 = 34 BLR 1252 = 1 R 1933 139 I C 562=36 M L W 490 = 63 M L J 

Bom 3 = A I R 1933 Bom 46. , 615=1932 M W N969=55 Mad 949= 

■ -— Ss. 118 and 33 — Contract to sell i A I R 1933 Mad 39. 

goods of particular description — Pur- j -Ss. 126 and 123—Person agreeing 

chaser knowing that vendor held goods . to pay amount of bond on failure to pay 
as appropriated and taking partial deli-1 it by other persons—It is contract of 
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guarantee—Contract held did not come 

within qualifying clausa of S. 128 

138 I C 879=28 N L R 325= 

1 R 1932 Nag 88= A 1 R 1932 Nag 62. 

- -S. 128 —Failure to pay by judg¬ 
ment-debtor—Surety can ba proceeded 

against as if be was judgment-debtor 

A 1 R 1933 Nag 287. 

-S. 128-—Surety by husband for 

honesty of another—Liability for money 
misappropriated cannot be enforced 
against surety’s widow 

144 1 C 54=1 R 1933 Nag 198= 

A 1R1933 Nag 162. 

--S. 128 —Surety’s liability after cer¬ 
tain period—Claim should be preferred 
soon after that period 

132 I C 798=1 R 1931 Oudh 350 = 
SOWN 544=A 1 R 1931 Oudh 310. 

-S. 128 —Surety bond not registered 1 

—No charge on property can be claimed ■ 

132 I C 798=1 R 1931 Oudh 350 | 
=8 O W N 544=A I R 1931 Oudh 310. i 

- S. 128 —Surety executing bond for i 

regular attendance of accused—Accused I 

absconding but surety amount realised j 

from property of accused — Surety is 

not relieved of his liability 

1933 Cr C 1074=A I R 1933 Sind 3 20. I 

-S. 129—Contract of guarantee of 

part of mortgage debt—Guarantee held 
not to ba continuing guarantee — Suit 
against guarantors held maintainable 
before suit on mortgage: A. 1. R. 1930 
Cal. 17. Reversed 

136 1 C 4 07=1931 ALJ 793 = 6 IMLJ 
191=1 R 1932 P C 103=35 C W N 986 
=8 O W N 899 = 54 C L J 269=58 1 A 
306=59 Cal 320=A 1 K 1931 P C 224 (P C). 

-Ss. 129 and 130—Contract of surety 

for appearance of judgment-debtor is one 
of continuing guarantee and is revocable 
by notice to creditor 
132 I C 813=1931 A L J 74=1 R 1931 All 
557=52 All 1014=A I R 1931 All 243. 

Ss. 133 and 141 — Agreement by .1 
to advance certain sum to B and as 
security for that B to mortgage to A 
certain properties — Sureties ~ Subse¬ 
quent agreement between A and B vary¬ 
ing amounts to be advanced and pro¬ 
perties to bo mortgaged — Consent of 
sureties not obtained—Sureties are dis¬ 
charged from original contract — Agree¬ 
ment embodying subsequent agreement ■ 
is admissible in evidence w it bout registra- ^ 

tion 

137 I C 564 = 34 B L R 167=56 Bom 101 ' 

= 1 R 1932 Bom 293=A I R 1932 Bom 168 


CONTRACT ACT, S. 133 
- S. 133 — S. 133 contemplates con¬ 
tract consisting of series of transactions 

137 I C 564=34 BLR 167=56 Bom 101 = 
1 R 1932 Bom 293=A I R 1932 Bom 168. 

-S. 133 — Giving time to principal 

debtor discharges surety 

134 I C 545 = 55 Bom 677=1 R 1931 Bom 
j 481 = 33 BLR 709=A I R 1931 Bom 337. 

! -S, 133—Terms of each bond must 

in every case be carefully studied — 
Change in principal debtor’s position 
must matarially affect position of surety 
before the latter can be absolved from 
I liability 

134 I C 1097=1 R 1932 Oudh 9=8 OWN 
1077=7 Luck 226=A 1 R 1931 Oudh 426. 

-S. 134—Failure of creditor to sue 

principal debtor within limitation — 
S. 134 does not apply 

143 I C 526 = 54 All 1007=1 R 1933 All 287 
= 1932 ALJ 868=A I R 1932 All 610. 

-S. 134—Abatement of suit as against 

principal debtor osving to his death 
during pendency of suit does nob dis¬ 
charge surety 

138 I C 305=33 P L R 668 = 13 Lah 817 = 

I R 1932 Lah 459=A 1 R 1932 Lah 419. 

-S. 134—Interpretation adopted by 

lower Court held wrong —Obiter 

142 I C 616 = 10 OW N 259=1 R 1933 Oudh 

110=A 1 R 1933 Oudh 240. 

-S. 135 — A becoming surety for B 

I for payment of decretal amount to C—B 
; and C compromising suit — Compromise 
prima facie bona iide —C suing A for on- 
1 forcing decree — A cannot resist its en¬ 
forcement 

128 I C 903=32 BLR 1394=1 R 1931 Bom 
119 = 55 Bom 97 = A I R 1931 Bom 55* 

; S. 135—Surety for appearance of 
, judgment-debtor — Appearance Ijy judg¬ 
ment-debtor and payment of part of de¬ 
cree debt, and acceptance of such amount 
, by decree-holder’s pleader — Surety is 
discharged 

! 143 I C 322 = 56 C L J 586 = 

j AIR 1933 Cal 337. 

! -S. 135 — Striking of balance, al- 

! though extending time and privileges of 
I creditor, bub conferring no benefit on 
principal debtor—Surety is not discharg- 
0 ci 

133 I C 652 = 1 R 1931 Lah 828 = 32 P L 
R 337=A I R 1931 Lah 627 (1). 

-S. 135—Giving time does not mean 

mere forbearance to sue 

38 M L W 481= 1933 M W N 1095 = 65 ML 

J 458=A I R 1933 Mad 756. 

S. 135 Mere taking of additional 
security does nob discharge surety 

38 M L W 481 = 1933 M W N 1095 = 
65 M L J 458=A I R 1933 Mad 756 
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|“S. 135—Giviug of time—Acceptance 
of interest in advance amounts to civinc 
of time 

38 M L W 481 = 1933 M W N 1095 = 
65 M L J 458=A I R 1933 Mad 756 

» 

S. 135 — Surety bond for allowing 
execution of decree pending appeal — 
Consent decree passed in appeal—Surety 
is not discharged if consent decree is not 
outside scope of surety bond 
141 I C 852 = 37 M L W 170 = 64 M L J 386 
= 56 Mad 625=1 R 1933 Mad 168 = 

A 1 R 1933 Mad 309. 

— S. 135 — A greement to discharge 
principal debtor with reservation of right 
against suretv does not dischara© surety 
141 I C 852=37 M L V/ 170=64 M L J 386 
= 56 Mad 625 = ! R 1933 Mad 168= 

A I R1933 Mad 309, 

-S. 135 — Contract bycreditor giving 

time to principal debtor for piyment 
digcliar^oiii surety 

141 1 C 852 = 37 M L W 170 = 64 M L J 386 
= 56 Mad 625 = 1 R 1933 Mad 168 = 

A I R 1933 Mad 309. 

S. 135—Surety for tne.'ne profits 
case cf d ecreo“ 
tinio granted 
surety 

140 I C 564 = 1 


in 


Claim compromised and 
— Doth facts discharge 


S 135 


R 1933 Pat 8 = 1 I Pat 590 = 
A I R 1932 Pat 3 13, 

Agreement to give time to 
princi pal debtor does not discharge purety 
unleps such agreement is supported by 
consideration—Proposition doubted 

A I R 1933 Sind 311. 

-S. 137—Suit on bond—Claim time- 

barred as against principal debtor bub 
nob as against surety—Surety is liable to 
jiay debt and pUintill’ is entitled to de- 
creo as acainst him only. 

139 I C 138 = 10 Rang 398 = 1 R 1932 Rang 

174=A I R 1932 Rang 88. 

-S. 139—Giving notice to creditor to 

realize his debt as principal debtor was 
doing away with property does not dis¬ 
charge suretv 

132 I C 590 = 33 P L R 59=13 Lah 240 = 

! R 1931 Lah 638=A 1 R 1931 Lah 601. 

-S. 140 and ll-'j—Exleut of right 

of transferee of surety’s oatate to recover 
from principal debtor debt i>aid by liim 
to creditor enunciated and illustrated 
143 I C 526 = 54 All 1007 = 1 R 1933 All 287 
= 1932 A L J 868=A I R 1932 All 610. 

--Ss. 140 and 1 4-b—Riglifc of surety 

under rt, !45 is not limitoi lo riglits of 
ci'oditnr against principil debtor 

143 I C 526 = 54 All 1007 = 1 R 1933 All 
287 = 1932 A L J 868=A I R 1932 All 610. 

-S. 141—One of joint promisors pay¬ 
ing entire debt—He is not surety nor 


CONTRACT ACT S. 141. 

entitled to subrogation in place of credi* 

tor in respect of securities held by latter 
139 I C 562=36 M L W 490=63 M L J 615 
= 1932 M W N 969=55 Mad 949 = 

A I R 1933 Mad 39. 

Ss. 151 and 152—Part of bailment 
destroyed owing to unprecedented floods—' 
Bailee is not responsible for loss—Bailor 
has to suffer it 

142 I C 691 = 1 R 1933 All 134= 

A 1 R 1933 Ail 158. 

-S. 151—Goods consigned to railway 

for dispatch—Onus is on company to 
prove that they took ordinary care of 
the goods 

137 I C 445=1 R 1932 Cal 305= 
35 C W N 1242=A I R 1932 Cal 257. 

-S. 151—Bailment arising out of 


contract— 
pensation 
orned by 
Lim. Act 


-Suit against 
for damages 
Art. 315 and 


bailee for com- 
to goods is gov- 
not by Art. 36 


145IC1001=100WN 1105= 
6 R O 77 = A I R 1933 Oudh 518. 

-S. 161—Kailway—Liability as re¬ 
gards delivery is governed by S. 161 

130 I C82=! R 1931 Nag 18= 
27 N L R 230=A 1 R 1931 Nag 29. 

-S. 161—Goods sold though charges 

due to Commissioner paid before date of 
sale—Sale is held by defaultof Commis¬ 
sioner and consequently under S. 161, 
Contract Act, Commissioner is responsible 
to owner for value of goods 

132 I C 545 = 1 R 1931 Rang 177= 

A 1 R 1931 Rang 95. 

-S. 161—Liability of CommisBioner 

is that of bailee 

132 I C 545 = 1 R 1931 Rang 177= 

AIR 1931 Rang 95. 

-S. 162—Onus is on railway com¬ 
pany to show time of loss 

139 I C 381 = 1932 A L J 788 = 

1 R 1932 All 561=A I R 1932 All 584. 

-S. 162—On death of bailee his 

estate is liable for loss caused to bailor 

in respect of goods hailed 
127 I C 867=1 R 1930 Oudh 483=7 OWN 
1215 = 5 Luck 220=A I R 1931 Oudh 15 


S. 171—Solicitor has 


a lien for his. 
recovered by 
defeated by 


costs on fruits of judgment 
his exertion and cannot be 
third party’s nbtachmort 
131 I C 158=1931 Cr C 287=1 R 1931 Mad 
494 = 33 M L W 430 = 60 M L J 133= 

A 1 R 1931 Mad 183. 

- S.172 —To constitute pledge there 

must be delivery to pledgee of goods aud 
retainment bv him 

138 1 C 852=36 C W N 263=1 R 1932 Cal 
528=59 Cal 667=A I R 1932 CaJ 524. 

-S. 176—“Failing payment by cer- 
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tain date we shall arrange for sale of 
hypothecated stock”—This is intimation 
and not notice 

138 I C 852=36 C W N 263=1 R 1932 Cal 
528=59 Cal 667 = A I R 1932 Cal 524. 

•-S. 176—Notice under S. 176 is not 

necessary for debt to be due and recover¬ 
able 

146 1 C 194 = 6 R L 182= 
A I R 1933 Lah 536. 

-S. 176—Sale of jewellery deposited 

without proper notice—Owner of jewel¬ 
lery is entitled to deduct value of jew’els 
on date of suit 

A 1 R 1933 Rang 76. 

--S. 178—Word “possession” means 

juridical possession—It must be derived 
in some way from lawful owner, e. g. as 
factor or agent 

134 I C 711=33 BLR 848= 

• I R 1931 Bom 519=A I R 1932 Bom 31 

-S. 178 — Pawnee must act with due 

•care and attention in taking pledge 

134 I C 711=33 BLR 848 = 
I R 1931 Bom 519=A 1 R 1932 Bom 31. 

S. 178, Prov. 2 —Proviso 2 includes 
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obtaining of possession by person other 
than pawnor from whom pawnor derives 
possession 

134 I C 711=33 BLR 848 = 
I R 1931 Bom 519=A I R 1932 Bom 31. 

S. 178—Broker entering into con- 


tract with sellers and buyers with re 
gard to gunnies to bo shipped—Ijiability 
of shipping company for parting with 
hills of lading without mate’s receipts— 
Shippers hold not guilty of wrongful act 
in issuing bills of lading to brokers— 
Endorsee of bill of lading from broker 
held did not get better title than broker 
—Shipper could have no defence to 
claim for damages unless endorsee could 
rest title on S. 178 

134 1 C 753 = 53 C L J 111 = 1 R 1931 Cal 

865=A I R 1931 Cal 373 (S B), 

- S. 178 — Pawnor in possession of 

goods agreeing to be trustee of plaintiff 
—Goods pledged to defendant—l-)efen. 
dant acting bona fide and without know¬ 
ledge of trust—Pledge is valid—Insol¬ 
vency of pawnor—Plaintiff is not en¬ 
titled to recover goods 

60 Cal 262=1933 Cr C 502 = 

A 1 R 1933 Cal 366. 

- S. 178—Pledgor pledgingornameots 

of which he has acquired possession in 
rightful manner, but later on misappro¬ 
priating them—Pledgee acting in good 
faith is entitled to possession of orna- 


132 I C 835 = 32 P L R 724=1991 Cr C 
750=32 Cr L J 960 = 12 Lah 304=1 R 
1931 Lah 675=A 1 R 1931 Lah 526. 

-S. 178 — Presidency Towns Insol¬ 
vency Act (l90cO, S. 52 (2) (c) Person 
before adjudication borrowing money and 
assigning railway receipt to bauk“^Offi- 
cial Assignee after adjudication claiming 
goods of insolvent under S. 52 (2) (c) 

As assignment of railway receipt effects 
valid pledge of goods Official Assignee 
cannot succeed—Assignment of railway 
receipt coupled with letter of lieia over 
goods passed constructive possession to 

143 1 c 641=37 M L W 32=64 M L J 
320 = 56 Mad 177=1 R 1933 Mad 316= 

A I R 1933 Mad 207. 

-S. 178—“Person” — Not restricted 


to 


4 4 


mercantile agent” Includes owner 

net in possession of goods „ , 

143 I C 641=37 M L W 32=64 M L J 320 
= 56 Mad 177 = 1 R 1933 Mad 316 = 

A I R 1933 Mad 207. 

-S. 178 — Prior encumbrancer of 

movable property not obtaining posses¬ 
sion— Subsequent encumbrancer of some 
movables obtaining possession and sel¬ 
ling them in execution of decree obtained 
on footing of hypothecation Unless 
prior encumbrancer proves that sub¬ 
sequent encumbrancer has notice of his 
charge, he is not entitled to receive in 
priority to latter any part of sale pro- 

131 I C 723=9 Rang 182=1 R 1931 Rang 

147 = A I R 1931 Rang 201. 

-S. 178-.1—Pawnee acting in good 

faith and without notice of defect in 

pawnor’s title acquires good title to 

goods ^ . 

138 I C 126 - I R 193 2 Mad 510 = 33 Cr L J 
539=18 A I Cr R 291 = 1932 Cr C 409 = 35 
M LW 625 = 6 2 M LJ 63 2 = 5 M CrC 25 
= 1932 M W N 106=A I R 1932 Mad 428. 

-S. 180 — Purchaser of car under 

hire-purchase agreement Car damaged 

' due to negligence of defendant while in 

possession of such purchaser, when he 

has not paid all iostaltnonts rie can 

still maintain suit against defendant as 

owner of car _ 

35 B L R 1007=A 1 R 1933 Bom 465. 

-S. 182--rerson employed by an¬ 
other to invest money on his behalf and 
to represent him in dealings with debtors 
is agent 

132 I C 43=1 R 1931 All 47 5=1931 
A L J 225 = A I R 1931 All 372. 

-S. 182 — l^articipation in profits and 

not liability for loss coupled with other 




719 


7*20 


Current Digest, 1931-1933 

CONTRACT ACT, S. 182 

circumskances held took case out of part¬ 
nership contract 

141 I C 225 = 56 C L J 172=1 R 1933 
Cal 85=A I R 1933 Ca! 204. 

S. 182 Receipt of share in profits 


CONTRACT ACT, S. 202 
sold within meaning of S. 20*2 

136 I C 878=27 N L R 378=1 R 1932 
Nag 38=A I R 1932 Nag 34. 

S. 208 Reasonable notice has to 


is nob conclusive best of partnership 
But agreement to sliare all loss and pro- 
iit is sure test Test to determine whe¬ 
ther relationship is of partnership or 
agency is to find out whether not only 
was there common business, but a 
common interest of all parties in it or 
whether common business was to be car¬ 
ried on by one on boljaif of another so 
that latter would be regarded as prin- 
c i pa I 

141 I C 2 25=56 C L J 172 = 1 R 1933 
Cal 85 = A I R 1933 Cal 204. 

"["S. 182 Contract taken by-4 from 
military authorities and according to 
rules money deposited in recognised 
Bank by way of security—Bank going 
into liquidation and amount deposited 
lost I)y A Bank held to be agent to 
military authorities and liable to make 
up the loss 

133 I C 881 = 32 P L R 819=1 R 1931 
Lah 849=A I R 1932 Lah 34. 

^ S. 184 Notice by registered post 
delivered bo aesessee's son found to be 
minor and possessed of ordinary intel- 


good 


ligence — Service of notice held 
service 

138 I C 70 = 54 All 548 = 1 R 1932 All 359 
= 1932 A L J 409=A I R 1932 All 374. 

S. 188 Agent doing unauthorized 
act—Principal is not bound though de¬ 
riving benefit therefrom—Agent not dis¬ 
closing principal’s name—There can be 
no claim against principal 

135 I C 401 = 27 N L R 324=1 R 1932 

Nag 1=A I R 1932 Nag 27. 

-Ss. 188 and 237—Cases wliere con¬ 
tract by servant with third party is 

binding on his master indicated 

134 I C 385 = 1 R 1931 Sind 129 = 25 
SLR 253 = A I R 1931 Sind 144. 

-Ss. 196 bo 200 — Ratification im 

plies promise to other contracting party 
adopting contract entered into on his 
behalf 

134 I C 274=1 R 1931 Nag 146=27 N L R 
312=14 N L J 109= A I R 1931 Nag 162. ( 

-S. 202—C aueellatioD of power-of- 

attornsy not comidying with terms men- , 
tioncfl tlieroin is illegal 
136 J C 776=1 R 1932 Mad 312 = 61 M L J 
852 = 34 M L W 786=A 1 R 1932 Mad 70. 


be given when there ia implied or ex¬ 
press contract that agency would con¬ 
tinue for fixed period 

134 I C 899 = 58 Cal 1153=1 R 
1931 Cal 899=35 C W N 361 = 
A I R 1931 Cal 676 (S B). 

S, 211 — Agent’s liability — Gross 
negligence Agent failing bo carry out 
instructions of principal isguilty of gross 
negligence and is responsible whether he 
acts gratuitously or not, or loss caused 
thereby 

134 1 C 577=! R 1931 Lah 961 = 

AIR 1931 Lah 302 (2) 

S. 212 Agent collecting as much 
as 'Possible from merchant and giving 
credit for balance—Subsequent insol¬ 
vency of merchant—Agent is not liable 

A 1 R 1933 Lah 841. 

S. 213—Agent is entitled to call 
for accounts from principal in special 
circumstances 

144 I C 505=1 R 1933 Lah 489 = 

A I R 1933 Lah 483. 

-S. 213—Pri ncipals more than one 

Servant is liable bo account to them 
jointly 

145 f C 178=6 R L 66=A I R 1933 Lah 93. 


S. 216—No broker, unless specially 
authorized, is entitled to get commission 
, from both sides 

air 1933 Rang 184. 

S. 219 Broker Person acting as 
broker is entitled to reasonable commis¬ 
sion 

A I R 1933 Lah 784 (!>. 

S. 221—Property held by agent 
for special purpose cannot be subjected 
to lien, existence of which is inconsis¬ 
tent with such purpose—When agent 
can have lien on principal’s property, 
conditions stated 

A I R 1933 Sind 235. 

-S. 222—Principal must indemnify 

agent for lawful authorized acts. 

140 I C 624=34 BLR 1268=1 R 1933 
Bom 22=A I R 1932 Bom 593. 


- Ss. 222 and 30—Nazraoa contract 

—Agent can recover money paid out by 
him on behalf of principal 
138 I C 241 = 13 Lah 766=33 P L R 450 = 
I R 1932 Lah 443=A I R 1932 Lah 356. 

S. 223 Agent settlingagainstolaim 

his master for smaller amount than due on 

c ono \ ...s 4 . 11 * 1 *u J ' ^o^^tract Ho cannot recover from 

o. AijA —Agent selling cloth and en- 4.1 xV, 

piiDcipal more than amount settled 
titled to retain part of price as remunera- j 142 I C 52=26 SLR 85=1 R 1933 Sind 84- 

tion—lie has no interest in cloth un- — a w n c** 1 


=A I R 1933 Sind 34, 
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CONTRACT ACT, S. 226 

- -S. 226—Where confcracfc is made 

with agent within his own name for undis- ! 
closed principal either agent or princi¬ 
pal may sue upon it 

130 1 C 548=1 R 1931 Sind 36=25 SLR 

91=A I R 1931 Sind 4. 

- S. 230 —Principal unregistered cor- j 

poration—Servants of corporation ave ■ 

still not personally liable ! 

145 I C 178=6 R L 66 = 
A 1 R 1933 Lah 93. | 

—S. 230 —Agent doing unauthorized i 
act—Principal is not bound though de- j 
riving benebt therefrom—Agent not dis¬ 
closing principal's name—There can be 

no claim against principal 

135 I C 401=1 R 1932 Nag 1 = 27 N L R 

324 = A I R 1932 Nag 27' 

- S. 231—Both managing agent and 

principal are not liable unless principal 
is undisclosed 

- 146 I C 56=12 Pat 216=6 R P 225=14 I 

P L T 149=A I R 1933 Pat 196. 

-S. 233 — Suit by agent against 

principal—Agent can prove that con¬ 
tracts entered by him in his name were 
on principal’s behalf 

142 I C 52=26 SLR 85=1 R 1933 Sind 

84=A I R 1933 Sind 34. 

- S. 235 — Scope — Words “if his 

alleged principal does net ratifyhis acts” j 
in S. 235 appear to indicate named ' 
principal 

A I R 1933 Sind 207. 

--3.236—3. 236 is not restricted to 

cases where agent purports to act for 
named principal 

A I R 1933 Sind 207. 

-S. 236—S. 236 contemplates con¬ 
tracts voidable, and not obherwi^’e 

A 1 R 1933 Sind 207. 

-S. 236 —A and B signing indent of 

contract containing clause of reference 
to arbitration—lleference signed—Award 
filed B objecting that A had no power 
to sign reforouce being an agent and 
that submission was invalid — Held 
under circumstances stated that objec¬ 
tion failed — Held also that B wases- 
topped 


CONTRACT ACT, S. 237 
tract belonged, or facts and circum¬ 
stances from which authority can be in¬ 
ferred, or authority generally to make 
all settlements or necessity of particular 
act is suflicient proof of agent's autho¬ 
rity 

142 I C 465=36 C W N 1108 = 
60 Cai 111=A I R 1933 Cal 109. 

-S. 237 — Goods consigned to Dis¬ 
trict Engineer per order of independent 
contractor and for purpose independent 
of District Board — Delivery taken by 
District Engineer—District Board is not 
liable 

132 i C 907=58 Cal 7 = 1 R 193 1 Cal 6 19 = 

A I R 1931 Cal 423. 

-S. 237—Cases where contract by 

servant with third party is binding on 
his master indicated 

134 1 C 385=1 R 1931 Sind 129 = 25 SLR 

253=A 1 R 1931 Sind 144. 

-S. 239—Firm is not person under 

S. 239 

143 I C 390=1932 A L J 999=54 All 846 = 

A I R 1933 All 77. 

-S. 239—Partnership is combination 

of persons and not of firms or of firms 
an<l persons 

124 I C 19=1 R 1930 All 451 = 1930 A L J 

1517=A I R 1931 AH 225. 

-S. 239—Assesses getting large in¬ 
come from shares executing instrument 
of partnership dividing profits between 
herself and her son in certain in-opor- 
tion—Busines.T, assets or source of pro¬ 
fits not shown—No partnership held to 
have baen formed w’ithin meaning of 
S 239 

13/ I C 903 = 34 BLR 100=1 R 1932 B 

345=A I R 1932 Dorn 116. 

-S. 239—Registered corporate body 

is legal entity distinct from its members 
—‘ Firm” though can sue and be sued is 
not such legal entity 

130 1 C 598=! R 1931 Bom 278 = 33 Bom 

L R 111 = A ! R 1931 Bom 178. 

-S. 239 — Receipt of share in profits 

is not conclusive test of partnership — 
But agreement to share all loss and pro¬ 
fit is sure test—Test to determine vvhe- 


o _ AIR 1933 Sind 207. 

I S. 237 Private instructions from 
principal to agent are not binding on 
third parties 

138 I C 439=54 All 557 = 1 R 1932 All 405 
= 1932 A L J 526=A I R 1932 All 540. | 

S. 237 To prove implied authority ' 
to settled lease it is not enough to prove 
that agent was acting as if he was real 
principal Autliorifcy to do the work of 
the class to which the particular con- 


ther relatiousliip is of p-rCnership or 
agency is to fintl out whether not only 
was there common business, butcommon 
interest of all parties in it or whether 
common business was to be cariiod on 
by one on behalf of another so that the 
latter woTild he regarded as principal 
141 1C 225 = 56 CLJ 172=1 R 1933 Cal 85 

=A I R 1933 Cal 204. 

S. 239“'Participatlon in profits and 
ot liability for loss coupled with other 
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CONTRACT ACT. S. 239 
circumstaQces held took case out of 
partnership contract 

141 I C 225=56 C L J 172=1 R 1933 Cal 85 

= A 1 R 1933 Cal 204. 

-S. 239—Delegation of work founded 

not on mutual consent but on assertion 
of exclusive right—More cogent proof is 
necessary to hold that partnership was 
intended 

141 I C 225=56 C L J 172 = 1 R 1933 Cal85 

=A 1 R 1933 Cal 204. 

-S. 239—Joint family—Coparceners 

ate not necessarily partners in other 

coparcener’s business 

142 I C 484=56 C L J 440 = 
A I R 1933 Cal 151. 


-S. 239—"Person” in S. 230 in. 

eludes coinbination of pers-^ns 

140 I C 750 = 36 C V7 N 489 = 1 R 1933 

Cal 33=A IR 1932 Col 768. 

--S. 239—d/ alleging that S by re¬ 
presenting himself as expert in Cinema 
films induced d/ to enter into contract 
with him for construction of film and for 
iiiring out of Clm after completion — 
Agreement is for partnersliip so far as 
profits of hiring out are concerned —M 
suing to recover money paid as costs as 
well as money as loss of profits—Suit 
mavlisif confined his claim for rescis- 

sion and for damages 

130 I C 644 = 32 P L R 235 = 1 R 1931 
Lah 324 = A IR 1931 Lah 390. 


-S. 239—Parties to agreement call¬ 
ing themselves partners—Such action 
dees not amount to formation of part¬ 
nership 

AIR 1933 Sind 210. 

-S. 240—Person advancing money 

to partner in co-adventure becomes res- 
poDsiblo to that partner to extent of his 


contribution 

136 I C 396 = 1 R 1932 P C 92 = 

A 1 R 1932 P C 63. 

-S. 247—Partnership constituted of 

joint family and stranger Other stran¬ 
ger admitted during minority of member 
of joint family —Partnership is not an- 
eeafcial and minors are not liable for 

<U‘bts of partnership ,, 

144 I C 76=1 R 1933 All 361 = 

A 1 R 1933 All 311. | 

- -S. 247- '//, partner of B in equal 

share, dying loaving minorson B carry¬ 
ing on business under old name with 
l’’ai tnershifunds —II s son alleging 
that ho was admitted to benefit of 
partnership—Ho cannot be so admitted 

as no 1 artneit^iiip ex'sted after TT’.? death 
130 I €704 = 1931 A LJ 81=1 R 1931 
All 320=53 Cal 479=A 1 R 1931 All 327. i 


CONTRACT ACT. S. 247 

- S. 247—Minor cannot create new 

partnership though be can be admitted 

into an existing one 

142 I C 203=34 P L R 346= 

I R 1933 Lah 180. 

- Ss. 249 and 2ol'-Debts by manag¬ 
ing partner of ginning factory are binding 
on other partners 

141 I C 676=34 BLR 1137=57 Bom 176= 
I R 1933 Bom 126=A I R 1932 Bom 539. 

-S. 249—Scope—S. 249 must be 

read subject to any contract to the con¬ 
trary 

35 C W N 593. 

-S. 249—Liability—A partner can¬ 
not be made liable for debts incurred 
before he so entered in absence of con¬ 
tract 

35 C V/ N 593. 

-S. 251—Partner passing promissory 

note in individual capacity—Other mem¬ 
bers are not liable 

142 I C 837=35 BLR 68 = 1 R 1933 
Bom 256=A I R 1933 Bom 101. 

-S. 251—No single partuor cun bind 

firm bv submission to arbiti'ation 

140 I C 519 = 34 BLR 1112 = 1 R 1932 
Bom 599=A i R 1932 Com 516. 

-S. 251 — Suit instituted in name of 

firm—On© partner alone has no power 

to compromise 

144 I C 1 = 1 R 1933 Lah 409 = 

A I R 1933 Lah 618. 

-S. 251—Partner in plaintiff firm 

getting his personal debt to defendant 
firm cancelled by his cmcelling debt due 
by defendant firm to his firm—Such ad¬ 
justment is binding on plaintiff firm in 
absence of proof of fraud or prejudice to 
T)lain^•iff firm 

136 I C 260 = 12 Lah 270 = 32 P L R 583 = 

I R 1932 Lah 212=A 1 R 1931 Lah 136. 


— S. 251—To constitute partnership 
lalguzar must supply some part of 
inital 

140 1 C 708=28 N L R 198=1 R 1933 
Nag 11=A I R 1932 Nag 138. 

-S. 251—One partner entering into 

5 Dtract in course of business Such 

)utract hinds all partners ^ 

145 1 C 233=10 C W N 316 = 6 R O 35= 


-S. 251—Debts for partnership pur¬ 
poses by managing partner are binding 
on other partner though wrongfully ap- 
olied for non partnership purposes 

138 I C 210 = 10 Rang 204=1 R 1932 
Rang 159=A 1 R 1932 Rang 118. 


——S. 251—Firm assigning mortgage 
after insolvency of some partners Ad¬ 
judication annulled—Assignment is valid 
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CONTRACT ACT, S. 251 

and bindina on insolvent partners 

131 I C 62 = 1 R 1931 Rang 126= 

A I R 1931 Rang 191 

- S. 253—Any partner can retire 

from partnership—But if such retire¬ 
ment is" to have effecti of dissolution, 
it must be to knowledge of other part¬ 
ners 

A I R 1933 All 926. 

-S. 253—New partners can be intro¬ 
duced with common consent 

149 1 C 470=1932 A L J 329=1 R 1932 

All 664=A I R 1932 All 600. 

- S. 253 (10)—Factory business by 

thirty members carried on for long time 
not treated as dissolved on occasions 
when any of partners died — Contract 
that partnership business should not be 
dissolved by death of one partner was 
implied 

124 1 C 19 = 1 R 1930 All 451=1930 A L J 

1517=A I R 1931 All 225. 

- S. 253 — Death of one partner— 

Onus of proving that partnership has 

not dissolved is on party asserting it 

144 I C 1 = 1 R 1933 Lah 409= 

A I R 1933 Lah 618. 

-S. 253—Partnership — Dissolution 

may be inferred from circumstances 
144 I C 573 = 37 M L V/ 288 =1933 M W N 

689 = 1 R 1933 Mad 437 = 
A I R 1933 Mad 353 (2). 

—S. 254—Insolvency of two out of 

four partners in partnership — Dissolu 

tion is nob automatic 

14 P L T 252=A I R 1933 Pat 239. 

-S. 262—Person purchasing stock of 

old hrm is not liable for debts of firm | 
in absence of charge on property 

144 I C 1005=1933 A L J 170 = 

6 R A 30=A I R 1933 All 175. 

-S. 262 — Outgoing partner ds en¬ 
titled to be indemnified against partner¬ 
ship debts by appropriation of partner¬ 
ship assets 
144 I C 674 = 6 R S 2 = A I R 1933 Sind 182. ! 

S. 263 — After dissolution assets 
divided between partners—One of the 
partners can use old firm name for 
realization of his share unless that 

causes risk of liability to others 

131 I C 506=9 Rang 85=! R 1931 Rang 138 

= A I R 1931 Rang 74 (1). 

S. 264 Notice of dissolutijn is 
necessary 

. 138 I C 805 = 34 BLR 613 =I R 1932 Bom 

426=A I R 1932 Bom 316 

S. 264 Public notice—Suitagainst 
firm carrying on business in old name in 
respect of transactions after alleged dis¬ 
solution of which no notice was given — 
Tiiabillty of retiring partners is not de- 


CONTRACT ACT, S. 264 
pendent upon knowledge by customers 
that they were partners prior to dissolu¬ 
tion 

136 I C 529=35 C W N 705=1 R 1932 Cal 
i 209=54 C L J 516 = 59 Cal 40= 

! AIR 1932 Cal 236. 

i- S. 264—Notice not issued indivi¬ 

dually to partners—Their liability as 
partners must be proved— Presumption 
arising under S. 264 does not avail 
creditor if he is customer after dissolu- 
t ion 

A I R 1933 Lah 591. 

- S. 264—S. 264 is particular form 

of estoppel 

AIR 1933 Lah 591. 

- S. 264—Business not going concern 

at time of transaction—Balance struck 

: or loan raised by one partner does not 

bind other partners 
143 1 C 589=14 Lah 188=34 P L R 394 = 
I R 1933 Lah 367 = A I R 1933 Lah 41 7 

-S. 265—Suit for accounts — One 

partner suing another for partnership 
account—Mistake as bo starting date of 
partnership found later—Application for 
amendment disallowed — Suit also dis¬ 
missed cn ground of splitting of causes 
I of action — Suit being essentially one 
for accounts held amendment should 

have been allowed 

144 I C 250 = 1 R 1933 Sind 174 = 

A 1 R 1933 Sind 131. 

CONTRIBUTION 

-War measures—Powers of ordinary 

tribunals 

131 I C 404 (P C). 

--Right — Contribution is a right to 

be recoui-)ed — It is not a right to 
damages 

131 1 C 404 (P C). 

-Costs—Each co-party is liable to 

contribution only in proportion bo his 

interest in the subject-matter of suit 

141 I C 91 = 1932 A LJ 411 = 1 R 1933 All 

44=A I R 1932 All 383^ 

-Decree against karta for debt for 

joint family purposes—After partition 
karta baking on himself alone whole 
liability—For suit for contribution by 
karta against other members, time began 
to run from this latter date and Art. JO, 
Ijim. .Act. applies 

134 I C 452 = 1 R 1931 All 836 =1931 A L J 

651=A I R 1931 All 652. 

--Toint decree—Diahility of several 

defendants must be defiaed—Decree for- 
consolidated amcuot against all jointly 
cannot he passed 

1931 A L J 349=A I R 1931 All 625. 


727 


Current Digest, 1931-1933 


CONTRIBUTION 

[’“Defocjive plaint for coDfcribnfcion— 
Dismissal of suit is not justified 

1933 A L J 349=A I R 1931 All 625. 

Costs recovered by decree-holder 
from some of defendants — Remaining 
defendants are liable not jointly but 

only to extent of theii* respective 
shares 

145 I C 250=6 R L 85= 
AIR 1933 Lah 960, 

■j A having one Iialf-share in property 
in previous litigation brought against Ay 
7? and C, defending that litig=ition to 
safeguard liis interest —A bringing pre¬ 
sent suit against and C for conbribu-! 
tion .1 can succeed neither in law nor 
in equity 

141 1 C 68=34 P L R 28 = 1 R 1933 Lah 65 

=A i R 1933 Lah 95, 

Partner made to pay whole debt 

of partnorsbip is entitled to contribu- i 
tion 

145 I C 858 = 38 M L W 316 = 6 R M 139 = 

A 1 R 1933 Mad 755. 

One person getting advantage from i 
act of another—Right of contribution 
towards expenses does not necessarily 
arise 

135 I C 609 = 1 R 1932 Mad 177 = 1931 
M W N 1197 = 34 M L W 889=02 M L J 31 = 
55 Mad 468=A I R 1932 Mad 189. 

Joint decree for coats against de¬ 
fendants — Suit for contribution by 
dofondaut 1 paying full costs—He must 
show some equity in his favour entitling 
him to contribution 

135 I C 16 = 1 R 1932 Mad 48=61 M L J 
638 = 34 M L W 712 =A I R 1932 Mad 146. 

Joint tortfeasors—Person Icuowiog 
act to be unlawful bringing about com¬ 
mission of such neb is not entitled to 
contribution against liability resulting 
from bis action—Rxpress agreement to 
indemnify him for commission of such 
act is void 

135 ! C 710 = 1 R 1932 Mad 198 = 34 M L W 
618=1931 M W N 667 = A 1 R 193 2 Mad 1(2). 

Mortgagor is entitled to contribution 


72& 

CO OPERATIVE SOCIETIES ACT 
plicitly mentioned as members—Contri¬ 
bution order cannot be passed against 
other members of family who are not 
members of society 

330 I C ‘820=1 R 1931 Nag 68= 

A I R 1931 Nag 48. 

—^ S. 2 (c)— IMember includes Hindu 
joint family Some members minors— 
Award against joint family is not in¬ 
valid Executing Courts cannot investi¬ 
gate into validitv of such award 

142 I C 487=1 R 1933 Nag 322 = 

A 1 R 1933 Nag 211. 

~ S. 2 (e?) Legal adviser of society is 
oflicer" of society 

145 i C 438 = 1933 M W N 977 = 
38 M L VV 401=65 M L J 367=6 R M 60 = 

AIR 1933 Mad 682. 

S. 18 —Effect of incorporation under 
! S. 18 Member’s liability for debts— 

' Execution must proceed against society 

and its nssets and nob against members. 

134 I C 4 21=1 R 1931 Pat 453=12 P L T 
019=11 Pat 174=A I R 1931 Pat 321 (FB). 

S. 42—Member’s liability—It can 
be enforced only by winding up and nob 
by suit 

57 Bom 319=35 BLR 282= 

A 1 R 1933 Bom 191. 

-S. 42. (b) and (d) — Order de¬ 
termining liability of member without 
taking evidence—Application for execu¬ 
tion should be dismissed 

145 I C 834=37 C W N 177= 

A 1 R 1933 Cal 631, 

S. 42 (6)—Civil Court has jurisdic¬ 
tion to decide whether certain person is 
member of Bank or not—Liquidator is 
given power ouly to determine contribu¬ 
tion to be made bv member 

144 I C 264=34 P L R 717 = 

I R 1933 Lah 427=AI R 1933 Lab 442. 

-S. 42 (b )— If liquidator's act or 


from his co-mortgagors of amount paid 
by liim in Court to set aside sale in exe¬ 
cution of mortgage decree but cannot 

claim statutory compensation 

134 I C 139r=l3 P L T 21 = 1 R 1931 Pat 
427=10 Pal 528=A I R 1931 Pat 394. 
CO-OPERATIVE SOCIETIES ACT (2 of 
1912) 

-Validity of award—Award against 

representative of deceased debtor affects 

eatato of deceased only 

A I R 1933 Lah 376. 

•-Menibersbip of society cannot be 

unilateral—.Toinfc family as such not ex- 


' order is ultra vires, civil Court can in¬ 
tervene 

130 I C 820=1 R 1931 Nag 68= 

A I R 1931 Nag 4S. 

-S. 43 (2) (l) —Rules made by Ben¬ 
gal Government—R. 22 (7)—Award by 
arbitrator can be enforced without 61ing 
; it in Court under Civil P. G., Sch. 2— 

Such awards need not be stamped 

37 C W N 649 = 60 Cal 906= 
A I R 1933 Cal 695 (2). 

S. 43, R. 22 (l) — Objection that 
one of judgment-debtors is nob member 
of societies and reference was invalid 
cannot be taken at appellate stage 
143 I C 471=55 C L J 89=36 C W N 121 = 

A I R 1933 Cal 267. 

-S. 43, R. 22 (6)—R. 22 (6) does not 
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CO-OPERATIVE SOCIETIES ACT, S. 43. 
take away jurisdiction of Court to in¬ 
quire into validity of award 
143 1 C 471=55 C L J 89=36 C W N 121 = 

AIR 1933 Cal 267 

-S. 43, R. 22 (1)—R. 22 (1) does not 

confine dispute to metnfiership onlv 
143 I C 471 = 55 C L J 89=36 C W N 121 = 

A 1 R 1933 Cal 267. 

-S. 43 (l)— Rules under — Bengal 

R. 22—Word “disputes" does not in¬ 
clude questions of constitution and mem¬ 
bership of Central Bank and such ques¬ 
tions can be decided bv ordinary Courts 
136 I C 506=36 C W N 414=1 R 1932 Cal 

629=59 Cal 1165=A I R 1932 Cal 317. 

S. 43—(Rules under), R. 7 — Non¬ 
representation of minor by proper guar¬ 
dian does not give civil Court jurisdic¬ 
tion to entertain suit 

A I R 1933 Lah 376. 

-S. 43 (1)— Rules under S. 43 (1) 
providing that disputes touching busi¬ 
ness of Society and members to be re¬ 
ferred to Registrar —Sums of deposits 
found to have been embezzled by de¬ 
ceased Secretary who was not mem¬ 
ber Award of Registrar for amount 
oonbezzled against his heirs held not 
valid 

133 I C 883=32 P L R 780 = 
I R 1931 Lah 851=A 1 R 1932 Lah 53. 

S. 43 —Member of tho Bar who is 
also member of Co-operative Society, in¬ 
structed by the society to engage in 
legal proceedings on behalf of society— 
Ills position is only that of vakil and 

nob that of officer or servant of society 
145 I C 438=1933 M W N 977=38 M L W 

401 = 65 M L J 367=6 R M 60 = 

^ _ -AIR 1933 Mad 682. 

S. 43 Rules under S. 43 depriving 
right of six months under O. 34, R. 2, 
Civil P. C.. are not ultra vires 

142 I C 487=1 R 1933 Nag 122 = 

A 1 R 1933 Nag 211. 


CO OWNER 

Ejectment suit — 

need not be joined as co.plaintifi's to 
3ui& 

124 I C 558 = 1 R 1030 All 558 = 

_ A I R 1931 All 208 

One tenant-in-cornmon cannot main¬ 
tain action in damages againgt his com¬ 
panion unless there has been a destruc¬ 
tion of particular goods or something 
equivalent to it 

_* ^932 Lah 154=A I R 1932 Lah 185. 

One owner deriving from common 
property greater share of profit than 
that to which he is entitled—He does 


CO-OWNER. 

not commit tort against other owner 

135 I C 682=13 Lah 555=33 P L R 93 = 
I R 1932 Lah 154=A I R 1932 Lah 185. 

-One co-tenant in actual possession 

cultivating in proper course — Other 
trying to carry on operations inconsistent 
with course of cultivation by former— 
Former resisting bub nob in denial of 
latter’s title—Latter is not entitled to 
joint posaession—If however reasonable 
propo sals for joint cultivation are unrea¬ 
sonably rejected by former, tho latter 

may be allowed- to cultivate whole land 

144 1 C 382=A 1 R 1933 Nag 367. 

COPYRICHT ACT (ENGLISH)( 1911) (1 and 2 
GEO 5 ch 46) 

- Ss. 6 and 7—Distinction stated— 

Under S. 6 remedy is damages for loss 
sustained by infringraent—Under S. 7 ho 
has right of detenus in respect of unsold 
infringing copies and action for con¬ 
version with regard to copies sold— 
Measure of damages under S. 7 is not 
limited to profits but extends to full 
value of work converted 

126 I C 197=34 C W N 540 = 1 R 1931 Cal 
693=51 C L J 243=A I R 1931 Cal 233. 

S. 34 — Where similarity lepro- 

duced, book held a colourable imitation 
126 I C 197=34 C W N 540=1 R 1930 Cal 
693=51 C L J 243=A I R 1931 Cal 233. 

-S. 35—Colourable imitation is ques¬ 
tion of fact bo debeimine which simi¬ 
larity is great point to be considered 
126 I C 197 = 34 C W N 540 = 1 R 193 O Cal 
693=51 C L J 243 = A I R 1931 Cal 233. 

j j’S. 35 Similarity when amounts to 
iafriugemenb stated—Conglomeration of 
30 many points of similarity points to 
infringement—Dissimilarity may be part 

of defendants fraud and artful disf^iiiso 

126 1 C 197=34 C W N 540 = 

I R 1930 Cal 693 = 51 C L J 243 = 

—(INDIAN) {3 of 1914) ^ ^ 233. 

S. 6 Infriogerasut of copyright 


Other cosharors of injunction is adequate relief 


13 open is no 


Considerations justifying such injunc, 
bion—Piantiil need not make out alvoua 
ca30—Another remedy 
hindrance 

132 i C 586=1 R 1931 Lah 634 — 
Q O/- ai r 1931 Lah 624. 

— S. 24—Copyriglib subsisting on date 
of Act—New copyright is substituted for 
old one 

^9 A I CrC G09 = 

_c if ^ •' ®^‘‘=A I R 1931 All 353. 

och. 1 Specific Relief Act, S 5G 
cannot interfere with discretion bo grant 
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COPYRIGHT ACT. (Indian) Sch. 1 
temporary injunction under Copyright 
Act 

132 I C 586=1 R 1931 Lah 634 = 

A I R 1931 Lah 624 

-Sch. 1, S. 2—Action for breach of 

copyright — Intrinsic evidence to be 

derived from compirison of two works 

must bo of most cogent force 

142 I C 815 = 1 R 1933 P C 111 = 
64 M L J 193=37 M L W 314 = 
1933 A L J 393=A 1 R 1933 P C 26 (P C). 

-Sch. 1, S. 2—Action for breach of 

copyright of book — Much stress laid on 
similarities of two books—Such evidence 
is fantastic and can be explained on 
basis of authors having recourse to com¬ 
mon source 

142 I C 815=1 R 1933 P C 111 = 
64 M L J 193=37 M L W 314 = 
1933 A L J 393=A 1 R 1933 P C 26 (P C). 

-Sch. 1, S. 2 (1), Proviso — Proviso 

allows only two passages from %Yorks of 
another and not from each work of such 
anothor 

1933 A L J 791=A I R 1933 All 474. 

-Sch. 1, S. 7—Action for breach of 

copyright—Whether book was improperly 
used by another person is question of 
fact 

142 I C 815=1 R 1933 PC 111 
= 64 M L J 193 = 34 M L W 314 = 
1933 A L J 393=A I R 1933 P C 26 (P C) 

CORPORATION 

-Powers of — Corporaticn cannot by 

estoppel acquire power to do something 

which is outside its legal capacity 
143 I C 331 = 35 BLR 163 = 57 Bom 278= 

A I R 1933 Bom 132. 

-Prosecution started after resolution 

by Municipality—Its servants are not 

responsible 

137 I C 545=34 B L R 143 = 

1 R 1932 Bom 275=36 Bom 135= 

A I R 1932 Bom 259. 

-Municipality—Statutory body like 


Municipality must strictly keep within 

powers while issuing orders interfering 

with right of owner to repair or alter 

his house on his land „ , « 

137 I C 545=34 BLR 143 = 
56 Bom 135=1 R 1932 Bom 275= 

A I R 1932 Bom 259. 

-Suit for arrears of pay against mem- 

bers of managiog body in representative 

character—Decree can be against assets 

of institution 

144IC311=14 PLT 558= 
i R 1933 Pat 229=A I R 1933 Pat 210 (1). 

Cosharer — Action against tres¬ 
passer 

“Action against trespasser 


— One 

cosharer alone can eject trespasser where 


COSHARER—Action against trespasser 

suit land is not zamindari 
133 1 C 427=1 R 1931 All 667 = 16 R D 76= 

A I R 1931 All 695 (1)- 

-Action against trespasser—A single 

proprietor is entitled to maintain suit 
for ejectment against a trespasser who 
is not a proprietor—Decree in favour of 
one proprietor under such circumstances 
would enure for the benefit of the entire 
proprietary body. 

132 I C 669 (Lah). 

-Action against trespasser — One 

cosharar can maintain a suit for eject¬ 
ment in respect of the entire property 
against trespasser—Decree will enure 

for the benefit of all cosharevs. 

134 I C 409=12 L R A Rev 223= 
15 R D 432=8 OWN 890. 

Adverse Possession 

-Adverse possession — Brother and 

sister cosharers living amicably — Bro¬ 
ther cannot establish adverse possession 
unless adverse title is expressly set up 

to sisters’ knowledge 

139 I C 176=16 R D 476=1 R 1933 All 
202=13 L R A Rev 298=54 All 742= 
192 A L J 621=A I R 1932 All 666* 

-Adverse possession — Possession by 

one coheir does not become adverse in 

absence of clear denial of title or ouster 

—Mere hostile feeling or granting of 

lease by heir in possession does not 

amount to denial of title or ouster 

131 I C 211 = 1930 A L J 1456= 

A i R 1931 All 193. 

-Adverse possession—Sale of portion 

I of share by co-sharer—Vendor and 

' vendee continuing as co sharers—Vendor 

: or his representatives cannot claim 

I adverse possession as against vendee 

unless title of vendee is repudiated 

34 P L R 880=A I R 1933 Lah 763 (1). 

-Adverse possession — Overt act 

amounting to ouster or express denial 
of the title of other cosharers is neces¬ 
sary 

146 I C 210=6 R L 185= 

A I R 1933 Lah 258. 

-Adverse possession—Claim must be 

open and to other’s knowledge 

141 1 C 404=34 P L R 239= 

1 R 1933 Lah 120=A I R 1933 Lah 91. 

-'Adverse possession—More non-parti¬ 
cipation in profits by one and exclusive 
possession by other do not establish ad¬ 
verse possession 

135 I C 686=32 P L R 824= 

I R 1932 Lah 158=A 1 R 1932 Lah 143. 

-Adverse possession — Assertion of 

hostile title by a cosharer in civil suit 
to which all cosharers are not parties 
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COSHARER—Adverse Possession 

cannot ba regarded as assertion of hos- 

tlla title ,35 I c 686=32 PLR 824= 
1 R 1932 Lah 158=A 1 R 1932 Lah 143. 

■-Adverse possession — Limitation 

Continuity of adverse title breaks when 
person taking from one against wboin 
adverse possession is claimed is a co- 
sharer 

134 1 C 522=1 R 1931 Lah 954 = 

AIR 1931 Lah 251. 

-Adverse possession—Ouster is neces¬ 
sary 

141 I C 246=9 OWN 1008=16 R D 572= 
13 L R A Rev 421=1 R 1933 Oudh 50= 

A 1 R 1933 Oudh 70. 

-Adverse poasassion — Cumulative 

effect of series of events was held reason¬ 
ably to lead to conclusion that there 
had been ouster of plaintiff cosharer 

for more than 12 years 

132 1 C 539=8 OWN 710. 

Building on Common Land 

-Building on common land—Bight 

to build on common land—One of co- 
sharers making addition to already exis¬ 
ting cattle shed—Building cannot be 

demolished by other cosharers 

17 R D 212=14 L R A Rev 198= 
1933 A L J 510=A I R 1933 All 655. 

Exclusive Possession 

-Exclusive possession—One coahorer 

in exclusive possession of one ahare and 

another in possession of another—No 

ouster x>roved—Possession of one should 

not be disturbed at instance of other 
135 I C 38=32 P LR 653 = 1 R 1932 Lah 2 2= 

A 1 R 1931 Lah 631 (2). 

•-Exclusive possession—Cosharer in 

exclusive possession of plot in undivided 

patti—Other cosharer cannot interfere 
135 I C 399=12 L R A Rev 368=1 R 1932 


COSHARER—Joint Possession 

for joint possession 

37 C W N 256=A I R 1933 Cal 687. 

-Joint possession — Common land 

brought under cultivation by cosharars 

—Suit for joint possession must be 

brought without delay 

128 1 C 415=1 R 1931 Nag 15 = 26 N L R 

345 =A I R 1931 Nag 40. 


Lambardar 

-Lambardar—Lambardar is entitled 

to prescribed dues although rent is not 
realized by him 

136 1 C 76=15 R D 333=1 R 1932 All 

124=12 L R A Rev 128= 
A 1 R 1932 All 245. 

-Lambardar—Arrears— Liability of 

lambardar for— Negligence has to be 

shown 

134 I C 264=1 R 1931 Nag 136=27 N L R 

262=A I R 1931 Nag 120. 

--Lambardar—Nature of acquisition 

and exclusive possession should be con¬ 
sidered in deciding if property recovered 

by lambardar bv suit belongs to him 
130 1 C 108=1 R 1931 Nag 44=26 N L R 

367=A I R 1931 Nag 57. 

Lease 

-Lease—Lease granted by one of co¬ 
sharers confers no righton lessee—Hence 
he can join witu cosharers to eject les¬ 
see 

140 I C 204=16 R D 409=1 R 1932 All 
637=54 All 738=1932 A L J 477 = 

A 1 R 1932 All 457 

Mutual Relation 

-Mutual relation—Cosharer recorded 

tenant of holding— Criterion to deter¬ 
mine whether he is tenant or holding 
as khudkast—If the holding is acquired 
before he became cosharer he is tenant, 

if after he is in possession as khudkast 
143 I C 105 = 16 R D 369 = 1 R 1933 All 

185=A I R 1932 All 241. 


Oudh 47=15 R D 704=8 OWN 1135= 

A 1 R 1932 Oudh 81. 

Joint Possession 

-Joint possession—Decree for, cannot 

be refused on ground that it would be 

impracticable or inadmissible 

132 I C 561 = 16 R D 188=1 R 1931 All 

529=A I R 1932 All 81. 

-Joint possession— Purchase by, of 

non-transferable occupancy—Other co- 
sbarer in exclusive possession of other 
lands suing for joint possession—Whe¬ 
ther claim can be resisted— {Quaere) 

37 C W N 256 =A I R 1933 Cal 687, 

-Joint possession—One cosharer in 

exclusive possession— Non-transferable 
holding purchased by stranger— Latter 
subsequently becoming cosbarer land¬ 
lord—He cannot resist former's claim ; 


Partition 

-Partition —Improvements to joint 

property by one co-owner creates equity 
in favour of co-owner making improve¬ 
ment which is met by allotment of 
improved share— Where partition by 
metes and bounds is impossible com¬ 
pensation in money is duo for enhance’ 
raent in value by reason of the impro¬ 
vements— Inquiry must be by Court 

145 I C 313=60 Cal 591=8 R C 93 = 

A I R 1933 Cal 502. 

-Partition—Plaintiff suing for pos¬ 
session of property or alternatively for 
partition of properties ^ and Y — He 
proving that X belonged to his father 
who put defendant in possession of it 
and that defendant by his misconduct 
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COSHARER—Partition 

mixer? up boundaries of X with his pro¬ 
perty Y so that plaintiiT now was un¬ 
able to identify X —Plaintiff was entitl¬ 
ed to invoke Court’s equitable interfer¬ 
ence and partition could be decreed in 
his favour 

129 I C 451=32 M L W 957—1 R 1931 Mad 
253 = 1931 M W N 155 — 60 M L J 85 = 

A I R 1931 Mad 19. 

-Partition — Partition among co- 

sbarer landlords—Enhancement of rent 

for particular share will be for exclusive 

benefit of cosharer to whom such sharer 

is allotted 

145 I C 287=6 R P 153 = 
A I R 1933 Pat 248 (2). 

-Partition—Cosharor landlord can¬ 
not eject another cosharor from zerait 

land without partition suit 

133 I C 673=10 Pat 572=13 P L T 129= 

' I R 1931 Pat 385=A i R 1931 Pat 389. 

P.\KTY WALIi 

-Party wall—By whom built and 

amount of land contributed by adjoiu- 
ini* owner unknown —Presumption is of 

ioint ownership in euual shares i 

AIR 1933 Sind 244. | 

-Pavtv wall — Parties tenants-in- ' 

common—Defendant can pull it down | 

temporarily and rebuild it without least 

delav and inconvenience to plaintiff 

A 1 R 1933 Sind 244. 
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COSHARER—Rights of Cosharer 
-Rights of cosharer — Procuring de¬ 
fault in payment of revenue and conse¬ 
quent sale Liability of cosharer to 
reconvey share to its owner does not 
depend upon his being directly liable to 
pay revenue 

137 I C 875=1 R 1932 Cal 390 = 
56 C L J 311 = 59 Cal 180= 
A 1 R 1932 Cal 434. 

Rights of cosharer—Right to profits 


HiOHTS OP Gosharku 
-—Uiuhts of cosharor 


— Plaintiff and 
detendaot pro indiviso joint proprietors 
— riainbitf also lessee of part of pro¬ 
perty from before acquisition of pro- 
jiiiebury interest by both — Plaintili’s 
tenant rights do not merge in pro¬ 
prietary rights—Suit for accounts—Rent 
un'ier lease and nob reasonable profits of 
leaded property arc measure of contribu¬ 
tion by leased property towards rorenue 
of entire property 

^ni I C 334 — 1931 A L J 26n-=33 BLR 
495 I R 193[ P C 1 10=35 C W N 502--* 
8 O \V N 492 = 0 Luck 107=53 C L J 507 = 

I A 75--=Gl M L J 261 = 1931 M W N 
409 = A I R 1931 P. C. 63 (P C.) 

-of cosliarer—\Vas»o land cul¬ 
tivated 1)V cosharcr and occupied as 
ovc;lusi\o property with permission of 
mber cosimrors—Still he cannot grant , 

DOi notual lo'^se of such land 
' 132 C 561 = 16 R D 188 = 1 R 1932 All 

' 529 = A I R 1932 All 81. 

_-Ki.'hfc 3 of cosharer — No right of 

occupancy can be created as against; 

’ 132 I C 561 = 16 R D 188 = 

I R 1931 All 529=A 1 R 1932 All 81. 


against cosharer in possession is not right 

to mesne profits and can be transferred 

145 I C 228=1933 M W N 743 = 
38 M L W 408 = 6 R M 34= 
A I R 1933 Mad 710 (1). 
• Rights of cosbarer—Cosharer paying 

arrears of rent to prevent arrest for 
decree against himself and another 
co'liarer and claiming contribution is 

entitled to charge but not to first charge 

135 I C 609 = 1 R 1932 Mad 177= 
1931 M W N 1197=34 M L W 889= 
62 M L J 31=55 Mad 468= 
A 1 R 1932 Mad 189. 

Shamilat Land 

Shamilat land—Partition of—Tosvn- 
ship of Nurpur Khas — Tirni guzars — 

Measure of riglit is khewat of 1865 

137 I C 830=33 P L R 959=13 Lah 92= 

I R 1932 Lah 370=A I R 1932 Lah 334. 

-Shamilat land—Rights of shamilat 

are nob mere accessory to land—Before 
partition both parties sharing equally in 
shamilat — On partition plots allotted 
being assessed to unequal revenue — 
Parties’ right to hold in equal shares is 
I not affected unless it is so intended by 
; parties 

133 1 C 892=32 P L R 544=1 R 1931 Lah 

860=A I R 1931 Lah 768. 

-Shamilat lands—Ejand held in com¬ 
mon by cosharers—Each cosharer is enti¬ 
tled on paying comi>ensation to others 
to cultivate uncultivated laud Rule 
should be applied after consideration of 

circumstances of each particular case 

135 1 C 399=12 L R A Rev 368 = 

! R 1932 Oudh 47=15 R D 704 = 

8 O V/ N n35=A I R 1932 Oudh 81. 

Suit for Possession 

-Suit for possession — Whofeber 

cosharer should bo joined as plaintiff or 
not depends ou variety of circumstances 
and therefore facts of case must be 
investigated 

133 IR 44l=32P LR 239= 

I R 1931 Lah 77V=A 1 R 1931 Lah 253. 

-Suit for possession—Suit by one for 

ejectment of another, without impleading 

others is competent — Suit by some 

cosharers against another — Appeal by 
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^OSHARER—Suit (or possession 

plaintiffs — One appellant dying — 

Representatives nob on record — Appeal 

dismissed on merits—Second appeal by 

living plaintiffs is competent 

141 I C 711 = 26 S L R 362 = 
1 R 1933 Sind 70=A 1 R 1932 Sind 220. 

Suit for Profits 

-Suit for profits—Excluded cosharer 

can recover compensation for use and 
occupation—Partition is not compulsory 
—Different cosharers in possession of 
several items for convenience — Remedy 
is only of partition and not of joint pos¬ 
session or compensation 

1933 A L J 886=17 R D 818 = 
14 L R A Rev 648=A I R 1933 All 519. 

-Suit for profits—Suit for accounts— 

Cosharers making their own collection^ 
Total rents not collected — Question of 
lambardar’s negligence does- nob arise— 
Cosharers have to account for surplus 
only 

136 I C 76=15 R D 333=1 R 1932 All 124 = 
12 L R A Rev 128=A I R 1932 All 245. 

-Suit for profits—Suit for profits for 

excess khudkasht cultivation — Measure 

of ass^^ssing is fair rate of rent 

143 I C 105=16 R D 369=1 R 1933 All 185= 

A 1 R 1932 All 241. 

-Suit for profits—Village profits—Set¬ 
off—No set-off can be allowed in Revenue 
Court for annual allowances paid under 
•deed of relinquishment in suit for 
profits 

137 I C 666=16 R D 110=1 R 1932 All 
278=1932 A L J 93=13 L R A Rev 29= 

A I R 1932 All 178. 

-Suit for profits — Village profits — 

Ordinarily not gross rental but actual 
collections are to be considered to be 
basis — If negligence of lambardar be 
presumed or proved then gross rental 
would govern 

137 I C 166=16 R D 110=1 R 1932 All 
278=1932 A L J 93=13 L R A Rev 29= 

A I R 1932 All 178. 

-Suit for profits— Village profits— 

Expenses of litigation — Lambardar 
should be credited with taxable costs of 
unavoidable litigation 
137 I C 166 = 16 R D 110=1 R 1932 All 278 
= 1932 A L J 93=13 L R A Rev 29 = 

A I R 1932 All 178. 

-Suit for profits— Village profits — 

Expenses of collection—When expenses 
for each village cannot be ascertained, 
rough flat rate mav be fixed 
137 1 C 166=16 R b 110 = 1 R 1932 All 278 
= 1932 A L J 93 = 13 L R A Rev 29 = 

A I R 1932 All 178. 
Suit for profits— Cosharer dispos¬ 
sessed by other people—No suit for pro- 

1931-33 T. D.—47 48 


COSHARER— Suit for Profits 
fits lies against lambardar before obtain¬ 
ing posses'sioD through civil Court 

135 I C 843=1931 A L J 1076=1 R 1932 
All 107=16 R D 26=A I R 1932 All 169. 

-Suit for profits—Set off—Payment 

forming no part of expenses of collection 
cannot be allowed as set off in revenue 
suit for profits 

135 I C 843=1931 A L J 1076 = 
I R 1932 All 107 = 16 RD 26 = 

AIR 1932 All 169. 
-Suit for profits—Principle for com¬ 
putation of profits in case of mortgage 
by cosharer of specified plot or part of 
his share stated 

133 I C 476=1 R 1931 All 684 = 1931 A L J 
589=15 R D 554=12 L R A Rev 280= 
53 All 794=A I R 1931 All 668. 

-Suit for profits—If a cosharer choo¬ 
ses to sell a specific plot, then that plot 
must still be considered as part of his 
share for the purpose of suit for pro- 
fits 

133 I C 476=1 R 1931 All 684=1931 A L J 
589=15 R D 544=12 L R A Rev 280 = 

53 All 794=A I R 1931 All 668. 
ijuit for profits—One of cosharers 
leaving land uncultivated—Others tak¬ 
ing possession and cultivating it without 
denying title of cosharer— Cosharer is 
not entitled to damages 

144 1 C 193=60 Cal 292 = 
I R 1933 Cal 523=A I R 1933 Cal 397. 

-Suit for profits—Property enjoyed 

as tenants-in-common— Mesne profits 
cannot be claimed unless ouster is pro¬ 
ved 

A I R 1933 Nag 316, 

-Suit for profits—Sam to be awarded 

is not what plaintiff has lost by exclu¬ 
sion from possession, but what defen¬ 
dant has made by wrongful po9session 

A I R 1933 Nag 316. 

-Suit for profits—Cosharer withheld 

from possession after partition is entitl¬ 
ed to claim actual cultivating profits 

A I R 1933 Nag 316. 
-Suit for profits—Profits include ar¬ 
rears of rent actuallv realized 
141 I C 261=9 O W N 1005 = 16 R D 569= 

13 L R A Rev 392 = 8 Luck 283 = 

I R 1933 Oudh 49=A 1 R 1933 Oudh 67. 

ouit for profits One in possession 
of bakasht land more than his share— 
Other cosharer not resisted from culti¬ 
vating— Latter cannot claim share in 
net profits 

A I R 1933 Pat 616. 

-Suit for profits—Partition decree 

among cosharer landlords—One cosharer 
collecting rents allotted to another— 
Suit for such rent oollocbod by cosharer 
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COSHARER—Suit for Profts 

entitled to it is not barred by S. 47, Civil 

P. C. 

145 I C 287=6 R P 153= 
AIR 1933 Pat 248 (2). 

COSTS 

-Costs of reference awarded includes 

all costs 

1933 A L J 942=A I R 1933 All 853. 

-Proforma defendant not interested 

in contesting appeal but still putting in 
appearance must pav his costs , 

17 R D 209=1933 A L J 516= , 

A I R 1933 All 623 ‘ 

-Taxation—Report of taxing master 

—Discretion of Court should not be in- ' 
terferod with 

142 1 C 363=35 BLR 101 = 1 R 1933 Bom 
221 = 57 Bom 583.=A I R 1933 Bom 142. 


-Two defendants— Only one made 

liable for plaintiff’s ' costs of this suit" ^ 
"Cost in respect of other defendants 
arA also included 

142 I C 367 = 35 BLR 105=57 Bom 589= , 
1 R 1933 Bom 220=A I R 1933 Bom 106. ! 


-Taxation — In taxation as between * 

party and party only those costs are al. 
lowed which are strictly necessary for 
purpose of prosecution of litigation—In 
taxation as betw-een attorney and client 
party is allowed charges which he \vould ' 
have been compelled to pay to his own 
solicitor as being costs of suit in fair 
iustif’e 

142 I C 353 = 35 BLR 93 = 1 R 1933 Bom 
215 = 57 Bom 570=A I R 1933 Bom 92. 

-^Taxation — Question whether em 

ployment of t%vo tets of ccunsel are 

necessary or not, depends upon the facts 

of the case and conteDtions of prrties 

and respective defences—Testis whether 

there is reisonable probability of there | 

being a substantial difference in two de- 

142 I C 353 = 35 BLR 93 = 1 R 1933 Bom ' 
215 = 57 Bom 570=A I R 1933 Bom 92. 

-Taxation — Instruction charges are 

charges payable to solicitor for all his i 
trouble and expense in collecting evi. 
dence and preparing case for final hear¬ 
ing — Various factors, viz. nature of case, ; 
evidence, correspondence and trouble 
have to he taken into account in fixing 

tho figure ^ 

142 1 C 353 = 35 BLR 93 = 1 R 1933 Bom 
215 = 57 Bom 570=A I R 1933 Bom 92. 

-Taxation—Costs aj between solici¬ 
tor and client—A solicitor’s right to re- , 
covcii* costs as ag'tinet nis own client 
arises out of his professional employ- 
ment and he must see tliat his client does 
not run up unnecessary costs Solicitoi 


COSTS 

claiming items in excess of party and 
party costs—Expenses must not be un¬ 
usual and .extraordinary, unless solici¬ 
tor takes care to protect himself by ex¬ 
press authority — No hard and fast rule 
can he laid down determining what ex¬ 
penses may be called unusual cr extra¬ 
ordinary 

142 I C 353=35 BLR 93 = 1 R 1933 Bom. 
215=57 Bom 570=A I R 1933 Bom 92. 

-Taxation—Decision of Taxing Master 

though not ffnal is not ordinarily inter¬ 
fered with by Chamber Judge 

142 I C 353=35 BLR 93 = 5/ Bom 570 — 
t R 1933 Bom 215=A 1 R 1933 Bom 92; 

-Unsuccessful appeal by wife —‘ 

Husband need not pav costs to wife 

144 I C 804=60 Cal 318=37 C W N 249= 

6 R C 37=A I R 1933 Cal 388. 

-Costs in mortgage suit are to be re¬ 
garded as liquidated amount 

145 I C 679=60 Cal 19 = 
I R 1933 Cal 462=A 1 R 1933 Cal 251. 

-Costs recovered by decree-holder 

from some of defendants — Remaining 

defendants are liable not jointly but 

only to extent of their respective shares 

145 I C 250=6 R L 85=- 
A I R 1933 Lah 960» 

-Two defendants having identical 

defence and one adopting argument of 
other — Separate costs cannot be allowed 

143 I C 568=10 OWN 412= 

I R 1933 Oudh 184=A I R 1933 Oudh 242. 

-Plaintiff coming to Court with un¬ 
true statements—This does not disenti¬ 
tle him to relief w'hich be is entitled to 
on facts 

14 P L T 138=A I R 1933 Pat 220. 

-Case decided on preliminary point 

—No examination of witnesses and argu¬ 
ment also nob very long—Held full ad- 

valorem costa v.ere excessive 

A 1 R 1933 Rang 337 

COTTON DUTIES ACT (2 of 1896) 

-Ss. 6,8 and 9—Power of Collector to 

make assessment given, by S. 9 cannot 

be limited either by any defect in leturn 

or even bv absence of anv return 
145 I C 917=38 M L W 455=1933 M W N 
989=6 R M 151=A i R 1933 Mad 748. 

-Ss. 8 and 9 — Assessee failing to 

make return under S. 8 cauDot plead 
lapse of time between production of goods 
and initiation of steps bo assess them by 
way of defence to claim for arrears of 
duty 

145 I C 9I7=38M L W 455 = 1933 M W M 
989=6 R M 151 = A I R 1933 Mad. 748. 
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COTTON DUTIES ACT. S. 8. 

-Ss. 8 and 25—Fine imposed under 


S. 25 is not dutv” 

145 I C 917=38 M 1. W 455=1933 M W N 
989=6 R M 151=A I R 1933 Mad 748. i 

- S. 9 —Statute imposing duty should i 

be strictly construed in so far as im¬ 
position of such duty is concerned—This 
principle dees not extend to procedure to 
collect it 

145 I C 917 = 38 M L W 455=1933 M W N i 
989 = 6 R M 151=A I R 1933 Mad 748. ' 

- S. 9 —Owner of goods failing to sub. ; 

mit return cannot, escape duty though 

assessed after be h<<d sold factory 
145 I C 917=38 M L W 455=1933 M W N 
989=6 R M 151=A I R 1933 Mad 748. 

COURT-FEES 

-Fiscal Act—Fiscal statutes must be 

Btrictlv construed 

140 I C 47=54 All 465=1 R 1932 All ' 
627=1932 A L J 149=A I R 1932 AH 526. i 

Court has no power, after it parts • 
with seisin of case to direct recovery of 
fees by attachment of property 

140 1 C 191=1932 A L J 165 = 

I R 1932 All 632=A 1 R 1932 All 316. 

Assessment of mesne ptotits is pro- ' 
ceeding in suit and not in execution— | 
Plaintiff should assess mesne probes and i 
pay court-foes ' 

136 I C 77=1 R 1932 All 125= | 
1931 A L J 413=A I R 1931 Ail 538. I 

Fixation cannot be made by com- , 
promise ' 

144 1 C 636=14 Lah 558=1 R 1933 Lah 
528=34 P L R 868 =A I R 1933 Lah 905. 

-Fee—Suit decided —Court cannot 

subsequently ordei’payment on deficiency . 

141 I C 175 = 34 P L R 84 = 1 R 1933 Lah 

74=A 1 R 1933 Lah 208. 
Hedemption suit—Preliminary de- 
cree for possession on payment of i 
certain amount —Appeal by mortgagee • 
on ground that transaction is sale and 
nob mortgage and also that amount 
should be enhanced—Court-fee is to be 
paid on principal sum secured on mort¬ 
gage and not on amount claimed 

air 1933 Lah 155. 
No bona fide mistake ou the part 
of the appellant — Time fer pa> mr nt 
of deficiency in court-fee cannot be 
extended 

142_I C 829=33 P L R 12 = 
_o ... . * ^ Lah 277. 

oubstance of suit determines court- 

160S 

do1»— fii 552=1933 M W N 

402—64 M L J 568=56 Ma<l 716 = 1 R 1933 

__ ^ 398=A I R 1933 Mad 439. 

Determination Question of court- 
fee payable has to depend on allegations 


COURT-FEES, 
in plaint 

143 1 C 755=64 M L J 576=37 M L W 

748=1933 M W N 631=IR 1933 Mad 

331=A 1 R 1933 Mad 431. 

-Ascertainment—Regard must be 

had to allecation in plaint 

141 1 C 80=64 M L J 24=1933 M W N 
144=37 M L W 806=1 R 1933 Mad 67= 

A 1 R 1933 Mad 430. 

Defendant making claims as to 
items in account to be taken in suit, is 
not required to pay ccurt-fers on sums 
claimed. 

A I R 1933 Mad 353 (1). 
“Alternative reliefs of different 
values—Court-fee only on one yielding 
higher court.fee need be paid 
135 1 C 747 = 1 R 1932 Mad 219=3* M L W 

837=1932 M W N 14=62 M L J 150= 
55 Mad 336=A I R 1932 Mad 158. 

Administration suit—Preliminary 
decree passed—Another creditor claim¬ 
ant has to pav no court-fee afterwards 
134 I C 1137=34 M L W 429 = 1 R 1932 
Mad 1 = 55 Mad 26=1931 M W N 916 = 
61 M L J 933=A I R 1931 Mad 683. 

Suit for redemption of usufructu¬ 
ary mortgage and for recovery of surplus 
profits of mortgaged property—Value 
for purposes of jursdiction is same as 
value for purposes of court-fees and de¬ 
pends on principal amount of mo»tgage 

AIR 1933 Pat 625 (1). 

Stamp reporter accepting nsemoran- 
dum of appeal as correctly stamped— 
Subsequent change in course of law— 
Stamp reporter has power to reopen 
question as to suflici.ency of stamp — 
144 I C 684=14 P L T 180=12 Pat 694 = 

6 R P 2=A I R 1933 Pat 234. 

Practice Question referred to 

Judge for decision as taxing Judge 

should net be referred to Diviaion Bench 
142 I C 617=13 P L T 810=12 Pat 188= 
I R 1933 Pat 162 = A I R 1933 Pat 81. 

When application to sue in forma 
pauperis is granted and pUintilV sue. 
ceeds in suit, court-fee is to he paid ac¬ 
cording to law on the date ol applica¬ 
tion and not as on date of judgment 

27 S L R 240=A I R 1933 Sind 354. 
-Accounts—Suit for partition—One 


Defendants de- 
plain tit! — Such 

separately and 


of teiiants-in-common — 
mandirig accounts from 
relief must be valued 
court fee must be paid 

COURT FEES ACT (7 of‘lS70)^^ Sind 304. 

——Interpietation must bo in favour of 
subject 

_C ^ 673=A 1 R 1933 All 483. 

buita Valuation Act (1887)-Acts 

have no bearing as to which is proper 



744 


743 Current Digest, 1931-1933 


COURT FEES ACT 

Court for institution of suit having re¬ 
gard to value of property 

141IC 141=1932ALJ 416=1 R 1933 

All 66 =A I R 1932 All 413. 

-'Act should be interpreted in favour 

of subject 

137 I C 469=35 C V/ N 1103=1 R 1932 
Cal 323=59 Cal 528=A I R 1932 Cal 346. 

--Special provision applying to parti¬ 
cular case — Special provision should be 
followed rather than general 
139 I C 317=1932 M W N 992 = 1 R 1932 
Mad 643=63 M L J 764 = 56 Mad 212= 
37 M L W 225=A I R 1932 Mad 605. 

-Scope—Valuation cannot bo accep¬ 
ted if on face of it it is not reasonable 
valuation 

40 I C 817 = 13 P LT 590 = 1 R 1933 Pat 

23=A I R 1932 Pat 319. 

-Ss, 3 and 4—Act directly applies to 

extraordinary original civil jurisdiction 

of High Court—High Court cannot make 

rules overriding the Act 

132 I C 647=60 M L J 435 = 
33 M L W 318=1 R 1931 Mad 679 = 

A I R 1931 Mad 457. 

--S. 4—Substance of plaint must be 

looked to to determine court-fee pay¬ 
able on plaint 

130 I C 46=10 Pal 432=1 R 1931 Pat 142= 

13 P L T 155=A I R 1931 Pat 78. 

-S. 4—S. 4 does not apply to docu¬ 
ments produced in High Court under 

S. 66, Income-tax Act 

145 I C 254 = 27 SLR 243 = 
6 R S 28=A 1 R 1933 Sind 148. 


1 COURT-FEES ACT, S. 7 
I thod in S. 7 (5) cannot be adopted 

135 1 C 11=1 R 1932 Mad 43= 
, .AIR 1931 Mad 710. 

'-S. 7 ( 4 ) — Plaintiffs suing to set 

1 aside partition deed so far as their share 
is concerned have to pay court-fee only 
j on their share 

i 133 ! C 303=35 M L W 798= 

I R 1932 Mad 543=62 M L J 712= 
1932 M W N 573=A1 R 1932 Mad 491. 

-S. 7 (4) (b) —Joint property—Per- 

' sou coming to Court on footing that he 
is in possession and asking for other re- 
liefs as well. It is really case for parti¬ 
tion and assessable to court-fee on that 
basis even in appeal 

136 I C 600=59 Cal 315=1 R 1932 Cal 232= 

' 35 C W N 942=A I R 1932 Cal 227. 

- S. 7 ( 4 ) (6) and Sch.'2, Art. 17—Co- 

sharer filing suit for partition while in 
I possession of part—S. 7 (4) (b) applies 
I and not Sch. 2, Art. 17 

I 139 I C 676=33 P L R 261= 

I R 1932 Lah 604=A I R 1932 Lah 421. 

j- S. 7 (4) —Suit for partition—De- 

! fendant can get bis share separated by 

' paving stamp—No court-fee is necessary 
139 I C 457=1 R 1932 Mad 713=36 M L W 
604=55 Mad 975=63 M L J 845= 
1932 M W N 949=A i R 1932 Mad 722. 

, --S. 7 (4) (6) — Partition deed with 

I alleged fraud iu allotting properties— 

! Suit for partition and to get over effect 
of partition deed—S. 7 (4) (b) or (c) ap- 
I plied and hence plaintiff was given op- 
i portunity to value his relief in his own 


-S. 5—No court-fee is chargeable on 

memorandum of objections filed under , 

Civil P. O.. O. 41. U. 26 
140 1 C 47 = 54 All 465 = 1 R 1932 All 627= 
1932 A L J 149=A 1 R 1932 All 526. 

-S. 5—Decision of taxing officer on : 

difierence between Chief Inspector of i 

Stamps and suitor is final 

140 I C 68=1932 A L J 244 = 

I R 1932 All 621=A 1 R 1932 All 319. , 

-Ss. 7 (i) and 8—'Glaim in mortgage 

suit for sale at Rs. 4,477-2-0 Plaint 

conbaiuing prayer for interest pendente 

lite and costs—Decree for Rs. 6,357-7-0 

—Appeal lies to District Judge and not 

to High Court —Court-fees were to be 

calculated ad valorem 

130 I C 876=52 C L J 589= j 
1 R 1931 Cal 396=58 Cal 829= | 

A I R 1931 Cal 159. 

-S. 7 ( 1 ) and (5) —Sait on mortgage | 

by Hindu father—Father and his sons | 
made defendants—Suit decreed Sons I 
appealing alleging that their share was 
not liable—Court-fee must be paid on 
fcheir share or on decree amount Me- 


way 


129 I C 824=1930 M W N 358= 
I R 1931 Mad 344=A I R 1931 Mad 94. 


-S. 7 ( 4 ) (b) and (c) — Suit held to 

fall under S. 7 (4) (c) proviso as amen¬ 
ded (Madras) in 1922 and not S. 7 (4) (b) 

129 I C 625=33 M L W 68= 
59 M L J 899=1 R 1931 Mad 289 = 
1930 M W N 656=A I R 1931 Mad 69. 
-S. 7 ( 4 ) (6)—Applicability—Plain¬ 
tiff stating that family was already 
divided in status and he was suing for 
partition by metes and bounds Suit 

does not fall under S. 7 (“l) (^) ^ 

129 1 C 462 = 1930 M W N 508= 

59 M L J 913 = 1 R 1931 Mad 270 = 
n/i I. W 12=A I R 1931 Mad 49. 


-S. 7 (4) (c)—Suit.for mere declara¬ 
tion that decree is void—Court-fee of 
Rs. 10 is sufficient. 

1933 A L J 673=A I R 1933 All 488 (FB). 

-S. 7 (4) (c) and Sch. 2, Art. I7 (iii) 

—For determining court-fee actual re¬ 
lief should be looked' into—Question 
whether suit is likely to fail because of 
no prayer for consequential relief is 
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irrelevant 

141 I C 112=1932 A L J 466 = 
1 R 1933 All 45=A 1 R 1932 All S60. 

-S. 7 (4) (c), Sch. 2, Art. 17 (3) and 

Sch. 1, Art. 1—Suit for cancellation *of 
instrument under S. 39, Specific Relief 
Act, falls neither under S. 7 (4) (c) nor 
under Sch. 2, Art. 17, but under Sch. 1, 
Art 1: 6'All 331 {F. B.). Overruled 

139 I C 32=54 All 812=1 R 1932 All 518= 
1932 A L J 684=A 1 R 1932 All 485 (FB). 

-S. 7 (4) (c). Sch. 2, Art. 17 (3) and 

Sch. 1, Art. 1—Relief claimed being 
that compromise, preliminary and abso¬ 
lute decree in mortgage suit be cancelled 
—Suit is governed by Sch. 1, Art. 1 and 

court-fee is payable on final decree only 
139 I C 32 = 54 All 812=1 R 1932 All 518= 
1932 A L J 684=A I R 1932 All 485 (FB). 

-S. 7 (4) (c) and Sch. 2, Art. 17 — 

Suit for declaration that certain decree 
is null and void and for declaration that 
plaintiff is owner of property in suit is 
one for mere declaration without conse¬ 
quential relief 

1933 A L J 311=55 All 274= 

A 1 R 1933 All 350. 

-S. 7 (4) (c)—Question of court-fees 

must be determined with reference to 
plaint as it is—Suit for declaration with¬ 
out claiming consequential relief—Court 
cannot make plaintiff liable to more 
court-fees on ground that he must be 
deemed to have claimed consequential 
relief—Suit might fail under proviso to 
Specific Relief Act (1877), S. 4*2. 

140 1 C 191 = 1932 A LJ 165= 
1 R 1932 All 632=A I R 932 All 316, 

S. 7 (4) (c) —^Mortgage suit for sale 
■j—Alleged subsequent mortgagee claim¬ 
ing priority Decree for sale disallowing 
contention of alleged subsequent mort¬ 
gagee—Appeal against decree by subse¬ 
quent mortgagee is governed by S. 7 
(4) (c) 

142 I C 770=140 I C 39 = 1 R 1933 All 
152=54 All 347=1932 A L J 45= 

AIR 1932 All 221. 
S. 7 (4) (c) — Suit by reversioner 
against widows claiming declarations 
thafc he was next reversioner, that aliena«» 
tions did not bind him and for ap¬ 
pointment of receiver of portion of pro¬ 
perty Claim for appointment of receiver 
was beM to be consequential relief 

232 = 1 R 1932 All 
61—1931 A L J 837=A I R 1932 All 114. 

S. 7 (4) (c) Suit for declaration 
and consequential relief — Valuation is 


COURT FEES ACT, S. 7 

in plaintiff’s discretion 

135 1 C 237=54 All 232=1 R 1932 All 61 
= 1931 A L J 837=A I R 1932 All 114. 

-S, 7 (4) (c)—High valuation for pur¬ 
poses of jurisdiction—Lower or no valua¬ 
tion for consequential relief—Consequent 
adjudication by Court of superior grade 
—Court-fee must be paid on valua.'^tion 
for purposes of jurisdiction 

135 1 C 237=54 All 232=1 R 1932 All 61 
= 1931 A L J 837=A I R 1932 All 114. 

-S. 7 (4) (c) —Appeal praying modi¬ 
fication of , decree by granting declara¬ 
tion that his right could not be sold — 

Case falls under S. 7 (4) (c) 

131 1 C 39=1931 A L J 150=1 R 1931 AU 

343=A I R 1931 All 251. 

-S 7 (4) (o) — Person seeking parti¬ 
tion must be in possession of his share— 
Where he is out of possession of his 
share he has to sue for possession of his 
share and also for partition and court- 
fee must be paid as in suit for possession 
—Where however plaintiff asserts hia 
possession, it is unnecessary to pay court- 
fee on claim for possession—Only claim 
for partition is enough 

137 IC 519 = 1 R 1932 Cal 345=54 C L J 
317=36 C W N 291=A I R 1932 Cal 353. 

-S. 7 (4) (c) — Suit for declaration 

that decree is not binding and for injunc¬ 
tion restraining defendant from execut¬ 
ing it falls under S. 7 (d) (c) — Plaintiff' 
fixing same value both for court-fee and 
jurisdiction—Court cannot revise it how¬ 
ever arbitrary such value may be 

137 I C 240=33 P L R 488= 13 Lah 788= 

A I R 1933 Lah 246. 

-S. 7 (4) (c) — Substance of plaint 

should be looked at in deciding whether 
case falls under S. 7 (4) (c) 

135 I C 499=13 Lah 391=32 P L R7 29 = 
I R 1932 Lah 99=A I R 1932 Lah 132. 

S. 7 (4) (c) — Suit for declaration 
and consequential relief — I’laintiff is 
entitled to put his own value for pur¬ 
poses of court-fees—That value must be 

taken for purposes of jurisdiction 

140 I C 73 = 33 P L R 458. 

-S. 7 (4) (c)—Suit by reversioners for 

possession of land bequeathed to Gurd- 
wara against its members compromised 
and decree 'giving possession passed in 
terms of compromise —Subsequently one 

member suing for declaration that com- 
promiso was illegal and decree not bind¬ 
ing and in the alternative for declaration 
that land bequeathed was wakf property 
^ and for injunction against defendants not 
; to interfere with it — Suit falls within 
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COURT-FEES ACT, S. 7 

S. 7 (4) (c) 

133 I C 120=32 P L R 193=1 R 1931 Lah 

744=A 1 R 1931 Lah 307 

S. 7 (4) (c) —Decree against plain- 
tilf on mortgage executed by plaintift’s 
father Prayer for declaration that de¬ 
cree 13 not binding on plaintiff’s share 
of property — S. 7 (4) (a) applies *— Sub¬ 
stance of lelief claimed and not mere 

form of plaint should he looked into 

141 I C 80 = 64 M L J 24=1933 M W N 
144 = 37 M L W 806 = 1 R 1933 Mad 67= ' 

A I R 1933 Mad 430. 

■ S. 7 (4) (c) Suit by vendor to set 
aside sale deed and for recovery of pos¬ 
session ot property— Court fee for relief 
for possession is not nec^asary 

142 ] C 29 = 64 M L J 127 = 37 M L W 
146=1933 M W N 225 = 56 Mad 401 = 1 R 
1933 Mad 182 = A 1 R 1933 Mad 231 (2). 

-S. 7 (4) (c) (as amended in Mo.dras) 

Suit for partition, possession and de¬ 
claration sotting aside previous aliena¬ 
tion f’laintih s share determines valua¬ 
tion—Court-fees Act (1870J. S. 7 (4) (c) 
applies and not S. 7 (4) (a) 

140 I C 505=36 M L W 793=1932 M W N 

1322=1 R 1933 Mad 29 = 

A I R 1933 Mad 93. 

-S, 7 (4) fc) —Suit by landholder to 

eject tenants alter notice praying for de¬ 
claration of his Uudivaram rights — S. 7 
(4) (c) applies and not S. 7 (o) or S. 7 
(11) (cc) 

140 I C 462=1932 MW N 1197 = 63 
M L J 759 = 36 M L Vv' 701=56 Mad 314 = 
i R 1933 Mad 14=A I R 1933 Mad 42. 

S. 7 (l) (r) —Declaration in respect 
ofiimnovablc property by plaintiff claim¬ 
ing life interest only -- Market vp-luo 
govenin inrisdictiofi 

139 I C 471=36 M L W 483 = 1 R 1932 
Mad 722 = 1932 M W N 780 = 

A I R 1932 Mad 671. 

-S. 7(l) (c)—Suit by minor members 

of tarwjiil f.)r declaration Chat decree 
p.assed against karnavnn is not binding 
on them aijd for recovery of property 
sold in oxGciiLioii of that decree is one 
for decbivati'^n and con<iequential relief 
132 I C 129 = 1930 M W N 509=1 R 1931 
Mad 625=A I R 1931 Mad 375. 

-- S. 7 (4) (r.) and Art. 17-B—Person 

suing as beneficiary under certain trust to 

recover certain properties forming subject 

matter of trust which had been alienated 

by certain irustees—Case comes under 

S. 7 f4) (c) and not under Art. 17-P 
130 I C 44 9 = 33 M L W 206 = 61 M L J 39 
-1 K 1931 Mad 369=A I R 1931 Mad 24. 

-S. 7 (4) (c) — Suit under O. 21, 

P. 103—Defendant contesting valuation 


COURT-FEES ACT, S. 7 
of field and consequently court.fees — 
Issue raised and plaintiff ordered to pay 
additional court^fees—Decree obtained— 
Defendant appealing and paying the 
enhanced court-fee— Second appeal by 
defendant on court-fee of Rs. 10 and not 
on ad valorem basis — Held defendant 
having acquiesced in wrongful decision 
must pay ad valorem court fee 

A I R 1933 Nag 362. 

S. 7 (4) (c) — Suit for declaration 
that decree by A against B is null and 
void includes virtually prayer to set 
aside decree and ad valorem court-fee 
must be paid on amount of decree sought 
to be set aside 

145 I C 206=6 R N 40= 
A I R 1933 Nag 214. 

S. 7, (4) (c) — Suit by decree 

holier for declaration that certain deeds 
of gift and sale by judgment-debtor and 
bis wife are hetitious and that property 
covered by tbe deeds is capable of attach¬ 
ment, is purf^lv decla»'a»;orv suit 

130 I C 344 = 1 R 1931 Oudh 152 = 
SOWN 124=A I R 1931 Oudh 72. 

-S. 7 (l) (c)— Plaintiff must fix rea¬ 
sonable valuation— Court can go behind 

arbitrarv valuation and can revise it 

133 I C 687=11 Pat 161 = 1 R 1931 Pat 
399 = 12 P L T 656=A I R 1932 Pal 9. 

-S. 7 (4) f'")— Suit by zarposhgidar 

for declaration that decree for rent and 
sale in execution thereof dii net bind 
him and for injunction restraining pur- 
chosor from taking possession—Value of 
zarpeshgi Rs. 300—3ourb-fea hell to bo 
pavable on Rs. 300 

131 I C 808=1 R 1931 Pat 248=12 P L T 

550=A 1 R 1931 Pot 195. 

- S. 7 (4) (r) — Plaintiff asking for 

cancellation of deed of gift — S. 7 (4) (o) 

applies 

130 I C 46=10 Pat 432=13 P L T 155= 

I R 1931 Pat 142=A I R 1931 Pat 78. 

-S. 7 (4) (c)— Order under S. 3S7 — 

' Succession Act—Suit to contest order— 

Consequential relief involved—Court-fee 

is to be paid on subject-matter 

141 I C 221=A i R 1933 Pesli 13. 

- S. 7 (i) (c )— Mortgage ‘.-.xecuted by 

minor—Suit to eet aside such mortgage 
—S. 7 (4) (c) does not aoolv 

143 I C 541 = 11 Rang 66=1 R 1933 Rang 

72=A I R 1933 Rang 109. 
— ~S. 7 (4) (.’)—Value put by plaintiff 
prima facie determince jurisdiction — 
Plaintiff is not at liberty to place arbi¬ 
trary value 

142 I C 705=1 R 1933 Rang 44 = 

A I R 1933 Rang 40 
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- S, 7 (4) (c)—3. 7 (4) (c) applies only 

to salts where plaintiff has to obtain de¬ 
claratory decree or order to perfect his 
right to consequential relief that he 

claims and not to other cases 

134 I C 1263 = 9 Rang 401=1 R 1932 
Rang 15=A 1 R 1931 Rang 319. 

- S. 7 (4) (o)— Plaintiff seeking in¬ 
junction to restrain defendants from en¬ 
forcing money decree passed against him 
—Ho must value injunction according 
to amount of decree which he seeks to 
get vacated 

130 I C 445=25 SLR 15= 

A 1 R 1931 Sind 15. 

S. 7 ( 4 ) (/)— Suit for dissolution of 
partnership and accounts valued at 
Us. 2,500 for purposes of jurisdiction 
and court.fees— Value contested— Con¬ 
sequent value ascertained by Court — 
'Plaint returned on finding that value 
■exceeded jurisdiction of Court — Court 

acts righflv in doing so 

141 I C 141=1932 A L J 416 = 1 R 1933 

All 66=A 1 R 1932 All 413. 

-S. 7 ( 4 ) {f) — Suit for accounts — 

Valuation for court-fees and jurisdiction 

is that fixed by plaintiff in plaint 

137 1 C 702 = 34 BLR 44=56 Bom 23= 

1 R 1932 Bom314=A I R 1932 Bom 111. 

- S. 7 ( 4 ) (/)— Account suit referred 

to referee with consent of partiies— De¬ 
cree in accordance with report— Objec¬ 
tions to report dismissed— Appeal from 
such order— Appellant should value re¬ 
lief on excess claimed and pay ad valo- ■ 

rem court-fee thereon 

144 I C 559=1 R 1933 Lah 505 = 

A I R 1933 Lah 633. ! 

- S. 7 ( 4 ) (/)— Appeal by defendant 

from suit for renditiun of account— Da- ! 
fendant must pay court-fee on valuation ' 
of suit by plaintiff j 

131 I C 337=32 P L R 62= ' 

A I R 1931 Lah 143. | 

-S. 7 ( 4 ) if) — Additional prayer for 

I'endition of accounts in suit for division 

of propertv hv metes and hounds i 

143 I C 755 = 64 M L J 576 = 37 M L W 
748=1933 M W N 631 = 1 R 1933 Mad 

331=A I R 1933 Mad 431. 

■ S. 7 ( 4 ) (/) — In suits for taking ac¬ 
counts in partnership and partition suits 
it is not y ossible to say what exactly 
plaintiff will recover—Appellant in such 
•suits, whether defendant or plaintiff, is 
in position of plaintiff and can file ap¬ 
peal on any valuation he likes—Proce¬ 
dure for collecting deficit court-fee is to 
.post case for orders and direct appellant 


COURT FEES ACT, S. 7 
to pay additional court fees and then 
only judgment should be delivered and 
decree drawn 

141 I C 602=37 M L W 106=64 M L J 
122=1933 M W N 36 = 56 Mad 705= 
I R 1933 Mad 149=AI R 1933 Mad 330. 

-S. 7 ( 4 ) (/) — Ordinarily in suit for 

accounts plaintiff can value his relef as 
1^0 

139 I C 105 = 1 R 1932 Mad 626=1932 
M W N 979=35 M L W 846= 

A I R 1932 Mad 656. 

-S. 7 ( 4 ) (/) — Suit for accounts 

—Ingredients stated—Plaint must show 

that defendant is accounting party and 

that plaintiff claims on footing of ac- 

I count to be taken to ascertain sum due 

137 1 C 871 = 35 M L W 358 = 1 R 1932 
Mad 455=A 1 R 1932 Mad 565. 

-S. 7 ( 4 ) (/) — Plaintiff is en¬ 
titled to give court-fee on value of relief 
sought notwithstanding that value for 
j purposes of jurisdiction is stated at dif- 
! ferent figure 

137 I C 871 = 35 M L W 358=1 R 1932 
Mad 455 = A I R 1932 Mad 565. 

-S. 7 ( 4 ) (/) —Same party appealing 

first from preliminary decree and paying 

ad valorem court-fee and appealing from 

final decree afterwards need not again 

pay ad valorem court-fee 

138 I C 218 = 55 Mad 664=1 R 1932 Mad 
526=35 M L W 621=62 M L J 624 = 
1932 M W N 438=A I R 1932 Mad 453, 

-S. 7 (4) (/) — Suit for partnership 

accounts— Preliminary decree— Appeal 

—Appellant can fix provisional valuation 
141 I C 277 = 16 N L J 10 = 29 N L R 34 = 
1 R 1933 Nag 52=A I R 1933 Nag 127. 

-S. 7 ( 4 ) (/) —Defendant denying in 

appeal liability in toto declared by trial 

Court—Proper value of appeal is value 

of plaintiff's claim 

133 I C 365 = 1 R 1931 Pat 335 = 
10 Pat 458=A 1 R 1931 Pat 335. 

-‘S. 7 ( 4 ) if) — Defendant appealing 

against decree is not bound by valuation 
of trial Court 

133 I C 91=9 Rang 165 = 1 R 1031 Rang 
235=A 1 R 1931 Rang 146 (F B). 

-S 7 ( 4 ^ (/)—Inrention of enacting 

S. 7 ( 4 ) {f) was that in cases where value 
of veliof cannot be ascortained with ac¬ 
curacy plaintiff or appellant should be 
person a dosignis to estimate value of 
claim 

133 I C 91=9 Rang 165 = 1 R 1931 Rang 
235=A I R 1931 Rang 146 (F B). 

S. 7 ( 4 ) (/) and Art. 17 — Account 
I suit— Plaintiff putting his own value— 
i Decree against plaintiff for payment of 
1 money Appeal from such decree i^y 
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plaintiff Plaintiff should pay court-fee 
on ^ amount decreed as also amount for 
■which he has valued suit 

air 1933 Sind 322. 

b. 7 (4; {/)— Provisions of Courfc- 
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fees Act are controlled by Civil P C 
O. 7. Hr. 1 (2) and 11 (h) ’ " 

air 1933 Sind 322. 

• {4-A), (Madras)—Proper prayer 
is for declaration that previous decree 
is not binding on plaintiff 

tv/i xx}\? * ^ 317 = 1 R 1932 Mad 643 = 1932 

M W N 992 = 63 M L J 764=56 Mad 212= 
36 M L W 225=A 1 R 1932 Mad 605. 

S. 7 (4 A), (Madras)—Suit praying 
that previous decree obtained by fraud 
is of no effect as against plaintiff falls 
under S. 7 (iv-A) and also under S. 7 (v) 
if previous decree is for recovery of 
money or property 

139 I C 317=1932 M W N 992 = 1 R 1932 

Mad 643=63 M L J 764=56 Mad 212 = 
36 M L W 225=A I R 1932 Mad 605. 

S. 7 (4-A)—Madras—Doubt as to 
value—Statutory value if fixed by Act, 
has to be adopted 

139 I C 317=1932 M W N 992=63 M L J 

764 = 56 Mad 212=1 R 1932 Mad 643 = 
36 M L W 225=A I R 1932 Mad 605. 

S. 7 (5) Khewat khata, though re- 
corded as separately assessed, is not, 
estate without separate engagement 
to Government 

145 I C 332 = 55 All 53 i= 1933 A L J 398= 

6 R A 55=A 1 R 1933 All 414. 

-S. 7 (5) and Seh. 2, Art. 17 (vi) — ' 


COURT-FEES ACT, S. 7 

land but value under S. 7, GI. 5 
144 I C 243=37 M L W 552 = 1933 M W N 
402=64 M L J 568=56 Mad 716=1 R 1933 
^ ^ 398=A I R 1933 Mad 439. 

7 (5) (xi) Suit for recovery ot 
raiyati land held on patta—Plaint can¬ 
not be valued on value of land as build¬ 
ing site 

I t> ^ ^ 195 = 1933 M W N 1128 = 

I R 1933 Mad 212=A I R 1933 Mad 367 (1). 


Word possession” cannot be interpre¬ 
ted to mean possession as beneficial 
owner Suit for possession as Mahant 
of pior)ertics attached to mutt falls 
under S. 7 (o) 

142 I C 251 — 54 All 869 = 1 R 1933 Al! 101= I 
1932 A L J 777=A 1 R 1932 Ail 593. | 

S. 7 (-3)—I'erson out of possession 
should bring suit to recover possession 
and for partition of his share—lie has 

to pav court-fee as in suit for possession 
136 I C 600 = 35 C W N 942 rTl R 1932 Cal 
232 = 59 Col 315=A I R 1932 Cal 227. 

-S. 7 (f5)—Suit for declaration and 

possession—Appeal for declaration only ^ 

—Court.fee is payable on value of origi. . 

nal suit as apj^eal for declaration only 1 

could not be entertained 

126 1 C 777 = 34 C W N 217 = 

I R 1930 Cal 793 = A I R 1931 Col 333. 

-S. 7 (o)— Attachment of property 

in execution of decree—Claim to pro¬ 
perty on basis of sale in favour of claim¬ 
ant dismissed—Suit within one year to 
void attachment—Value for purposes 
of jurisdiction is not market value of 


S. 7 ( 5 ) Suit by vendor to set 
aside sale deed and for recovery of pos¬ 
session of property—Court-fee for relief 

for possession is not necessary 
142 I C 29=64 M L J 127=37 M L W 146= 
1933 M W N 225=56 Mad 401=1 R 1933 
Mad 182=A I R 1933 Mad 231 (2). 
S. 7 (rj) or S. 7 (11) (cc) and S. 7 (4) 
(c) Suit by landholder to eject tenants 
after notice praying for declaration ot 
his kudivaram rights—S. 7 (4) (c) ap¬ 
plies and not S. 7 (5) or S. 7 (ll) (cc) 

140 I C 462 = 1932 M W N 1197=63 MLS 
759=36 M L W 701 = 56 Mad 314 = 

I R 1933 Mad 14=A 1 R 1933 Mad 42. 

7 ( 5 ) Proviso—Proviso only intro¬ 
duces downward limit below which re¬ 
lief shall not be valued 

139 I C 317=1932 M WN 992 = 63 M L J 
764=56 Mad 212 = 1 R 1932 Mad 643 = 
36 M L W 225=A I R 1932 Mad 605. 

S. 7 (-5) Suit for declaration and 
also for possession is to be valued ac¬ 
cording to S. 7 ( 0 ) 

139 I C 317 = 1932 M W N 992 = 1 R 1932 
Mad 643=63M LJ 764=56 Mod 212 = 
36 M L W 225=A I R 1932 Mad 605. 

S, 7 ( 5 ) Proviso and (4-A), I^faclras— 
Proviso does not operate with reference 
to S. 7 (iv-.\) 

139 1 C 317=1932 M W N 992 = 1 R 1932 
Mod 643 = 63 M L J 764 = 56 Mad 212= 
36 M L W 225=A 1 R 1932 Mad 605. 

-S. 7 fo)—Suit by alleged tenant for 

possession of land against landlord and- 
third person—Suit is not one between 
landlord and tenant — Court-fee must 
be paid under S. 7 (v) 

A I R 1933 Nag 312. 
-S. 7, (o) and (9)—Suits for pos¬ 
session of land, houses and gardens, what¬ 
ever may be nature of possession, are 
suits for possession within meaning of 
Cl. (o)—Cl. (9) is inapplicable to such 
suits 

134 I C 597=1 R 1931 OWN 389 = 
SOWN 536=6 Luck 684= 

A I R 1931 Ondh 366. 

S, 7 ( 5 ) Suit for possession of 
house Defendant in possession of some 
rooms on upper fioors—Relief can be 
valued at 12 times monthly rent which. 
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the portion in occupation would yield 

139 I C 95=26 SLR 29=1 R 1932 Sind 

106=A I R 1932 Sind 73. 

S. 7 (5)—It is desirable that S. 7 
(5) should be made more explicit . by 
expressly providing that in case of land, 
whether built upon or not having market 
value, court-fee should be paid on such 
value 

130 I C 550=1 R 1931 Sind 38= 

AIR 1931 Sind 6. 

S. 7 (5) {h) and (d) —Suit for posses¬ 
sion of fractional share of khewat 
khatas Court-fee should be assessed on 
market value under S. 7 (o) (d) and not 
under S. 7 (5) {h) 

145 I C 332 = 55 All 531 = 1933 A L J 
398=6 R A 55=A I R 1933 All 414, 

S. 7 (5) (b)—Mort gage of property 
much in excess of mortgager’s share— 
Suit by real owners for possession and 
declaration Principal relief is ono for 
possession and court-fee need be paid on 
such relief 

„ ^ ^ 

^ S. 7 (o) {<!)—Suit for pro emption 
in respect of separata plot of laud not 
forming any definite fraction of distinct 
revenue paying area—Court-foe is pay¬ 
able on market value of land 

10 O w N 1100=A I R 1933 Oudb 533. 

—^S. 7 (5) id) and Sch. 2, Art. 17 (6)— 
Suit for declaration and possession of 
kanjora ghatwali tenure—Suit held fell 
under S. 7 (o) (d) and not Sch, 2, 

Art. 17 (G)—Kanjora ghatwali not being 
definite share of revenue.paying estate 
couvb-feo on market value ought to be 
given 

140 I C 817=13 P L T590=I R 1933 Pat 23 

_ 7 ^ =A I R 1932 Pat 319. 

7 \ 0 i \e) Suit to recover piece 
of land granted as building site—Plain, 
tiff building his house upon it—Grant 
Rubsequenty cancelled—Gourt-feo should 
bo paid according to market value of 
land and building on it 

130 I C 550 = 1 R 1931 Sind 38= 
_„ -7 / ^ air 2931 Sind 6. 

b. 7 (6) — Court.fae is to be 

calculated on ten times revenue assessed 
°° j Gourt-feo has nothing to do 

with the consideration of sale or amount 
of encumbrance on the property 
_Q . V A I R 1933 Lah 767. 

b. / (6; Finding that price is not 
fixed in good faith—Court should 
consider market value 

144 I C 306=34 P L R 199=] R 1933 Lah 
_ ^ 456=A I R 1933 Lah 332. 

b. 7 (6> Vendees challenging pre- 


f COURT—FEES ACT, S. 7 
emptor’s right to sue have to pay same 
stamp in appeal as was originally paid 
by pre-emptor 

131 I C 751=1 R 1931 Lah 511 = 

A 1 R 1931 Lah 490. 

, -S. 7 (9)—Redemption suit—When 

I appellant challenges right to redeem. 
( court-fee is to be paid according to S. 7 
; (9)—Where amount to be paid is chal- 
1 lenged court-fee is to be paid on subject- 
matter in dispute 

134 i C 124 = 32 P L R 591=1 R 1931 Lah 

892=A I R 1931 Lah 633. 

- S. 7 (9) — Suit for redemption is 

; also suit for surplus profits due to 
mortgagor— Court-fee payable is regu¬ 
lated by principal amount on mortgage 
bond 

132 I C 317=60 M L J 698=1 R 1931 Mad 
, 669=32 M L W 785=A I R 1931 Mad 479. 

- S. 7, (9) — Appeal—Court-fee is 

payable cn amount by which appellant 
wants to reduce or enhance decree—Ap¬ 
peal on mortgage decree — Court-fee must 
be paid ad valorem upon amount by 
which appellant seeks to enhance or 
diminish decree 

135 I C 404=1 R 1931 Nag 4 = 

A I R 1931 Nag 180. 

-S. 7. (9) - In suits contemplated 

by S. 7 (9) amount of mortgage money is 

I determining factor in fixing court-fee 
134 I C 597=1 R 1931 Oudh 339=8 OWN 
53S = 6 Luck 684=A I R 1931 Oudh 366, 

S. 7. {9/ — Appeal — Mortgage 

amount not questioned—Right of fore- 
1 closure or of redemption questioned — 
Court-fee payable should be on principal 
amount secured on mortgage 
134 1 C 604 = 1 R 1931 Oudh 396=8 OWN 

838=A I R 1931 Oudh 353. 

S. 7 (ll) — Ejectment — Court-fee 

payable is on a vear’s rental 

133 1 C 689 = rR 1931 Ca! 737 = 54 C L J 

68 =A I R 1932 Cal 6, 

-S. 7 11 (cc)—Suit for two years’ 

rent and possession—Rs. 51-5-0 arrears 
■ of rent for two years with interest— 
R®. 23-10-6 rent for one year—Proper 

valuation for suit hold to be Rs. 71.15.6 
! 136 I C 176=1 R 1932 Bom 160=33 BLR 

I 263 = A I R 1931 Bom 234. 

S. 7 (ll) (cc) Tenant holding over 
I for a number of years—Ilig gon claiming 
to be on land on payment of rent is not 
I in position of trespasser and suit for 
ejectment is governed by S, 7 Gl) (cc) 

AIR 1933 Cal 822, 

S* 7 ll(cc) Suit for ejectment"" 
Necessary court-fee paid—Appeal by 
I defendants Appellate Court erroneouslv 
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asking defendants to any excefs court- 
fees than ^^’hafc was really required— 

Piaintill’s second appeal dismissed but 
question about excess amount not deci¬ 
ded Hence defendant applying for re¬ 
fund to lower appellate Court—Sucb 
refund must be made 
137 I C 791 = 1 R IS32 Cal 369=36 C W N 


I COURT-FEES ACT, S. 10 

fee and suit cannot be dismissed under 
S. 10 (2) 

j 134 I C 816 = 1931 M W N 677=1 R 1931 
' Mad 764=34 M L W 252= 

AIR 1931 Mad 716. 

S. 11—Plaintiff asked to pay addi- 


S. 


tioual court-fee in suit for partnership 
accounts—No mention in final decree as 
190=AI R1932 Cal 450. j from which of the defendants such 
7 (11) (cc)—Cl. (11) (cc) does not ' court-fee was bo be realized—Esecutins 


apply to suit by tenant for recovery 
of property from tre^OResers 

326 I C 777 = 34 C W N 217 = 
I R 1930 Cal 793=A ! R 1931 Cai 333. 

-S. 7 (11) (cc)— Court -fee is to be 

deterniined cn nature of plaint 

13S ! C 88=3;.> M L W 393=1 R 1932 
Mad 4SS =A I R 1932 Mad 409. 

S. 7 (11) (cc)—Suit for ejectment of 
tenant, where tenancy is alle^jei^ to have 
terminated is governed bv S. 7 (11) (cc) 
14 P L T 610 = A I R 1933 Pat 664. 

S. S — Nothing given to appellant — 
Substantial damage claimed by him— 

Court-fee is pavaMo on sncli nmount 

137 I C 469=35 C W N 1103 = 1 R 1932 
CaI323 = 59 Cal 528=A I R 1932 Cal 346. 

S. 8 and Sch. 1, Art. 1—S. S pro 
ceads on assumption that ad valorem fee 
is chargeable under .A.rt. 1, Sch. 1, on 
appeal regarding cornpensatiou in land 
acquisition case—Sch. 2. Art. 11, does 
not govern 

137 I C 469=35 C V/ N 1103 = 1 R 1932 
Cal 323 = 59 Cal 528=A I R 2932 Cal 346. 

; S. 8—Ad valorem court-fea is to be 
I)aid on amount of compensation claimed 
in appeal 

134 I C 127 = 32 P L R 25l=[ R 1932 
Lah S95 = A 1 R 1931 Lah 343. 

S. 8 l^^uestiuo ol insullicient court- 
fee brouglit to notice of party — Defici¬ 
ency not removed — No more time for 
making fiericieucv c.in Ije granted 

134 I C 127 = 32 P L K 251=1 R 1931 
Lah 895 = A i R 1931 Lah 343. 

-S. 8—Po '.session and control of 

cornponsation money I\ing with Court — 
Ad valoreru cjuit-foa need ir'.t be paid 
on appc.ll fn?' i-pcovcrv of thnt sum 

139 I C 131 —1032 M \V M 420--~S5 Mad 
041=35 ?/i L V/ 618 = 62 ?/l L J 541 = 

I R 1932 Mad 62S = A I R 1932 Mad 433. 

-S. 8—.'vpplicabi I Ifcv—Secretary of 

State not l.iviug claim to any amount in 
land acciui.->i lion proceedings—8. 8 dees 
dob apjiiy 

138 I C 199 = 9 OWN 396=1 R 1932 

Oudh 308 = 8 Luck S5 = 
A I R 1932 Oudh 224. 

-S. 10 (2)—Plainbitl can reduce his 

claim to bring suit within certain court- 


Court has jurisdiction to pass any order 
regarding it and fco collect it as costs 
relating to execution 

145 I C 946 = 1933 M W N 1116=65 M L J 
526=38 M L V/ 572=6 R M 149= 

A 1 R 1933 Mad 787. 

-S. 11 — Decree for possession with 

past and future profits—Execution can 
be taken for possession whether court- 

foe is paid on future profits or not 

134 I C 181=54 Mad 980=1 R 1931 
Mad 837 = 61 M L J 424=34 M L W 99= 

A I R 1931 Mad 717. 

■-S. 11—S. 11 applies only to claim 

for mesne profits accruing subsequent to 
date of suit 

142 I C 617=13 P L T 810 = 12 Pat 188 = 
2 R 1933 Pat 162=A 1 R 1933 Pat 81, 

-S. 12—Older deciding whether ad¬ 


ditional court-fee should be paid or not 

is case decided within the meaning of 

S. 115 Civil P. O. and is open to revision 

1933 A L J 311=55 All 274 = 

A I R 1933 AH 350. 

-S. 12—Appeal lies against decision 

as bo class of suit although nob against 

decision as to valuation—Even if no 

appe«il held tolie, High Courb.can intor- 

tere in revision 

136 I C 176 = 1 R 1932 Bom 160=33 B 
L R 263=.4 I R 1931 Bom 234. 

-S. 12—Application—S. 12 does not 

apply whore property is contended to bo 

wrongly valued 

136 I C I7G = I R 1932 Bom 160=33 B 
L R 263=A I R 1931 Bom 234. 


S. 


12 


(1)—S. 12 does nob apply 


where appoHate Court has to ascertain 

nature of suit and to determine wiietlier 

it falD under ]>articular category or not 
130 ! C 643=32 P L R 244 = 1 R 1931 
Loh 323=A I R 1931 Lah 378. 

-S. 12 —Court-fee—Decision favour¬ 
able to plaintiff—Even revision appli¬ 
cation hv riovernmenC does nob lie 

114 I C 516=56 Mad 744 = 65 M L J 25= 
1933 M W N 737=33 M L W 80=1 R 1933 

Mad 426=A I R 1933 Mod 506. 

-S. 12—Government not pavty"“De¬ 
cision on court-fee favourable to plain¬ 
tiff—Whether Government can apply in 
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revision— Quaere 

144 I C 516 = 56 Mad 744=65 M L J 25 = 
1933 M W N 737=38 M L W 80=1 R 1933 

Mad 426=A I R 1933 Mad 506. 

-S. 12—Wrong principle applied in 

question of court-fees—High Court can 
interfere in revision 

142 1 C 195 = 1933 M W N 1128=1 R 1933 
Mad 212=A 1 R 1933 Mad 367 (1). 

-S. 12—Question of sufficiency of 

stamp on memorandum of appeal isopen 
until appeal is finally disposed of—This 
view applies to Court subordinate to 
High Courts and to Hiah Courts con¬ 
sidering questions of sufficiency of Stamp 
in Court below—Whether Bench of High 
Court hearing appeal is empowered to 
reject memorandum as insufficiently 
stamped {Quae7‘e) 

144 I C 684 = 14 P L T 180 = 12 Pat 694 = 

6 R P 2=A I R 1933 Pat 234. 


S. 13 —Court of second appeal re¬ 
manding case to lower appellate Court 
on grounds mentioned in O. 41, ii. 23, 
Civil P. C.—Appellant is entitled to 
refund of court fees under S. 13 
140 I C 56 = 54 All 1081 = 1 R 1932 All 622 
1932 A L J 745=A I R 1932 All 641 ^FB). 


Ss. 13 and 19 (20)—Application for 
refund of court-foe is not chargeable 
142 I C 16 = 54 All 790=1 R 1933 All 100 = 
1932 A L J 601=A I R 1932 AH 590. 


; S. 13 — Expression “lower Court” 
includes Court of first instance—Suit 
against six defendants dismissed in toto 
Bower a|)pellat 0 Court bolding some 
defendants liable and remanding suit— 
High Court in second appeal holding all 
defendants liable and remanding suit to 
Court of first instance—PlaintiH’ apply¬ 
ing for refund of court-fee paid on riio- 
tnorandum of appeal — S. 13 covered 
case and court.fee should he refunded 

, ^ 140 I C 466 = 54 All 523 = 

I R 1932 All 667=1932 A L J 320= 


A I R 1932 All 550(2), 

Disposal of suit on merits 
—-Case remaiiiled on appeal and refund 
of court-fee ordered — Remand is one 

O. 41. li. 23 g 13 

I R iQo, /V J ^ 400=34 P L R 270 = 
_c 118=A 1 R 1933 Lah 135 

lo. Stamp should be refunded 
when remand is under Civil P. C., O. 41 
R. 2^^ but uot when under S. lol 

141 1 C 425=34 P L R 252 — 
I R 1933 Lah 122=A I R 1833 Lah 4^ 

OS. 13 and 15 — Deficit court-fee 
cannot be recovered after disposal oi 


COURT-FEES ACT, S. 13 '* 

I case 

142 I C 25=37 M L W 300 = 
1933 M W N 330 = 1 R 1933 Mad 183 = 

A I R 1933 Mad 321. 

-Ss. 13, 14 and 15—High Court cm 

order refund of court-fees paid in ex¬ 
cess—It is for revenue authorities to 

decide whether to pav 

139 I C 131 = 55 Mad 641 = 

, I R 1932 Mad 625 = 35 M L W 618= 

1932 M W N 420=62 M L J 541 = 

' AIR 1932 Mad 438. 

;-Ss. 13, 14 and lo—Jurisdiction to 

order refund of court-fee irrespective of 
! Ss. 13, 14 and 15 exists 

i 7 Luck 588=10 OWN 292 = 

1 R 1933 Oudh 152=A I R 1933 Oudh 170(1). 

-S. 15—Scope — Requirements are ad- 

I mission of application for review and 
modification of order on certain grounds 
135 I C 83=10 Pat 649=1 R 1932 Pat 3 = 
13 P L T 284=A I R 1932 Pat 86. 

--S. 15—Applicant absent at original 

hearing — Review admitted, judgment 
modified in favour of applicant—Appli- 
cant is entitled to certificate and delay 
1 of six months is immaterial 

135 I C 83=10 Pat 649 = 13 F L T 284 = 
I R 1932 Pat.3=A I R 1932 Pat 86. 

-’S. 17—(as amended) by Punjab Act 

(7 of i9l2)—Mortgage with possession— 
Suhsequeob mortgage on same conditions 
! simply increasing amount secured does 
; not constitute second alienation 

142 1 C 641 = 1 R 1933 Lah 230 = 

A I R 1933 Lah 382. 

-S. 17 and Sch 1, Arts 1 and 2— 

I Suit on two promissory notes of Rs. GOO 
i and Ks. 400 — Court-fee should be piid 
on distinct amounts — Courtfae for 
Rs. 400 should be paid as under Art. 2 
and not Art. 1 

141 I C 533 = 37 M L W 74 = 

1933 M W N 215 = 65 M L J 252 = 

I R 1933 Mad 14G = A I R 1933 Mad 178. 

' S. 17 — PtrsoDS'having money claims 
consolidating them in one mortgage— 
Court-fees on suit on mortgage are on 
, one claim for whole sum 

139 1 C 431=1 R 1932 Mad 702 = 

( 1932 M W N 986=36 M L W 4'>4== 

I 63 M L J 316=A 1 R 1932 Mad 737. 

S. 17 buit by landiiolder against 
, several raiyabs for cnhaucomeut of rent 
—Ground for enbancomenb same for all 
Suit does nob comprise “distinct sub¬ 
jects ”—Court-fee is payable on total of 
rents of property to wbicli suit relates 
and not on aggregate of court-fees sepa¬ 
rately payable 

139 I C 102 = 36 M L W 191 = 
I R 1932 Mad 628=1832 M W N 777 = 
63 M L J 73 = A I R 1932 Mad 667 


1 
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S. 17 —Suit for recovery of three 
separate deposits is a suit embracing 
three distinct subjects 

134 I C 988=34 M L W 378= 

I R 1931 Mad 876=61 M L J 680= 
_ A I R 1931 Mad 712. 

— Fresh court-fees must be 
paid for fresh cause of action 

131 I C 1=1931 M W N 390= 

I R 1931 Mad 465=A I R 1931 Mad 533. 

— S 17— S. 17 does not apply to ap¬ 
plications or appeals from orders passed 
on application 

A I R 1933 Sind 343. 

S. 17 —Petition containing prayer 
for transfer of decree and for handing 
over decree papers to applicant—Latter 
prayer is not "distinct subject’* and 
double court-fee is not required 

A I R 1933 Sind 343. i 

Ss. 19 (50) and 13—Application for > 

refund of court-fee is not chargeable ' 
142 I C 16 = 54 All 790=[ R 1933 All 100 = 
1932 A L J 601=A I R 1932 All 590. 

S. 19-1 ( as amended in 1899 ) — 

Date for valuation of estate is date of 

application for probate—Court-fee paid 

by-applicant may bo revised subsequently 
14 Loh 526 = A I R 1933 Lah 936 (2). 

S. 20 and Calcutta High Court 
Pules—Process for notice to respon¬ 
dents in appeal before Special tTudge 
must be paid according to rules under 
S. 20 

132 I C 683 = 35 CWN 253 = 1 R 1931 
Cal 603=58 Cal 995=A I R 1931 Cal 572. 

-S. 27—Stamps vporth Jls. 100, 

Ps. 9o and sori>e new stamps allixed to 
review application requiring stamps 
worth Rs. 232 —Application was treated 
to be unstamped and invnlid 
30 I C 112=1 R 1931 Nag 4 8 = 26 N L R 263 

A I R 193 1 Nag 94. 

——S. 27 (h). Pules—Plaint impro¬ 
perly stamped presented to Court 
without jurisdiction and hence returned 
for jjrnper presentation—Court to which 
plaint re-presented can treat it as im- 
jiroperly stamped and call upon party to 
comply with rules 

131 I C 530=11 P LT711=I R 1931 Pat 

210=A 1 R 1931 Pal 39. 

-S. 28—Memo of appeal presented 

on last day of limitation with insulliciont 
stamp—On report by office deficiency 
made up—Single Judge allowing to' 
receive deficiency—Bench admitting 
appeal under O. 41, P. J1 Civil P C— ' 
Paper book prepared and case coming 
for hearing—Preliminary objection that 
lio valid appeal filed—Order of single i 
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Judge held could not be questioned at 
such late stage 

1933 A L J 1357=A I R 1933 All 572. 

S. 28 —Whether Division Bench 
can under S. 28 inquire into question of 
I whether memorandum of appeal which 
I is before them has been sufficiently 
I stamped or not (Quaere) 

142 1 C 617 = 13 P LT 810=12 Pat 188= 
I R 1933 Pat 162=A I R 1933 Pat 81. 

- S. 28—High Court can determine 

whether proper court-fee is paid on 
memorandum of appeal 

137 I C 855=11 Pat 532=1 R 1932 Pat 
159 = 13 P LT 304=A I R 1932 Pat 228. 

-S. 28 —Preparation of decree after 

judgment is pronounced cannot be 
stopped 

137 I C 855=11 Pat 53 2=13 P L T 304= 
I R 1932 Pat 159=A i R 1932 Pal 228. 

-S. 28 —Document may be treated as 

valid from date of filing, if necessary 

court fee is paid within time allowed 
129 I C 500=8 Rang 538=1 R 1932 Rang 

68 =A i R 1931 Rang 38. 

- S. 34—Case of mukhtear who 

purchases court.fee stamp for client 
and transfers it to another client is 
not covered bv S. 34 

133 1 C 645=1931 Cr C 465=32 Cr L X 
1051=17 A I Cr R 88=32 P L R 432= 

I R 1931 Lah 821=A I R 1931 Lah 337. 

-Sch. 1 —Partition suit—Court-fee 

on memorandum of appeal with reference 

to property alleged to bo wakf, but held 

partible bv trial Court is not ad valorem 
131 I C 283=32 P L R 304 = 1 R 1931 Lah 

4n=A I R 1931 Lah 170. 

- Sch. 1, .Art. 1—Claim by appellant 

among other sums of money for defi¬ 
nitely ascertainable sum by way of pen¬ 
dente life interest disallowed by trial 
Court—.*^d valorem fee is payable on 
such sum 

131 1 C 253=52 All 1029 = 1 R 1931 All 
315=1931 A L J 233 = A I R 1931AII351. 

-Sch. 1, Art. 1 and S. S—S. 8 pro¬ 
ceeds on assumption that ad valorem fee 
is chargeable under Art. 1, Sch. 1, on 
appeal regarding compensation in land 
acquisition case—Sch. 2, Art. 11 does not 
govern 

137 I C 469=35 CWN 1103=1 R 1932: 
Col 323=59 Cal 528=A 1 R 1932 Cal 346. 

-Sch. 1, Art. 1—Suit for declaration- 

and possession—Appeal for declaration 

only—Court-fee is payable on value of 

original suit as appeal for declaration 

only could not be entertained 

126 1 C 777=34 C W N 217=1 R 1930 Cal 

793=A I R 1931 Cal 333, 

- Sch. 1, Art. 1—Suit for sale of 
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•COURT-FEES ACT, Sch. 1 
for some relief only — Oourfc-fee is to be 
mortgaged property impleading mort¬ 
gagor and puisne mortgagee — Decree 
•directing that balance of money after 
paying off plaintiff mortgagee, be paid 
to puisne mortgagee—In appeal by 
mortgagor challenging portion of decree 
in favour of puisne mortgagee ad valorem 
•court-fee on amount due on puisne mort¬ 
gage should be paid. 

AIR 1933 Lah 954. 

f -Sch. 1, Art. 1—Partition suit.— 

Appeal—Appellant claimingamount over 
and above the amount decreed—Court- 
fees are payable ad valorem on the addi¬ 
tional amount claimed. 

142 I C 829=33 P L R 12=1 R 1933 

Lah 277. 

Sch, 1, Art. 1—Term set-off’* may 
include equitable set-off I 

142 I C 719=1 R 1933 Mad 244= 1 

A I R 1933 Mad 203. 

Sch. 1, Art. 1—Suit on promissory 
note Claim for specihed amount by 
way of set-off by reason of breach of ; 
•covenant of contract of sale out of which 
transaction in suit arose—Claim came 
under Art. 1 

142 1 C 719=1 R 1933 Mad 244 = 

A 1 R 1933 Mad 203. 

Sch. 1, Arts. 1 and 2—Suit on two 
promissory notes of Rs. GOO and Rs. 400 
^ Court-fee should be paid on distinct 
amounts—Court fee for Rs. 400 should 

be paid as under Art. 2 and not Art. 1. 

141 I C 533=37 M L W 74 = 1933 M W N 
215=56 M L J 252=1 R 1933 Mad 146 = 

air 1933 Mad 178. 

Sch. 1, Art. 1 Appeal agaiast final 
decree requires ad valorem court fee: 

7 N Ij M 41 10 I G 736 Overruled 

130 I C 98=1 R 1931 Nag 34 = 
/ AIR 1931 Nag 1 (F B). 

^ - Sch. 1, Art. 1 and Sch. 2, Art. 17— 

Ad valorem court-fee should be paid on 
memo of cross-objections 

10 O w N 1202=A I R 1933 Oudh 528. 

- Sch. 1, Art. 1 and Sch. 2, Art. 17— 

Memorandum of appsal under Land Ac¬ 
quisition Act requires ad valorem court- 
fee 

138 I C 199=9 OWN 396 = 1 R 1932 Oudh 

308=8 Luck 85=A I R 1932 Oudh 224. ; 




Sch. 1, Art. 1 Appeal from decision 

■detsrmining amount of mesne profits — 
Ad valorem court-fee should be paid on 
amount sought to be avoided or enhanced 
irrespective of whether profits have ac- 

suit 

144 I C 684—14 P L T 180 = 12 Pat 694 = 

6 R P 2=A I R 1933 Pat 234, 


COURT-FEES ACT, Sch. 1 

-Sch. 1, Art. 1—Suit for recovery of 

mesne profits valued at certain amount 
—Defendants held jointly liable—Preli¬ 
minary decree and appeal by some of de¬ 
fendants — Appeal valued proportion¬ 
ately to property in his possession—Value 
of mesne profits fixed and accepted by 
Court greater than value of suit —Final 
decree—Appeal against final decree by 
some of defendants — Value of appeal 
is that of entire decree and ad valorem 
court-fee is pavable 

142 I C 617 = 13 P L T 810 = 12 Pat 188= 
I R 1933 Pat 162=A I R 1933 Pat 81, 

Sch. 1, Art. 1—Appeal from mesne 
profits requires ad valorem court-fee 

137 I C 855 = 13 P L T 304=1 R 1932 Pat 
159=11 Pat 532=A I R 1932 Pat 228, 

- Sch. 1, Art. 1 — As amended by 

Sch. 4, Civil P, G. (1908)—In suit for ac¬ 
counts defendant can say that on accounts 
being gone into money would be due 
to him and that such decree be passed 
in his favour — He need nob specify 
any particular sum nor pay any court-fee 
—Defendant nominally valuing his relief 
in written statement and offeriug to pay 
additional court-fee on settlement of ac¬ 
counts — Ho cannot be deemed to have 
relinquished his remaining claim 

A I R 1933 Sind 247. 

Sch. 1, Art. 1, a^amended by Sch. 4, 
Civil P. G. (1908) — “Set-off” and 
counter-claim” —Terms are not defined 
in Act —They have definite meanings at¬ 
tached to them 

AIR 1933 Sind 247. 

Sch. 1, Art. 1 Claim by married 
sister — Fund over Rs. 5,000—Probate or 
succession certificate is necessary—Peti¬ 
tion is net exemnt from court-fee 
142 I C 359 = 26 SLR 429=1 R 1933 Sind 

91=A I R 1933 Sind 101. 
j Sch. 1, Arts. 4 and 5— Appeal dia- 
missed for default of payment of initial 
deposit—Application to re.admit stamped 
with court-fee of Rs. 2 — Application ia 
entertainable under O. 4], R. 19 Civil 
P. G. read with S. 151 and is sufficiently 
stamped 

138 I C 393=59 Cal 1334 = 1 R 1932 Cal 
441 = 55 C L J 314=36 C W N 564 = 

_ , , air 1932 Cal770. 

-Sch. 1, Arts. 4 and 5 and Sch. 2, 

Art. 1 (d) Application for restoration of 
appeal dismissed for default in payment 
of paper book costs — Court-fee of Rs. 2 
is sufficient 

141 I C 305=36 C W N 246=1 R 1933 Cal 
_c u 1 * 109=A I R 1932 Cal 641. 

i>ch. 1, Art. 4 Review application 
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COURT-FEES ACT, Sch, 1, 
paid as payable on memorandum of ap¬ 
peal and not oolv on relief claimed 

142 I C 416 = 1 R 1933 Nag 118= 

A I R 1933 Nag 207. 

-Sch. 1, Art. 5 — Application for re¬ 
view—Court-fee is to be calculated ac¬ 
cording to law in force when appeal was 
filei 

143 ! C 481=1932 A L J 908=54 All 1092 

=A I R 1933 All 20. 

- Sch. 1, Art. 5—Value of relief sought 

in rovieA’ determines court fees 

11 Rang 120=A I R 1933 Rang 203. 

-Sch. 1, Art. 11—Property subject to 

general po\^er of apcointnisnt—Probate 
duty is nob pavatle on it 

60 Cal 1016 = A 1 R 1933 Cal 924. 

- Sch. 2, Art. 1 (a), Para 5 — Applica¬ 
tion for certified copy of order of Assis¬ 
tant Commissioner of Incomt-tax should 

boar two anna*? court-fee stamp 

136 I C 302=13 P LT 437 = 1 R 1932 Pat 78 

= 11 Pat 40=A I R 1932 Pat 103. 

-Sch. 2, Al t. 1 (d; and Sch. 1, Arts. 4 

and 5 — Application for restoration of 
appeal dismissed for default in payment 
of paper book costs—Court-fee of Rs. 2 
is sufficient 

141 I C 305 = 36 C W N 246 = 1 R 1933 Cal 

109 = A 1 R 1932 Cal 641. 

- Sch. 2, Art o—Application of .Art. 5 

depauds upon character of suit and nob 
of appeal — It does not apply to suit for 
recovery of possession 

126 I C 777 = 34 C W N 217 = 1 R 1930 Cal 

793=A 1 R 1931 Cal 333. 

- Sch 2, Art G -- Surety bond given 

under Civil P. C., S, 55 (4) — Oaly per¬ 
sonal obligation incurred by surety — 
Additional duty under Stamp Act is not 
necossary 

» 141 1 C 301 = 34 P L R 132=14 Lah 284 = 

I R 1933 Lab 127 = A I R 1933 Lah 89 (S B) 

- Sch 2, Art. G — Surety bond given 

in jiursuauce of order of Court under 
Civil 1’. G.—Stamp under Art. G is sufli- 
(dent 

143 I[C 12 = 34 PILR 480 = 1 R 1933 Lah 313. 

“Sch. 2, Art. 1 1 — Appeal — Order 

filing or refusing to fileaward Court-fen 

sr.amp of Its. 2 is sufficient 
139 I C 622 = 9 OWN 800=1 R 1932 Ouhh 
367 = 6 Luck 703=A 1 R 1932 Oudh 282. 

- Sch. 2, Art. 17 (3) and S. 7 (4) — 

Suit for mere declaration that decree is 

void - Court-fee of K. 10 is sufficient 
1933 A L J 673 = A I R 1933 All 488 (F B). 

-Sch. 2, Art. 17 (3). Sch. 1, Art. 1 

au.l S. 7 (4) (c)—Suit for cancellation . 
of instrumont umler S. 39, Sj)ecilie Relief 
Act, fails neither uuJer S. 7 (4) (cj nor 


COURT FEES ACT, Sch. 2. 

under Sch. 2, Art. 17, hut under 8cb. 1, 

Art. 1 : 5 All 331 (F. B ),’ Overruled 
139 I C 32=1932 A L J 684 = 54 All 812= 
I R 1932 All 518 =A I R 1932 All 485 (F B.)j 

-Sch. 2, Art. 17 (3) and Sch. 1, 

Art. 1 and S. 7 (4) (c) — Relief claimed 
being that compromise, preliminary and 
absolute decree in mortgage suit he can¬ 
celled — Suit is governed by Sch. 1,. 
Art. 1 and court-fee is payable on final 
! decree onlv 

139 I C 32=1932 A L J 684=54 All 812= 

I R 1932 All 518=A I R 1932 All 485 (F B). 

-Sch. 2. Art. 17 and S. 7 (4) (c)— 

Suit for declaration that certain decree 
is null and void and for declaration that- 
plaintiff is owner cf property in suit is 
one for mere declaration without conse¬ 
quential relief 

1933 A L J 311 = 55 All 274 — 

A I R 1933 All 350. 

- Sch. 2, Art. 17 (3)—Appeal against 

mortgage decree — No dispute as to 
amount decreed, but dispute as to liabi¬ 
lity of certain properties for decretal 
' amount — Court-fee payable is ad valo¬ 
rem 

136 I C 837 = 54 AH 553 = = 1933 A L J 385 

=A I R 1938 All 45. 

-Sch. 2. Art. 1? (GJ a.n.J S. 7 (v) — 

Word *' possession ” cannot be inter¬ 
preted to mean possession as beneficial 
owmer — Suit for possession as Mahanb of 
properties attacliod to mutt falls under 
, S. 7 (v) 

142 I C 251 = 54 AH 869 = 1 R 1933 All 101 
I =1932 A L J 777=A I R 1932 All 593. 

i -Sch. 2, Art. 17 (3) and S. 7—For 

j determining court-foe actual relief should 

I bo looked into—Question whether suit 

is likely to fail because of no prayer for 

consequential relief is irrelevant 

141 I C 112=1932 ALJ 466 =IR 1933 AH 

4S=A I R 1932 Ail 560. 

-Sch. 2, Art. 17 fC)—.Article does 

nob apply when property in dispute bas 

' money value 

138 I C 622 = 54 All 608=1 R 1932 Ail 483 
I =1932 A L J 387 = A I R 1932 AH 406. 

-Sch. 2. Art. 17 (3)—Question of 

court fees must be decided on plaint 
irrespective of wheeber suit is maintain- 
I able or not under Specific Relief Act, 

: S. 42 

131 I C 604=1931 A L J 235 = 53 AH 552 = 

I R 1931 AH 412=A I R 1931 AH 369. 

!-Sch. 2, Arc. 17 (3) — Suit for decla¬ 

ration that pgbilion of compromise and 
decree based on it are null and void and 
that plaintiff is not hound by them, 
studiously refraining from asking con- 





736 


765 


Cdrbent Digest, 1931-1933 


COURT-FEES ACT, Sch. 2. 

seauential relief, falls lender Arb. 17 (3) 
131 I C 604=1931 A L J 235 =53 All 552 = 

1 R 1931 All 412=A 1 R 1931 All 369. 

-Sch. 2. Art. 17—Court-fee in roe- 

morandum of appeal against civil Court’s 
order on reference under B. 5, Bengal 
Alluvial Lands Act, is Rs. 20 
133 1 C 222=35 C W N 181 = 1 R 1931 Cal 
670=58 Cal 710=A I R 1932 Cal 47. : 


•-Sch. 2. Art. 17, Cls. (3) and (4) | 

and Sch. 1, Art. 1 — Suit for sale of ! 
mortgaged property impleading moit 
gagor and puisne mortgagee — Decree ' 
directing that balance of money after 
paying off plaintiff mortgagee he paid to 
puisne mortgagee—In appeal by mort¬ 
gagor challenging portion of decree in 
favour of puisne mortgagee ad valorem \ 
court-fee on amount due on puisne j 
mortgage saould be paid ; 

AIR 1933 Lah 954. i 

Sch. 2, Arb. 17 (G)—Claim for in¬ 
terest from date of realization raised in | 
appeal—Court.fee is necessary i 

A I R 1933 Lah 941. ' 

— Sch. 2, Art. 17 (6J—Plaintiffs in 
joint possession of part of property in 
dispute Suit for possession by partition i 
Stamp of Ps. 10 held sutlicif'nn 
144 I C 614=34 P L R 772=1 R 1933 Lah 

534=A I R 1933 Lah 780 (2). 

Sch. 2, Art. 17 (G)—Prayer in ap- I 
peal to expunge certain unnecessary find¬ 
ings from lower Court judgment o-* to 
declare them as obiter dicta—Appellant 
is entitled to invoke aid of High Court ' 
without pvying court-fee stamps 

144 1 C 620=1 R 1933 Lah 519= i 

A 1 R 1933 Lah 678 (2). 


— Partition suit — 
Allegation by plaintiff that property is 

suflioient. 

141 I C 175=34 P L R 84 = 1 R 1933 Lah 74 


_e i_ « . =A 1 R 1933 Lah 208. 

S>ch. 2, Art. 17 and S. 7 (4) (bj — 

Cosharer filing suit for partition while 
in possession of part—S. 7 (4) (b) ap- 

2, Art, 17 

139 I C 676=33 P L R 261 = 1 R 1932 Lah 
_o . ®®‘*=A I R 1932 Lah 421. 

ftiiif f *1 1 —Reversioner’s 

no K ^ alienation bv widov.- 

held^ entTn T ‘^ae’-eerJ—Transferee 

held entitled to certain sura from ulti¬ 
mate reyeieirners—Receiver ordered to 
be appointed on happening of contingent 

-I I .5 ^■'ansforee appealing against 
nbole decree and claiming larger sura - 

Court-fees payable are under Art. 17 (a) 


f COURT-FEES ACT, Sch. 2. 
for all reliefs 

141 I C 324 = 36 M L W 825=1932 M W Ni 
, 1324=63 M L J 822 = 1 R 1933 Mad 118= 

AIR 1933 Mad 108.. 

-Sch. 2, Art. 17—Ad valorem court- 

fee should be paid on memo of cross¬ 
objections 

10 O W N 1202 = A I R 1933 Oudh 528. 

-Sch. 2, Art. 17—Buie CO declare a 

sankalp deed executed by plaintiff in¬ 
valid — Plaintiff in possession of pro¬ 
perty—CcurP-fe© of Rs. 10 is sufficient 

142 I C 699=10 OWN I33 = IR 1333 
Oudh 124=-A I R 1933 Oudh 127. 


Sch. 2, Art. 17 (3)—Suit todeclare 
sale invrtlid by non-party to sale is sim¬ 
ple declaratory suit and stamp of Rs. 10 
is sufficient 

141 I R 798=10 O W N 19 
I R 1933 Oudh 86=A I R 1933 Oudh 116. 

~ Sch. 2, Art. 17 and Sch. 1, Art. 1 — 
Memorandum of appeal under Land 
AcQuisition Act reQuires advaiorem 
Court-fee 

138 I C 198=9 OWN 396 = 1 R 1932 Oudh 
308 =Luck 85 = A I R 1932 Oudh 224. 

Sch. 2, Art. 17—Suit for mere de¬ 
claration that deed is ineffective and 
inoperative on theground of coercion, un¬ 
due influence and fraud—Stamp ofRs. 10 
si sufficient 

138 I C 147 = 9 OWN 440. 

——Sch. 2, Art. 17 (G) and S. 7 (o) (d)~ 
Suit for declaration and possession of 
kanjora ghatwali tenure—Suit held fell 
under S. 7 (5) (d) and not Sch. 2, Art. 17 
'G) Kanjora ghatwali not being definite 
share cf revenue-paying estate court-fee 
on market value ought to he given 

140 I C 817=! R 1933 Pat 23 = 
13 P L T 590=A 1 R 1932 Pat 319. 


Sch. 2, Art. 17 A (/) — Prayer for 
declaration that mortgage is nob binding 
on plaintiff comes under 17 A 0) 

141 I C 80 = 64 M L J 24=1933 M W N 144 
= 37 M L W 808 = 1 R 1933 Mad 67 = 


_ ^ - - I AJ700 maa 

k>cn. 2, Art. 17 fi — Severance in 
status—Subseciuent suit for division by 
metes and bounds and for possession of 

plaintiff s sliare—Suit fails under Art 
17.B 

143 I C 755 = 64 M L J 576=37 M L W 748 
= 1933 M W N G31 = I R 1933 Mad 331 = 

C , o . ^^23 Mad 431. 

— Sch. 2. Art 1, li Hpcl S. 7 (J) (c) — 
lerson suing as beneuciarv under certain 
trust to recover certain properties form¬ 
ing subject-matter of trust which had 
beau alienated by certain trustees—Ca^e 
comes under S. 7 (4) (c) and not under 
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COURT-FEES ACT, Sch. 2. ' ' 

^ V 17 ^ * • • • ' * 

130*1 C 449=33 M L W 206=1 R 1931 Mad 
369 = 61 M L J 39= AIR 1931 Mad 24. 

-Sch. 2, Arfe. 20 — Couifc-fee of Rs. 20 

is sutlicient in a suit for divorce, what¬ 
ever damages are claimed 

130 I C 402=32 P L R 252=12 Lah 266= 
I R 1931 Lah 274=A 1 R 1931 Lah 1 (S B). 

-Sch. 2, Art. 22 and S. 17 as amen¬ 
ded by Punjab Act, 7 of 1912— Mort¬ 
gage with possession—Subsequent mort¬ 
gage on same conditions simply increas¬ 
ing amount** secured does nod constitute 

second alienation 

142 1C 641=1 R 1933 Lah 230 = 

A I R 1933 Lah 3S2. 

-Sch. 3 —Judgment-debtors come 

under last sub-title and applicant has to 

state value if anv 

134 I C 729=33 BLR 864 = 55Bom 844 = 
1 R 1931 Bom 537 = AI R 1931 Bom 419 (2). 

CRIMINAL LAW AMENDMENT ACT 
(14 of 1908) 


--Ss. 16 and 17—Government must 

not only insert declaration in oliicial 
Gazette but arllow reasonable opportu¬ 
nity to people concerned to see Gsazette 
130 I C 577 = 33 BLR 82=1931 Cr C 180 = 
I R 1931 Bom 257 = 55 Bom 356 = 32 Cr L J 
572=16 A 1 Cr R 205 = A I R 1931 Bom 132 


-Ss. 16 and 17—Presumption is that 

citizen will recognize and carry out de¬ 
claration lovalW 

130 1 C 27 = 33 BLR 90=1 R 1931 Bom 
235=1931 Cr C 177=32 Cr L J 472 = 
16 A I Cr R 73=55 Bom 484 = 

A I R 1931 Bom 129. 


-Ss. 16 and 17—Object of Act is 

not intended to make people liable for 

being members of associations which 

were then lawful and not unlawful 
130 1 C 27 = 33 BLR 90 = 1931 Cr C 177 = 
16 A I Cr R 73 = 32 Cr L J 472 = 55 Bom4d4 
= I R 1931 Bom 235 = A 1 R 1931 Bom 129. 

-Ss. 16 and 17— Mere receipt of 

letter cannot make man liable as mem- 


bor 

130 I C 27 = 33 BLR 90=16 A I Cr R 73 = 
1931 Cr C 177 = 1 R 1931 Bom 235=32 Cr 
L J 472=55 Bom 484=A 1 R 1931 Bom 129. 

-Ss. 16 and 17—Association declared 

unlawful—Prosecution has to prove con¬ 
nexion of person proceeded against, with 
such association subsequent to declara- 

13°1^I C 353 = 32 P L R 71=1931 Cr C 257 = 
32 Cr L J 700 = 1 R 1931 bah 449 — 

A I R 1931 Lah 145. 


_S. 16 —Persons arrested before pub¬ 
lication of notiiication in Gazette de- 
daring association unlawful are not 
guilty of otfence under S. 17 in spite of 


1 


, CRIMINAL LAW AMENDMENT ACT, S. 16 
j their previous knowledge 
, 131 I C 108=1931 Cr C 171=32 P L R 130 

=32 Cr L J 653=12 Lah 471=1 R 1931 Lah 

380=A I R 1931 Lah 107. 

S. 17 (l)—^‘Assisting operations of 
! an unlawful association"—Mere display 

' of Congress flags does not amount to 
, 140 I C 497=34 Cr L J 22=1933 Cr C 121 

= A I R 1933 All 95. 

-S. 17—Accused reproducing extract 

from Congress Bulletin—Prosecution has 
to prove three things, e. g., association 
is unlawful, it publishes Congress Bulle¬ 
tin and that accused assisted operations, 
of War Council 

134 I C 357=33 BLR 652 = 1931 Cr C 728 
= 32 Cr L J 1158=1 R 1931 Bom 469= 

I AIR 1931 Bom 413. 

1 -S. 17— Assisting unlawful associa- 

tion—Reproduction of extract from Con¬ 
gress Bulletin—Extract merely contain¬ 
ing harmless criticism on D. S. P’s ac¬ 
tion— Publication held did not assist 

I operation of unlawful assemblv 
1 134 I C 357=33 BLR 652=1931 Cr C 728 
= 32 Cr L J 1158=A I R 1931 Bom 413 

- S. 17 (l)—Words "in any way as¬ 
sists the operations of any such associa¬ 
tion" cover acts which assist operations 
of such associations without co-operation 

of such associations 

131 I C 889=33 BLR 314=1 R 1931 Bom 
313=1931 Cr C 350=32 Cr L J 804= 

A 1 R 1931 Bom 206 (2). 

! -S. 17 (l)— Publication of notice 

I stating that meeting of unlawful associa- 
* tion is to take place and giving its time 
! and place amounts to offence under • 

' S. 17 (1) 

131 I C 189=33 BLR 314 = 1 R 1931 Bom 
313 = 1931 Cr C 350=32Cr L J 804 = 

A 1 R 1931 Bom 206 (2). 

I - -S. 17 (l)—Declaration of associa¬ 

tion being unlawful in Gazette shown to 
I accused—-Issuing Gazette to public is 
immaterial 

I 131 I C 479=33 BLR 333=1 R 1931 Bom 
303 = 1931 Cr C 347=32 Cr L J 725 = 

A I R 1931 Bom 203. 

i- S. 17 (1) — Presumption of member- 

ship of unlawful association is not enough 

^ —Actual membership must ha proved 
131 I C 479=33 BLR 333 = 1 R 1931 Bom 
303 = 1931 Cr C 347=32 Cr L J 725 = 

A I R 1931 Bom 203. 

-S. 17 (i)—ProbhatFeri declared un¬ 
lawful—Persons taking part in its pro¬ 
cession can be convicted for assisting 

unlawful association 
131 I C 477=33 BLR 325=1 R 1931 Bom 
301=1931 Cr C 346=32 Cr L J 723 = 

A 1 R 1331 Bom 202. 
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CRIMINAL LAW AjyiENDMENT ACT S. 17 
— S. 17 (1)—Sufficient connexion bet¬ 
ween acts of accused and operations of 
unlawful association to justify inference 
of assistance in its operations must be 
•established 

131 1 C 470=33 BLR 319=1 R 1931 Bom 
294=1931 Cr C 344 = 55 Bom 442= 
32 Cr L J 717=A I R 1931 Bom 200, 

-S. 17 (l)—Abetment of summons 

case offence is summons case 
131 I C 472=1 R 1931 Bom 296=1931 Cr C 
343=33 BLR 353=32 Cr L J 718= 
16 A 1 Cr R 338=A 1 R 1931 Bom 199. 

S. 17—“There is no obligation on 
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CRIMINAL L’iNv TiSeNdmS^Tt ^CT S. 17 
ing no personal but drawing 

inferences as to his membership—Other 
evidence irrelevant—Conviction should 
be set aside 

131 I C 360=1931 Cr C 265 = 15 A I Cr R 
477=32 Cr L J 708=1 R 1931 Lah 456 = 

A 1 R 1931 Lah 153, 

S. 17 (l)—Simply because object of 


person to terminate membership by 
specific act 

130 I C 27=33 BLR 90=1 R 1931 Bom 235 
= 1931 Cr C 177=16 A 1 Cr R 73=32 Cr L 
J 472=55 Bom 484=A I R 1931 Bom 129. 

-S. 17 (l)—Hoisting national flag or 

refusal to take it down when ordered by 
police is no offence under S. 17 (l) 

145 I C 240=6 R C 84 = 1933 Cr C 1162 = 
34 Cr L J 925=A i R 1933 Cal 695 (1). 

-S. 17 (2)—Leader of pa*‘ty which 

induces boys to take out procession of 
Congress flag was held guilty under 
S. 17 (2) 

146 I C 25=6 R L 160=1933 Cr C 631 = 

A I R 1933 Lah 387 (2). 

S. 17 (l) and (2) — People asked to 
join Congress—Boycott of British goods 
preached Civil disobedience promoted 
—Speaker is not guilty under S. 17 (1) 
•or (2)—Speaker however resisting being 

apprehended is guilty under S. 224, I.P.C. 

140 I C 442=33 P L R 1071 = 1932 Cr C 
922=34 Cr L J 25=19 A I Cr R 98= 

I R 1932 Lah 712=A 1 R 1932 Lah 615 (2). 

-S. 17 —Order served under S. 4 pro¬ 
hibiting taking part in meeting of 6 or 
more persons—Speech delivered to boy¬ 
cott British goods and enrol volunteers 
for Congress—No offence held committed 
under Criminal Law Amendment Act 
(1908). S. 3 7 

141 I C 33=34 Cr L J 87=34 P L R 32= 

1932 Cr C 919=1 R 1933 Lah 51 = 
_ AIR 1932 Lah 613 

7 . : (1)—Assisting the opsration 

18 diflerent from promoting or carrying 

preaching boycott of foreign 

cloth not proved to be member of sabha 

comented with Congress—He cannot be 

said to assist operation although he may 

be promoting boycott preached by Con¬ 
gress 

140 I ^608=34 C L J 72 = 1932 Cr C 806 

1 20=33 P L R 1002 = 

_J 1933 Lah 20=A I R 1932 Lah 578. 

Accused delegate to 1929 

LtOngress- \\ itnesses for prosecution hav- 

1931-33 T. D.—49 & 50 


unlawful association and object of some 
individual person are identical, such per¬ 
son cannot be held to be assisting the 
association unless connexion between 
two is proved 

144 1 C 765=1932 M W N 1265=5 M Cr C 
390=1933 Cr C 552=34 Cr L J 823= 
6 R M 2=A I R 1933 Mad 369, 

-S. 17 (1) — Charge of picketing 

against accused—Two separate sentences 
under both Criminal Law Amendment 
Act and Ordinance are illegal 
142 I C 21=64 M L J 351=37 M L W 476 
=34 Cr L J 277=1933 M W N 546 = 
1933 Cr C 439 = 1 R 1933 Mad 184= 

A I R 1933 Mad 337. 

-S. 17 (l)—Congress is unlawful as. 

sociation andean be taken judicial notice 
of— (Ohite?-) 

140 1 C 767=63 M L J 906 = 1932 M W N 
1357=34 Cr L J 90 = 1933 Cr C 155= 
1933 M Cr C 1 = 1 R 1933 Mad 35 = 

A I R 1933 Mad 123. 

-S. 17 (1)—‘ 'Assists” means inten¬ 
tionally assists 

140 I C 767=63 M L.J 906=1932 M W N 
1357=34 Cr L J 90=1933 Cr C 155 = 
1933 M Cr C 1=1 R 1933 Mad 35 = 

AIR 1933 Mad 123. 

S. 17—Members of unlawful as- 
sernbly are not guilty under S. 17 
140 I C 697=1932 Cr C 902=26 SLR 345 
=34 Cr L J 67=1 R 1933 Sind 16= 

AIR 1932 Sind 211. 

17— Disobedience of command 

to disperse is not ingredient ofoffence 

under S. 17 Admission of not having 

dispersed in spite of orders of police 

is not admission for purnoses of S 17 

140 I C 697=1932 Cr C 902=26 SLR 345 

=34 Cr L J G7 = I R 1933 Sind 16= 

, A I R 1932 Sind 211. 

-(23 of 1932) 

'S. 20—Person cannot he char'^ed 
under S. 17 of ordinance 10 of 1932 %vith 
S. 21 of Ordinanco 2 of 1932 after thoir 
expirv 

145 I C 680=1933 A L J 875=34 Cr L J 
1030 = 1933 Cr C 1181 = 6 R A 141 = 

AIR 1933 All 669 (F B) 
CRIMINAL PROCEDURE CODE (5 of 1898) 

S. 1 (2) oode does not override 
Evidence Act which is special law un- 
less so provided 

144 I C 1021 = 55 All 463=1933 Cr C 746 
= 20 A I Cr R 1=14 L R A c7i53=a 
R A 43—34 Cr L J 875=AIR 1933 AH 440 


772 


771 


Current Digest, 1931-1933 


'CRIMINAL P. C.. S. 4 

-S.4 (l)(6)—Allegations uot stated in 

complaint are not complaint 

136 I C 842=33 Cr L J 349 = 1 R 1932 
Pat 129=1932 Cr C 136=12 P L T 937= 

A 1 R 1932 Pat 72. 

--s. 4 (l) (y) —Complaint—Magis¬ 
trate is competent to make as common 
informer 

146 I C 387=1933 Cr C 1178= 

A 1 R 1933 Lah 884. 


- S. 4 (l) (/O—Application to Magistrate 

to have police investigation expedited is 
not complaint and need not be dismissed 
before taking action under S. 211, Penal 
Code 

137 ! C 133=35 C W N 1210 = 1 R 1932 
Ca! 266=1932 Cr C 213 = 33 Cr L J 
406 = 18 A 1 Cr R 34=A I R 1932 Cal 287. 

*- S, 4 (l) (li) —Complaint need not | 

contain list of witnesses ‘ 

1933 C R C 1315=10 OWN 1037= j 

A I R 1933 Oudh 430. , 

-Ss. 4 (1) (h), 190 and 200~Com- 

l-jlaint under S. 0, Child Marriage Res 
traint Act, referred to Magistrate— ' 
Magistrate recommending prosecution of ^ 
complainant also—Report is complaint 
— Cognizance is taken under S. 190 
(l) (a) and deposition on oath of Magis¬ 
trate is not necessavv 

141 I C 810=13 P L T 791=1933 Cr C 
211 = 1 R 1933 Pat 91=A I R 1933 Pat 87. 

- S. 4 (l) (/()—Assistant Public Pro¬ 
secutor can file complaint in private 

capacity ; 

1933 Cr C 1433=A 1 R 1933 Sind 393. , 

-S. 4(1)0)- Ruropean British sub- | 

ject waiving his right to ho tried as such 

—Judicial Commissioner’s Court is 

Court of revision or appeal 

141 1 C 445=1933 Cr C 148= 

A 1 R 1933 Pesh 6. 

- S, 4 (l) (/i) —Possibility of proceed- 

ings ending in discharge—Proceedings 

are inquiry—Ac(iuitb3,l or conviction 

necessary—Thev bocorne trial 

140 1 C 689=1932 C R C 838=34 Cr L J 
58=19 A ! Cr R 77=9 OWN 782=1 R 
1933 Oudh 10=A I R 1932 Oudh 298. i 

- S. 4 (1) (Z) — Investigation in. 

eludes all the proceedings under the 
Code of Criminal Procedure for the col¬ 
lection of evidence conducted inter alia 
by Police OlVicor 

1933 C R C 80O=A I R 1033 Sind 240. 


--Ss. 4 (0 u) and 493—Legal Remem¬ 
brancer is ex oHicio Public Prosecutor ■ 

No vakalatnama is necessary 

143 I C 790=1933 Cr C 134 = 37 C W N 
276 = 60 Cal 603 = 34 Cr L J 662=1 R 
1933 Cal 485=A 1 R 1933 Cal 118. 

-S. 4 (l) {iv )—Abetment of summons i 


CRIMINAL P. C.. 4 

case offence is summons case 

131 1 C 472=1 R 1931 Bom 296=1931 
Cr C 343 = 33 BLR 353=32 Cr L J 718= 
16 A 1 Cr R 338=A I R 1931 Bom 199. 

-S. 5—Mistake of law is not per se- 

sufficient 

I R 1933 Cal 323=36 C W N 40= 

A 1 R 1932 Cal 171. 

-S. 5 (2)—Joint trial of manager and 

occupier for failure to report accident is- 

not bad in law 

136 I C 289=13 P L T 252=1 R 1932 
Pal 65=33 Cr L J 274= 1932 Cr C 414= 
17 A I Cr R 36=A I R 1932 Pat 188. 

-S. 5 and Ch. 14—Police have no 

iurisdiction to effect search or arrest for 
offence under Bombay Abkari .\ct (5 of 
1873), S3. 43. Cl. (1) and 47 

1933 Cr C 1077=A I R 1933 Sind 325. 

--S. 7 (l)—Object of S. 7 (1) is to lay 

clown rule governing relation between 

Sessions division and districts 

134 I C 51=54 Mad 943=1 R 1931 Mad 
803 = 32 Cr L J 1095=1931 Cr C 937= 
61 M L J 265=34 M L W 201=4 M Cr C 

127=1931 M W N 161 = 
A I R 1931 Mad 697 (F B). 

-S. 7 (l)—(Per Renc/t) “Disbriot’'^ 

means district for purposes of criminal 

administration— Jaclcson J., contra) 

134 I C 51=54 Mad 943 = 1 R 1931 Mad 803 
= 3 2 Cr L J 1095=1931 Cr C 937 = 61 M L J 
265=34 M L W 201=4 M Cr C 127= 
1931M W N 161=A I R 1931 Mad 697 (FB)^ 

-S. 7 (2)—Local Government can 

alter number and limits both of divi¬ 
sions and districts 

134 I C 51=54 Mad 943=1 R 1931 Mad 
803 = 32 Cr L J 1095 = 1931 Cr C 937=61 
M L J 265=34 M L W 201 = 4 M Cr C 127= 
1931 M V/ N 161=A I R 1931 Mad 697 (FB) 


-S. 7 (2)—(Per Full Bench) —Noti- 

icabion creating two Sessions divisions of 

Canjore held nob ultra vires of Lscal 

Jovernmeub— {Jackson, J.,contra) 

134 I C 51=54 Mad 943=1 R 1931 Mad 
803=32 Cr L J 1095=1931 Cr C 937=61 
M L J 265=34 M L W 201=4 M Cr C 127= 
1931 M W N 161=A 1 R 1931 Mad 697 (FB) 

Ss. 9 (2) and 193 (2)—Word only" 


n S. 193 (2) explained—S. 9 -(2) and 
3. 193 (2) contemplate general directions 

or convenience of people 

[34 I C 347=33 BLR 675=1931 Cr C 569— 

55 Bom 576=32 Cr L J 1147= 
R 1931 Bom 459=A 1 R 1931 Bom313(SB) 

Ss. 9 and 526—Order of transfer 


incier S. 526—Change of place of trial 
r change from jury to assessors or vice 
ersa—Such change is no bar to exercise 

J High Court’s power under S. 526 

134 1 C 347=33 BLR 675=1931 Cr C 
569=55 Bom 576=32 Cr L J 1147= 
R 1931 Bom 459=A1R 1931 Bom 313 (SB)» 
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CRIMINAL P. C., S. 9. 

- ‘S. 9 (2)—Special Government order 

as to at what place Court of Session , 
should hold its sittings is not ultra | 
vires 

134 I C 347=33 BLR 675=1931 Cr C 
P569=55 Bom 576=32 Cr L J 1147=1 R 
1931 Bom 459=A I R 1931 Bom 313 (SB). 

- S. 9 — Additional Sessions Judge j 

functioning for particular case is differ¬ 
ent from Sessions Judge and each is sub¬ 
ordinate to High Court 

134 I C 347=33 BLR 675=1931 Cr C 
569=55 Bom 576=32 Cr L J 1147=1 R 
1931 Bom 459=A I R 1931 Bom 313 (SB). 

-S. 9 (2)—Local Government only | 

and not High Court can decided whether i 
a Sessions Court shall try cases with 


]ury or assessors 

134 I C 347=33 BLR 675=1931 Cr C 569 
=55 Bom 576=32 Cr L J 1147=1 R 1931 
Bom 459=A I R 1931 Bom 313 (SB). 

“S. 9 (2)—Local Government naming 
a Judge to try particular case and direc. 
ting him to bold his Court at particular 
place—Such order hell to be valid but 
High Court hell to have power to trans¬ 
fer case 

134 ! C 347=33 BLR 675=1931 Cr C 569 
=55 Bom 576=32 Cr L J 1147=1 R 1931 
Bom 4S9=A I R 1931 Bom 313 (SB). 

-S. 9—There is only one Court of 

Sessions in each Sessional division sitting 
at different places and manned by differ- 
rent Judges 

132 I C 160=32 Cr L J 842=1 R 1931 Cal 
549=58 Cal 1117=35 C W N 400 = 53 

C L J 177 = 1931 Cr C 254 = 
A I R 1931 Cal 190. 

S. 10 — (Per IPull Heucli^ —One offi¬ 
cer can be District Magisstrate for two ; 

districts— (Jackson, J , contra) ' 

134 I C 51=54 Mad 943=1 R 1931 Mad ' 
803=32 Cr L J 1095=1931 Cr C 937=61 
M L J 265=34 M L W 201=4 M Cr C 127 = 
1931 M W N 161=A I R 1931 Mad 697 (FB). | 

S. 12—Jurisdiction when not de- , 

fined extends to whole district I 

139 I C 850=36 C W N 796 = 1 R 1932 Cal 
663=33 Cr L J 858=59 Cal 1484 = 
1932 Cr C 888=A I R 1932 Cal 864. 

S. 12—Magistrate of first class with 
powers gazetted throughout district — | 
Certain division of it not allotted to such 
Magistrate Magistrate is not prevented j 
from exercising jurisdiction over village 
in that division 


142 I C 430 = 1933 Cr C 241=34 P L R 

365=1 R 1933 Lah 204 = 

_ ,, A I R 1933 Lah 143. 

Case” includes offences 

during investigation 
134 I C 1230=33 BLR 1192=Sl931 Cr C 
949=33 Cr L J 68=1 R 1932 Bom 14 = 

A I R 1931 Bom 517. 


CRIMINAL P. C.. S. 15. . 

- Ss. 15 and 16—Three Magistrates 

present at starting of case—Quorum of 
two present throughout and judgment 
signed by those two Magistrates—Trial 
is not illegal 

144 I C 123 = 55 All 459=19 A I Cr R 325 = 
1933 Cr C 628=1933 A L J 547 = 14 
L R A Cr 114=34 Cr L J 7 01 = 
1 R 1933 All 379=A I R 1933 All 355. 

- Ss. 15 and 16—Presence of all 

Magistrates constituting Bench on all 
bearings is indispensable for valid trial 
of case 

135 I C 835=33 Cr L J 200=1 R 1932 
All 99=17 A I Cr R 125=13 L R A Cr 15 = 

1932 Cr C 152=1932 A L J 42 = 

A I R 1932 All 127. 

- S. 17 (5)—District Magistrate is 

inferior Court to Sessions eTudge 

137 I C 525=33 Cr L J 474=1 R 1932 All 
327 = 17 A I Cr R 56 = 1932 Cr C 149= 

1932 A L J 67=13 L R A Cr 5 = 

A I R 1932 All 124. 

- S. 29-B—Magistrate before whom 

offender under fifteen is brought has dis¬ 
cretion to deal under ordinary provisions 
of the Code 

131 1 C 476=33 BLR 312=1 R 1931 Bom 
300=1931 Cr C 342=32 Cr L J 722 = 

A I R 1931 Bom 198. 

- S, 29-B— Offence under S. 304, 

I. P. 0., is not triable by Magistrate of 
Central Children Court 
138 I C 626=36 C W N 164=1 R 1932 Cal 
479 = 1932 Cr C 479=59 Cal 856= 
33 Cr L J 645=A I R 1932 Cal 487. 

-Ss. 30, 35 and 403 (b)—Joint trial 

for offences under S. 19, Arms Act, and 
S. 29 Frontier Crimes Kagulation, and 
separate sentences passed to run con¬ 
secutively is proper and whole order is 
appealable 

A I R 1933 Pesh 90. 

-S. 32 —Emergenoy Powers Ordinance 

(2 of 1932), S. 21—Magistrate empowered 
under Ordinance — Offence under Ordi¬ 
nance — Trial by Magistrate as First 
Class Magistrate—Sentence is limited by 
S. 32 

141 I C 574= 34 B L R 1676 = 

1933 Cr C 122=34 Cr L J 162= 

A I R 1933 Bom 58 (S B.) 

- S. 35 —Accused charged and tried 

for more than one offence — More than 

one offence proved — Separate sentence 

in respect of each conviction must follow 
141 IC 280 = 26 S L R 416=1933 Cr C 33 = 

34 Cr LJ 143=19 A! CrR 216= 
I R 1933 Sind 46 = A 1 R 1933 Sind 9. 

-S. 35-.1—Nagpur J. C’s Court can 

try European British subject 
143IC 17 = 1933 CrCLJ 610 = 34 Cr C L J 
505 = 29 N L R 251=1 R 1933 Na« 153= 

A 1 R 1933 Nag 136. 
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CRIMINAL P, C,. S, 39 

- S. 39 (2)—Criminal powers cannot | 

by granted rebrospecfcivelv 1 

A i R 1933 Pesh 97 (1). i 

- S. 40—Sub.Judge with powers of i 

First Class Magistrate and power to 
try oases under S. 260 transferred — 
Unless he is empowered by fresh notifi¬ 
cation, he cannot exercise such powers 

1933 CrC 1438=A I R IS33 Sind 398. 

- S. 42—Person arrested by police 

lying down on ground and refusing to 
move —’ Polico asked assistance from j 
accused—Accused expressing sympathy 
with arrested person — Accused held 
guilty of ofifenco under S. 187, I. P. C. 
read with S. 42 

139 I C 106=1932 CrC 594=1 R 1932 All 
527 = 33 Cr L J 736=18 A I Cr R 1 = 
13 L R A Cr 89=A I R 1932 All 506, 

- S. 46 (x)—Parson stating that he 

has committed an oti'ence and, making j 

statement to police, submits to police 

custody under S. 46 (l), and is in police 

custody within S. 27, Evidence Act i 

142 I C 474=14 P L T 82=12 Pat 241= , 
34 Cr L J 349=1933 Cr C 404 = 
A I R 1933 Pat 149 {S B). 

- S. 46—Scope—Shot over the head 

of suspect is justified by S. 46 
144 1 C 328=27 SLR 24 = 1933 CrC 708= 

34 Cr C J 751 = 1 R 1933 Sind 177= 

A I R 1933 Sind 193. 

-- S. 51*—Medical examination of an 

arrested person may not be held without . 

his consent ! 

134 1 C 1053 = 33 CrLJ 11=1931 CrC 753= 

35 C W N 1212=1 R 1932 Cal 13= 
54 C L J 499=A I R 1931 Cal 601, 

- S. 54 (7)—Knowledge by policeman 

etieebing arrest and actual existence of 

warrant arc necessaw 

144 I C 67=1933CrC 304=34Cr L J 
679 = 1 R 1933 Lah 402=A I R 1933 Lah 159. i 

-- s. 54 (7)—Ollicial Acts — Preaump- 

tinn ip of regular performance 

144 1 C 67 = 1933 Cr 304=34 Cr C L J679 = 

I R 1933 Lah 402=A I R 1933 Lah 159. 

- S. 54 (1) —Constable acting under j 

invalid warrant—Resistance to him is 

no otTenoe—3. 54 (l), does nob apply to 


138 I C 844 = 33 Cr L J 706 = 1 R 1932 Pal 
100 = 1932 Cr C 347=13 P L T 135= 

air 1932 Pat 171. 

-S. 59—Malicious arrest It is 

doubtful whether S. 59, is the only 
defence to person responsible for arrest j 

(Of>ttcr) 955=A I R 1933 Cal 708. 

-S. 59~Words "in his view" mean 

in his presence or within sight of him 
Accused is entitled to right of private 
defence of person as against person who 


CRIMINAL P. C., S. 59 

was not present nor who had seen the 

offence 

14 P L T 464=1933 Cr C 1079= 

AIR 1933 Pat 508. 

-S. 59—Provocation given by any¬ 
thing done in obedience to law or by 
public servant in lawful exercise of his 
powers is not covered—Arrestor attempt¬ 
ed arrest by person not entitled to do 
so not outside provocation mentioned 

in Kxcep. 1, S. 300, Penal Cole 

14 P L T 464 = 1933 CrC 1079= 

A I R 1933 Pat 508. 

-S. 59—Amendment of S, 59 makes it 

impossible to raise the argument that 
choukidar not being police officer has no 
power to receive custody of person 
arrested under S. 59 by private indivi¬ 
dual and to take him to police station 
138 I C 95=33 Cr LJ 572=1 R 1932 Pat 171 
= 118 A I Cr R 342=1932 CrC 495= 
13 P L T 321=A I R 1932 Pat 214. 


-Ss. 61 and 167 — Accused can be 

detained in police custody only under 
special circumstances and for reasons to 
be stated in writing—Provisions in Sa. 
61 ond 167 must be strictly complied 
with 

132 I C 519=1931 Cr C 700=32 Cr L J 
913=12 Lah 635 = 17 A I Cr R 20= 
32 P L R 493 = 1 R 1931 Lah 615= 

A I R 1931 Lah 476. 

--Ss. 69 and 70 — Leaving copy of 

summons with durwan held insufficient 
service 

136 I C 135=35 C W N 868=1 R 1932 
Cal 183=1932 Cr C 10=33 CrLJ 264= 
17 A I Cr R 399=A I R 1932 Cal 62. 


-Ss. 75 and 204—Presiding officer is 

not necessarily one who took cognizance 

of offence, but one who presides in that 

Court at time of signing warrant 

142 I C 192=34 Cr L J 297=1 R 1933 Pat 
129=1932 Cre 351 = 13 P L T 167= 

A 1 R 1932 Pat 175. 


Ss. 75 and 204—(Per Scroope, J.) 


Cwo Magistrates at subdivisional head- 
luarbors with residential powers in matter 
)f taking cognizance of offences cf com¬ 
plaints and of issue of warrants under S. 
104—In absence of one, other is pre- 
iiding officer for purpose of S. 75 and can 
ign for other,* warrants issued under 

atter’s direction (Dhavle, J., contra) 

138 I C 844=33 Cr C J 706=1 R 1932 Pat 

190 = 13 P LT 135=1932 CrC 347= 

1 o 17 1. 


A 1 O 


-S. 79 and Soh.5. Form 2-^Enclorse- 

ment on warrant not giving designation of 
constable executing warrant Arrest ig 
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CRIMINAL P, C., S. 79 | 

nob invalidated ' 

138 I C 844=33 Cr L J 706=1 R 1932 
Pat 190=1932 Cr C 347=13 P L T 135 = 

A I R 1932 Pat 171. 

- Ss. 79, 80 and 84—(Per Milne and 

Haveliwala, A. J. Cs .)—It is immaterial 
whether endorsement is on warrant or 
separate piece of paper —RupcJiandy 
A. J. C., contra) 

132 1 C 465=1 R 1931 Sind 81=32 Cr L J 
916=25 SLR 117 = 1931 Cr C 489= 

AIR 1931 Sind 89. | 

-S. 80—Mention of fact of notifica- | 

tion of warrant by Police Officer in bis 

report is not necessary 

138 1 C 844=33 Cr L J 706=1 R 1932 
Pat 190=1932 Cr C 347=13 P L T 135= 

A 1 R 1932 Pat 171. 

-Ss, 88 and 38G (l)—No more than 

interest of ollender in joint family pro¬ 
perty can be attache!—Proper course is 
to proceed under Civil P. C., O. 21, ' 
R. 47 

138 1 C 548=1 R 1932 Mad 579 = 1932 Cr C 
566=33 Cr L J 622 = 36 M L W 402 = 
55 Mad 1041 = 63 M L J 142=5 M Cr C 155 
= 1932 M W N 457=A I R 1932 Mad 538. 

■-Ss. 101 to 103—Search should be 

conducted in highly regular manner 

140 I C 246=33 Cr L J 943=13 L R A 
Cr 66=1 R 1932 All 634=17 A 1 Cr R 370 = 

1932 Cr C 201=1932 A L J 104 = 

A 1 R 1932 All 185. 

- S. 103—Persons raiding house for 

discovery of excisable articles—Raider 
must be searched before such raid^—Small 
quantity found—Non-observance of pro¬ 
cedure creates doubt 

143 I C 781 = 1933 Cr C 744=1933 A L J 
746=34 Cr L J 641=14 L R A Cr 197= 
20 A 1 Cr R 83 = 1 R 1933 All 333 = 

A I R 1933 All 438. 

- S. 103—Resistance by public officer 

not justified in keeping out occupant of 

place searched and consequent harm in 

attempting to get in — Occupant commits 

no offence under S. 332, I. P. C. 

142 1 C 790 = 34 Cr L J 439=18 A I Cr R 41 I 
=I R 1933 All 147=1932 Cr C 570= i 
13 L R A Cr 92=1932 A L J 530= l 

A 1 R 1932 All 449. , 

Ss. 103 and 537—Search under, I 
need not comply with S. 103—Indepen¬ 
dent persons not of one locality as i)au 

chas -Irregularity is curable under S.537 ' 
139 I C 281=34 BLR 901=33 Cr L J 733 = 

I R 1932 Bom 484=1932 Cr C 868= 

A I R 1932 Bom 610. 
S. 103 Search—Panchnama signed 
by two panchas is only useful to show 
that panchas were employed and for 
nothing else If evidence of panchas is i 


CRIMINAL P. C., S. 103 

sought in corroboration, then panohad 
must be called and accused allowed ta 
cross-examine them 

136 I C 868=34 BLR 267 = 1932 Cr C 240 
=33 Cr L J 389=18 A I Cr R 4=1 R 1932 

Bom 228=A 1 R 1932 Bom 181. 

-“S. 103—Non-compliance with is not 

fatal unless accused is prejudiced in any 

wav 

144’ I C 290=34 P L R 689 = 34 Cr L J 723 
= 1933 Cr C 1026=1 R 1933 Lah 439 = 

A 1 R 1933 Laa 809. 

-S. 103- -Dismissed constable is nob 

respectable person 

132 1 C 185=1931 Cr C 648=32 Cr L J 818 
= 16 A I Cr R 190=1 R 1931 Lah 537 = 

A I R 1931 Lah 408. 

-S. 103—S. 103 does nob apply bo 

search of persons 

144 I C 240 = 29 N L R 67 = 1933 Cr C 364 = 
34 Cr L J 721 = 1 R 1933 Nag 227 = 

A I R 1933 Nag 99. 

-S. 103—“Locality” may include 

villages within 3 or 4 miles of village 

where search is to be effected 

131 I C 441=32 Cr L J 699=16 A I 
Cr R 299=6 Luck 472 = 1931 Cr C 275 = 
I R 1931 Oudh 201=8 OWN 128 = 

A I R 1931 Oudh 115. 

- S. 103—Explanation is required 

for calling and not for not calling search 
witnesses 

142 I C 841=13 P L T 70 2=11 Pat 807 = 
1933 Cr C 253 = 34 Cr L J 427 = 1 R 1933 

Pat 180=A I R 1933 Pat 100. 

- S. 103—Stress is on word “respect¬ 
able” and not on word “locality” 

136 1 C 60=33 Cr L J 233=10 Pat 821= 
13 P L T 62=1932 Cr C 99=1 R 1932 

Pat 60=A I R 1932 Pat 66. 

-Ss. 103 and 165 (l) (o)—Sub-In¬ 
spector of Police proceeding to search 
house of person accused of having stolen 
bicycle without complying w’ith the pro¬ 
visions of S. 165 (1)—Accused pusbiu.g 
him back and preventing held not to be 

guilty of olfence under S. ‘152, I. P. G. 
136 I C 60=33 Cr L J 233=1932 Cr C 99= 
13 P L T 62=10 Pot 821= 1 R 193 2 Pat 60 = 

A I R 1932 Pat 66. 

-S. 103—Search irregular — Dis¬ 
covery of prohibited article proved— 
Conviction is legal 

143 I C 824 -11 Rang 107 = 1933 Cr C 736 
= 34 Cr L J 652 = 1 R 1933 Rang 77 — 

AIR 1933 Rang 146. 

- S. 103- -Pane Imam as containing 

confession—It should be placed in the 
hand s of witness and he should ho allowed 
bo refresh his memory — If tliere is any¬ 
thing of which evidence can ho given, it 
should be given—Document itself should 
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CRIMINAL P. c . S. 103 
be excluded 

144 I C 772=1933 Cr C 722=34 Cr L J 848 

=6 R S 8=A 1 R 1933 Sind 220. 

1 S. 106 —Offences of assault or caus¬ 
ing hurt involve breach of peace and 
order under S. 106 can be passed ^vith- 

out separate findiog as to breach of 
peace 

144 I C 954 = 1933 Cr C 981=6 R A 21= 
1933 A L J 1345=34 Cr L J 859= 

A I R 1933 All 609. 

■ Ss. 106 and 107 —■ ^Breach of 
peace does not necessarily mean breach 
of public peace 

144 I C 954=1933 Cr C 981=6 R A 21 = 
1933 A L J 1345=34 Cr L J 859 = 

A I R 1933 AH 609. 

-S. 106 —Clause “ofife nces involving 

a breach of peace” includes cases of evi¬ 
dent intention to commit breach of 
peace j 

134 1 C 1187=33 Cr L J 82 = 1 R 1932 
Cat 67=35 C W N 1150=1931 Cr C 845= 

59 Cal 659=A 1 R 1931 Cal 645. 

Ss. 106-126 —Proceedings under ! 

Ch. 8—Person proceeded against is | 
entitled to have his witnesses summoned 
at Government expense unless Magis¬ 
trate for aov reason declines to do so ' 

138 1 C 765 = 33 P.L R 742=33 Cr L J ' 
679=19 A I Cr R 39=1932 Cr C 805 = 

I R 1932 Lah 529=A S R 1932 Lah 577. 

- S. 106- “Accused found guilty of 

rioting and also under S. 326/149, 

Penal Code, but convicted only under 

latter—Order under S. 106 is illegal 
138 I C 289=33 Cr L J 576=1932 Cr C 627 
=1 R 1932 Lah 455=A I R 1932 Lah 489. 

--S. 106—Offence under Penal Code, 

S. 324—Accused can be put on security 
under S. 106 

139 I C 127 = 33 Cr L J 746=13 Lah 336= 
33 P L R 588=1932 Cr C 581 = 1 R 1932 
Lah 564=A I R 1932 Lah 435. 

- ~S. 106 — Merely committing offence 

for which person could have been con¬ 
victed under S. 8/>2, Penal Code, is not 
suhcienfc for order under S. lOo—Person 
convicted only under S. 504, Penal Code 

—Order cannot be mido under S. 106 

135 I C 691=8 O V/ N 1286 = 1932 
Cr C 65=33 Cr L J 193=17 A I Cr R 
380= 7 Luck S73 = I R 1932 Oudh 51 = 

A I R 1932 Oudh 33. 

-S. 106—What constitutes broach 

of peace stated—By forming unlawful 
assembly to ovorawe persons, prevent¬ 
ing them from doing what they are 
legally entitled to do and compelling 
thorn to abindon their property, breaoh 
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of peace is committed 

131 I C 539=1 R 1931 Pat 219=32 Cr L J 
739=12 P L T 556=1931 Cr C 785= 
16 A I Cr R 349=A 1 R 1931 Pat 337 (2). 

I -S. 106—Incidents forming offence 

i under S. 379 falling under S. 106— 

; Order un-er S. 106 can also be passed 
' 131 I C 539=32 Cr L J 739=12 P L T 

' 556=1 R 1931 Pat 219=1931 Cr C 785= 

16 A I Cr R 349=A I R 1931 Pat 337 (2). 

--Ss 106, 112, 118 and 256—S. 256 

does not apply to'proceedings under Ch.8 
140 I C 170=1933 Cr C 32=34 Cr L J 9= 

19 A 1 Cr R 96=27 SLR 19= 

A 1 R 1933 Sind 8. 

- S, 106—Person convicted of offen¬ 
ces- not in themselves coming under 
S. 106—Magistrate must record finding 
with respect to facts which make sec¬ 
tion applicable 

139 I C 130=33 Cr L J 713=138 A I Cr 415 
= 1 R 1932 Sind 98=26 SLR 18=1932 
Cr C 383=A I R 1932 Sind 87. 

-Ss. 107 and 426 (l)—“Convicted 

persons” include person against whom 

order has been passed under S. 107 

139 I C 141=33 Cr L J 731=1932 
Cr C 856=54 All 861=18 A I Cr R 158= 
13 L R A Cr 119=1 R 1932 All 523= 
1932 A L J 624=A I R 1932 All 680. 

-Ss 107 and 498—S. 498 authorizes 

appellate Court to grant bail in cases 

where order has been made under S. 107 

139 1 C 141=33 Cr L J 731 = 1932 
Cr C 856=54 AH 861 = 18 A I Cr R 150 = 
13 L R A Cr 119=1 R 1932 AH 523 = 
1932 A L J 624=A I R 1932 All 680, 

-Ss. 107, 202 and 203—Petition that 

certain persons be bound down under 
S. 106 is not complaint—Magistrate 
cannot proceed under Ss. 202 and 203— 
i Magistrate does not act judicially until 
order under S. 112 is passed—Discre¬ 
tion to issue notice under S. 112 is 
absolute—Information may be conveyed 

bv private individual or by police officer 
140 I C 536 = 1932 Cr C 822=54 All 
1036 = 1 R 1932 All 668=34 Cr L J 42= 
1932 A L J 880 = 18 A I Cr R 175 = 
13 L R A Cr 125=A I R 1932 All 670. 

-S. 107 (2)—Residence of accused is 

not essential for Court’s jurisdiction 
under P. 107—But Court has no jurisdio- 
tion under S. 107, if parson informed 
against is not within Court’s jurisdic¬ 
tion when proceedings are to be ini¬ 
tiated—Mere appearance of accused in 
Court under order of Court under S. 112 

or S. 114 does not confer jurisdiction 

136 I C 72 = 33 Cr L J 230=1932 Cr C 
172=1 R 1932 All 120 = 13 L A R Cr 70= 

17 A 1 Cr R 373=^932 A L J 211 = 17 A 1 Cr 
R 120=13 L R A Cr 12=54 All 341 = 

A 1 R 1932 All 162. 
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- Ss. 107 and 436 — Application | 

tinder S. 107 is not complaint—Conse- ' 

quently S. 436 does not apply to person 

discharged ' 

130 1 C 630=1930 A L J 1475=1 R 1931 
All 294 = 11 L R A Cr 177=14 A 1 Cr R 
465=1931 Cr C 125=32 Cr L J 570= 
53 AH 148=A 1 R 1931 Ail 53. 

- S. 107—Proceedings under S. 107 

primarily concern local authorities— 

fiigh Court cannot interfere 

130 I C 630=1930 A L J 1475=11 L R A 
Cr R 177=1 R 1931 All 294 = 14 A I Cr R 
465=1931 Cr C 125=32 Cr L J 570 = 
53 All 148=A I R 1931 All 53. 

I 

- S. 107 — Magi strates, on police 

report, including names of petitioners, I 
not proceeding against them under 1 
S. 107—Case tranferred to either Magis¬ 
trate—Ho can proceed against them if 
be thinks 6t 

139 I C 850=36 C W N 796=1 R 1932 
Cal 663=33 Cr L J 858=59 Cal 1484 = 
1932 Cr C 888=A 1 R 1932 Cal 864. 

- Ss. 107 and 443 —S. 443 does not 

apply to proceedings under S. 107. 

A 1 R 1933 Lah 1019. 

- S. 107—Essentials for order under 

S. 107 laid down 

140 I C 91=33 P L R 935=33 Cr L J 915= 
1933 Cr C 116=A 1 R 1933 Lah 36. 

- S. 107—Person doing lawful act 

in lawful manner—Fact that it injures 
susceptibilities of persons of diifsrent 
faith is not sufficient to warrant pro¬ 
ceeding under S. 107 

142 I C 796=34 Cr L J 478=1932 Cr C 
121=33 P L R 370 = 1 R 1933 Lah 301 = 

AIR 1932 Lah 101. 

- S. 107—Proceedings under S. 107 

are preventive and not punitive 

142 I C 796 = 34 Cr L J 478 = 1932 Cr C 
121=33 P L R 370=1 R 1933 Lah 301 = 

A 1 R 1932 Lah 101. 

- S. 107—Object of S. 107 is not to 

punish person for his past actions, but 

it is meant to prevent his committing in 

future breach of public peace 

134 I C 585=32 P L R 138=1931 Cr C 
311 = 12 Lah 457=32 Cr L J 1207=1 R 
1931 Lah 969=A I R 1931 Lah 191. 

Ss. 107 and 203—S. 203 does not 

apply to proceedings under S. 107 

127 1 C 716=31 P L R 350=32 Cr L J 21 = 

15 A1 Cr R 214 = 1931 Cr C 305 = 1 R 1930 

Lah 876=A I R 1931 Lah 185. 

S. 107—Evidence of speciBc con¬ 
duct on part of accused leading to in¬ 
ference that he was likely to commit 
breach of peace is necessary—Mere men¬ 
tal excitement without more is not 
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sufficient ^ , 

131 I C 205=1931 Cr G 304 = 32 Cr L J 
693=16 A I Cr R 310=1 R 1931 Lah 445= 

A I R 1931 Lah 184. 

- Ss. 107 and 145—Title in dispute 

—Only one party should not bo bound 

under S. 107—Proceedings against both 

parties should be taken 

133 1 C 161=12 P L T 535 = 1931 Cr C 
795=1 R 1931 Pat 321=32 Cr L J 1014 = 17 

A I Cr R 110=A I R 1931 Pat 347. 

- S. 107—Particulars and not mere 

vague recitals borrowed from words of 

section should be stated 

133 I C 161=12 P L T 535=1931 Cr C 
795 = 1 R 1931 Pat 321=32 Cr L J 1014 = 
17 A I Cr R 110=A 1 R 1931 Pat 347. 

- S. 107—Powers cannot be delegated 

to arbitrator 

130 IC810 = 13PLT 101 = 

A 1 R 1931 Pat 92. 

- S. 107—Persons against whom pro¬ 
ceedings are taken under S. 107 are en¬ 
titled to bail as of right 

146 I C 23 = 6 R R 70=1933 CrC 764 = 

A I R 1933 Rang 165. 

- S. 107— Except in exceptional 

cases, preventive proceeding in one dis¬ 
trict should not be transferred bo an¬ 
other district 

146 I C 23=6 R R 70 = 1933 Cr C 764= 

A 1 R 1933 Rang 165. 

- Ss. 107 and 117— Person against 

whom proceedings are taken is entitled 
to bail as of right 

145 1 C 344=1933 Cr C 763=34 Cr L J 
950 = 6 R R 41=A I R 1933 Rang 164 

- S. 108— Order passed by lower 

Court cannot be interfered with in re¬ 
vision ordinarily 

1933 Cr C 356=A I R 1933 Lah 236. 

- S. 108—Accused taking part in ac¬ 
tivities of seditious character dissemina¬ 
ting seditious matter and organizing 
branch for such object — Mere closing of 
such branch is no ground for invalida¬ 
ting an order under S. 103 

1933 Cr C 356=A I R 1933 Lah 236. 

- S. 108 — Two seditious speeches 

made by accused at time of inaugura¬ 
tion of branch association with seditious 
activities —No other direct connexion of 
accused with activities of such associa¬ 
tion— Seouritv of Rs. 5,000 is excessive 
1933 Cr'C 356=A I R 1933 Lah 236. 

--S. 108— Speech not included in 

complaint cannot be relied on 

139 I C 696 = 1932 Cr C 7 13 = 33 Cr L J 
831=33 P L R 911=1 R 1932 Lah 606 = 

A 1 R 1932 Lah 559. 
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-S. lOS^Goveroment can re-arrest 

person after releasiog him 

5139 I C 696=1932 Cr C 713 = 33 P L R 
911=33 Cr L J 831 = 1 R 1932 Lah 606= 

AI R 1932 Lah 559. 
S. 108—S. 103 ia preventive and 
not punitive provision 

139 I C 696=33 Cr L J 831=33 P L R 
911=1932 Cr C 713=1 R 1932 
Lah 606=A I R 1932 Lah 559. 

' Ss. 108 and 118 — Amount of bond 
should not be excessive and should be 

fixed with due rej?ard to circumstances 
139 I C 696=1932 Cr C 713=33 Cr L J 
831=33 P L R 911= I R 1932 Lah 606= 

A I R 1932 Lah 559. 

S. 108— Mere joining procession 
does not make one liable to be dealt 
with under S. 103 

134 I C 486 = 3 2 Cr L J 117 2=1932 Cr C 
f 17 = 1 R 1931 Lah 934=A 1 R 1932 Lah 7. 

-S. 108—‘Disseminates or attempts 

to disseminate*' refers not to number of 
acts performed but whether evidence 
showed indication of repetition of oll'ence 
was probable 

139 I C 88=3 3 Cr L J 711 = 13 P L T 275 = 
I R 1932 Pat 195=1932 Cr C 494 = 

A i R 1932 Pat 213. 

-S. 109—Bond forfeited within pe¬ 
riod for which sureties have bound them¬ 
selves — Proceedings started against 
them after expiry of that period —Still 
they are liable 

136 I C 373 = 1 R 1932 All 197=54 All 
335 = 33 Cr L J 281=1932 A L J 112=1932 
Cr C 110=16 A I Cr R 469=12 LR A Cr 

160=A I R 1932 All 58 (1). 

-S. 109— ■ Fact of accused again 

found in suspicious circumstances with¬ 
out any means of livelihood or unable 
to give satisfactory explanation of him¬ 
self dees not result in forfeiture of bond 
136 I C 373 = 54 All 335=1 R 1932 All 
197=33 Cr L J 281=1932 A L J 112=1932 
CrC 110 = 16A ICrR 469=12 L R A Cr 

160=A I R 1932 All 58 (1). 

-S. 110 —S. 110 is preventive one 

and should not be u^edto punish acaused 
for oUences committed—Allegation that 
accused has been habitually stealing 
electric current is no ground for taking 
proceedings under S, IXO. 

1933 A L J 883 = 14 L R A Cr 413 = 20 Al 

Cr R 348=A I R 1933 All 859. 

-S. 110 (/) and 117 (o)—All mem¬ 
bers of secret society for spreading ter¬ 
rorist activities can I)e proceeded against 

at same time under S. 1)0 (f) 

1933 A L J 777^rl933 Cr C 1188= 

A I R 1933 All 676. 

-S. 110—Government has power to • 
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pass general order authorising First 

Glass Magistrate to take action under 

S. 110 

1933 A L J 777=1933 Cr C 1188= 

A I R 1933 All 676. 

-S. 110—Fact that accused haa 

committed definite offence is no obstacle 

for proceedings under S. 110 

1933 A L J 777=1933 Cr C 1188= 

A 1 R 1933 All 676. 

-S. 110—Persons failing to provide- 

I security and consequently jailed are not 

to be kept in soUtarv confinement 

1933 A L J 777=1933 CrC 1188= 

A 1 R 1933 All 676. 

“S. 110 — Person associating with 
members of revolutionary party and 
having sympathy with persons wishing 
to upset a social order by violent revolu¬ 
tion—Held order demanding personal 
bond for Rs. 2,000 with two sureties was 
proper 

1933 Cr C 1186=A I R 1933 All 674 (1). 

-S. 110 — In proceedings under S. 110 

evidence of general repute by Crown is 
admissible—A police officer xscompeteut 
to give evidence about reputation of a 
person residing in his circle or abou& 
whom he bad occasions to make obser¬ 
vations or enquiries 

1933 A L J 927=1933 Cr C 1186= 

A I R 1933 All 674 (2). 

-S. 110 — In proceedings under 

S. 110 hearsay evidence amounts bo evid¬ 
ence of general repute and is admissible- 
provided there is reasonable fonndation* 
for it 

1933 A L J 927=1933 Cr C 1186= 

A I R 1933 All 674 (2). 

-S. 110- "Security demanded should 

be with regard to status of person’s 

family and his financial position 

1933 A L J 927=1933 Cr C 1186= 

A I R 1933 All 674 (2). 

-S. 110—Where there has been a 

previous order under S. 110 evidence 
required for passing similar order sub¬ 
sequently must relate to subsequent 

conduct after release 

1933 Cr C 646=1933 A L J 263 = 
14 L R A Cr 79=19 A I Cr R 317= 
55 All 404=A i R 1933 Alt 369. 

-S. 110—Case of troublesome and 

ill-tempered person who at times has 
thrown brickbats at others is not 
covered by S. 110 

133 I C 535=1 R 1931 All 695=16 A I Cr R 
26=12 L R A Cr 92 = 1931 Cr C 709= 
32 Cr L J 1070=A I R 1931 All 437. 

-S. 110—Words “within local limits- 

of his jurisdiction” mean not “residence” 
but actual physical presence of persona 
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proceeded agaiost _ 

129 I C 688=52 C L J 415=1931 Cr C 64= 
35 C W N 255=32 Cr L J 425=15 A I Cr [ 

R 453=A I R 1931 Cal 65 (1). j 

- S. 110 —“Accused associating to¬ 
gether in satyagraha movement in con¬ 
nexion with communal dispute — Pro¬ 
ceedings instituted under S. 110 After 
compromise of communal dispute pro¬ 
ceedings under S. IIO withdrawn—Subse- 
quently, proceedings again instituted 
under S. 110—Conduct prior to compro¬ 
mise could not he taken into account un. 
less there was evidence that accused : 
abetted commission of crime involving 
breach of peace — Amount of security 
should be not more than reasonably ex¬ 
pected to be furnished 

130 1 C 880=1931 Cr C 50 = 52 C L J 405= 

1 R 1931 Cal 400=32 Cr L J 593=16 
A I Cr R 225=A I R 1931 Cal 18. 

-Ss. 110 and 162 — Inquiry under 

Ch. 8 is not inquiry into offence, and 
statement given to police cannot be shut 
out by use of S. 162 

145 I C 379=1933 M W N 7 20 = 38 M L W 
393 = 1933 Cr C 1244 = 34 Cr LJ 951= 
65 M L J 478=1933 M Cr C 257=6 R M 

54=A I R 1933 Mad 688 (2). 

- Ss. 110 and 112—Allegation against 

two persons that both jointly committed 

offences—Joint trial is not illegal 

144 I C 944=10 OWN 325 = 1933 Cr C 
557=34 Cr L J 852=6 R O 20= 

A I R 1933 Oudh 251. 

- S. 110 —Reports regarding commis¬ 
sion of burglaries and casting suspicion 
upon particular person can be used for 
corroboration in proceedings against that 
person 

144 I C 944 = 10 OWN 325= 1933 Cr C 
557 = 34 Cr L J 852=6 R O 20 = 

AIR 1933 Oudh 251. 

- S. 110 —Charge laid under S. 401, 

1. F. C., is no bar to proceedings under 
S. HO 

144 I C 944 = 10 OWN 325=1933 Cr C 
557 = 34 Cr L J 852=6 R O 20 = 

A I R 1933 Oudh 251. 

-S. llO-Ev idence of general repute 

that accused is burglar—Order binding 
accused under S. 110 is justified 

141 I C 251=9 O W N1 012=34 Cr L J 
160=1933 Cr C 98 = 1 R 1933 Oudh 

48=A I R 1933 Oudh 58. 

S. 110 Evidence of general repute 
is admissible 

141 I C 251=9 OWN 1012 = 34 Cr L J 
160=1933 Cr C 98 = 1 R 1933 Oudh 

48=A 1 R 1933 Oudh 58. 

S. 110 (c) Regular habit to pro- 
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tecb thieves must be proved 

143 1 C 687 = 1933 Cr C 520=14 P L T 
482=34 Cr L J 643=1 R 1933 Pat 209= 

A I R 1933 Pat 189^. 

- S. 110 —Number of similar inci¬ 
dents become evidence of habit and 
character—Evidence of general' repute 
and bad character is admissible in cases 
under S. 110 

143 1 C 687=1933 Cr C 520=14 P L T 
482=34 Cr L J 643=1 R 1933 Pat 209= 

AIR 1933 Pat 189. 

- S. 110 (/)— Reputation—Numerous 

cases of rumour form reputation 

143 I C 687=1933 Cr C 520=14 P L T 
482=34 Cr L J 643=1 R 1933 Pat 209= 

A 1 R 1933 Pat 189. 

- S. 110 (/)— Evidence of persons 

living in the locality where reputation 
of persons prevails and talk of their be¬ 
liefs about him and believed by them 
is admissible— Evidence of persons who 
know man arid his reputation is admis¬ 
sible—Evidence of those who do not 
know him, but have heard his reputa¬ 
tion is nob admissible— Enumeration of 
specific cases will serve as valuable 
guide to judge whether the man deserves 
particular reputation 

143 I C 687=14 P L T 482 = 34 Cr L J 643= 

1 R 1933 Pat 209=1933 Cr C 520 = 

A 1 R 1933 Pat 189. 

- S. 110 {/)— Reputation— Evidence 

of prosecution witnesses should not be 

discarded simply on ground that they 

are enemies of accused 

143 I C 687 = 1933 Cr C 520=14 P L T 
482=34 Cr L J 643 = 1 R 1933 Pat 209= 

A I R 1933 Pat 189. 

- S. 110— Ma gisbrate should discuss 

as to how evidence as to general repute 
affects accused 

1933 Cr C 261=34 Cr L J 476=1 R 1933 

Pat 187=A I R 1933 Pat 112. 

- Ss. 110 and 256 — S. 256 docs not 

apply to proceedinss under S. 110 

142 I C 752=1933 Cr C 277 = 34 Cr L J 

468 = 1 R 1933 Rang 52 = 
A I R 1933 Rang 29. 

-Ss. 110 and — In case under 

S. 110 Court of Judicial Commissioner in 
Sind does not sib as Court of appeal—It 
may see record of lower Court when it 

deems fit in revision 

136 I C 753=33 Cr L J 324=1932 Cr C 

540 = 1 R 1932 Sind 49= 
A I R 1932 Sind 100. 

-Ss. 112, 107, 202 and 203—Petition 

that certain persons be bound down 
under S. 107 is nob complaint — Magis¬ 
trate cannot proceed under Ss. 202 and 
203—Magistrate does nob act judicially 
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until order under S. 112 is passed—Dis 

cretion to issue notice under S. 112 is 

absolute— Information may be conveyed 

bv private individual or by police officer 
140 I C 536 = 1932 Cr C 822 = 54 All 1036 
= 1 R 1932 All 668=34 Cr L J 42=1932 
A L J 880=18 A 1 Cr R 175 = 13 L R A Cr 

125=A I R 1932 All 670. 

-Ss. 112 and 202 — Notice under 

S. 112— Magistrate can call report from 

police before issuing notice 

140 1 C 536=1932 Cr C 822=54 All 1036 = 

I R 1932 All 668 = 34 Cr L J 42=1932 
A L J 880 = 18 A I Cr R 175=13 L R A Cr 

125=A 1 R 1932 All 670. 

-Ss. 112 and 495 — Notice under 

S. 112—Crown has right to conduct case i 

against person called upon to show cause 

—Prosecution may be conducted by any 

person mentioned in S. 495 I 

140 I C 536=1932 Cr C 822 = 54 All 1036= i 
I R 1932 All 668 = 34 Cr L J 42=1932 
A L J 880=18 A I Cr R 175 = 13 L R A Cr 

125=A I R 1932 All 670. 
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-S. 117 (4)— Evidence of general re¬ 
pute is admissible 

141 I C 251=9 OWN 1012=34 Cr L J 
160=1933 Cr C 98=1 R 1933 Oudh 48= 

A I R1933 Oudh 58. 

-S. 118—Scope—S. 118 applies equ¬ 
ally to order under S. 107 and forSs. 108, 
109 and 110 

136 1 C 65=33 Cr L J 229=13 L R A Cr 
8=17 A I Cr R 98=1 R 1932 All 113 = 
1932 Cr C 147 = 1932 A L J 157= 

A 1 R 1932 All 122. 

-Ss. 118 and 108—Amount of bond 

should not be excessive and should be 

fixed with due regard to circumstances 

139 I C 696=33 Cr L J 831=33 P L R 
911 = 1932 Cr C 713=1 R 1932 Lah 606= 

A 1 R 1932 Lah 559. 

-Ss. 119 and 437—Person discharged 

under S. 119 is not accused within the 

meaning of S. 437 and District Magistrate 

cannot order further inquiry 

127 I C 716=31 P L R 350=32 Cr L J 21 = 

I R 1930 Lah 876=15 A I Cr R 214= 
1931 Cr C 305=A ! R 1931 Lah 185. 


-S. 112 —Two persons reported to be 

members of same gang of bad charac- 
ters—Joint trial is legal 

144 I C 577=10 OWN 233=1933 Cr C 
382 = 34 Cr L J 793 = 1 R 1933 Oudh 269 

A 1 R 1933 Oudh 195. 

-S. 112 — Order communicated — 

Period cannot be altered 

140 I C 170=1933 Cr C 32=34 Cr L J 9 
19 =A I Cr R 96 = 27 SLR 19= 

A I R 1933 Sind 8. 

-Ss. 112 and 123— Case submitted 

to Sessions Judge by Subdivisional Magis¬ 
trate under S. 123— Sessions Judge can¬ 
not order Subdivisional Magistrate to , 

trv case de novo ; 

139 1 C 783=1932 Cr C 528=26 SLR 200 ; 
=I R 1932 Sind 144 = 33 Cr L J 898= 1 

A 1 R 1932 Sind 88. i 

• 

-Ss. 117 (5) and 110 (/)—All mera- j 

bers of secret society for spreading ter¬ 
rorist activities can be proceeded against ! 

at same time under S. 110 if) 

1933 A L J 777=1933 Cr C 1188 = 

A I R 1933 All 676. 

-Ss. 117 and 118 -— Furnishing of ' 

registered hypothecation bond as good { 

security is not contemplated—Magistrate i 

should satisfy himself as to means and 

station in life of surety—Ho may make : 

surety to execute separate registered 

hypothecation bond to satisfy Magistrate ; 

that ho is possessed of sufficient means 

136 I C 65=1932 Cr C 147=1932 A L J ; 
157=33 Cr L J 229=1 R 1932 All 113=13 

L R A Cr 8 = 17 A 1 Cr R 98= ; 

A 1 R 1932 All 122. I 


- Ss. 119 and 436— Discharge under 

S. 119 is discharge when full inquiry is 
made aud not as contemplated by S. 436 
' when person is discharged before com¬ 
pletion of trial 

143 I C 77 = 1933 Cr C 315=34 Cr L J 519 
= 29 N L R 201=1 R 1933 Nag 149= 

A 1 R 1933 Nag 78 

- S. 121 — Bond forfeited within 

period for which sureties have bound 
themselves—Proceedings started against 
them after expiry cf that period—Still 
they are liable 

136 I C 373 = 12 L R A Cr 160=1 R 1932 
All 197 = 16 A I Cr R 469=1932 Cr C 110 = 
1932 A L J 112 = 33 Cr L J 281=54 All 

335=A I R 1932 All 58 (1) 

• 

- S. 121 —Fact of accused again found 

in suspicious circumstances without any 

means of livelihood or unable to give 

satisfactory explanation of himself does 

not result in forfeiture of bond 

136 I C 373=12 L R A Cr 160=1 R 1932 
All 197=16 A I Cr R 469=1932 Cr C 110 = 

1932 A L J 112=33 Cr L J 281 = 
54 All 335=A 1 R 1932 All 58 (1). 

-S. 123 —Magistrate detaining per¬ 
son in custody pending order of Sessions 
Judge under S. 123 — Sueh person is 
undergoing imprisonment and is not 
undertrial prisouer 

134 I C 406 = 1 R 1931 Oudh 358=8 OWN 
888=1931 Cr C 819 = 32 Cr L J 1186= 
17 A I Cr R 215=7 Luck 219= 
A I R 1931 Oudh 387. 

-S. 123 —Proceedings under S. 123 

should nob be taken without notice to 
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person affected by order ^ ^ 

^ 144 I C 447=14 P L T 299=1933 Cr C 

758=12 Pat 770=34 Cr L J 813=6 R P 2 — 

air 1933 Pal 276 (1). 

-Ss. 123 and 397, Proviso (as amen¬ 
ded in 1923)—“Sentence” includes order 
of detention within Criminal P. C., 
S 123 

131 1 C 501=1931 Cr C 522=9 Rang 110 = 
1 R 1931 Rang 133=32 C L J 714=16 A 1 
Cr R 333=A 1 R 1931 Rang 127 (F B). 

-Ss. 123 and 397— Sentence under 
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S. 123—Subsequent sentence of fine or 
imprisonment in default for offonce com¬ 
mitted prior to order under S, 123—Im¬ 
prisonment in default must run after 

expiry of sentence under S. 123 

135 1 C 644=9 Rang 612=33 Cr L J 174= 
1932 Cr C 210=17 A 1 Cr R 318 = 
1 R 1932 Rang 52=A 1 R 1932 Rang 50. 

-Ss. 123 and 112—Case submitted 


to Sessions Judge by Subdivisional 
Magistrate under S. 123—Sessions Judge 
cannot order Subdivisional Magistrate to 
try case de novo 

139 I C 783=1932 Cr C 528=26 SLR 
200=33 Cr L J 898=1 R 1932 Sind 144 = 

A i R 1932 Sind 88. ! 

S. 123— Case submitted to Ses¬ 
sions Judge by Subdivisional Magistrate 
under S. 123—Sessions Court is Court of 

first instance and not Court of appeal 

139 I C 783=1932 Cr C 528=26 SLR 
200=33 Cr L J 898=1 R 1932 Sind 144= 

A 1 R 1932 Sind 88. 

Ss. 127 to 132—Duties of—Military 
and citizens must supply all necessary 
force unconditionally in quelling dis¬ 
orders and breaches of peace 

129 I C 596=1931 Cr C 65 = 1 R 1931 Bom 
196=32 BLR 1613=32 Cr L J 403 = 53 
Bom 263=A I R 1931 Bom 57 (S B). 

S. 127— Procession with music— 

Use of public road is not unauthorized 
144 I C 232=34 Cr L J 705=1933 Cr C 

1068=1 R 1933 Nag 215= 
A I R 1933 Nag 277. 
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--S. 127—Police is not final authority 

to iudge character of assembly 

144 I C 232=34 Cr L J 705 = 1933 Cr C 

1068=1 R 1933 Nag 215 = 
A I R 1933 Nag 277. 

-S. 132 — Protection under S. 79, 

Penal Code, is protection against convic¬ 
tion while that under S. 132 is protec¬ 
tion against trial 

143 I C 115=34 Cr L J 528=1932 M W N 
1225=5 M Cr C 397=1933 Cr C 371 = 
I R 1933 Mad 271=A I R 1933 Mad 268. 

-S. 132—Application of section 

Only complaint and sworn statement 

should be referred to 
143 I C 115=1932 M W N 1225=5 M Cr C 
397 = 1933 Cr C 371=34 Cr L J 528= 
I R 1933 Mad 271=A 1 R 1933 Mad 268. 

-S. 132 —Construction — Policy of 

legislature is to afford adequate protec¬ 
tion to public servant ^ ^ 

143 I C 115=1932 M W N 1225 = 5 M Cr C 
397=1933 Cr C 371=34 Cr L J 528 = 
I R 1933 Mad 271=A I R 1933 Mad 268. 

Ss. 133, 135. 137 and 139 — Owner 


~~ 127—Procession itself not un¬ 

lawful if not calculated to create distur¬ 
bance^ Conduct of the procession is 
material element to be considered - E ich 
case to he decided on its own facts 

144 1 C 232=34 Cr L J 705=1933 Cr C 

1068=1 R 1933 Nag 215 = 

_^ A I R 1933 Nag 277. 

b. 127 Eegalifcy of command is to 
be determined from previous and not 
subsequent conduct 

144 1 C 232=34 Cr L J 705=1933 Cr C 

1068 = 1 R 1933 Nag 215 = 
A I R 1933 Nag 277. 


of land putting up turnstiles on his land, 
thereby obstructing alleged pathway— 
Application under S. 133 Notice should 
be issued—No reliable evidence—Magis¬ 
trate should proceed under S. 137 
Order under S. 137 without proceedings 

under S. 139-A is ultra vires. 

1933 Cr C 987=A I R 1933 All 615. 

-Ss. 133, 137 and 139 -A—Proceeding 

under S. 133—Public right of way de¬ 
nied—Court must first proceed under 
S. 139-A ^ , 

138 1 C 556=18 A I Cr R 218 = 33 Cr L J 
618=1 R 1932 All 443 = 13 L R A Cr 130 — 

1932 Cr C 441 = 1932 A L J 339 = 

A I R 1932 All 366. 

-S. 133—Magistrate has jurisdiction 

to regulate manner of business if injurious 

to health of community But Magistrate 

should not generally interfere where 

Municipality has licensed sarno 
137 1 C 626=33 Cr L J 524 -54 All 3o9 — 

I R 193 2 All 349 = 1932 CrC 169;-!/ A I 

Cr R 156=13 L R A Cr 23=1932 A L J 

49=A I R 1932 All 159. 

-s. 133—“Connnunity” moans same 


ao neighbours or public 

136 I C 62 1=1931 Cr C 705 = ! R 193 2 All 
37 = 12 LRACr 108=16AlCrL 96 = 

193 1 A LJ 912 = 53 AM 70 6 = 
33 Cr L J 331=A I R 193 1 All 433. 


S. 


133 


(l)—It is nob incumbent on 


Magistrate to make an inquiry first as to 
whether there has been encroachment 
public road or not — It is after both 


on 


parties appear before him that he has to 
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CRIMINAL P.C., S. 133 
mako tbd inquiry 

130 1 C 627 = 1930 A L J 1335=12 
L R A Cr 13 = 15 A I Cr R 101 = 1 R 1931 
All 291=1931 Cr C 417 = 32 Cr L J 565 = 

A 1 R 1931 All 257. 

Ss. 133 (l) and 135 (2) — Person 
applying Co have his case decided under 
S. 135 (2) waives right to assert that 
the matter is of civil nature 

130 I C 627 = 1930 A L J 1335=1 R 1931 
AI! 291=12 L R A Cr 13 = 15 A I Cr R 101= 

1931 Cr C 417=32 Cr L J 565 = 

A I R 1931 All 257. 

Ss. 133, 137 and 139-/1—Denial of 
public right in respect of land in ques¬ 
tion—Magistrate should hold inquiry 
under S. 139-A—He can proceed under 
S. 137 only if he finds that there is no 
reliable evidence in support of such de¬ 
nial 

37 C W N 823=1933 Cr C 1357 = 

A I R 1933 Cal 790. 

Ss. 133, 135 and 139-/1 — Inquiry 

under S. 139-A—Still inquiry by jury 

under S. 135 can l)a claimed 

143 I C 178=56 C L J 249 = 1933 Cr C 
401=34 Cr L J 532 = A I R 1933 Cal 318. 

Ss. 133 and 133 —Civil suit pending 
does not bar continuance of proceedings 
under S. 138 

143 I C 178=56 C L J 249 = 1933 Cr C 
401 = 34 Cr L J 532=A 1 R 1933 Cal 318. 

- S. 133 —Person raising his low land 

and causing overflow of rain water into 
other lands cannot be proceeded against 
under S. 133 

144 I C 75 = 1933 Cr C 2 27=34 Cr L J 

679 = 1 R 1933 Cal 496= 
A 1 R 1933 Cal 150. 

- Ss. 133, 137 and 139-^4—Procedure i 

to bo followed by Magistrate on appear- * 

ance of non-applicant—Magistrate must 

proceed under S. 139.A instead of S. 137 
1933 Cr C 1001= A I R 1933 Nag 267, 

-- S. 133 — Street nut included in 

municipal jamabandi—Prima facie road 
ie not public 

1933 Cr C 1001=A I R 1933 Nag 267. 

- Ss. 133 and 139-/1— Questions of 

title — Magistrate should not decide 
himself 

136 I C 839=18 A I R Cr R 150 = 33 
Cr L J 384=1932 Cr C 193=9 OWN 

115=1 R 1932 Oudh 201 = 
A I R 1932 Oudh 120. 

- Ss. 133 and 139-,!—Bona tide claim 

in respect of denial of public right of ^ 

way—Decuiuentary and oral evidence , 

in support — ^Fagistiate should not 

decide intricate (piestions of t-itle 

139 ! C 737=7 Luck 583=1 R 1932 
Oudh 380=33 Cr L J 809=1932 Cr C 
191=9 OWN i41=A I R 1932 Oudh 118. 


CRIMINAL P. C., S. 133 

-S. 133—Magistrate passing order 

without recording evidence or listening 
to objections while accused answering 
notice to show cause under S. 133— 

Such procedure is impropsr 

132 I C 800=1 R 1931 Oudh 352=8 
OWN 651 = 1931 Cr C 829=32 Cr L 

1165=A 1 R 1931 Oudh 397. 

"■ Ss. 133 and 138 — Irregularity in 

appointment of jury is not by itself 

ground to set aside proceeding 

A I R 1933 Pat 676 l. 

- S. 135 — Encroachment on public 

road under control of District Board— 
Member of District Board nominated 
by District Beard is not unsuitable 
person to serve on jury 

130 I C 627=1930 A L J 1335=1 R 
1931 All 291 = 12 L R A Cr 13=15 
A I Cr R 101 = 1931 Cr C 417=32 Cr L 3 

565=A I R 1931 All 257. 

-Ss. 138 and 133—Civil suitpending 

does not bar continuance of proceedings 
under S. 138 

143 I C 178 = 56 C L J 249=1933 Cr C 
401=34 Cr L J 532=A I R 1933 Cal 318, 

-Ss. 139-A, 133 and 135 — Inquiry 

under S. 139-A—Still inquiry by jury 

under S. 135 can be claimed 

143 I C 178 = 56 C L J 249=1933 Cr C 
401=34 Cr L J 532=A I R 1933 Cal 318. 

-S. 139-A—^Magistrate may allow 

oross-exainination of witnesses of second 
party and S. 139-A does not exclude 

Court’s powers under S. 540 

134 I C 574=58 Cal 461=1931 Cr C 
679=1 R 1931 Cal 862=32 Cr L J 
1187=A I R 1931 Cal 527 

-S. 139-A (2)—Record of Rights is 

“reliable evidence” in support of denial 
128 I C 810 = 1931 Cr C 34=34 C W N 
957 = 1 R 1931 Cal 106=32 Cr L J 

189=A I R 1931 Cal 2. 

-S. 139-A — Object is to prevent 

Magistrate arrogating to himself func. 
tioDS of civil Court by instituting elabo¬ 
rate inquiry 

128 I C 810 = 1931 Cr C 34=34 C W N 
957 = 1 R 1931 Cal 106=32 Cr L J 189= 

=A I R 1931 Cal 2. 

-S. 139-A — Proceedings under 

189-A once stayed—Magistrate can draw 

up fresh proceedings 

128 I C 810=1931 Cr C 34 = 34 C W N 
957=1 R 1931 Cal 106=32 Cr L J 189= 

A 1 R 1931 Cal 2. 

-Ss. 139-A and 43S—No length of 

user can justify encroachment upon pub¬ 
lic way—Order removing such encroach¬ 
ment is legal 

134 I C 783=1931 Cr C 271=32 Cr L J 

1234=1 R 1931 Lah99l= 
A 1 R 1931 Lah 159 (1). 


t 


794 


793 


Current Digest. 1931-1933 


CRIMINAL P. C., S. 139-A 

- Ss. 139-4 and 140—Magiafcrata not 

asking if petitioner denied public right 

of way—Magistrate overlooking provi- , 

sions of S. 139-A—Magistrate failing to i 

call upon petitioner to produce evidence 

in support of his denial—Proceedings 

before Magistrate held to be without | 

lurisdiction I 

130 1 C 834=32 P L R 11=1931 Cr C 142 i 
—32 Cr L J 621=A 1 R 1931 Lah 62. j 

--S. 139-.4 — Summary preliminary ; 

inquiry is essential before appointment 

of jury or starting of serious inquiry 

AIR 1933 Pat 676. 

-S. 140 (1) —Sub-section iS'manda-! 

tory and Magistrate cannot refuse to 
issue notice as required by the sub-sac- 
tiou 

134 1 C 918=32 Cr L J 1240=1 R 1931 Cal 
918=1931 Cr C 1005=58 Cal 1088=35 
C W N 571=A 1 R 1931 Cal 787. 

- S. 144 —Highway—Right of way— 

Right of way over public road is subject 
to order under S. 144—No civil suit lies 
to question propriety of order under 
S. 144 

131 I C 40=1 R 1931 All 344=1931 A L J 
354=53 All 484=A 1 R 1931 All 341. 

- S. 144 —Civil Court can grant relief 

that certain members of community have 
right of procession along with music on 
public roads provided right does not 
amount to nuisance—Right is subject to 
orders of Magistrate and police under 
S. 144 

131 1 C 40=1 R 1931 All 344=1931 A L J 
354=53 All 484=A 1 R 1931 All 341. 

- S. 144 —Order by Magistrate must 

state material facts 

134 I C 1237=33 BLR 1178=1931 Cr C 
945=33 Cr L J 75=17 A I Cr R 330 = 1 R 
1932 Bom 21=A 1 R 1931 Bom 513. 

- S. 144 (3) — Order cannot direct 

public generally simpliciter 

134 1 C 1237=33 BLR 1178=1931 Cr C 
945=33 Cr L J 75=17 A I Cr R 330=1 R 
1932 Bom 21=A 1 R 1931 Bom 513. 


CRIMINAL P. C.. S. 144 

place ^ ^ 

134 I C 344=33 BLR 673=1931 Cr C 
581=32 CrLJ 1144 = 1 R 1931 Bom 

456=A I R 1931 Bom 325. 

- S. 144 —Magistrate in formulating 

order under S. 144 must make clear the 

thing which is prohibited and persons 

who are prohibited — Public generally 

can he prohibited only under S. 144 (3) 
130 i C 396=33 BLR 59=1931 Cr C 183 
=I R 1931 Bom 252=32 Cr L J 507=55 
Bom 322=A 1 R 1931 Bom 135. 

-S. 144 (2)—Prima facie Magistrate 

alone can decide whether emergency 
exists or not and High Court can only 
interfere if order is not reasonable or 
bona fide 

I 130 I C 396=33 BLR 59=1931 Cr C 183 
=1 R 1931 Bom 252=32 Cr L J 507=55 
Bom 322=A I R 1931 Bom 135. 

j-S. 144 —Annoyance includes mental 

annoyance also 

130 I C 396=33 BLR 59 = 1931 Cr C 183 
=I R 1931 Bom 252=32 Cr L J 507 = 55 
Bom 322=A 1 R 1931 Bom 135. 

'-S. 144 — Magistrate cannot make 

mandatory order directing party to do 

some act—He can only make restrictive 

order—Conviction for disobeying such 

order is unsustainable 
146 1 C 169=1933 Cr C 1274=6 R C 181 = 

1 AIR 1933 Cal 724. 

I -S. 144 —Magistrate should bo cauti¬ 

ous in exercising power under S. 144 
142 1 C 319=34 Cr L J 334=1933 Cr C 4 20 
=I R 1933 Cal 262=A I R 1933 Cal 348. 

!-Ss. 144 and 435 (as amended by Act 

IS of 1923)—Order of Magistrate under 

S. 144 is open to revision 
142 I C 319 = 34 Cr L J 334=1933 Cr C 420 
= 1 R 1933 Cal 262=A 1 R 1933 Cal 348. 

! -“S. 144—Magistrate can depute an- 

: other Magistrate to hold inquiry but he 

should come to his own conclusion on 

tho materials 

142 I C 319 = 34 Cr L J 334=1933 Cr C 420 
=1 R 1933 Cal 262=A I R 1933 Cal 348. 

i-S. 144—Opinion of Magistrate visit- 

: ing the place should not bo lightly passed 


-S. 144 (3)—Order prohibiting pub¬ 
lic generally and certain persons named ' 
therein from taking part in procession 

within municipal limits is ultra vires ' 
134 1 C 1237=33 BLR 1178 = 1931 Cr C ' 
945=33 Cr L J 75=17 A I Cr R 330 = 1 R , 
1932 Bom 21=A I R 1932 Bom 513. , 

S. 144 Orders under S. 144 are | 

judicial and not administrative i 

134 I C 344=33 B L R 673 = 193 1 Cr C ' 
581=32 Cr L J 1144 = 1 R 1931 Bom ! 

456=A I R 1931 Bom 325. 

-S. 144 (3)—Order addressed to gene. 

ral public must be limited to particular ‘ 


over 

142 I C 319 = 34 Cr L J 334 = 1933 CrC 420 
= I R 1933 Cal 262 = A 1 R 1933 Cal 348. 

-S. 144 — Grounds of opinion of 

Magistrate in cases under, if can bo iu- 

quired— Quaere 

141 1 C 866 = 34 Cr L J 245 = 60 Cal 364 = 
1932 Cr C 796 = 36 C W N 1088 = 1 R 1933 

Cal 198 = A I R 1932 Cal 753. 

-S. 144—Injunction should be clear 

and definite—Ambiguous order should be 

set aside 

137 I C 816 = 36 C W N 248 = 1 R 1932 Cal 
383=1932 Cr C 214=33 Cr L J 518 = 

A 1 R 1932 Cal 288. 
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CRIMINAL P. C.. S. 144 

- “S. 144—S. 144 does not empower 

Magistrate to pass positive orders re¬ 
quiring people to do particular things 
130 I C 872=53 C L J 175=1 R 1931 Cal 
392 = 1931 Cr C 295=32 Cr L J 592 = 
58 Cal 1037 = 16 A I Cr R 259= 

AI R 1931 Cal 263. 

-S. 144—Order under S. 144 against 

another—Burden of proof of want of 
service of notice of order is on that 
other 

131 I C 271=32 Cr L J 680=1 R 1931 Cal 
447=1931 Cr C 294 = 53 Cr L J 64 = 

A I R 1931 Cal 262. 

- S. 144—High Court can order, under j 

stay I 

>139 I C 773 = 1 R 1932 Mad 793=33 Cr L J 
826=56 Mad 149=63 M L J 594=36 M L 
W 461 = 5 M Cr C 269=1932 M W N 726= 

A 1 R 1932 Mad 720. 

- S. 144 (4)—Jurisdiction under, is 

one specially provided and not appellate 
or revisional—Order underS. 144—Revi¬ 
sion lies but should not at first instance 
be filed io High Court 

139 I C 773=1 R 1932 Mad 793=33 Cr L J 
826 = 56 Mad 149 = 63 M L J 594=36 M L 
W 461 = 5 M Cr C 269=1932 M W N 726= 

A I R 1932 Mad 720. 

- S. 144 (4) and (5)—Duty of Magis¬ 
trate—Ho should inquire into relative 
rights of parties before making ex i^arte 

order under S. 144 absolute 
138 1 C 354=1 R 1932 Mad 566=1932 M W 
N 144=35 M L W 366 = 1932 Cr C 280 = 

5 M Cr C 102=33 Cr L J 605=62 M L J 

392=A I R 1932 Mad 294. 

-S. 144 — Revision — Proceedings 

under S. 144 are subject 'to revision by 
High Court 

131 1 C 649=1930 M W N 849=3 M Cr C 
381=1 R 1931 Mad 553=60 M L J 370= 
1931 Cr C 362=33 M L W 640 = 32 Cr L J 

763=A I R 1931 Mad 242. 

- -S. 144—High Court will interfere 

in revision wheregrounds foraction under 
S. 14-1 by Magistrate are unfounded or 

insullicient 

131 I C 649=33 M L W 640=1 R 1931 Mad 
553=32 Cr L J 763=1931 Cr C 362=60 M 
L J 370=3 M Cr C 381=1930 M W N 849= 

A I R 1931 Mad 242. 

- S. 144—When order under S. 144 

may bo addressed to public generally 

stated—Public cannot be prohibited from 

putting flags on private lioussa 
131 I C 649=33 M L W 640 = 1 R 1931 Mad 
553=32 Cr L J 763=1931 Cr C 362=60 M 
L J 370 = 3 M Cr C 381=1930 M W N 849= 

A I R 1931 Mad 242. 

- S. 144 — In passing order under 

8. Ill it should be shown that it was 
necessary in interests of x)ublic peace— 
Likelihood of disturbance must be rea- [ 


I CRIMINAL P. C.. S. 144 

sonable and proximate 
131 I C 449=33 M L W 632=1 R 1931 Mad 
513=32 CrL J 744=16 A I Cr R 361=1931 
Cr C 332 = 60 M L J 378=3 M Cr C 395= 
1930 M W N 841=A I R 1931 Mad 236. 

-Ss. 144 and‘127—Conduct whether 

likely to disturb public peace is question 
of fact 

144 1 C 232=34 Cr L J 705=1933 Cr C 1068 
=I R 1933 Nag 215=A I R 1933 Nag 277. 

:-Sa. 144 and 145—Bona fide dispute 

about possession—Magistrate should pro¬ 
ceed under S. 145 and not under S. 144 
—High Court will not however inter¬ 
fere with order though passed under 

S. 144 if such order has spent its force 
1933 Cr C 1345= A 1 R 1933 Pat 584 (2) 

-S. 144 —Magistrate should not gO' 

beyond necessities of cass—Even expired 
order can be set aside 

144 I C 228=1933 Cr C 516=14 P L T 379 
=34 Cr L J 717=1 R 1933 Pat 221 = 

A I R 1933 Pat 185. 

-S. 145— APi’LICABILITY 

-S. 145 —Applicability—Prohibition 

in S. 171, Companies Act, does not over¬ 
ride S. 145 

143 1 C 795=1933 Cr C 705=37 C W N 
932=34 Cr L J 640=1 R 1933 Cal 484= 

A 1 R 1933 Cal 433 (2). 

-S. 145 — Applicability—Possession 

on behalf of applicant converted into 
i one adverse within two months of appli¬ 
cation—Court can proceed under S. 145 

?34 P L R 368=1933 Cr C 650 = 

I R 1933 Lah 177=A 1 R 1933 Lah 409. 

-S. 145 —Applicability—Action can 

be taken only when dispute is as to pos¬ 
session 

143 I C 477 = 1933 Cr C 267=34 Cr L J 616 
=1 R 1933 Lah 356=A I R 1933 Lah 145. 

-Ss. 145 and 144—Applicability— 

Bona fide dispute about possession— 
Magistrate should proceed under S. 145 
and not under S. 144—High Court will 
not however interfere with order though 
passed under S. 144 if such order has 
spent its force 

1933 Cr C 1345=A I R 1933 Pat 584 (2). 

Bueach of Peace 

-S. 145 —Breach of peace—Breach of 

peace must be put in forefront—Notice 
that proceedings are taken for preventing 
breach must be given to parties else in¬ 
tention of S. 145 is frustrated 
142 I C 775 = 1932 A L J 1087=14 L R A Cr 
16 = 19 A I Cr R 68=1933 Cr C 165= 
34 Cr L J 449=1 R 1933 AH 151 = 

A I R 1933 All 96. 

-Ss. 145 and 146—Breach of peace 

Finding of likelihood of breach of peace 
in notices issued under S, 145 (l) is soffi- 
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CRIMINAL P. C., S. 145—Breach of peace: 
oienti compliance 

143 I C 54=34 Cr L J 480=1932 A L J 819 
=I R 1933 All 168 = 18 A I Cr R 338= 
13 L R A Cr 151=1932 Cr C 938= 

AIR 1932 All 683. 

-S. 145—Breach of peace — Preli¬ 
minary order is suitable if dispute 
likely to cause breach of peace exists 
although actual breach is likely to occur 

two or four months later 

140 I C 231=33 Cr L J 937= 
1932 Cr C 670=28 N L R 154= 
I R 1932 Nag 142=A I R 1932 Nag 134. 

-S. 145—Breach of peace—Breach 

of peace possible only if applicant acts 
illegally—Order in his favour should not 
be passed 

138 I C 38=1932 Cr C 433=15 N L J 28= 
I R 1932 Nag 71=33 Cr L J 556= 
18 A 1 Cr R 289=A I R 1932 Nag 83. 

-S. 145—Breach of peace—Dispute 

as to actual possession likely to cause 
breach of peace—One party claiming 
exclusive possesion of major portion— 
Others claiming possession of entire land 

—S. 145 is not inapplicable 
140 1 C 902=12 Pat 87=19 A I Cr R 198= 
I R 1933 Pat 35=34 Cr L J 115=13 P LT 
609=1932 Cr C 899=A I R 1932 Pat 366. 


Burden op Proof 


-S. 145 (5)—Burden of proof—Onus 

lies on party denying dispute to prove 

its non-existence 

134 I C 1020=8 OWN 1182= 
1932 Cr C 53=33 Cr L J 46 = 
I R 1931 Oudh 428=A 1 R 1932 Oudh 21. 

Costs 


— ---Ss. 145 and 148(3)—Order for costs 
is incidental ” to order for possession 
and as such can be passed by High Court 
in revision where Magistrate has failed 
to make any order 

145 I C 837=11 Rang 361=1933 Cr C 
1084=6 R R 64=A I R 1933 Rang 288 (FB). 


Decree of Civil Court 

S. 145 Decree of civil Court 


Magistrate is not bound to accept evi¬ 
dence of delivery of possession by civil 
Court But if he finds delivery of posses¬ 
sion has been given, such person must be 
presumed to continue in possession 

1933 Cr C 1347=A I R 1933 Pat 586 

Defects in Procedure 

S. 145 (l) Defects in procedure— 
Non-compliance with strict letter of la\\ 
in formulating order under S. 145 (l' 
does not prevent Magistrate from exer! 
cisiDg jurisdiction to proceed with case 

142 1 C 537=1933 A L J 188= 
19 A 1 Cr R 187 = 14 L R A Cr 4 != 
34 Cr L J 414 = 1933 Cr C 434= 
55 All 301=A I R 1933 All 264 (FB) 


CRIMINAL P.|C., S, 145—Defectin procedure 

■-Ss. 145, 537 and 439—Defects in 

procedure — Preliminary order not in 

conformity with S. 145 (l)—Subsequent 

order under S. 145 (6) cannot be set 

aside in absence of failure of justice 
142 1 C 532=54 All 1002=34 Cr L J 425= 
I R 1933 All 131=1932 Cr C 936 = 
13 L R A Cr 154=18 A I Cr R 389= 
1932 A L J 865=A I R 1932 All 681. 

-S. 145 — Defects in procedure — 

Omission to draw up order does not 

affect jurisdiction 

141 I C 131=35 Cr L J 156= 
1 R 1933 All 63=13 L R A Cr 132 = 
18 A 1 Cr R 220 = 1932 Cr C 558= 
1932 A L J 503=A 1 R 1932 AJl 446. 

-S. 145 ( 1 )—Defects in procedure— 

Proceedings under—No prejudice caused 
—Whole proceedings should not be set 

O Q 1 A 

141 I C 131=34 Cr L J 156 = 
13 L R A Cr 132 = 18 A I Cr R 220 
1932 Cr C 558=1 R 1933 All 63= 
1932 A L J 503 = A I R 1932 All 446. 

-Ss. 145 ( 1 ) and 537—Defects in pro¬ 
cedure—Omission to record preliminary 

order is curable bv S. 537 

145 I C 868 = 1 R 1933 Pesh 10 = 

A I R 1933 Pesh 88. 

-S. 145 — Defects in procedure — 

Failure to state grounds of satisfaction 
does not vitiate trial if there is sufficient 
compliance vv ith provisions of S. 145 

141 I C 628=34 Cr. L J 216= 
26 S L R 353=1932 Cr C 681 = 

I R 1933 Sind 67=A I R 1932 Sind 145. 

Ss, 145 and 439 Defects in proce¬ 
dure—Proceedings under S. 145—Re¬ 
fusal by Court to grant adjournment 
held did not amount to irregularity as to 
render order liable to be set aside 

141 I C 628=34 Cr L J 216 = 
26 S L R 353 = 1932 Cr C 681 = 

I R 1933 Sind 67=A I R 1932 Sind 145. 

Duty op Magistrate 
-—S. 145 (1) —Duty of magistrate — 
Magistrate must state iu writing grounds 
of his being satisfied that there is like¬ 
lihood of breach of peace on account 
of dispute 

138 I C 68=33 Cr L J 536=18 A I Cr R 
317=1932 Cr C 334 = 1 R 1932 Mad 496 = 
1932 M W N 425=35 M L W 390 = 
5 M Cr C 64=A I R 1932 Mad 368. 

-S. 145—Duty of Magistrate—Rea¬ 
son why grounds should bo stated by 
Magistrate is that higher Court should 
be able to see whether recourse to sum¬ 
mary proceedings was justified 

14 1 I C 628=34 Cr L J 216 = 

26 S L R 353=1932 Cr C 681 = 

1 R 1933 Sind 67=A 1 R 1932 Sind 145, 

« Effect op Order 

-S. 145 Effect of order — Order 


799 


CuRREHT Digest, 1931.1933 800 


CRIMINAL P. C. S. 145—Effect of order 
under S. 145 lasts only until party in 
whose favour ibis made is lawfully evic¬ 
ted—It does not bar restitution under 
Civil P. C. (190S). S. 144 

134 1 C 906=35 C W N 483 = 1 R 1931 Cal 
906=58 Cal 1070=1932Cr C 66= 

A 1 R 1932 Cal 29. 

-S. 145 — EHeot of order — Order 

passed under S. 145 —llight to sue 
arises from moment tomoment 

14 P L T 113 = 12 Pat 261 = 
A 1 R 1933 Pat 224. 

FurND.vTiON OF Jurisdiction i 

-Ss. 145 and 14G — Foundation of , 

jurisdiction — Conditions necessary for ' 
application of S. 145 is that the Nlagis- ■ 
trate should ho satisfied on information * 
that dispute likely to cause breach of 

peace exists concerning land or water , 
140 1 C 902 = 12 Pal 87=19 A I Cr R 198= ' 
1 R 1933 Pat 35=34 Cr L J 115=13 P L 
T 609=1932 Cr C 899=A I R 1932 Pat 366. 

-S. 145 (l) — Foundation of jurisdic- ■ 

tion — Likelihood of breach of peace is ; 
sufficient 

142 I C 157=34 Cr L J 259=1 R 1933 Pat 
117 = 1932 Cr C 418=13 P L T 178 = 

A 1 R 1932 Pat 185. 

Joint Possession 

-Ss. 145 and 146—Joint possession 

—Two owners in joint possession—It is ! 
case where Magistrate cannot decide 

which of them is in exclusive possession 
143 I C 54=33 Cr L J 480 = 1932 A L J 819 | 
= I R 1933 All 168 = 18 A I Cr 338=13 L R 

A Cr 151 = 1932 Cr C 938= 

A I R 1932 All 683. 

2\Ik.\ning of Words i 

■-S. 145—Meaning of words—Words 

must he given their plain meaning with¬ 
out addition of explanatory words.— 
Present fear of breach of peace iy neces- i 
sarv 

136 I C 475=35 C W N 1003=1 R 1932 Cal 
203 = 1932 Cr C 8=33 Cr L J 305= 

A i R 1932 Cal 60. ! 

M'A'Aiile Property ) 

-S. 145—Movable property—Move- , 

able property in building—Dispute re¬ 
garding both — Order bo police to bake 

charge of both is proper 

34 P L R 368=1933 Cr C 650=1 R 1933 Lah 

177=A I R 1933 Lah 409. 

Oji.UiCTOF 

-S. 145 — Object of — Provisions of 

Ch. 12 are intended to provide speedy 
remedy in cases of dispute ^wilh which 
that cliapter deals 

129 I C 441 = 1931 Cr C 14 = 11 L R A Cr 
190 = 1 R 1931 All 169=15 A I Cr R 16= ' 
1930 A L J 1437=32 Cr L J 309=53 All 215 

=A I R 1931 Ail 14. 


CRIMINAL P. C. S. 145 — Order without 
juriediction 

Order Without Jurisdiction 
“j S. 145 (4)—Order without jurisdic¬ 
tion—Order passed by Magistrate with* 
out taking any evidence himself and de¬ 
pending solely on report by Subordinate 
Magistrate is one passed without juris¬ 
diction 

138 1 C 68 = 1 R 1932 Mad 496=33 Cr L J 
536=18 A I Cr R 317 = 1932 Cr C 334 = 
1932 M W N 425=35 M L W 390=5 M 
Cr C 64=A 1 R 1932 Mad 368. 

-S. 145 —Order without jurisdiction 

—Preliminary order under S. 145 (1} — 
Magistrate directing that beth parties 
be restrained from entering property — 
Order is ultra vires 

131 I C 63=32 Cr L J 637=1931 Cr C 153 
=1 R 1931 Rangl27=AIR 1931 Rang 5 1(2) 

Order Without Notice 

- S. 145—Order without notice—Ex 

parte proceedings without service are 
illegal 

143 I C 477 = 1933 Cr C 267=34 Cr L J 616 
=1 R 1933 Lah 35^A 1 R 1933 L«h 145. 

Party 

- S. 145— Party—Liquidator as such 

party bo proceedings under S. 145 — He 
is personally responsible for action of 
his men although he be acting on behalf 
of the companv 

143 I C 795 = 1933 Cr C 705=37 C W N 
932=34 Cr L J 640=1 R 1933 Cal 484 = 

AIR 1933 Cal 433 (2). 

Period op Possession 

-S. 145 (1) and S. 145 (4), Proviso— 

Period of possession—Absence of order 
under S. 145 (l)—Proviso to S. 145 (4) 
does nob apply 

142 I C 430 = 1933 Cr C 241=34 P L R 
365=1 R 1933 Lah 204=A I R 1933 Lah 143 

- S. 145 (4)—Period of possession— 

Forcible dispossession — Complainant 
cannot get benefit of S. 145 if disposses¬ 
sion is two months prior to preliminary 
order 

130 I C 153=1 R 1931 Nag 57=26 N L R 
377 = 1931 Cr C 222=32 Cr L J 476= 
16 A I Cr R 89=A I R 1931 Nag 38. 

Possession 

- S. 145 —Possession—Pujari having 

possession on behalf' of trustee cannot 

set up that possession is his own 

140 I C 900 = 1932 M W N 1079 = 

5 M Cr C 382=34 Cr L J 88=37 M L W 
143=1933 Cr C 344=1 R 1933 Mad 63= 

A 1 R 1933 Mad 245. 

Procedure 

-Ss. 145 and 356—Procedure — lu- 

quiries under Ch. 12 are governed by 
S, 350—Provisions of S. 356 are impera- 
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CRIMINAL P. C., S. 145—Procedure 

•fcive 

141 1 C 628=34 Cr L J 216=26 SLR 
353=1932 Cr C 681=1 R 1933 Sind 67= 

A 1 R 1932 Sind 145. 

Receiver 

-S. 145—Receiver — Receiver’s pos 

seasioD is on behalf of successful party 

134 1 C 906=35 C W N 483=1 R 1931 Cal 

906=58 Cal 1070=1932 Cr C 66= ‘ 

A I R 1932 Cal 29. | 

——S. 145—Receiver—Attachment need 

not be only by prohibitory order—Court 

can take possession or appoint receiver 

34 P L R 368=1933 Cr C 650= . 
I R 1933 Lah 177=A I R 1933 Lah 409. | 

Revision 

=—Ss. 145 and 146—Revision—If try¬ 
ing Magistrate is coovinced as to who 
“was in possession terms of his order need 

not show that he is so convinced i 

135 I C 246=33 Cr L J 157 = 1 R 1932 All 
70 = 1932 Cr C 294=13 L R A Cr 98 = 

18 A 1 Cr R 47=A 1 R 1932 All 325. 

-Ss. 145 and 438—Revision — Prac¬ 
tice regards reference in case under 

S. 14 j fs same ns it is in ordinary case 

134 1 C 915=32 Cr L J 1237=58 Cal ’ 
1081=1931 Cr C 803=35 C W N 374= , 
1 R 1931 Cal 915=A 1 R 1931 Cal 619. 

-S. 145 — Revision—State of emer- ' 

gency is for Magistrate to decide—His ' 

action should not be lightly interfered 

with in revision 

34 P L R 368=1933 Cr C 650 = 
= 1 R 1933 Lah 177=A I R 1933 Lah 409. 

-S. 145 — Revision — Dismissal of 

complaint under S. 145 on ground of 
absence of likelihood of breach of peace 

—Order cannot be set aside 

145 I C 299 = 10 OWN 310 = 
1933 Cr C 559=34 Cr L J 934=6 R O 41 = 

A I R 1933 Oudh 253. 

-Ss. 145 and 439—Revision — Mere 

delay in drawing formal proceedings is 

•no ground for interference in revision 

unless substantial injustice is caused 

1933 Cr C 1363=A.l R 1933 Pat 601 (2). 

Scope of Inquiry 

-S. 145 (1) — Scope of inquiry — 

S. 145 (l) is not mandatory 

141 I C 131=34 Cr L J 156 = 13 L R A Cr 
132 = 1 R 1933 All 63=18 A I Cr R 220 = 
1932 Cr C 558=193 2 A L J 503 = 

A I R 1932 AH 446. 
-Ss. 145 and 148 (l)—Scope of in¬ 
quiry—Inquiry should relate to ques¬ 
tion of actual possession 

138 I C 68 = 1 R 1932 Mad 496=33 Cr L J 
536=18 A I Cr R 317=1932 Cr C 334 = 
1932 M W N 425=35 M L W 290 = 
5 M Cr C 64=A 1 R 1932 Mad 368. 

-S. 145 (4) — Scope of inquiry — 

Proceedings under S. 145—Court is oon- 

1931-33 T. D.—51 & 52 
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ocedure CRIMINAL P. C., S. 145—Security for keep¬ 

ing peace 

I 216=26 SLR earned only with question of possession 
1933 Sind 67= 141 1 C 628=34 Cr. L J 216 =26 SLR 353 

1932 Sind 145. =I R 1933 Sind 67=1932 Cr C 681 = 

A I R 1932 Sind 145, 

Receiver’s pos SECUBITY FOB KEEPING PEACE 

sooessful party - S. 145 (4) Proviso—Security for 

3=1 R 1931 Cal keeping peace—Person forcibly dispos- 
:1932 Cr C 66 = ‘ sesged —c3rder forbidding disturbance of 
R 1932 Cal 29. | person held correct, 

tachment need 144 i c 708=1933 Cr C 622=34 Cr L J 810 
r order — Court =6 R C 1= A.I R 1933 Cal 424. 

point receiver -Ss. 145 and 107—Security for keep- 

1 peace—Title in dispute—Only one 

^ * I party should not be bound under S. 107 

Tc i. ' —Proceedings againsfciboth parties should 
vision—If try- , . , . *>0 

J i. .-.u be taken 

5d as to who J 33 J c 161=12 P L T 535 = 1931 Cr C 795 
his order need =32 Cr L J 1014=I R 1931 Pat 321= 

ivinced ‘ 1 17 A I Cr R 110=A I R 193 1 Pat 347. 

7 = 1 R 1932 A^I ' SYMBOLICAt. POSSESSION 

-S. 145 — Symbolical possession — 

K 1932 All delivered by civil Court — 

vision PraC- rossession though symbolical is effective 
in case under against person'dispossessed and latter’s 

1 ' actual possession is disturbed 
M 144 I C 708 = 1933 Cr C 622=34 Cr L J 810 

? rkir 1 =6 R C 1=A ! R 1933 Cal 424. 

-8. 146 ( 2 )—Dispute as to land — 

•State of erner- ' Attachment of property and appointment 
5o decide of receiver by Magistrate under S. 146 (2), 

htly interfered Criminal P. 0.—Suit for declaration of 

1933 Cr C 650= ownership lies and suit for possession is 
R 1933 Lah 409 not necsssary 

K 1933 Lah 4UJ. ^ ^ 443=34 P L R 242=14 Lah 414 = 

— Dismissal of 1 1 R 1933 Lah 91=A I R 1933 Lah 195. 

> on ground of j -S. 146—Party to dispute obtaining 

neach of peace lease for indefinite period from receiver 

do by practisiog fraud on Court—Dease can 

934 =^I^C? 41 = 8e summarily set aside without filing 

l 1933 Oudh 253. Suit after notice under Transfer of Pro- 

evision — Mere peity Act (1882), S. Ill 

Air..: Vc 140 I C 281=1932 M W N 1154 = 36 M L W 
proceedings is ; 651=5 M Cr C 337 = 33 Cr L J 956=1933 

ice in revision' Cr C lll=A I R 1933 Mad 67 (2). 

ice^is caused-146—Pendency of civil suit — 

1933 Pat 601 (2). ' iJrocQQdipgg under S. 145 .should bo 

- . . I dropped 

) of inquiry — 138 i c 38=1932 Cr C 433 = 15 N L J 28= 

)ry I R 1932 Nag 71 = 33 Cr L J 556=18 

56 = 13 L R A Cr A 1 Cr R 289=A I R 1932 Nag 83. 

18 A I Cr R 220= -S 146 — Receiver holding sum in 

I^R 446^ deposit—Daelaration in favour of plaiu- 

v.: f • tiff is sufiiciont to ask to make it over 

— bcope oi ID- 14 P LT 113 = 12 Pat 261 = 

relate to ques- A I R 1933 Pat 224 . 

_ _S. J.46—Ssttlement (jf agricultural 

^ 19 "y 2 ^^r^C^ 34 = receiver appointed under S. 116 

=35 M L W 290= —right ctn ba created under such 

R 1932 Mad 368. settlement which might affect the right- 

10 of inquiry — j ful owner — Rights of parties in whose 

c5—Court is con- favour Court makes declaration cannot 
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CRIMINAL P. C.. S. 146 

be affected by any act of receiver 

14 P L T 113=12 Pat 261 = 
A I R 1933 Pat 224. 

- Ss. 146 and 145—Condition neces- 

saiy for application of S. 145 is that 
Magistrate should be satished on in. 
formation that a dispute likely to cause 
breach of peace exists concerning land 
or water 

140 I C 902=12 Pat 87=19 A I Cr R 198 = 
1 R 1933 Pat 35=34 Cr L J 115 = 13 
P L T 609=1932 Cr C 899 = 
A 1 R 1932 Pat 366. 

- S. 147 (l)—Police report to be used 

merely for purposes of S. 147 (1)—Police 
officer need not be called to depose to 
correctness 

129 I C 441=1931 Cr C 14=1 R 1931 All 
169 = 11 L R A Cr 190 = 15 A I Cr R 16 = 
1930 A L J 1437=32 Cr L J 309=53 All 

215=A I R 1931 All 14. 

- S. 147 (2)— Final order need not be in 

all cases exactly in terms of the section 
146 I C 223=1933 Cr C 1254 = 6 R C 190 = 

A I R 1933 Cal 752 (1). 

- S. 147 — Order cannot be passed 

without notice under tho section 
143 I C 477=1933 CrC 267=34 Cr L J616 
=I R 1933 Lah 356=A 1 R 1933 Lah 145. 

- S. 147 — Dispute as to possession 

and right to perform puji—Magistrate 
can deal with litter claim also 
140 1 C 900=1932 M W N 1079=5 M Cr C 
382=34 Cr L J 88 = 37 M L W 143=1933 

Cr C 344 = 1 R 1933 Mad 63 = 
A ! R 1933 Mad 245. 

-—S. 147, Proviso—“ Interpretation *’ 

—There is nothing to warrant a glcss 
adding to “ unless the right has been 
exercised on the last of such occasions ” 

“ or its exercise on such occasions has 
been prevented by circumstances beyond 
control of parties seeking to exercise 
* 1 t ^ 

133 I C 5 = 1931 M W N 554=1 R 1931 Mad 
623=1931 Cr C 559=4 M Cr C 215=32 
Cr L J 972=A I R 1931 Mad 495. 

-- S. 147, Proviso — To exersise ” 

means much less than “ successfully and 
completely to assert 

133 I C 5 =1931 M W N 554 = 1 R 1931 Mad 
623=1931 Cr C 559=4 M Cr C 215 = 
32 Cr L J 972=A I R 1931 Mad 495. 

- S. 147—Interlocutory orders must 

not in substance amount to final orders 
138 I C 38 = 33 Cr L J 556=1932 Cr C 433 
= 15 N L J 28=18 A I Cr R 289 = 1 R 1932 

Nag 7 1=A I R 1932 Nag 83. I 

-S. 148 (3)—Order as to costs i^assed I 

subsequent to decision is legal j 

142 I C 537=1933 A L J 188=19 A 1 Cr R 
187 = 14 L R A Cr 48 =34 Cr L J 414=1933 

Cr C 434 = 55 All 301= ! 
A I R 1933 All 264 (F B), J 


CRIMINAL P. C., S. 148 

-S. 148 (3)—Magistrate should nob 

ordinarily pass order as to costs ex parte- 
142 I C 537=1933 A L J 188=19 A I Cr R 
187 = 14 L R A Cr 48=34 Cr L J 414= 

1933 Cr C 434=55 All 301= 
AIR 1933 All 264 (F B). 
-S. 148—Costs — Reasonable lump¬ 
sum may be awarded—Exact calculation 
is not necessarv 

135 I C 246=33 Cr L J 157=1 R 1932 All. 
70=1932 Cr C 294=13 L R A Cr 98= 
18 A I Cr R 47=A 1 R 1932 All 325. 

-S. 148—Provisions of Ch. 12 are 

intended to provide speedy remedy in 
cases of dispute with which that chapter 

d 0 HI 13 

129 I C 441=32 Cr L J 309=53 All 215= 
1931 Cr C 14=11 L R A Cr 190=1 R 1931 
All 169 = 15 A I Cr R 16=1930 A L J 1437= 

A I R 1931 AH 14. 

-S. 148 (3)—Costs—Value of pro¬ 
perty cannot by itself be taken as a fair 
test of the costs which should be awar¬ 
ded in a case, which has continued for' 
unusually long time without any fault 
of parties 

129 I C 269=15 A 1 Cr R 1=1930 A L J 
1504=1 R 1931 AH 141 = 11 L R A Cr 181 = 
1931 Cr C 3 = 32 Cr L J 372=53 AH 172 = 

A 1 R 1931 All 3. 

-S. 148 (l)—Magistrate ought not to 

depute Subordinate Magistrate for mak¬ 
ing entire investigation and thus avoid 

necessity of taking oral evidence 
138 I C 68=33 Cr L J 536=18 A I Cr R 317 
=5 M Cr C 64=1 R 1932 Mad 496=35 M L 
W 390 = 1932 M W N 425=1932 Cr C 334 = 

A I R 1932 Mad 368. 

-Ss. 149 to 176—Ghs. 13 and 14— 

Chs. 13 and 14 are not mutually exclu¬ 
sive 

135 I C 289=33 Cr L J 138=1 R 1932 Cal 
97=58 Cal 1312 = 1931 Cr C 1009= 
35 C W N 623=A 1 R 1931 Cal 745. 


s. 


— S. 154—Conditions as to writing in 
154 are raerelv procedural—Informa¬ 


tion must relate to commission ‘of cog¬ 
nizable offence in order to be first infor¬ 
mation 

135 1 C 289=33 Cr L J 138=1 R 1932 Cal 
97=58 Cal 1312 = 1931 Cr C 1009 = 
35 C W N 623=A I R 1931 Cal 745. 

-S. 154—Investigation by officer is 

nob sole criterion of first information — 

Two persons making statements about 

same offence at same time—Which is 

first information depends on discretion- 

of police officer 

135 I C 208=33 Cr L J 138=1 R 1932 Cal 
97=58 Cal 1312=1931 Cr C 1009= 
35 C W N 623=A I R 1931 Cal745. 

-S. 154—“Relating” explained—By 

“relating” is meant that there need not* 
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CRIMINAL P. C. S, 154. 
be complebo proof given—Indication that 
cognizable oSenoe is committed is suffi¬ 
cient but it must be given 

135 I C 289=33 Cr L J 138=1 R 1932 Cal 
97=b8 Cal 1312=1931 Cr C 1009= 
35 C W N 623=A 1 R 1931 Cal 745. 

-Ss. 154 and 162—In some cases in¬ 
formation under S. 154 may be recorded 
during investigation—Prior statements 
to police are not affected by S. 162 and 

can he admitted in evidence 

135 I C 289=33 Cr L J 138=1 R 1932 Cal 
97=58 Cal 1312 = 1931 Cr C 1009 = 
35 C W N 623=A 1 R 1931 Cal 745. 

-S. 154 —“information" is not res¬ 
tricted to first information recorded 
under S. 154 

146 I C 234=11 P L T 541 = 
1933 Cr C 1268=A I R 1933 Pat 555 (1). 

-S. 154—First information report is 

not substantive evidence in case, though 
it can be referred to to show how the-pro- 
ceedings were initiated 

A I R 1933 Pesh 94 

S. 154~*’Message not mentioning 
commission of offence is not first infor¬ 
mation report 

130 I C 378=32 Cr L J 543 = 16 A I Cr R 1 = 

1931 Cr C 61=A I R 1931 Sind 13. 

--S. 155 (3)—Investigation under Ch. 

14 includes investigition held under 

S. 155 (3) under orders of Magistrate 
130 I C 193=12 L R A Cr 44=15 A 1 Cr R 
283=1931 Cr C 423=32 Cr L J 465 = 12 L 
R A Cr 71=15 A I Cr R 522=1 R 1931 All 
241 = 53 All 407=A I R 1931 All 263. 

-Ss. 155 (2) and 196—District Magis¬ 
trate acting under S. 155 (2) can order 
investigation into a case under S. 294- 
1. P. C. 

138 I C 751=33 P L R 824=33 Cr L J 678= 

19 A I Cr R 37=1932 Cr C 809 = 
I R 1932 Lah 534=A I R 1932 Lah 581 

-S. 155—Irregularities only affect 

the value of evidence but do not vitiate 
trial 

141 I C 879 = 34 Cr L J 256=1933 Cr C 569 
=I R 1933 Sind 79=A I R 1933 Sind 188 

-Ss. 156 and 202—Order to investi¬ 
gate under S. 202—Powerof police under 
S. 156 is not affected 

139 I C 139=33 P L R 840=33 Cr L Ji737= 

14 Lah 194=1932 Cr C 807= 
1 R 1932 Lah 561=A I R 1932 Lah 579. 

Ss. 156 (3) and 202—Magistrate’s 
order to police under S. 202 does not 
debar police fiom airresting person in re¬ 
gard to matter forming subject-matter of 
complaint 

144 I C 409=1933 CrC 334=27 SLR 67 = 
34 Cr L J 763=1 R 1933 Sind 185= 

air 1933 Sind 136. 

S. 156 {3j S. 156 (3) is not restric¬ 


ted to cases of which Magistrate takes 

cognizance on his knowledge 
144 I C 409=1933 Cr C 334 = 27 SLR 67= 
34 Cr L J 763 = 1 R 1933 Sind 185= 

A 1 R 1933 Sind 136. 

I-S. 157—Object of S. 157 is to en- 

i able Magistrate to have immediate notice 
! of every serious crime 
131 I C 17=1931 Cr C 390=12 P L T 393= 

32 Cr L J 638=15 A I Cr R 508= 

A I R 1931 Pat 150. 

S. 161—Inquest report mentioning 
; none of the people examined could give 
! any clue as to who committed murder—■ 

] Statement at time of trial by witnesses 
• some of whom were examined at inquest, 

I that accused confessed her guilt soon 
after occurrence—Accused is entitled to 
; get copy of inquest report and cross- 
, examine witnesses speaking to the 
i alleged confession. 

37 C W N 732=A I R 1933 Cai 861. 

-S. 162— Admissibility 

S. 162—Admissibility—Giil taken 
away from Moradabad found in Delhi— 
Sub.Inspector at Delhi recording state¬ 
ment of girl—Statement is nob admissi¬ 
ble in evidence in case under Penal .Code, 
i S. 366, as Delhi Sub-Inspector has juris¬ 
diction bv virtue of Ss. 156 (1) and 181 f4) 

146 I C 199 = 6 R A 275=1933 A L J 923 
= 1933 Cr C 1145=A 1 R 1933 All 665. 

S. 162 — Admissibility — List of 
, stolen things given to supplement first 
information report is admissible and can 
I be referred to under S, 158 and proved 
under S. 159, Evidence Act 

c A I R 1933 Lah 987. 

^ b. lo2 — Admissibility — List of 
! stolen property made and hanrled over to 
police during investigation is not admis- 
sible 

142 I C 699=34 P L R 405=1932 Cr C 626 

— f ^ 241=A I R 1932 Lah 488. 

S. 162 — Admissibility — Lists of 
. stolen property made by police officer 
1 before actual investigation are admia- 
■ sible in evidence 

131 I C 72 = 1 R 1931 Oudh 184=8 O W N 

31=1931 Cr C 211=32 Cr LJ 630=6 

Luck 582=A I R 1931 Oudh 83. 

t 

Contradiction 

; -S. 162—Contradiction—Joint state¬ 

ment of witnesses to police—Pleader for 
defence can refer to police diary for 
contradicting their statements in Court 
if statements are sejiarately recorded 
though in one document—If only ^ 
joint substance of such statements ig 
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CRIMINAL P. C.. S. 162—Contradiction 

recorded ifc cannot be altered to be used 
139 1 C 245=36 C W N 106=1 R 1932 Cal 
592=1932 Cr C 318=33 Cr L J 725 = 

A 1 R 1932 Cal 375. , 

- S. 162 —Contradiction—Omission of ; 

some detail does nob necessarily mean i 

that it wns not stated I 

145 I C 426=14 P L T 396=1933 Cr C 
974=34 Cr L J 948=6 R P 178 = 

A I R 1933 Pat 440. | 

--S. 162 — Contradiction — How 

pi'osecubion witness is to bo contradicted 
by an omission in his statements to the 
l)olice—After drawing attention of the ' 
witnesses, investigating ofticer should be 
askol as to whotliar statsments were ■ 
made by witnesses or no'^—Answer by 
ohicer is suilicienb for contiadicting wib- 
noss 

131 I C 801 = 10 Pat 107=1931 Cr C 392= 

I R 1931 Pat 241=3 2 Cr L J 797 = 12 P LT 

798=A 1 R 1931 Pat 152. 

Eepecx on Evidence Acr 

-S. 162 (l). Proviso — EtToob on 

I'Eddonce Act—S. 102 (1) has effect of 

inodifviuC Evi.lonce .-\cb, S loo 

14 P L T 543=1933 C r C 1350= 

A I R 1933 Pat 589. 

Extent of Use 

-S. 162—Ex tent of use—Statement 

by witness during investigation can bo 

used ordy for purpose of contradicting 

Iiim—The prosecution is net entitled to 

use such a statement for purpose of 

corroboratin?* testimony cf a witness. 

neither can the Court do so 

138 I C 528 = 33 Cr L J 637=18 A I Cr R 

364=33 P L R 208. 

■-S. 162—Extent of use—Assertion 

made before ])olic 0 in order to show that 

•witness is making staberneot iu witness 

box wnich he did not make before ]>olice 

cannot be filed 

143 1 C 424=1933 M W N 90 = 64 M L J 
519=37 M L W 441=1933 Cr C 555 = 
1933 M Cr C 85 = 56 Mad 475 = 34 Cr L J 
582 -I R 1933 Mad 299=1933 Mad 372 (2). 


-S. 162—>lxbonb of use—Statements 

made by witnesses to police in course 

of investigation cannot; be used to 

corrihori^o wi?.ne9?e=*’ evidence 

143 I C 4G -1932 M W N 801 = 5 Wl Cr C 
289 = 64 M L J 88 = 37 M L W 220 = 1933 
Cr C 289 = 56 Mad 231=34 Cr L J 481 — 
20 A I Cr R 64=1 R 1933 Mad 261 = 

A 1 R 1933 Mad 233 


-S. 162—Extent of use—Stattoments 

to police during investigation of offence 
different from one under trial can be 


CRIMINAL P. C., S. 162—Extent of use 

used by accused for cross-examination 
141 I C 276=1932 M W N 1074=63 M L 
J 794 = 19 A I Cr R 248=5 M Cr C 349=36 
M L W 759=1933 Cr C 81=34 Cr L J 137 
=56 Mad 154=1 R 1933 Mad 102= 

A 1 R 1933 Mad,65(1). 

-S, 162—Extent of use—Prosecution 

cannot use statements made under Oh. 14 

for purposes of contradicting witness 

AIR 1933 Nag 384. 

■ ■ S. 162—Extent of use—Statement 

to police by prosecution witness cannot 

be admitted in evidence to convict 

accused—Accused can use it for cross- 

examining'that witness 
138 I C 159=1 R 1932 Oudh 291=9 OWN 
437 = 1932 Cr C 526=33 Cr L J 566= 

AIR 1932 Oudh 247. 

-S. 162 (1)—^Extent of use—State¬ 
ment made to investigating police officer 
cannot be used cither by pcosscution or 
defence for corroborating testimony given 
at trial 

14 P L T 543 = 1933 Cr C 1350= 

A I R 1933 Pat 589, 

-S 162 (2), Proviso—Extent of use 

—Omissions in notes cf statements 
taken down by investigating officer are 
of no U 30 in proving that witness did 
not say to officer what was said in course 
of trial 

14 P L T 543=1933 Cr C 1350 = 

A 1 R 1933 Pat 589. 

-S. 162—Extent of use—Statement 

made to police by witnesses in course of 

investigation cannot be made use of by 

prosecution and should nob be allowed 

by Court bo be put 

144 I C 936 = 1933 Cr C 1030=14 P L T 
580=34 Cr L J 892=6 R P 130 = 

A I R 1933 Pat 488. 

I 

First Information Report 

-Ss. 162 and lo4—First Inforiuatiou 

Report—In some cases information under 
S. lol may be recorded during investi¬ 
gation— Prior statements to police are 
nob affected by S. 1G2 and can be ad¬ 
mitted into evidence 

135 I C 289 = 33 Cr L J 138 = 1 R 1932 Cal 
97 = 58 Cal 1312=1931 Cr C 1009=35 
C W N 623=A I R 1931 Cal 745. 

-S 162 —First Information Report 

—Dacoity case—List of articles lost 

submitted after liisb information bub 

before actual investigation—List forms 

part of first information 
12G I C 498 = 1 R 1930 Oudh 370=7 OWN 
456 = 31 Cr L J 1017=1931 Cr C 130 = 

A 1 R 1931 Oudh 74. 

' Granting Copies 

j -S. 162—Granting copies—S. 1G2 is 

1 imperative—Magistrate has no disore- 
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CRIMINAL P. C.. S, 162 —Granting Copies j 
tion but must hand over copies of state- | 

rnent in police diary _ i 

129 I C 267=12 L R A Cr 36=1 R 1931 AH 
139=15 A 1 Cr R 229 = 1931 Cr C 337 = 

32 Cr L J 370=A I R 1931 All 273. 

■- S. 162—Granting copies Copy cf ; 

statement of prosecution "witnesaes re- , 
fused to accused on ground that it was | 
not full statement but memorandum— ] 
IMemorandura in police diary being as i 
effective to contradict prosecution wit. j 
ness as full statement, refusal to ac- ■ 

cused of its copv is prejudicial to him ' 

130 I C 625=1931 A L J 157=1 R 1931 AH | 
289=1931 Cr C 422=32 Cr L J 562 = 53 

AH 458=A 1 R 1931 AH 262. 

-S. 162, Proviso 1—Granting copies 

—Cross-examination of witness is not 
necessary for granting copy of his state¬ 
ment recorded under S. 161, Criminal 
P O 

130 I C 696=1931 A L J 10=12 L R A Cr 
40=15 A 1 Cr R 281 = 1931 Cr C 207=1 R 
1931 All 312=32 Cr L J 578=53 AH 94= 

AIR 1931 AH 34. 

— S. 162, Proviso—Granting copies — 
Some persons complaining that they were 
disturbed in their religious worship by 
conduct of applicants—Inquiry made by 
Deputy Superintendent of Police v. ho 
examined several persons as witnesses 
and eventually information given to 
Magistrate which resulted in proceedings 
against applicants under S. 107—S. 162 
does not apply to such investigation 
which must have been made under S. 51 
(1) (h), Bombay District Police Act, and 
applicints are not entitled to copies of 

statement made bv witnesses 

139 I C 628=34 BLR 258=1932 Cr C 
300=33 Cr L J 797 = 1 R 1932 Bom 521 = 

A I R 1932 Bom 196. 

Object akd Scope 

--S. 162 (l). Proviso — Object and 

scope—Object is to exclude hearsay evi¬ 
dence of police oflicer except for con¬ 
tradicting witness as provided by S. 145, 
Evidence Act 

14 P L T 343 = 1933 Cr C 1350 = 

A I R 1933 Pat 589. 


CRIMINAL P. C., S. 162—Oral Statement 

police officer is not reduced to writing 

14 P L T 543=1933 Cr C 1350 = 

A I R 1933 Pat 589. 

Police Diary 

- S. 162 —Police diary—Casa diaries 

of police are not relevant except in case 

of statement of witnesses under S. 162 
142 I C 854=34 Cr L J 464=1933 Cr C 
758=34 P L R 541=1 R 1933 Lah 283= 

A I R 1933 Lah 498. 

-S&. 162 and 172—Police diary— 

Contents must be used strictly according 
to Ss. 162 and 172—Use of diary for re¬ 
freshing memory is at discretion of wit¬ 
ness or .Judge 

135 I C 209=1932 Cr C 123 = 33 Cr 1. J 
97=33 P L R 891 = 1 R 1932 Lah 81 = 

AIR 1932 Lah 103. 

-^Ss. 162 and 172—Police diary 

Police diaries cannot be used to corro¬ 
borate prosecution evidence 

131 I C 535=11 P L T 837=1 R 1931 Pat 
215=1931 Cr C 192 = 32 Cr L J 735= 
16 A I Cr R 343=A I R 1931 Pat 96. 

Police Proceedings 
-Ss. 162 and 172—Police proceed¬ 
ings—Entering false record in police 
diary—Whether amounts to fabricating 

evidence— (Quaere) 

142 I C 335=57 C L J 177 = 34 Cr L J 
322=64 M L J 466 = 37 M L W 584=1933 
M W N 409=10 OWN 522=14 L R A 
Cr 8 i=35 BLR 507=1933 Cr C 442= 
14 P L T 305=19 A I Cr R 291 = 37 
C W N 514 = 1933 M Cr C 149=1933 
A L J 645 = A I R 1933 P C 124 (P C) 

-S. 162 (l), Proviso—Police pro¬ 
ceedings—Noting of gist of statements 

amounts to "'reduced into writing” 

14 P L T 543 = 1933 Cr C 1350 = 

A I R 1933 Pat 589, 

Procedure 

-S. 162— Pro ceduvo—When defenco 

seeks to prove allirmatively before 
Sessions Court that prosecution wit¬ 
nesses are unreliable it must be proved 
through investigating officer from 
record of statements made to police by 
witnesses 

I 134 1 C 763=32 Cr L J 1245=1931 Cr C 
806 = 1 R 1931 Cal 875 = 35 C W N 164 = 

A I R 1931 Ca! 622. 

Proof 


Oral Statement 

-S. 162—Oral Statement — Oral 

statements made to police during in. 
vestigation are not admissible except 
under S. 162 

144 I C 985 = 35 BLR 474 = 20 A I Cr R 
332=1933 Cr C 678=57 Bom 400 = 6 R B 
25=34 Cr L J 870=A I R 1933 Bom 266. 

-S. 162 (1). Prov iso “Oral statement 

—Proviso does not apply if statement to 


-S. 162—Procf—S. 162 ajDplies even 

where witness agrees with statement— 
Witness cress-examined—Court should 
make reference to written statement 
and make note of it—Proof l)y general 
reference to them by investigating otlicer 
is not enough 

1933'Cr C 870 = A I R 1933 All 535. 
-S. 162—Proof—Stateiuonts of wit¬ 
nesses before police not properly pub in 
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CRIMINAL P. C., S. 162—Proof 
evideoc©—.Judge is not entitled to use 
them to discredit the witness 

132 I C 159=15 A I Cr R 496=1 R 1931 
Cal 543 = 1931 Cr C 253=35 C W N 317= 

32 Cr L J 841 = 58 Cal 1009= 

A I R 1931 Cal 189. 

-S. 162—Proof — Previous state¬ 
ment how to be proved and when 
becomes admissible explained 

135 I C 209 = 1932 Cr C 123=33 Cr L J 
97=33 P L R 891 = 1 R 1932 Lah 81= ' 

A I R 1932 Lab 103. 

S. 162 (l), Proviso—Proof—Record 
of statement must be proved before it 

can be made useof to contradict witness 

14 P L T 543=1933 Cr C 1350 = 

A 1 R 1933 Pat 589. 

Ss. 162 and 172—Proof—Omission 
bo prove record of statement does not : 
preclude Court from seeing statement 
uaclor S. 172, but they can be used only , 
according to law 

14 PLT 543=1933 Cr C 1350 = 

A 1 R 1933 Pat 539. 

-S. 162—Proof—Facts found in 

diary cannot be used as evidence unless 
proved bv witness 

145 1 C 426=14 PLT 396 = 1933 Cr C 
974 = 34 Cr L J 948 = 6 R*P 178= 

A I R 1933 Pal 440. 

SCOPK 

" S. 162—Scope—Statements during 
investigation on charge of dacoity 
entered into police diary by Police Sub- 
Inspector—Person noaUing that state¬ 
ment murdered — Sub-Inspector dead— 
iMurdar trial—That statement io police 
diary could be brought into evidence as 
S. 162 did nob apply and also under 
Fvidence Act (1872). S. 32 (2) 

140 I C 578 = 34 Cr L J 109=1 R 1933 All 
16=1932 Cr C 562=1932 A L J 301 = 

A I R 1932 All 442. 

*-S. 162—Scope—Statements made 

by complainant to police bafora com¬ 
mencement of investigation do not come 
under S. 162 

144 1 C 985=35 BLR 474 = 20 A I Cr R 
332=1933 Cr C 678 = 57 Bom 400= 

6 R B 25 = 34 Cr L J 870 = 

A 1 R 1933 Bom 266 . 

--S. 162—Scope—Prosecution cannot 

invoke aid of S. 162 

134 I C 763=3 2 Cr L J 1245 = 1931 Cr C 
806 = 1 R 1931 Cal875 = 35 C W N 164 = 

AI R 1931 Cal 622. 

-S. 162—Scope—S. 162 does not pre¬ 
vent police ollicer from making statement 
that at the time lie did particular thing 

lie bad no iiarl.icular information 
131 ! C 276=1931 Cr C 297=32 Cr L J 682 


CRIMINAL P. C., S. 162—Scope 
^ S. 162 (l)—Scope:— “Any person” 
includes not merely witness or suspec¬ 
ted person bub also accused 

137 I C 9 = 1 R 1932 Mad 338=33 Cr L J 
418=18 A I Cr R 66=55 Mad 903=1932 
M W N 305=1932 Cr C 355=62 M L J 
742=35 M L W 705=5 M Cr C 75 = 

A 1 R 1932 Mad 391 (F B). 

S. 162 — Scope — S. 162 being 
general does nob in any way affect 
special provision contained in Evidence 
Act (1872), S. 27 

137 I C 9=33 Cr L J 418=18 A 1 Cr R 66= 
55 Mad 903= 1 R 1932 Mad 338=5 M Cr C 
75=35 M L W 705=62 M L J742=1932 

Cr C 355=1932 M W N 305= 
A I R 1932 Mad 391 (F B). 

- Ss. 162 and 110—Scope—Inquiry 

under Ch. 8 is nob inquiry into offence 

and statement given to police cannot 

be shut out bv use of S. 162 
145 I C 379 = 1933 M W N 720=38 M L W 
393=1933 Cr C 1244=34 Cr L J 951=. 
64 M L J 478=1933 M Cr C 257 = 
6 R M 54=A I R 1933 Mad 688 (2) 

- S. 162—Scope—'Any person” in¬ 
cludes accueod person 

135 I C 364=17 A I Cr R 290=1 R 1932 
Mad 108=33 Cr L J 132=62 M L J 71 = 
1931 CrC 1035=4 M Cr C 306=34 
M L W 383=1931 M W N 715 = 

A 1 R 1931 Mad 779. 

- S. 162— Scope — “Any purpose” 

includes purpose of prosecution or de¬ 
fence 

135 I C 364=17 A I Cr R 290 = 1 R 1932 
Mad 108=33 Cr LJ 132 = 62 M LJ 71=1931 
Cr C 1035=4 M Cr C 306=34 M L W 388= 
1931 M W N 715=A I R 1931 Mad 779 

Signed Statement 

-S. 162—Signed statemeat—Signa¬ 
ture of witness obtained by police oHi- 
cers bo their statements reduced into 
writing— Evidence of such witnesses 
mu?^- be rejected 

132 I C 234 = 1 R 1931 Oudh 250=3 OWN 
503=1931 CrC 444=32 Cr L J 860=6 

Luck 668=A I R 1931 Oudh 172. 

Statements of AccasEo 

- S. 162—Statements of accused—No 

applicability to statements by accused — 
There is no conflict with Evidence Act 
(1872). S. 27 

144 I C 1021=55 All 463=1933 Cr C 746 = 
20 A I Cr R 1 = 14 LR A Cr 153 = 6 R A 
43=34 Cr L J 875=A I R 1933 All 440. 

- S. 162— S:at omonts of accused— 

S. 162 prevents user of statements by 
accused to police 

133 I C 748=33 BLR 305 = 55 Bom 435= 

1931 Cr C 567 = 1 R 1931 Bom 396=32 
Cr L J 1077=A I R 1931 Bom 311. 


16 A I Cr R 




otatements oi aoousea 


312 — 1 R 1931 Lah 404= - 

AIR 1931 Lah 177. 1 Statement by accused to police durii 
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■^CRIMINAL P.C.,S. 162-Statement of accused 
investigation cannot be brought into 
evidence although forming basis of de¬ 
fence—Accused can repeat that state- 
.ment in Court—Plain interpretation of 

S. 162 leads to absurdity 

135 1 C 364=17 A I Cr R 290=1 R 1932 
Mad 108=33 Cr L J 132=62 M L J 71 = 
1931 Cr C 1035=4 M Cr C 306=34 M L W 

388=1931 M W N 715= 
AIR 1931 Mad 779. 

-S. 162—Statements of accused— 

"Statements by accused under arrest in 
police investigation are not excluded 
Tinder S. 162 

143 I C 17=1933 Cr C 610 = 34 Cr L J 
505=29 N L R 251 = 1 R 1933 Nag 153 = 

A I R 1933 Nag 136. 

- S. 162—Statements of accused — ^ 

■Explanations given by accused explain- i 
ing circumstances wliich brought accused 
together before police and trial Court dif¬ 
fering—Evidence to show same is ad¬ 
missible as showing conduct 

136 I C 523=33 Cr L J 302=25 SLR 
391=1932 Cr C 41=1 R 1932 Sind 43= 

A 1 R 1932 Sind 16. 

Use against Accused 

- S. 162—Use against accused — 

Statement made by person accused of 

offences under Ss. 193, 192 and 211, I. 

P. C., though inadmissible as against 

•complainant, is admissible as against 

accused as evidence with regard to res 

gestae for which accused was prosecuted 
134 I C 1265 = 33 Cr L J 60=1 R 1932 Cal 
49 = 1931 Cr C 837 = 35 C W N 838 

AIR 1931 Cal 637. 

Miscellaneocs 

- Ss. 162 and 297—Statements made 

to police brought on record by defence— ' 
Judge referring to them in charge to jury 
with caution not to take them aa substan¬ 
tive evidence—Thereis no misdirection 
to jury 

134 I C 763=32 Cr L J 1245=1931 Cr C 
806=1 R 1931 Cal 875 = 35 C W N 164 = 

A 1 R 1931 Cal 622. 

- S. 162— Court should interpret 

language which legislature has employed 
135 I C 364 = 17 A I Cr R 290 = 1 R 1932 
Mad 108 = 33 Cr L J 132=62 M L J 71 = 
1931 Cr C 1035 = 4 M Cr C 306 = 34 M L W 

388=1931 M W N 715 = 
A I R 1931 Mad 779. 

-Ss, 162 and 172—S. 162 applies to 

memoranda or verbatim report of state¬ 
ments of witneses examined by police— 
These statements do not become privi- 
doged under S. 172 — Noncompliance 

within S. 162 vitiates conviction 

140 I C825 = 28 N L R 291 = 1933 CrC 
'63 = 34 Cr L J 127 =19 A I Cr R 244 = 1 R 

1933 Nag 15=A I R 1933 Nag 4. 


CRIMINAL P.C., S. 164—Applicability S,164 

S, 164— Applicability 
——S. 164— Applicability — Approver 
accepting tender of pardon can be exa¬ 
mined under S. 164 

1933 Cr C ni3=A I R 1933 Lah 868. 

- S. 164—Applicability—3.1^4 deals 

with persons accused and not with wit¬ 
nesses as also dees Evidence Act (1872), 
S 29 

139 I C 725=1 R 1932 Mad 776=33 Cr L J 
814=36MLW 798=1932 Cr C 923=56 
Mad 63=64 M L J 153 = 5 M Cr C 118= 
1932 M W N 461=A I R 1932 Mad 748. 

! -S. 164—Applicability—S. 164 does 

I not exclude confessions otherwise ad¬ 
missible 

138 1 C 240=5 M Cr C 177 = 1 R 1932 Mad 
552=55 Mad 717=33 Cr L J 586 = 1932 
Cr C 504=1932 M W N 644=62MLJ 
680=35 M L W 607=A I R 1932 Mad 500* 

Certificate 

- S. 164 (3)—Certificate—Memoran. 

dum can be affixed to English version of 
I confession 

143 I C 280=35 BLR 234=1933 Cr C 457 
= 57 Bom 336=34 Cr L'J 555 = 20 A I 
i Cr R 13=A I R 1933 Bom 145 (F B). 

1 -S. 164 (as amended in 1923)—Cer¬ 

tificate—Certificate explaining that con- 
1 fessioDS would be used in evidence 
I against accused not appended to record 
I by Magistrate, but only certificate on 
! old form before amendment—Irregula¬ 
rity held not to injure accused on merits 
and held to be cured by evidence by 
Magistrate testifying that necessary ex¬ 
planations were made 

130 I C 641 = 1931 CrC 316=32 Cr L J 
579 = 16 A 1 Cr R 213=1 R 1931 Lah 321 = 

A I R 1931 Lah 196. 

-Ss. 164 and 533 — Certificate — 

S. 164 does not require memorandum to 
be recorded unr^er confession in hand¬ 
writing of Magistrate—Even otherwise 

the defect is cured by S. 533 

144 I C 664=1933 Cr C 530=34 Cr L J 

808=1 R 1933 Sind 194 = 
A 1 R 1933 Sind 166. 

Confession and Statement 

- S. 164—Confession and statement 

—“Record” means write down and not 
merely file — Statement written and 
signed by accused while in control of 
police is inadmissible 

143 I C 318=14 L RA Cr67=19 A1 Cr R 
232=1933 A L J 479 = 1933 Cr C 629 = 

34 Cr L J 574 = 55 All 426 = 
A I R 1933 All 356. 

- -S. 164—Confession and statemenb 

—Accused in his confession not implica¬ 
ting himsslf as fully and substantially 
as his co-accused—Such confession can- 
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CRIMINAL P. C., S. 164—Confession and 
statement 

not be used as evidence against co-accused 

135 I C 838=33 Cr L J 201=1 R 1932 
All 102=1932 Cr C 226=13 L R A Cr 48= 
54 AH 350 = 17 A I Cr R 270 = 1932 A L J 

162=A 1 R 1932 All 228. 

-S. 164—Confession and statement 

—Confession by accused to ^fagistrate 
not improperly induced can bo proved 
though made under hope of pardon and 
even thoogh not recorded as required by 
S. 1G4 

A I R 1933 Lah 987. 

-S. 164—Coufession and statement 

—Confession made in hope of pardon is 

not inadmissible though retracted 

133 I C 545 = 32 Cr L J 1036=32 P L R 
792=1932 Cr C 73=17 A I Cr R 102 = 
I R 1931 Lah 785=A I R 1932 Lah 73. 

Evidkntiauy Value 

-Ss 164 and 173—Evidentiary value 

—Practice of working from, instead of 
up to confession is bad—Voluntary con¬ 
fession in serious ntfences is rare 

143 I C 67 = 34 Cr L J 489 = 55 All 91 = 
13 L R A Cr R 157 = 1933 Cr C 4 2 = 
1932 A L J 1125=18 A I Cr R 393= 

A I R 1933 All 31. 

-S. 164- -Evidentiary value—Court 

examining confession produced before it 
must considercircurastances under which 
it comes to ho made 

133 1 C 593=12 L R A Cr 117=16 A I Cr R 
158= 32 Cr L J 1052=1931 A L J 1000 = 
I R 1931 All 705=1931 Cr C 961 = 

A 1 R 2931 All 609. 

-S. 164—Evidentiary value—Court 

must accent or reject confession as a whole 
142 i C 20=1933 Cr C 352=34 Cr L J 
318 = 34 P L R 349 = 19 A I Cr R 362 = 
I R 1933 Lah 171=A I R 1933 Lah 232. 

-S. 164—Evidentiary value—Con¬ 
fession voluntary and admissible—It can 
be talven into consideration against co- 
accusorl 

133 1 C 545=32 Cr L J 1036 = 32 P L R 
792=1932 Cr C 73=17 A I Cr R 102= 
! R 1931 Lah 785=A I R 1932 Lah 73 

-S. 164—Evidentiary value—Prose¬ 
cution must prove adirmatively volun¬ 
tary lln^u^o of confession 

10 O W N 466=1933 Cr C 698=8 Luck 

518=A I R 1933 Oudh 315. 

-S. 164—Evidentiary value—Con¬ 
fession neitlier voluntary nor true is not 

suHicient for conviction 

145 I C 470 = 1933 Cr C 592=34 Cr L J 
1009 = 10 OWN 1108=6 R O 53 = 

A I R 1933 Oudh 265. 

-S. 164—Evidentiary value—S. 101 

is not part of law of evidence—To ascer¬ 
tain whetlicr or not confession is admis¬ 
sible one must advert to Evidence Act 


CRIMINAL P. C., S. 164—Evidentiary value- 

(1872), S. 29 

144 I C 664 = 1933 Cr C 530=34 Cr L J 

808=1 R 1933 Sind 194= 
A I R 1933Sind 166. 

False Statements 

■-Ss, 164 and 337—False statements 

—Pardon accepted—Approver examined 
under S. 161 on oath—This statement 
can form subject of alternative charge 
under Ss. 193 and 194, I. P. C. 

I 142 I C 776=34 Cr L J 469=34 P L R 

' 421=1933 Cr C 564=14 Lah 507=1 R 193J 
I Lah 303=A 1 R 1933 Lah 321. 

'-S. 164—False etatements—State¬ 

ment under S. 164 is not evidence in 
stage of judicial proceedings within the 

meaning of Expl. 2, S. 193 

137 1 C 131=33 Cr L J 413=18 A 1 Cr R 
61 = 33 P L R 179=1932 CrC 278=1 R 1932' 

Lah 297=A I R 1932 Lah 254 (1). 

t-S. 164—False statements—State¬ 

ment by person made under S. iSltoone- 
Magistrate found to be false—Trial of 
case by another Court in which different 
version is given by same person—Oom- 
' plaint by latter Court is proper in res¬ 
pect of false statement made to Magis¬ 
trate 

1933 M W N 902=1933 Cr C 1373 = 
1933 M Cr C 270=65 M L J 534 = 
38 M L W 564=A 1 R 1933 Mad 767. 

-S. 164—False statements — State¬ 
ments recorded by Magistrate under 
S. 164 aveevidence in judicial proceeding 

within Penal Code, S. 193, Expl. (2) 

140 I R 756=34 Cr L J 92 = 1933 Cr C 157 
= 1933 M Cr C 25=1933 M W N 100=1 R 
1933 Mad 43=A I R 1933 Mad 125 

I 

: -Ss. 164 and 476—False statements 

I —Statements under S. 164 — Offence 
. triable exclusively by Sessions—Sessions 
Court can file complaint—Sanction asked 
by Public Prosecutoi—Complaint can be 

' (iled oven after six months 

140 I C 756=34 Cr L J 92=1933 Cr C 157 
= 1933 M Cr C 25 = 1933 M W N 100=1 R. 
1933 Mad 43=A 1 R 1933 Mad 125. 

iNQUinY AND WaBNINCx 

-S. 164 — Inquiry and warning — 

Magistrate should afford all facilities to 
, the accused even when he has discretion 
' in that matter 

139 I C 330=33 Cr L J 752=1 R 1932 AH 
554 = 18 A I Cr R 98=13 L R A Cr 100= 
1932 Cr C 306=A I R 1932 All 327. 

-S. 164 — Inquiry and warning — 

Magistrate recording confession must 
satisfy himself that it is voluntary— 
Magistrate must also record questions 
I and ansvvers by which he satisfied him¬ 
self—Genuineness and voluntariness of 
confession is to be determined by Ses- 



817 

CRIMINAL P.C. S.164—Inquiry and warning 
sioDS Court and High Court and not by 

Magistrate ^ » 

135 I C 838=1932 A L J 162=33 Cr L J 
201 = 1932 Cr C 226=13 L R A Cr 48=54 

All 350=1 R 1932 All 102=17 A I Cr R 

270=A IR 1932 All 228. 

-S. 164 — Inquiry and warning 

Magistrate must satisfy that confession 

is voluntary . , ^ « 

133 I C 593=12 L R A Cr 117 = 16 A I Cr R 
158=32 Cr L J 1052=1931 A L J 1000 = 

I R 1931 All 705=1931 Cr C 961= 

AIR 1931 All 609. 

-S. 164 (3)-'Inquiry and warning— 

Recording of confession — Warning by 
Magistrate may appear in memo at end 
—Memorandum need not be in hand¬ 
writing of Magistrate—56 Bom 512=140 

J C 740—AI Bl^32 Bom 55S, Overruled 
143 1 C 280=35 BLR 234=1933 Cr C 457 
= 57 Bom 336=34 Cr L J 555=20 A I Cr R 

13=A I R 1933 Bom 145 (F B). ; 

-S. 164 (3)—Inquiry and warning— 

Record not showing that accused was 
warned—Certificate at end of confession 
that accused w’as warned not in Magis¬ 
trate’s handwriting— Prejudice to ac¬ 
cused can be presumed—Confession is 
inadmissible 

140 I C 740 = 34 BLR 1240 = 1932 Cr C 
785 = 56 Bom 542 = 34 Cr L J 73=1 R 
1933 Bom 30=A I R 1932 Bom 553. 

-S. 164—Inquiry and warning—No 

complaint against jiolice—Accused pro¬ 
fessing to speak of free will—^lagistrate 
need not question accused whether police 
ill-treated him 

146 1 C 186=57 C L J 213 = 1933 Cr C 1249 
= 6 R C 183=A I R 1933 Cal 747 (S B). 

-S. 164—Inquiry and warning—Con¬ 
fession at police station immediately 
after crime, but not in presence of police 
officer—Accused informed that he need 
not make confession, bub fact not re¬ 
cords i in certificate—Magistrate giving 

evidence of it—Confession held proper 
144 I C 296=1933 Cr C 545 = 34 P L R 702 
= 34 Cr L J 712 = 1 R 1933 Lah 434 = 

A 1 R 1933 Lah 311 (2). 

-Ss. 164 and 533—Inquiry and warn¬ 
ing—Magistrate’s failure to question ac. 
cused as to his making confession volun¬ 
tarily is fatal defect—It cannot be cured 
bv S. 533 

136 I C 19 = 1932 Cr C 248 = 33 Cr L J 242 
= 17 A I Cr R 4 28=33 P L R 24 1 = 1 R 

1932 Lah 195=A I R 1932 Lah 204. 

-S. 164 — Inquiry and warning — 

Magistrate satisfied by putting questions 
to prisoner that confession is voluntary 
—IbMs unnecessary to record questions 
and answers—He should comply with 
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CRIMINAL P.C.,S.164—Inquiry and warning 

letter of law _ , 

136 1 C 19 = 1932 Cr C 248=33 Cr L J 24Z 
= 17 A I Cr R 428=33 P L R 241 = 1 R 
1932 Lah 195=A I R 1932 Lah 204, 

-S. 164 — Inquiry and warning 

When accused knows Magistrate there 
is no illegality if he does not inform ac¬ 
cused that he is Magistrate while record¬ 
ing confession 

135 1 C 209=1932 Cr C 123 = 33 Cr L J 97 
= 33 P L R 891 = 1 R 1932 Lah 81 = 

A I R 1932 Lah 103. 

-S. 164 (3)—Inquiry and warning— 

Magistrate roust question the person 
making confession with a view to ascer¬ 
taining that confession is voluntary 
—Omission to do so is incurable ir¬ 
regularity 

139 I C 694 = 33 Cr L J 847 = 33 P L R 917. 

-S. 164—Inquiry and warning—If 

the Magistrate does not tell the accused 
that he is a Magistrate, before recording 
the confession, the confession becomes 

inadmissible— Obiter 

138 I C 223=33 Cr L J 567 = 18 A I Cr R 

335 = 33 P L R 269. 

-S. 164 — Inquiry and warning — 

Failux'e to inquire as to duration of 
custody of accused does not amount bo 
irregularity 

133 1 C 55=32 Cr L J 985=1931 Cr C 1067 
= 17 A I Cr R 41 = 1 R 1931 Lah 727= 

A I R 1931 Lah 763. 

-S. 164—Inquiry and warning—Con¬ 
fession otherwise admissible dees nob 
become inadmissible because accused was 
not warned 

137 I C 863 = 1 R 1932 Mad 459 = 33 Cr L J 
526 = 55 Mad 711=35 M L W 542=18 
A I Cr R 286=15 M Cr C 174 = 1932 Cr C 
412=1932 MW N 449 = 62 M L J 559 

=A I R 1932 Mad 431. 

-Ss. 164 and 633--Inquiry and warn¬ 
ing—S. 533 cannot cure defect which is 
ono of substance and by which accused 
is prejudiced — Failure to (luestion ac¬ 
cused as to whether he is making confes¬ 
sion voluntarily is fatal defect 

10 O W N 466=1933 Cr C 698 = 8 Luck 

518 = A I R 1933 Oudh 315. 

Inspection and Copies of State¬ 
ments 

-S. 184—Inspection and copies of 

statements — Copies of statements re¬ 
corded under S. 161 must be given when¬ 
ever asked for 

139 I C 330=33 Cr L J 752=1 R 1932 All 
554=18 A I Cr R 98=13 L R A Cr 100 = 

1932 Cr C 306 = A I R 1932 All 327. 

-S. 164—Inspection and copies of 

statement — Statements of prosecution 
witnesses i*dcorded under S. 161—Ac- 
, cused is entitled to inspect them for 
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CRIMINAL P. C., S. 164—Inspection and 
copies of statements 

cro?s ftxamiDafcion 

139 I C 330 = 33 Cr L J 752=1 R 1932 All 
554 = 18 A 1 Cr R 98=13 L R A Cr 100 = 
1932 Cr C 306=A I R 1932 All 327. 

Magistrate 

-S. 164—Magistrate—Every forma¬ 
lity unrler S. 164 complied with—Mere 
■fact that coofession is made before 
Magifitrate, Third Class, of Indian State, 

does not make it inadmissible 

344 I C 157=1933 Cr C 488=34 Cr L J 
704 = 1 R 1933 All 392=A I R 1933 All 286. 

-S. 164—Magistrate — Oral ccnfes- 

sion before Ilonorary Magistrate is ad¬ 
missible under S. 26, lOvidence Act 

1933 Cr C 1411=A 1 R 1933 Lah 956. 

S. 164 — Magistrate — Confession 
made outside British India—All that has 
to he seen is that there is nothing 
against substantive law or natural law 
to vitiate it 

137 I C 196=1932 Cr C 485 = 33 Cr L J 
460 = 34 P L R 449 = 1 R 1932 Lah 323= 

A I R 1932 Lah 367. 

S. 164—Magistrate — Investigation 
Confession recorded bv Magistrate 
conducting inquiry and committing ac¬ 
cused to Sessions is admissible 

135 I C 209=1932 Cr C 123 = 33 Cr L J 
97 = 33 P L R 891 = 1 R 1932 Lah 81 = 

AIR 1932 Lah 103. 

Oral Statement 

-S. 164 — Oral statement—Magis- 

trate associated with investigating 
oflicer — Admission by accused in pre- 
sence of Magistrate—Magistrate not re¬ 
cording admission under S. 164 but mak¬ 
ing written memorandum—Oral evidence ' 
of Magistrate is admissible and written 
memorandum though icadmissible can 

be used to refresh memorv 

145 I C 407=34 Cr L J 1025 = 14 Lali 290 = 

34 P L R 612 = 1933 Cr C 902=6 R L 109 = 

A I R 1933 Lah 716 (F B) 

-S. 164—Oral statement — S. 164 

does not apply to oral confessions—Such 

confession is admissible under Evidence 

Act, S. 26 

10 O W N 923 = 1933 Cr C 1317= 

A I R 1933 Oudh 432. 

ITiOCHDtJRE 

-S. 184 — Prccedure — Magistrate 

must record what liappened at time of 
making rttaternouts 

143 I C 67=34 Cr L J 489=55 All 91 = 13 
L R A Cr 157=1933 Cr C 42=1932 A L J 
li25=13AICrR 3 93=A 1 R 1933 All 31. 

-S. 164 —P rocodure—It is not neces¬ 
sary to put sorios of questions to person 
making confession — He should be 
allowel to narrate his story without any i 


I CRIMINAL P. C., S. 164—Procedure 

: unnecessary interference 

137 I C 95=33 Cr L J 414 = 18 A I Cr R 
110 = 33 P L R 16=1932 Cr C 179= 
I R 1932 Lah 294=A I R 1932 Lah 180. 

' S. 164 — Procedure — Confession 
taken down in English signed or thumb 
marked—Magistrate giving evidence that 
I it was made voluntarily and correctly 
: recorded—Irregularity held to be imma¬ 
terial 

. 133 I C 545=32 Cr L J 1036=32 P L R 

I 792=1932 Cr C 73 = 17 A I Cr R 102= 

I R 1931 Lah 785=A I R 1932 Lah 73. 

-S. 164 — Procedure — Confession 

not recorded in accordance with S. 164 
must be excluded 

137 1 C 57 = 33 Cr L J 377=33 P L R 25 

• 

S. 164 (3)—Procedure — Magistrate 

satisfying himself as to voluntary nature 

of confession — High Court and appellate 

Court also satisfied that Magistrate did 

so satisfy himself— Recording of all 

questions and answers is not necessary 
133 I C 55 = 32 Cr L J 985=1 R 1931 Lah 
727=1931 Cr C 1067=17 A I Cr R 41 = 

A 1 R 1931 Lah 763. 

- S. 164 — Procedure — Magistrate 

handing over confession to police officer 
after recording it—Provisions of S 164 
are contravened 

132 I C 185=1931 Cr C 648=32 Cr L J 
818=16 A 1 Cr R 190 = 1 R 1931 Lah 537 = 

A I R 1931 Lah 408. 

--'S. 164—Procedure— Provisions of 

S. 164 not carefully complied with— 

Confession does not become inadmissible 

1933 Cr C 1277=10 OWN 937 = 

A I R 1933 Oudh 404. 

-S. 1G4— Procedure—Defect due to 

non-compliance of provisions of S. 164 

can be cured only if no injury is caused 

to accused bv such defect 

10 O W N 466 = 1933 Cr C 698 = 

8 Luck 518=A 1 R 1933 Oudh 315 

• 

-S. 164—Procedure — Provision of 

S. 164 co.mplied with but directions with 

regard to recording of confession not 

carried out—Confe«s»on is not invalid 

10 O W N 461 = 1933 Cr C 696= 

A I R 1933 Oudh 313. 

- S. 164—‘Procedure—Rules issued by 

Government for recording confessions 
are meant only for guidance of Magis¬ 
trates and have nob efifect of law 

144 I C 769=1933 Cr C 669=10 OWN 
642=34 Cr L J 838=6 R O 10 = 

A 1 R 1933 Oudh 299. 

-S. l64 — Procedure — Confession 

duly recorded — Presumption is that it 
w’as freely made — Burden of proving 
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CRIMINAL P. C., S. 164—Procedure 

that it is inadmissible lies on accused 
141 I C 392=34 Cr L J 147 = 19 A 1 Cr R 
202 = 1932 Cr C 810 = 26 SLR 302= 

I R 1933 Sind 49=A i R 1932 Sind 201. 

Retraction 

-S.164—Retraction—Retracted con¬ 
fession—Court must be cautious in rely¬ 
ing on it—Amount and nature of cor¬ 
roborative evidence required to accept 
such confession depends on circumstances 
of each case 

145 I C 133=35 B L R371 = 1933 Cr C 653 

‘ =6 R B 39=34 Cr L J 896= 

AIR 1933 Bom 230, 

-S. 164—Retraction—Retracted con¬ 
fession unless corroborated by inde¬ 
pendent evidence to material extent and 
in material particulars should not be 
acted upon 

140 1 C 740=34 BLR 1240=1932 Cr C 
785=56 Bom 542=34 Cr L J 73=1 R 1933 

Bom 30=A I R 1932 Bom 553. 

-S. 164 —Retraction—Retracted con¬ 
fession—Use and value depends on facts 
of each case 

143 I C 499=1933 Cr C 632=34 Cr L J 598 

34 P L R 704 = 1 R 1933 Lah 361 = 

A I R 1933 Lah 388. 

-S. 164—Retraction—Retracted con¬ 
fession is admissible against co-accused 
but is of no value unless independently | 

corroborated I 

136 1 C 27=33 Cr L J 251 = 1932 Cr C 378 
= 33 P L R 602=1 R 1932 Lah 203 

=A 1 R 1932 Lah 298. 

-S. 164 — Retraction — Retracted ' 

confession unless proved to have been ; 

dulv made and voluntary is inadmissible 
10 O W N 466=1933 Cr C 698=8 Luck 518 

=A I R 1933 Oudh 315. 

-S. 164 — Retraction — Confession 

voluntary and true subsequently re¬ 
tracted is sufficient without corrobora¬ 
tion as against maker but not against 
co-accused 

143 I C555 = 10 O W N405=1933 Cr C 605 
=34 Cr L J 395=1 R 1933 Oudh 181 = 

A I R 1933 Oudh 263. 

-S. 164—Retraction — Accused de¬ 
tained in police custody for more than 
24 hours unnecessarily — Confession to 
r^Iagistrate — Accused again taken into 
police custody—Confession retracted at 
earliest opportunity — Confession is not 
voluntary and true one and should b? 
rejected 

143 I C 846=10 OWN 348=1933 Cr C 
379 = 34 Cr L J 653 = 20 A I Cr R 251 = 1 R 

1933 Oudh 208=8 Luck 410 = 
A I R 1933 Oudh 192. 

S. 164 — Retraction — Magistrate 
before recording confession taking every 
precaution to protect accused’s interest 


CRIMINAL P. C., S. 164—Retraction 
—Accused making deliberate confession 
Such confession though subsequently re¬ 
tracted is, in absence of proof that it was 
forced, is admissible in evidence and can 
be acted upon, and so far as accused 
making the same is concerned is sufficient 
for his conviction—Murder case — Con¬ 
fession made deliberately adding to 
knowledge available as to cause of death 
and not contradicted by anything shown 
in evidence — Accused can be convicted 
on the basis of his own confession alone 
— Retracted confession alone of accused 
is not sufficient to justify conviction of 
co-accused — Such confession standing 
unrebutted — Accused not having any rea¬ 
sons for falsely naming other men—His 
story fitting in with facts known and 
corroborated sufficiently by material evi- 
' decce against co-accused—Such evidence 
I is strong piece of evidence against cc- 

BiCCU 

: 137 I C 665=9 OWN 327 = 33 Cr L J 502 
= 18 A I Cr R 233 = 1932 Cr C 876=1 R 
1932 Oudh 253=A 1 R 1932 Oudh 321. 

‘ -S. 164 — Retraction — Confession 

I properly recorded is admissible even if 
retracted 

139 I C 736=33 Cr L J 812=1 R 1932 Oudh 
381=1932 Cr C 188=9 OWN 96 = 

A I R 1932 Oudh 115. 

-S. 164- -Retraction—The retracted 

confession of an accused, if voluntary 

and true, should be acted upon by the 

Court, and so far as the accused making 

the same is concerned is sufficient for his 

conviction — Such confession cannot ba 

rejected on mere conjectural grounds 
139 I C 756 = 33 Cr L J 929=9 OWN 321. 

-S. 164 — Retraction — If Court is 

satisfied that confession is voluntary and 

1 true it is sufficient for conviction 
134 I C 876=1 R 1931 Oudh 412=8 OWN 
1033 = 1931 Cr C 996 = 33 Cr L J 16=17 AI 

Cr R 161 = A 1 R 1931 Oudh 412. 

-S. 164 — Retraction — Retracted 

confession — W’hen can be acted upon 
pointed out 

146 I C 180 = 1933 Cr C 1043 = 
A I R 1933 Sind 313 (2), 

-S. 165 —Pol ice can investigate and 

seize all books if suspicion is that asso¬ 
ciation carries on lottery or swindling 
business 

138 1 C 751=33 P L R 824 = 33 Cr L J 678 
= 19 A I Cr R 37 = 1932 Cr C 809 = 1 R 1932 

Lah 534=A 1 R 1932 Lah 581. 

-S. 165—Police officer should before 

search give in writing grounds of his 
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CRIMINAL ?. C., S. 165 

belief as to necessity for searching house 
143 I C 467 = 1933CrC 686 = 34 Cr L J 568 
= 10 OWN 678=20 A 1 CrR 285 = ! R 1933 

Oudh 174=A I R 1933 Oudh 305. 

-S. 165— Persons should not be al¬ 
lowed to enter house in course of search 

without their persons being searched 

143 I C 467=1933 Cr C 686=34Cr L J 568 
= 10 OWN 678=20 A I CrR285=IR 1933 

Oudh 174=A 1 R 1933 Oudh 305. 

-Ss. 165 (1) (o) and 103 — Sub 

Inspector of Police proceeding to search 
bouse of person accused of having stolen 
bicycle without complying with the pro¬ 
visions of S. 165 (li — Accused pushing 
hini back and provonting held not to be 

guilty of ottence under S. 352, I. P. C. 
136 I C 60 = 33 Cr L J 233=1932 Cr C 99= 
13 P LT62 = 10 Pal 821=1 R 1932 Pat 60= 

A I R 1932 Pat 66. 

--S. 165—Scope—Heasons can bore- 

corded iu^t prior to actiial search 

1933 Cr C 800=A i R 1933 Sind 240. 

-S. 165 — Panch anamas containing 

confesaioD should bo placed in the hands 
of witness and he should bo allowed to 
refresh his memory—If there isanyfching 
in it of which evidence can be given, it 
should be given—Document itself should 
be excluded 

144 1 C 772=34 Cr L J 848=1933Cr C 722 

=6 R S 8^A ! R 1933 Sind 220. 

-Ss. 167 and lOl — .•\ccused can bo 

detained in police custody only under 
special circumstances and for reasons to 
bo stated in writing—Provisions in Ss. 
161 and 1(37 must be strictly complied 
witij 

132 I C 519=1931 Cr C 700 =32 Cr L J 
913 = 12 Lah 635=17 A I Cr R 20 = 32 
PLR 493 = 1 R 1931=Lah615 

A I R 1931 Lah 476. 

-S. 167 (3) — Rrmniid to police cus¬ 
tody—Period should he hxtd acc(>rding 
to facts of each case—Koiisons must bo 

recorded cleailv in the order 

129 I C 767=31 PLR 693=1931 Cr C 320= 

! R 1931 Lah 239 = 3 2 Cr LJ 464 16 A I Cr R= 

94=A 1 R 1931 Lah 200. 

-S. 167—Accused is entitled to bo 

ropreaented by counsel in proceedings be¬ 
fore Magistrate \inder S. 1()7 
135 I C 602=32 PLR 1=1931 CrC 163=12 
Lah 435 = 33 Cr LJ 180 = 1 R 1932 Loh 138 = 

A I R 1931 Lah 99. 

-S. 167—Magistrsite should state in 

writing reasons for remand, and 

stu'uld patisfv himself as to its necessity 
135 ! C60 2 = 3 2 PLR 1.-1931 Cr C 163=12 
Lah 4.35=33 Cr LJ180 = i R 1932 Lah 138r- 

M-'- A 1 I< 1931 Luh 99. 

-S. 167—Tn ahsoiiGu of special rea- 

fcuua Alagiatrato in charge of ilaqa should , 


f CRIMINAL P. C., S. 167 
j be approached by police for purposes of 
i remand 

; 135 I C 602 = 32 PLR l=i93lCrC 163=12 
Lah435=33 Cr L J 180=1 R 1932 Lah 138= 

A I R 1931 Lah 99. 

- S. 167 (3) —Magistrate authorizing 

detention under S. 167 (3) should record 
; reasons 

10 NO V/466=1933CrC 698=8 Luck5l8= 

A 1 R 1933 Oudh 315. 

-S. 167—Detention in police custody 

should be allowed only in special case 
and for limited period and on sufiQcient 
cause being shown 

136 I C 321 = 1 R 1932 Oudh 113=8 OWN 
^1240=16 A I Cr R 441 = 1932 Cr C 43=33 
Cr L J 287= A 1 R 1932 Oudh 11. 

-S. 169—S. 109 is employed at stage 

of investigation by police and not where 

accused appear betore Magistrate 

1933 Cr C 926=14 L R A Cr 225=20 
A I Cr R H1=A I R 1933 All 582. 

-S. 169—Persons released under Cri¬ 
minal P. C., S. 169 — Prosecution 
launched against such person on evidence 
disclosed by him in certain case — Such 

practice should be discouraged 
144 i C 380=1933 Cr C 682=14 L R A Cr 
176=1933 A L J 735=20 A 1 Cr R 47 = 

I R 1933 All 420 = 34 Cr L J 761 = 

A I R 1933 AH 399. 

-S. 169—Investigrtion over three 

weeks—Nothing found beyond suspicions 

—Police not able to produce evidence 

nor able to siy when they would secure 

it—Bail was reduced from Es. 10,000 to 

Rs. 1.000 

132 I C 767 = 32 PLR 693=1931 Cr C 
3 20 = 1 R 1931 Lah 239 = 32 Cr L J 464=16 
A f Cr 1< 94 = A I R 1931 Lah 200. 

-Ss. 170 and 173—Accused forwarded 

under S. ITO—Jlaport unsler S. l73 need 

not be forwarded at the sao.e time 

133 I C G17-=1931 A L J 617 = 32 Cr L J 
1045 = 1 R 1931 All 729=16 A I Cr R 244 = 
12 L A R Cr 137=1931 Cr C 969= 
53 AN 729=A 1 R 1931 All 617. 

-S. 172—'Kntering false record in 

police diary' — Whether amounts to 

fabricating evidence— Quaere 
142 I C 335 =57 C L J 177 = 34 Cr L J 322= 
64 M L J 4 66 = 37 M L W 584=1933 M WN 
409=10 OWN 522 = 35 BLR 507 = 14 
L R A Cr 81 = 1933 Cr C 442=14 P L T 
305 = 19 A I Cr R 291=37 C W N 514= 
1933 M CrC 149=1933 A L J 645 = 

A I R 1933 P C 124 {P C). 

-S. 172—Eight to inspect police 

diaries is given only to Court and Court 

cannot delegate its duties in this matter 

to counsel for defence 

142 i C 854=34 Cr L J 464=1933 Cr C 
758=34 PLR 541 = 1 R 1933 Lah 283 = 

A I R 1933 Lah 498. 
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-^Ss. 172 aad 162 — 

Contents must be used strictly according 
Hio Ss, 162 and 172—Gse of diary for re- 
(freshing memory is at discretion of wit¬ 
ness or Judge _ , , 

135 I C 209=1932 Cr C 123 = 33 Cr L J 
97=33 P L R 891=1 R 1932 Lah 81 = 

A I R 1932 Lah 103. 

-- Ss. 172 and 162—3. 162 applies to , 

memoraiida or verbatim report of state¬ 
ments of witnesses examined by police— ; 
These statements do not become privi¬ 
leged under S. 172 — Non-compliance 

with S. 162 vitiates convic.i >n 
140 I C 825=28 N L R 291 = 1933 Cr C 63 = 

34 Cr L J 127=19 A 1 Cr R 244= 

I R 1933 Nag 15=A ! R 1933 Nag 4. 

-S. 172—Omission to prove record 

of statement does not preclude Court 

•from seeing sbatamont under S. 172 but 

they can be used oolv according to law 

14 P L T 543 = 1933 Cr C 1350 = 

A 1 R 1933 Pat 589, 

-S. 172—Police diary is to be used 

not as evidence in case but as and in 
Inquiry 

145 i C 426=14 P L T 396=1933 Cr C 
974 = 34 Cr L J 948 = 8 R P 178= 

A I R 1933 Pat 440. 

-S. 172—Facts found in diary 

•cannot be used as evidence unless proved 
by witness 

145 I C 426=14 P L T 396=1933 Cr C 
974=34 Cr L J 948=6 R P 178= 

A 1 R 19 33 Pat 440. 

-S. 173—As soon as investigation is 

completed investigating officer must sen! i 
his tinal report 

1933 Cr C 926=14 L R A Cr 225 = 20 
A I Cr R 1U=A I K 1933 All 582. 

-Ss. 173 and 164—Practice of work- 

'ing from, instead of up to, confession is 
■bad—Voluutary confession in serious 
cdof'ces is rare 

143 I C 67=34 Cr L J 489 = 55 All 91 = 
13 LR A Cr 157=1933 Cr C 42 = 
1932 A L J 1125=18 A I Cr R 393 = 

A I R 1933 All 31. 

-Ss. 173 and 344 — Remand under 

S. 344 can bo ordered without report 
under S. 173 

133 I C 617=32 Cr L J 1045=1 R 2931 
All 729 = 16 A ! CrC 244 = 1 2 L R A Cr 137 = 

1931 Cr C 969 = 53 AH 729 = 
1931 A L J 617=A I R 1931 All 617. 

-Ss. 173 and 404 Cliallan case 

pending before Magistrate — I’olice on 
direction by District Magistrate cannot 
institute inquiries and latter cannot as 
•result of these direct withdrawal 
J40 I C 25=33 P L R 793=1932 Cr C 917= 
33 Cr L J 912 = 1 R 1932 Lah 675= 

A 1 R 1932 Lah 611. 
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CRIMINAL P. C.. S. 173 

-Ss, 173 and 436—Referred charge 

sheet put in—Magistrate agreeing with 
it is nob baking cognizance—Order can¬ 
not be revised under S. 436 

139 I C 500 = 1 R 1932 Mad 733 = 
33 Cr L J 785=36 M L W 788 = 63 M L J 
679=1932 Cr C 831=5 M Cr C 220= 
1932 M W N 548=A I R 1932 Mad 673. 

-S. 173 — Applicability — 5. 173 ap¬ 
plies to referred charge sheet 
139 I C 500=1 R 1932 Mad 733=33 Cr L J 
785=36 M L W 788 = 63 M L J 679= 
1932 Cr C 831 = 5 M Cr. C 220 = 
1932 M W N 548=A I R 1932 Mad 673. 

- Ss. 173, 403 and 190(l)fe) — Magis¬ 
trate ordering case reported under S. 173 
to be struck off can reopen case by cal¬ 
ling for ebarge-sheet under S. 190 (l) (c) 
—Principle of autrefois acquit is not 
applicable 

146 I C 70=14 P L T 162 = 12 Pat 234= 

6 R P 237=1933 Cr C 714 = 
A 1 R 1933 Pat 242. 

-Ss. 173 (l), 190 and 204—Charge 

' sheet, what is — S. 204 applies even 

^ when cognizance is taken on police re- 

, port and Magistrate can issue process 

for appearance of accused 

136 1 C 842=33 Cr L J 349= 

I R 1932 Pat 129=1932 Cr C 136 = 
12 P L T 937=A I R 1932 Pat 72. 

- Ss. 177 to i99-A, Ch..l0—Offence 

committed by foreigner outside British 
India cannot be tried in British India— 
Criminal P. C. cannot be applied in such 
case 

1933 Cr C 1130=A I R 1933 Sind 333. 

- S. 177 to 189-A, Ch. 15—Place of 

crime governs nature of offence 

1933 Cr C 1130=A I R 1933 Sind 333. 

-S. 177—Offence committed within 

jurisdiction of Howrah Sessions should 
be committed to Howrah Sessions and 
nob High Court 

138 I C 626 = 36 C W N 164 = 1 R 1932 Cal 
479=1932 Cr C 479 = 59 Cal 856 = 
33 Cr L J 645=A I R 1932 Cal 487. 

- Ss. 179 and 188 — Application — 

S. 18S overrides S. 179 

136 I C 137=33 Cr L J 267=! R 1932 Cal 
185 -36 C W N 456=17 A I Cr R 411 = 
1932 Cr C 455 = 59 Cal 1065= 

A I R 1932 Cal 465. 

Cheating — P sanding a 

S insured for Rii. 400 in- 

A”.-? receipt given to tlio 

proof of discharge of his 

—Court at iS haa jarisdic 


s. 


179 


I 


letter bo N at 
tending to us;) 
post oHice as 
debt due to N 
tion under S. 179 

132 I C 864=32 Cr L J 996 = 32 P L R 2f . 

-S. 1/9—Letter giving false infoi- 

mation under S. 182, I. P. C., posted at 
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CRIMINAL P. C.,S. 179. 

Kumbakonam and reaching D. S. P. afc 
Tanjore—Offence under S. 182 is com¬ 
mitted at Tanjore—Tanjore Court can 
try that case and net Court at Kum¬ 
bakonam 

137 1 C 333=1 R 1932 Mad 379(2)=1932 
Cr C 408=33 Cr L J 452=35 M L W 451 = 
18 A I Cr R 231=1932 M W N 451=5 
M Cr C 59=A 1 R 1932 Mad 427. 

- S. 179 — Mortgage executed in 

Bombay—Creditors defrauded afc Yeot- 
mal—Yeotmal Court is competent to try 
offences 

145 I C 550=1933 Cr C 75 = 34 Cr L J 
1038=6 R N 51=A I R 1933 Nag 33. 

-S. 179—Consequences need not be 

part and parcel of act committed 

145 I C 550 = 1933 Cr C 75 = 34 Cr L J 
1038=6 R N 51=A I R 1933 Nag 33. 

-“S. 179—Bogus cheque drawn and 

handed over at M —Cheque not honoured 
and consequential loss at 1 ^^—Court at 
has jurisdiction 

144 I C 566=10 OWN 239 = 1933 Cr C 
425=8 Luck 381=34 Cr L J 785= 

I R 1933 Oudh 263=A I R 1933 Oudh 215. 

-S. 179—S. 179 has no application 

to offence committed under Penal Code 
(18G0), S. 408 

134 1 C 209=32 Cr L J 1120=9 Rang 338 = 
1931 Cr C 660 = 1 R 1931 Rang 273 = 

A I R 1931 Rang 164. 

-S. 179—Loss to one person owing 

to misapproprisition by another is not 
essential ingredient of “criminal misap¬ 
propriation ” 

134 I C 209=9 Rang 338=1931 Cr C 660= ’ 
32 Cr L J 1120=1 R 1931 Rang 273= 

A 1 R 1931 Rang 164. 


I CRIMINALP. C.,S. 180. 

j takes place 

i 131 I C 246=1930 A L J 1485=1 R 1931 All 
358=15 A 1 Cr R 112=1931 Cr C 127 
=53 All 140=32 Cr L J 690=12 L R A Cr 

18=A I R 1931 All 55. 

; —Ss. 180, 181. 182 and 177—Abduc¬ 
tion—Person abducted at B concealed 
at 5—Person concealing can be tried not 
only at S but also at B 
141 I C 741=9 OWN 1181=1933 Cr C 85= 
34 Cr L J 220=1 R 1933 Oudh 77= 

A 1 R 1933 Oudh 45. 

-S. 181 (2)—Place of prosecution — 

Agent can be tried at place to which he 

is bound to make remittance 
139 I C 159=33 Cr L J 711=1932 Cr C 403 
=I R 1932 All 531 = 17 A I Cr R 333=13 L 

R A Cr 60=1932 A L J 269 = 

A I R 1932 All 367. 

•-S. 181 (2)—Breach of trust—Seve¬ 

ral items consolidated—Accused can be 
tried in Court within whose jurisdiction 

anv part of property is received 
134 I C 228=1 R 1932 All 52 = 1932 Cr C 35 
= 12 L R A Cr 157 = 16 A I Cr R 464=1932 
A L J 160 = 33 Cr L J 127 = AI R 1932 All 26. 

I 

‘-S. 181 (2) —Criminal breach o^ 

trust at B —Only non-accounting at C — C 

held not to be right venue for trial 

134 I C 929=1931 Cr C 684=1 R 1931 Cal 
929=82 Cr L J 1259=A I R 1931 Cal 532. 

-S. 181 (2)—Charge of embezzlement 

—^Venue of trial—Money embezzled at S 
and C not coming to C till apprehended 
— Court at C has no jurisdiction to try ac- 

cused and conviction should ho sot aside 
134 I C 433=59 Cal 92=1 R 1931 Cal 817= 
32 Cr L J 1167=1931 Cr C680=3SCWN 

809=A I R 1931 Cal 528. 


-Ss. 179 and 181 (2) — In all cases 

of criminal broach of trust S, 181 (2) is 
preferred to S. 179 

1 34 I C 209=32 Cr L J 1120=9 Rang 338= 
1931 Cr C 660=1 R 1931 Rang 273 = 

AIR 1931 Rang 164. 

-S. 179—Conspiracy toeboat—S. 179 

does not come into operation—Penal 
Code (i860), S. 120-A—S. 179 to apply, 

“ tho consequence which has ensued ” 

is essential ingredient of the offence 

1933 Cr C 1130=A I R 1933 Sind 333. 

-S. 179—Drafts induced by accused 

to be issued on false pretences at ^ 

Drafts negotiated and money received by 

accused—Drafts honoured ic due oDurse 

at K —Courta at K held not to have 

jurisdiction to try accused i 

132 I C 477 = 1 R 1931 Sind 93=32 Cr L J 
924=1931 Cr C 494=A 1 R 1931 Sind 94 , 

-S. 180 — .\bductioo is continuing 

offence— Accused can be tried in any of 
Courts within whose jurisdiction offence 


-S. 181 (2)—Failure to account in 

place where person entrusted ought to 
have accounted does not give Court at 
that place jurisdiction to try person for 
criminal breach of trust 

133 I C 703=35 C W N 320 = 1 R 1931 Cal 
751 = 1931 Cr C 673=32 Cr L J 1042 = 

A 1 R 1931 Cal 521. 

-S. 181 (2)—No certainty as to place 

where dishonest disposal or misappro¬ 
priation took place—Prosecution started 
at place where person entrusted wras to 
account—High Court refused to interfere 
with prosecution 

133 I C 703=35 C W N 320=1 R 1931 Cal 
751 = 1931 Cr C 673=32 Cr L J 1042= 

A I R 1931 Cal 521. 

-Ss. 181 (2) and 179—3. 181 over- 

rides and is not qualified by S. 179— 
Charge of criminal misappropriation or 
breach of trust—What Courts have juris¬ 
diction stated “Accused receiving money 
honestly at N, misappropriating it at It 
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CRIMINAL P, C.. S. 181. 

—Offence is triable either at N or at 
144 I C 991=1933 Cr C 817=34 Cr L J 902 

=6RL41=AIR 1933 Lah SS9. 

-Ss. 181 (2) and 179—In all cases 

of criminal breach of trust S. 181 (2) is 
preferred to S. 179 

134 I C 209=32 Cr L J 1120=9 Rang 338= 
1931 Cr C 660=1 R 1931 Rang 273 = 

A 1 R 1931 Rang 164. 

-S. 182 — Oawnpore one centre of 

conspiracy — Correspondence from and 
to Oawnpore—Conspirators can be tried 
at Oawnpore 

1933 Cr C 433=A 1 R 1933 All 498. 

-S. 182—Offence of kidnapping from 

lawful guardianship is not continuing 
offence 

131 I C 246=1930 A L J 1485=1 R 1931 All I 
358=15 A I Cr R 112=1931 Cr C 127=53 
All 140=32 Cr L J 690=12 L R A Cr 18= 

A I R 1931 All 55. | 

- S. 182 — Abduction is continuing 

offence—Accused can be tried in any of 
Courts within whose jurisdiction offence 
takes place 

131 I C 246 = 53 All 140=32 Cr L J 690= 

1 R 1931 All 358=12 L R A Cr 18=1930 
A L J 1485=15 A I Cr R 112=1931 Cr C 

127=A I R 1931 All 55. 

- S. 182—Court should not issue pro¬ 
cess without inquiring into naraji peti¬ 
tion 

139 I C 217=36 C W N 794=1 R 1932 Cal 
602=1932 Cr C 550=33 Cr L J 724= 

A I R 1932 Cal 550. ; 

’S. 182—Mortgage executed in Bom- i 

bay—Creditors defrauded at Yeotmal— ' 

Yeotmal Court is competent to try of- 1 

fence I 

145 1 C 550=1933 Cr C 75=34 Cr L J 1038 i 

=6 R N 51=A I R 1933 Nag 33, ' 

- S. 185 —Person concealing woman i 

abducted from B at S —5 and J3 subject j 
to jurisdiction of different High Courts ' 
—Proceedings against persons conceal¬ 
ing started at B under S. 180—Provisions 
of S. 185 do not apply 

141 I C 741 = 34 Cr L j 220 = 1933 Cr C 85 
=9 OWN 1181=1 R 1933 Oudh 77= 

A I R 1933 Oudh 45. 

- S. 188—S. 188 refers to crimes com- ' 


CRIMINAL P C., S. 188. 

tish India but murder committed soon 

after in Native State—Offenders can be 

tried under S. 396, I. P. C., in British 

India without certificate under S. 188 

AIR 1933 Lah 977. 

*— S'. 188—Trial after one year from 
commission of offence—Certificate sub¬ 
sequent to order of discharge — Trial is 
invalid 

143 I C 341=34 Cr L J 578=1 R 1933 Lah 

343=A 1 R 1933 Lah 659 (2). 

- S. 188, Proviso 1—Mere dishonest 

retention of stolen property in foreign 

territory—Certificate of Political Agent 

is Tiecessary for trial 
143 I C 190 = 1932 M W N 1229=5 M Cr C 
389=34 Cr L J 545=1933 Cr C 707=1 R 
1933 Mad 281=A I R 1933 Mad 461 (1). 

- S. 189 (2)—Judge can direct jury to 

return verdict of “not guilty” only in 

cases falling under Cl. (2) 

132 I C 876=10 Pat 140 = 1931 Cr C 460 = 
I R 1931 Pat 300 = 32 Cr L J 975= 
12 P L T 746=A 1 R 1931 Pat 172. 

- -S. 190 (6)—Application of prose¬ 
cuting Inspector to put prosecution wit- 
nesses on trial as accused is report with¬ 
in meaning of S. 190 

144 I C 380=1933 Cr C 682 = 14 L R A Cr 
176 = 1933 A L J 735=20 A I Cr R 47 = 1 R 

1933 All 420=34 Cr L J 761 = 

A I R 1933 All 399. 

-Ss. 190 (l) (a) and 5^9 —Charge 

sheet can be complaint to take cogni¬ 
zance in good faith 

139 I C 281 = 34 BLR 901=33 Cr L J 733 = 
1 R 1932 Bom 484=1932 Cr C 868= 

A 1 R 1932 Bom 610. 

- S. 190 (a )—Power is personal and 

is independen of local area 
134 I C 1230=33 Cr L J 68=33 BLR 1192 
= 1931 Cr C 949 = 1 R 1932 Bom 14 = 

A I R 1931 Bom 517. 

-Ss. 190 and 192—Power to try in¬ 
cludes power to take cognizance 

134 I C 1230=33 BLR 1192 = 1931Cr C 
949=33 Cr L J 68=1 R 1932 Bom 14 = 

A I R 1931 Bom 517. 

-S. 190 (l) (c)—Confession by ac¬ 
cused to Magistrate—Such record is ad¬ 
missible not under S. 164 but under 


mitted beyond limits of British India 
and not to offence committed in British 
India 

1933 Cr C 433=A I R 1933 All 498, 

S. 188—Importing—Offence of im¬ 
porting opium is constituted by bringing 
it into territory in question—Where it 
was before is immaterial 

136 I C 137=33 Cr L J 267 = 1 R 1932 Cal 
185=36 C W N 456=17 A I Cr R 411 = 1932 
Cr C 455=59 Cal 1065=A I R 1932 Cal 465. 

-S. 188—Dacoity committed in Bri- 


S. 190 

138 I C 240 = 5 M Cr C 177=1 R 1932 Mad 
552 = 55 Mad 717=33 Cr L J 586=1932 
Cr C 504=1932 M W N 644 = 62 M L J 680 
35 M L W 607=A I R 1932 Mad 500 

-S. 190 (D—Co gnizance is taken 

upon receiving complaint of facts con¬ 
stituting ofl'ence while charge is framed 
' on evidence before trial Court—Evidence 
may disclose other offences—Their cogni- 
I zance is not taken under Cl. (e), sub-S. 1 
i —Similar rule applies to cases where 
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CRIMINAL P. C., S. 190 

cogniziince is initially taken under Cl. (b) 

upon police oilicers’ written report of 

facts constituting otfences I 

.145 I C 382=14 P LT 330 = 1933 Cr C 789 I 
=34 Cr L J 942=6 R P 106=12 Pat 758= j 

AIR 1933 Pat 297. | 

-S. 190 (l) — Cognizance taken— \ 

Magistrate can try accused for offence 

disclosed — No separate complaint is 

necessary ^ ^ i 

145 I C 382 = 14 P L T 330 = 1933 Cr C 789 i 
= 12 Pat 758 = 34 Cr L J 942 = 6 R P 166= | 

A 1 R 1933 Pat 297. . 

-Ss. 190 U) and 192 (1)—Magistrate I 

takifjg cognizance of offence on charge- | 
sheet submitted by police—Such 3Iagis- ' 
t.rato rii'iking over to SuborrUiiate Magis¬ 
trate charge-sheet and accused for dis- 
pcsal — Case is made over for investi- , 
gati'-n of ofVenc© and not merely for in- , 

ventilation of naiticular accused 

14 P L T 176=12 Pat 341=1933 Cr C 716 = 

A I R 1933 Pat 244. 


-Ss. 190 (1) (c), 173 and 403—Magi^s- 

trate ordering case reportou under S. 1/3 

to be !?truck off can reopen case i>-y call- ! 

iug for chaige-sbeet under S. 190 (l) (o) I 

—rrinciplo of autrefois acquit is not ap- ' 

plicahle _ , 

146 I C 70=14 P L T 162 = 12 Pat 234=6 | 

R P 237 = 1933 Cr C 714 = 
A I R 1933 Pat 242. 


-S. 190 (l) (c) — Magistrate taking 

cogni/.auoe under S, 190 (1) (c) Accused 
should be given option to be tried by 

some other Magistrate 

146 I C 70 = 14 P L T 162=12 Pat 234 = 6 

- r> •j’i'f — ioa'?r’fr’7id - 


I 


A I R 1933 Pat 242. : 

-Ss. 190, 200 and 4 (l) (//}—Com-^ 

plaint under S. 6. Child Marriage Res-, 
traint Act, referred to Magistrate ^ 
Magistrate recommending prosecution of 
conrplainant also—Report is Rc)n)plaint— 

DiZtinco CrUoh udiIbi* S>. iUO (l) (ii) 1 

and doposition on oath of Magistrate is 


not 

141 


nr 

I C 


r-os^arv ^ , 

810=13 P L T 791 = 1933 Cr C 211 = 
I R 1933 Fat 91 = A 1 R 1933 Pat 87. 


— Ss. ISO and 191 —High Court will 
interlore when iiccusod is prosecuted 

wit). out material justifying trial 

T c 842 = 1 R 1932 Pal 129=33 Cr L J 
^ 249 = 1932 Cr C 136 = 12 P L T 937 = 


_s. 190 0*)—Original complaint filed 

against employee — Magistrate issuing 
summons against owner not named in 
complaint—Owner tried and convicted 
—Magistrate does not act without juris- ) 


CRIMINAL P. C„ S..190 
diction 

136 I C 59 = 17 A I Cr R 393=33 Cr L J 232 
=I R 1932 Pat 59=13 P L T 44=1932 Cr C 
98=10 Pat 847=A I R 1932 Pat 65. 

-S. 190 (l)—Magistrate moved to 

act under S. 436 can take cognizance of 

4 

complaint 

135 1 C 529=1931 Cr C 146=1 R 1931 Pat 
177=32 Cr L J 548 = 16 A I Cr R 14= 
12 P L T 729=A I R 1931 Pat 50. 

-S. 190 (l)—Cognizance can be taken 

under one or all clauses 

146 I C 196=6 R R 78 = 1933 Cr C 1015= 

A I R 1933 Rang 271, 

-S. 190 (a) and (c)—Accused dis¬ 
charged—Subsequent application in same 
case by prosecutor to issue warrant to 
some persons under S. 201, Penal Code 
—No particulars as to offence committed 
iiiCntioned — Held that proceedings 

should be quashed 

1933 Cr C 1433=A I R 1933 Sind 393. 

-S. 190 (l) (a) and {b) —Non-cogni- 

zable offence — Complaint by police 

Magistrate can take cognizance if not 

under Cl. (a), under Cl. (b) 

141 I C 879 = 34 Cr L J 256=1933 Cr C 569 
=I R 1933 Sind 79=A I R 1933 Sind 188. 


-S. 192—Magistrate examining peti¬ 
tioner on oath and ordering police in¬ 
quiry—Ca?o transferred by Magistrate 
on receipt of police report—Magistrate 
has taken cognizance and is entitled bo 


transfer of case 

142 I C 537=1933 A L J 188=19 A I Cr R 
187 = 14 L R A Cr 48=34 Cr L J 414=1933 


Cr C 434 = 55 All 301= 
A I R 1933 All 264 (FB). 

-S. 192—Where whole case is trans¬ 
ferred to Subordinate Magistrate Sub- 
iivisional Magistrate cannot pass any 
Differ as regards that case unless he acts 

under Criminal P, C.. S. 528 

14 P L T 176 = 12 Pat 341=1933 Cr C 716 = 

A I R 1933 Pat 244. 

-Ss. 193 (2) and 9 (2)—WordC'only” 

in S. 193 (2) explained—S, 9 (2) and 

3. 193 (2) contemplate general directions 

for convenience of piiople 
134 I C 347 = 33 BLR 675 = 1931 Cr C 569 
= 55 Bom 576 = 32 Cr L J 1147=1 R 1931 

= A 1 R 1931 Bom 313 (S B). 




-Ss. 193 and 526—Order of transfer 

under S, 526—Change of place of trial 

or change from jury to assessors or vice 

versa—Such cl^augo is no bar to exercise 

of Hi«h Court’s power under S. 526 
134 Tr 347=33 BLR 675=1931 Cr C 569 
= I R 1931 Bom 459 = 55 Bom 576=32 Cr 
L J 1147=A I R 1931 Bom 313 (SB). 

-S.^193 (2)—Special Government 

order as to at what place Court of 
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CRIMINAL P. C.. S. 193 
Session should bold its'sittings is not 
ultra vires 

134 1 C 347=32 Cr L J 1147=55 Bom 576= i 
1931 Cr C 569=33 BLR 675=1 R 1931 
Bom 459=A I R 1931 Bom 313 (S B). I 

- S. 193 (2), — Liocal Government 

naming a Judge to try particular case 

and directing him to hold his Court at 

particular place—Such order held to be 

valid but High Court held to have power 

to transfer case i 

134 I C 347=33 BLR 675 = 1931 Cr C 569 ' 
=55 Bom 576=32 Cr L J 1147=1 R 1931 
Bom 459=A I R 1931 Bom 313 (S B). 

- S 194 (2)—Bx-offioio information— 

Allegations as to opinion of executive ai'e 

Quite out of place and should never be 

included in it I 

142 ! C 335=57 C L J 177=34 Cr L J 322= 
€4 M L J 466=37 M L W 584= 1933 M WN 
409=10 OWN 522=35 B L R507=14 L R 
A Cr 81 = 1933 Cr C 442=14 P L T 305 = 
19 A I Cr R 291 = 37 C W N 514=1933 M 

Cr C 149=1933 A L J 645 = 
A I R 1933 P C 124(P C). 

1 

-S. 194 (2) —Procedure of ex-officio 

information should not be adopted where 

ordinary procedure can be adopted 
142 I C 335=57 C L J 177 = 64 M L J 466= 
37 M L W 584 = 1933 M W N 409=10 OW N 
522=35 BLR 507=34 Cr L J 322=14 L R A 
Cr81 = 1933 CrC 442=14P L T 305=19 A I 
Cr R 291=37CWN 514=1933 M Cr C 149 
= 1933 A L J 645=A 1 R 1933 PC 124 (P C). 

-S. 195 Appeal 

- S. 195 (l) (a)—Appeal—Appellate 

Court directing institution of complaint 

under S. 186, Penal Code—No appeal lies, i 
132 I C 419=1931 A L J 366=12 L R A Cr I 
58 = 1 R 1931 All 515 = 15 A 1 Cr R 462 = 

53 All 594 = 1931 Cr C 926= 
A I R 1931 All 630 (1). 

Applicability 

-Ss 195 (l) (6) and 476—Applicability 

—Both sections apply to offences commit¬ 
ted not only during proceedings in 
Court of law but also in relation to such 
proceedings i 

144 1 C 194=1933 Cr C 484 = 34 CrLJ686 
=I R 1933 All 397=A I R 1933 All 318. 

-S. 195 —Applicability—Fabrication 

of falsa accounts—Oomplaiot under S. 
190 Application of S. 195 fully discussed 
Proceedings contemplate!, but not 
actually staafced—S 195 does not apply 
137 I C 134 = 34 BLR 294=1932 CrC 244 = 
56 Bom 213 = 33 Cr L J 386=18 A I Cr R 23 
= IR 1932 Bom 219=A I R 1932 Bom 185. 


CRIMINAL P. C . S. 195—Applicability 

195, Criminal P. 0.. must he fulfilled 
130 I C 241=35 C W N 257=1 R 1931 Cal 
369=1931 Cr C 154=3 2 Cr L J 511=53 C 
L J 461=58 Cal 971=A I R 1931 Cal 122 

- S. 195 (l) (6)—Applicability-'^—Cog¬ 
nizance of offence under Penal 0ode,S. 211 
—Subsequent events cannot bring into 
operation S. 195 (l) (b) 

135 I C 520 = 11 Pat 155 = 33 Cr L J 153 = 
1932 Cr C 269 = 12 P LT 905=1 R 1932 

Pat 40=A 1 R 1932 Pat 152. 

- S. 195 (1) (c)—-Applicability—Not 

S. 477-A but S. 46!, Penal Co3e, is 
governed by S. 195 (l) (c) 

136 1 C 766=25 S L R 471 = 193 2 Cr C 194 
=I R 1932 Sind 62 = 33 Cr L J 328= 

A 1 R 1932 Sind 53. 

Complaint 

-S. 195 — Complaint — Allegation 

substantially amounting to complaint 
can form basis for prosecution, although 
defective in form 

140 I C 184=33 Cr L J 948=1 R 1932 All 
633=1932 Cr C 206=1932 A L J 155 = 

A I R 1932 All 190. 

- S. 195 (l) (c) — Con^plaint—Docu¬ 
ment forged proiuced in Court in pro¬ 
secution founded on it and not in 
connexion with any other case—Sessions 
Judge can talce cognizance of offence 
without complaint of committing Ma¬ 
gistrate 

142 1 C 386=34 BLR 1090=56 Bom 488 = 
1932 Cr C 777=34 Cr L J 357=1 R 1933 
Bom 237=A I R 1932 Bom 545. 

- -S. 195 (l) (cj—Complaint—Offence 

by party to civil proceedings—Document 
given in evidence in suit—Complaint of 
civil Court is necessary 

143 I C 15=34 Cr L J 526=1933 Cr C 

794=A I R 1933 Cal 481. 

S. 195 Complaint —Prosecution 
under S. 182, Penal Code—Complaint 
should be made by ofiicer bo whom 
information is given—Trying Magistrate 
cannot be complainant 

138 I C 551 = 59 Cal 334 = 1 R 1932 Cal 465 

= 1932 CrC 440=33 CrLJ 631 = 

A I R 1932 Cal 511. 

-S. 195 —Complaint — Offence not 

within sub-vS. (l), —Complaint by Court 
I is not necessary — Witness notbeing 

party S. 476 does not applv 

132 I C 241=58 Cal 727 = 35 C W N 
98 = 1931 Cr C 590=1 R 1931 Cal 561 = 
32 Cr L J883=A I R 1931 Cal 433. 

-S. 195 — Complaint — In matters 

assigned to him Additional Judge has 


S. 195 —Applicability —Notification ' 
under Ordinance 5of 1930—Off ence under , 
S. 183, Penal Code, made cognizable 
And nonbailable — Requirements of S. 1 

1931-33 T. D.—53 & 54 


got same powers as those of Judge — 
Complaint by him held good 

132 I C 842 = 1931 Cr C 770 = 1 R I 931 
Lah 682=32 Cr L J 964 = 13 Lah 
33 P L R 40l = A 1 R 1931 Lah 530 
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CRIMINAL P. C., S. 195—Complaint 

-S. 195 — Complaint — Same act 

constituting offence under Ss. 193 and 
471, I. P. C.—Prosecution under S. 471 
alone without complaint of District 
Munsif before whom document is used 
does not lie 

144 I C 519 = 1933 M W N 217=37 
M L W 547=1933 Cr C 566 = 1933 
M Cr C 200 = 34 Cr L J 800=1 R 1933 
Mad 424=A I R 1933 Mad 413. 

--S. 195 (l) —Complaint — Com¬ 
plaint by private person under S. 193, 
Penal Code, is not cogni;5able and con¬ 
viction based on such complaint is not 
protected by Ss. 537 and 532, Criminal 

P, C., and should bo set aside 

136 I C 779=1 R 1932 Mad 315=1931 
M W N 1314=35 M L W 180 = 5 M Cr C 
16=1932 Cr C 182=55 Mad 343=33 

Cr LJ 361 = 62 M LJ 735= 
A 1 R 1932 Mad 253. 

——S. 195 (l) (a) — Complaint ■—■ En¬ 
dorsement rqade by tahsildar in report : 

of kurkarnin amounts to complaint 

143 1 C 686=10 OWN 553=1933 ! 
Cr C 67 2=34 Cr L J 614 = 1 R 1933 ! 
Oudh 189=A I R 1933 Oudh 281. 

-S. 195 — Complaint — Criminal 

Courts are, in absence oi complaint by 
Court barred from taking cognizance of 
forgery committed in relation 5o pre- 
ceodings in Court by party to 
proceeding 

140 I C 4 4 = 33 Cr L J 919=1932 Cr C 

702=1 R 1932 Rang 208 = 
A I R 1932 Rang 139. | 

CouHT, TVTeaning Op 
-S. 195 (2; — Court, meaning of 

— Govornor-in-Council is not Court 

138 1 C 705 = 36 C W N 505=1 R 1932 
Cal 504=1932 Cr C 337=55 C L J 349= 
59 Cal 1233 = 33 Cr L J 685=19 
A I Cr R 26=A 1 R 1932 Cel 390. 

-S. 195 (2)—Court, meaning of — 

Officer following judicial procedure in i 

investigation — He does not thereby j 

become Court i 

138 !C70S = 36 C WN 505=1 R 1932 
Cal 504=1932 Cr C 337 = 55 C L J i 
349 = 59 Cal 1233=33 Cr L J 685=19 
A 1 Cr R 26=A I R 1932 Cal. 390. 

-S. 195—Couit, moaning of—Com- 

niisr^ionors appjintc-d under Act 37 of ^ 

1830 arii Court and complaint by them j 

is necessary ^ __' 

134 1 C 818=32 P L R 939 = 1 R 1931 
Lull 1010=1931 Cr C 924 = 12 Lah 

391 = 32 Cr L J 1252 = 
A 1 R 1931 Lab 662. 

Duty oi’ Court 

-S. 195 (U UO—Duty of Court —Dl. 

vorco proceedings between husband and 
wife—Complaint of theft against wife by 


CRIMINAL P. C., S. 195 (b)-Duty of Court 

husband of certain sum of money — 

Statement of husband in examination 

that he got much money from certain 

lady as loan—Examination of lady and 

isolated questions put to her regarding 

money among several other questions— 

Denial of alleged payment of loan by 

lady—Criminal proceedings should not 

be taken against husband merely on ns- 

wer of this isolated question 

144 I C 846=1933 Cr C 970=34 
Cr L J 833=A 1 R 1933 Cal 606 (2). 

-S. 195—Duty of Court — Witnesa 

correcting himself before leaving wit¬ 
ness box—Criminal proceedings should 

not be taken against him for perjury 

A I R 1933 Sind 412. 

High Court 

--S. 195 (1) (i.)—High Court—S. 195 

(b) does not take away High Cou rt’s ower 
to order prosecution for perjury in 
lower Court 

136 I C 378=1 R 1932 All 202 = 1931 
A L J 829=1931 Cr C 1042=53 All 
799=33 Cr L J 285=A I R 1931 Al! 706. 

In relation to 

-S 195—^ In relation to — Offence 

of perjury committed in trial Court is 

offence committed in relation to appeal 

from trial Court’s decree 

136 1 C 378=1 R 1932 All 202=1931 
A L J 829=1931 Cr C 1042=53 All 
799 = 33 Cr L J 285=A I R 1931 All 706.. 

-S. 195 (1) {b) and (c) and S. 476—In 

relation to—Docuniept filed in Court— 
Offence of forgery committed with 
respect to document after close of pro¬ 
ceedings in which it was filed but 
during its custody in Court — Action- 

cannot be taken under S. 476 

139 i C 482 = 62 M L J 310=35 M L W 
319=1932 M W N 241 = 1 R 1932 Mad 
728=1932 Cr C 276=5 M Cr C 96= 
55 Mad 531 = 17 A I Cr R 421=33 
Cr L J 788=A I R 1932 Mad 290. 

Interpretation of 
-Ss. 195 and 476 — Interpretation of 

—Ss. 476 and 195 must be read together 
134 I C 225=1 R 1931 All 801=1931 
A L J 697=1931 Cr C 715 = 3 2 CrLJ 
1105=53 AH 804=A I R 1931 AH 443 (SB). 

NOTlCi: 

--S. 195 (l)—Notice—Complaint of 

offence mentioned in S. 195 (l)—Accused 
is not entitled to show cause why com¬ 
plaint should not he made 

135 I C 520=12 P L T 905=11 Pot 155 = 
33 Cr L J 153 = 1932 Cr C 269= 1 R 1932 

Pat 40=A 1 R 1932 Pot 152. 

Party 

-S. 195 (I) (c) — Party—"Party/’ 

meaning explained—Offence by person not 
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CRIMINAL P. C., s. 195 (c)-Party 

party for 30 years after its commission 

is not committed by a party "within 

Cl. (c) , , 

134 1 C 225=1 R 1931 All 801=1931 A L J 
697=1931 Cr C 715=32 Cr L J 1105=53 
All 804=A I R 1931 All 443 (S B). 

Procedure 

-S. 195 (l) (b )—Procedure — Com¬ 
plaint stating facts disclosing minor and 
graver offence—Prosecution should be for 
graver offence 

134 I C 813=32 Cr L J 1215=1 R 1931 Mad 
861 = 61 M L J 770=54 Mad 1018=34 

M L W 329=4 M Cr C 115=1931 M W N 

513=1931 Cr C 942=A I R 1931 Mad 702. 

-Ss. 195 (1) (6) and 476—Procedure 

—Court and occasion of offence must be 
stated 

139 I C 543=33 Cr L J 860=1 R 1932 Pat 
245=1932 Cr C 640=13 P L T 370= 

A I R 1932 Pat 243. 

-S. 195 (l) (6)—Procedure—Offence 

under Penal Code, S. 211—Petition of 
informant traversing or repeating charge 
or claiming judicial investigation if 
made subsequent to taking cognizance 
does not bring into operation S. 195 (1) 
(h) 

135 I C 520 = 12 P LT 905=11 Pat 155 = 
33 Cr L J 153=1932 Cr C 269=1 R 1932 

Pat 40=A 1 R 1932 Pat 152. 

-S. 195 (l) (6)— Procedure—Com¬ 
plaint by police officer under Penal Code, 
Ss. 182 and 211—Cognizance by Magis¬ 
trate of case under S. 182—Informant 
repeating charge and claiming judicial 
investigation—Commitment to Sessions 
under S. 211 and consequent conviction 
—S. 195 (1) (b) held to b ar commitment 
and conviction and sentences were set 
ftsicio 

135 I C 520=12 P LT 905=11 Pat 155= 
33 Cr L J 153 = 1932 Cr C 269=1 R 1932 

Pat 40=A 1 R 1932 Pat 152. 

Sanction 

-S. 195(1) —Sanction — Prosecution 

under Ss. 193 and 120-B, Penal Code — 

Previous sanction is necessary 

139 I C 89=1 R 1932 Cal 561 = 33 Cr L J 
657=18 A I Cr R 377 = 1932 Cr C 881 = 

A I R 1932 Cal 850. 

-S. 195—Sanction— Court cannot 

sanction prosecution for offences men¬ 
tioned in S. 195 (l) (a), of person not 
party to proceeding before it—Anybody 
(e. g. Court) can complain against abet¬ 
tor of offences mentioned in S. 195 (l) (c) 
136 I C 48=1 R 1932 Mad 256=1931 
M W N 1047 = 61 M L J 684 = 34 M L W841 
= 1932 Cr C 109=17 A I Cr R 395 = 33 
Cr L J 218=A I R 1932 Mad 129. 

S. 195 (l) (c) — Sanction—Docu- 


( 


CRIMINAL P. C., S. 195 (1) (c)—Sanction 
ment alleged to be forged used in Court 
by party before complaint—Sanction for 
prosecution is necessary 

137 I C 341=33 Cr L J 452=18 A ICr R 151 
= 1932 Cr C 530=26 SLR 73=1 R 1932 

Sind 77=A I R 1932 Sind 90. 

Scope of 

-S. 195 (l) (c)—Scope of—S. 195 ap¬ 
plies only to party committing offence 
134 1 C 225=1 R 1931 All 801=1931 A L J 
697 = 1931Cr C 715=32 Cr L J 1105 = 53 

All 804=A I R 1931 All 443 {S B). 

--- Ss. 195 and 476—Scope of—S. 476 

is corollary of S. 195—Powers conferred 
by S. 476 are not limited by S. 195 

133 1 C 269=33 BLR 296 = 1931 Cr C 561 
= 55 Bom 461=32 Cr L J 1017=1 R 1931 
Bom 381=A I R 1931 Bom 305. 

S. 195 (l) (a )—Scope of—Ordinance 
(5 of 1930), S. 11 has not abrogated re¬ 
quirements of S. 195 (a) 

130 I C 396=33B L R 59=1 R 1931 Bom252 
= 1931 Cr C 183=32 Cr L J 507=55 Bom 

322=A I R 1931 Bom 135. 

Subordinate Court 

-S. 195(l)(c)—Subordinate Court— 

Village panchayat acting in civil cases 
is subordinate to District Judge—Koport 
of offence by panchayat to Collector and 

complaint by him is without jurisdiction 
13 0 I C 488=1930 A L J 1520=1 R 1931 
All 280=1931 Cr C 200=12 L R A Cr 67 = 
32 Cr L J 558= 15 A I Cr R 471=52 All 

1018=A I R 1931 All 141. 

■ Ss. 195 (3) and 476-7?—Subordinate 
Court—Under S. 195 (3) Munsif’s Court 
is subordinate to District Judge—Dis¬ 
trict Judge alone can hear appeal under 
S. 476.B 

142 I C 621 = 14 P LT 131=34 Cr LJ 410 

= 1933 Cr C 510=1 R 1933 Pat 162 = 

A I R 1933 Pat 179 (2). 

S. 195 Subordinp-te Court — i’or 
purposes of prosecution under S. 195 
Court of Subordinate .ludge is subordi¬ 
nate to District Judge even where appeal 
from thp decision in original litigation 
lies to High Court 

133 I C 72 = 32 Cr L J 1012 = 1 R 1931 Sind 
104 = 17 A I Cr R 133:^25 SLR 196 = 

A I R 1931 Sind 163. 

-Ss. 196 and 155 (2)—Disti ict Magis¬ 
trate acting under S. 155 (2) can order 
investigation into case under S. 294 4 
X. P. C. 

138 1 C 751 ^33 P L R 824=33 Cr L J 
678=19 A 1 Cr R 37=1932 Cr C 809 = 

I R 1932 Lah 534 = A i R 1932 Lah 581. 

S. 196-.1 ( 2 ) Sanction is necessary 
for cognixablo offence punishable with 

rigorous imprisonment of less than two 

years—No sanction is required for coo- 
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CRIMINAL P. C., S. 196-A (2) 

viction under U. P. Excise Acfc, S. 60 

137 I C 73 = 1 R 1932 All 270=33 Cr L J 
373=12 L R A Cr 171=1932 Cr C 93=17 

A 1 Cr R 6=A I R 1932 All 73. 

-S 196 -A, (2)—Previous consent of 

Local Government not obtained — No 

objection taken duriug inquiry or 

trial—^Verdict of jury and conviction is 

not illei^al 

140 1 C 723 = 34 Cr L J 56=1 R 1933 Cal 
29 = 1932 Cr C 829=A I R 1932 Ca! 786. 

-S. ISG-.l—Committal of accused on 

charges under Ss. 467 and 471, I. P. C. 
— Sanction under S. 196-.1 necessary for 
initiation of proceedings but not obtain¬ 
ed—Trial proceeding up to stage of opi¬ 
nion of assessors being taken—Mistake 
found out by Sessions Judge and trialal- 
l eady taken place held to beab initio void 
by Sessions Judge — Now inquiry under 
Ch. 18, Criminal P.C ,on fresh com plaint 

after obtaining sanction must be held 
145 I C 368=14 P LT 281=12 Pat 353 = 
1933 Cr C 755=34 Cr L J 938=6 R P164 = 

AIR 1933 Pat 273 (2). 

--S 197 —Sanction need not be direc 

ted to any particular officer—Procedure 
held regular 

14G I C 149=6 R A 270=1933 Cr C 874 = 
20 A I Cr R 264=14 L R A Cr 374 = 

A I R 1933 All 543. 

_S 197—Administrative officer under 

S. 9 (l), Bombay Primary Education 

Act, can be prosecuted without sanction 

of ^ ^ ^ 

1 177=1931 Cr C 959 = 1 R 193 2 Bom 24 = 

air 1931 Bom 527. 

-s. 197—Compulsion by police and 

mulki patil by abuse, intimidation and 

force to subscribe to an association 

Sanction of Government is not necessary 

for comt)laint _ ^ ^ 

130 1 C 580=1 R 1931 Bom 260 = 32 BLR 
1493=1931 Cr C 225=32 Cr L J 575 = 
16 A 1 Cr R 234=A I R 1931 Bom 192. 

_ s. 197—Karnam acting as Village 

Ma'^istrate—S. 197 applies 

143 I C 102=1932 M W N 1075=5 M Cr C 
* 361 = 1933 Cr C 373=34 Cr L J 526=1 R 
^ 1933 Mad 271=AI R 1933 Mad 270 

_S 197 —Village Magistrate charged 

with offence under S. 411, I. P. C. 
c-' ..»Ljlion under S. 197 is not nocessarv 
‘rV-i i c 102=1932 M W N 1075 = 5 M Cr C 
afii:i-1933 Cr C 773=34 Cr L J 526 — I R 
1933 Mad 271=A I R 1933 Mad 270. 

_ s. 197 -Construction — Policy of 

legislature is to allord adequate protec- 

< ion to public servant ^ 

143 I C 115=1932 M W N 1225—5 M Cr C 
397=1933Cr C 371 = 34 Cr L J 528=1 R 
1933 Mad 271=A I R 1933 Mad 268. 


CRIMINAL P. C., S. 197 (1) 

- S. 197 (l)—“While acting or pur¬ 
porting to act in discharge of bis official 
duty” means doing or purporting to do 

the sort of act authorised bv law to do 
138 I C 133=1 R 1932 Mad 518=35 M L W 
61 = 1932 M W N 65=62 M L J 223=1932 
Cr C 156=5 M CrC 34=33 Cr L J 557=18 
A I Cr R 271=A I R 1932 Mad 214. 

- S. 197 (l)—-Village Magistrate con¬ 
fining persons suspected of murder and 
torturing them to extort confession 
chirged with offences under Ss. 330, 343 
and 348 I. P. C.—Sanction is required 
under S. 197 for prosecuting him under 
Ss. 343 and 348, I. P. G.. but for S. 330 

no sanction is required 
138 I C 133 = 1 R 1932 Mad 518=35 M L W 
61=1932 M W N 65=62 M L J 223=1932 
Cr C 156=5 M Cr C 34=33 Cr L J 557=18 
A I Cr R 271=A I R 1932 Mad 214. 

- S. 197—Member of Village Paocha- 

yat Court,, in forwarding proceedings of 
election of Chairman, suppressed origi¬ 
nal and fabricated and forwarded false 
document—Accused cannot take advan¬ 
tage of S. 197 

133 I C 3=32 Cr L J 969=1931 Cr C 556= 
4 M Cr C 30=1930 M W N 1109=1 R 1931 

Mad 690=A I R 1931 Mad 492. 

- S. 197 {as amended in 1923) Of¬ 
fence under S. 168, Penal Code No pre¬ 
vious sanction is necessary 
140 1 C 711=34 Cr L J 70 = 193 2 Cr C 669= 

28 N L R 156=1 R 1933 Nag 10= 

A 1 R 1932 Nag 133. 

-S. 197—Canvassing of members of 

Board day prior to election—Defamatory 
statements made are not in discharge of 
duties as members of Board and no sanc¬ 
tion is necessary ^ ,, 

14 1 I C 819=34 Cr L J 253 = 1 R 1933 Oudh 
90=1932 Cr C 848=9 OWN 875= 

A I R 1932 Oudh 308. 

-S. 197 — Defamatory application 

presented to presidiog officer at time 
of election by members of Board Of¬ 
fence is committed not in discharge of 
official duty—No previous sanction 

under S. 197 is necessary 
1411 C 819=34 CrLJ253=IR 1933 Oudh 
90 = 1932 Cr C 848=9 OWN 875 = 

A I R 19.32 Oudh 308. 

-S. 197—“Official duty” means some¬ 
thing a person is under obligation to do 

in virtue of his official capacity 

141 I C 819=90 W N 875 = 1932 Cr C 
848 = 34 Cr L J 253 = 1 R 1933 Oudh 90= 

A I R 1932 Oudh 308. 

-Ss. 197 and 202—District Magis- 

trate directing Subdivisional Magistrate 
to make inquiry regarding complaint 
against Judge—Action of District Magis* 
trate held to be wrong in view of Ss. 197 
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CRIMINAL P. C., S. 197 
and 202 

132 I C 783=1 R 1931 Oudh 335=8 O W N i 
157=32 Cr L J 991=1931 Cr C 824 = 

AIR 1931 Oudh 392. 

- S. 197—Test is whether the accused 

was acting in discharge of his ofiicial 

duty—In given circumstances Executive 

Engineer held was po acting 

14 4 I C 477=27 SLR 36=1933 Cr C 529 = 

34 Cr L J 819=6 R S 1 = 
A I R 1933 Sind 165. 

- S. 197—President of Taluk Board 

is public servant 

141 I C 583=27 SLR 3=34 Cr L J 191 = 
1933 Cr C 525 = 1 R 1933 Sind 63= 

A I R 1933 Sind 161. 

- S. 197— Provisions of S. 197 are 

mandatorv 

141 I C 583=27 SLR 3=34 Cr L J 191 = 
1933 Cr C 525=1 R 1933 Sind 63= 

A IR 1933 Sind 161. 

- S. 197—To relinquish office is dif¬ 
ferent from being removed from it—In 
order that a man may be removed from 
his office there must be motion originat- 
ing from without—Only agency by which 
Presicjent of Municipality can be remov¬ 
ed from his office is Bocal Government— 
When member ceases to be member on 
failure to attend certain number of 
meetings and ipso facto ceases to be 
President, he cannot bo said to be “re¬ 
moved from office” 

141 I C 583 = 27 SLR 3 = 34 Cr L J 191 = 

I R 1933 Sind 63=1933 Cr C 525 = 

A 1 R 1933 Sind 161. 

-S.197 —Status of accused at time 

of commission cf offence and not at time 

of complaint’- is material 

141 1 C 530=1932 Cr C 792 = 34 Cr L J 
171 = IR 1933 Sind 60=A 1 R 1932Sind 177. 


CRIMINAL P. C.. S. 198 

Ss. 496 and 114, I. P. C. 

134 I C 57=3 2 Cr L J 1116 = 1 R 1931 Mad 
809=1931 Cr C 367=3 M Cr C 348= 
1930 M W N 694=A I R 1931 Mad 247. 

- S. 199— Prosecution and charge 

under S. 366.A, I. P. 0. Conviction 
under S. 498 without complaint by hus¬ 
band in respect of that offence—Convic¬ 
tion is bad 

145 I C 922 = 6 R A 211 = 1933 A L J 701 = 
20 A 1 Cr R 236=1933 Cr C 1005= 

A 1 R 1933 All 626. 

- Ss. 199 and 537—Complaint under 

S. 498, Penal Code, by person other than 
husband—Court’s leave must be ob¬ 
tained—Absence of such leave is not 
cured by S. 537 

145 1 C 874=A I R 1933 Cal 880. 

- S. 199— Complaint by father of 

girl under S. 498, Penal Code No cir¬ 
cumstances in existence justifying com¬ 
plaint by father instead of husband 

Complaint could not be entertained 

142 I C 150=1933 Cr C 205 = 34 Cr L J 
290=19 A I Cr R 427 = 1 R 1933 Cal 241 = 

A I R 1933 Cal 144 (1). 

- S. 199—Court of Session having 

got to try a case under S. 36G, Penal 
Code, is not warranted to add charge 
under Ss. 497 and 448 where ordinary 
inquiry before a comraitbiog Magistrate 
with regard to charge under those sec¬ 
tions haa not been followed 

134 I C 314 = 53 C L J 346=1 R 1931 Cal 
810=1931 Cr C 676=3 2 Cr LJ 1135 = 

A I R 1931 Cal 524. 

-S. 199—Offence under S. 497 or 

S. 498, I. V. C.—Complaint is necossarv 

143 1 C 73=10 OWN 107=19 A I Cr R 
156=1933 Cr C 318 = 34 Cr L J 496 = 

1 R 1933 Oudh 153=A 1 R 1933 Oudh 163. 


-S. 197 —Local Government—Com- i 

I 

misssioner in Sind is not 

141 I C ro0=1932 Cr C 792=34 Cr L J 
171=1 R 1933 Sind 60=A 1 R 1932 Sind 177. 

-S. 198 — Complaint by hereditary 

priest of portion of Muslim community 
against persons for having undergone or 
participated in niarriage void according 
to Mahomedan law and for depriving 
him of his fees by celebrating marriage 
in another village—Complainant is not 
person aggrieved 

134 I C 57 = 32 Cr L J 1116 = 1 R 1931 Mad 
809=1931 Cr C 367 = 3 M Cr C 348 = 
1930 M W N 694=A I R 1931 Mad 247. 

-S. 198 — S. 114, I. P. C.. is eviden¬ 
tiary and not punitive—It establishes 
irrebuttable presumption that presence 
plus prior abetment amount to partici¬ 
pation—Complaint is therefore necessary 
even where person is charged under 


-Ss. 200 and 537—Complainant rob 

examined on hack of complaint—Defect 

is mere irregnlaritv cured bv S 537 

1933 A L J 1418=1933 Cr C 1415 = 

A I R 1933 All 816. 

-S. 200 — Complainant should be 

examined in full on first day—Bub 
Magistrate’s negligence to do so is not 
illegal 

145 1 C 700=193 3 Cr C 912 = 34 Cr L J 
1063=37 C W N 319 = 6R C 135 = 

A I R 1933 Cal 552. 

-S. 200—J oint complaint by two 

persons is not contemplated—Two sepa¬ 
rate petitions of complaint should be 
filed 

134 I C 1 189 = 33 Cr L J 83 = 1 R 1932 Cal 
69=17 A I Cr R 354=35 C W N 782 = 
1931 Cr C 846=A I R 1931 Cal 646. 

-Ss. 200, 190 and 4 (1) (hj—Com- 

plaint under S. 6, Child Marriage Res- 
I traint Act, referred to Magistrate — 
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CRIMINAL P. C., S. 200 

Magistrate recommendiDg prosecution of 

complainant also— Report is complaint 

— Cognizance is taken under S. 190 (l) 
fa) and deposition on oath of Magistrate 
is not necessary 

141 1 C 810 = 13 P L T 791 = 1933 Cr C 211 = 

I R 1933 Pat 91=A I R 1933 Pat 87. 

S. 200—No allegation of offence— 
Complaint should be dismissed 

1933 Cr C 1128=A I R 1933 Rang 297. 

Ss. 200 and 203—Words **if any'* 
in S. 203 show that there need not be 
any examination on oath other than that 
provided bv S. 200 

136 I C 767 = 25 SLR 468=1932 Cr C 
199=1 R 1332 Sind 63 = 33 Cr L J 330 = 

A I R 1932 Sind 58. 

-S. 201—Magistrate entitled to take 

cognizance of some of charges in com- 
?*laint bub not of charges not in com- 
plaint but which could be made out 
therefrom—Section does not apply 

129 I C 257 = 1931 Cr C 10=11 L R A Cr 
187=1 R 1931 All 129=1930 A L J 1422= 

15 A I Cr R 25=3 2 Cr L J 360 = 

A I R 1931 All 10. 

-Ss. 202, 107 and 203—Petition that 

certain persons be bound down under 
S. 107 is not complaint—Magistrate can- , 
not proceed under Ss. 202 and 203— 
Magistrate does not act judicially until ; 
order under S. 112 is passed—Discretion ' 
to issue notice under S. 112 is absolute 

— Information may be conveyed by 

fjrivafce individual or by Police Officer 
140 I C 536=1932 Cr C 82 2=54 All 1036= 

1 R 1932 All 668=34 Cr L J 42 = 1932 
A L J 880 = 18 A I Cr R 175=13 L R A Cr 

125=A I R 1932 All 670. I 

Ss. 202 and 112 — Notice under ’ 
S. 112 — Magistrate can call report from 
T'olice before issuing no^.ico 
140 I C 536 = 1932 Cr C 822 = 54 All 1036= 

I R 193 2 AH 668=34 Cr L J 42 = 1932 
A L J 880=18 A 1 Cr R 175=13 L R A Cr 

125=A I R 1932 AH 670. 

-S. 202— I ssue of notice without ! 

issue of process on complaiot—Accused 
admitting facts l)aS pleading protection ; 
under 8s. 7d an<l 72, 1 P G.—Magistrate 
cannot accept plea and discharge notice . 
and dismiss complaint I 

134 I C 1233 = 33 Cr L J 72=33 BLR 
1182 -55 Bom 770=1931 Cr C 956= ' 
I R 1932 Bom 17=A I R 1931 Bom 524. 

-S. 202 — Intjuiry under S. 202 can¬ 
not supcr.se lo regular trial 

134 I C 1 23 3 = 33 Cr L J 7 2 = 33 BLR 
1182 = 55 Bom 770 = 1931 Cr C 956 = 

I R 1932 Bom 17=A I R 1931 Bom 524. 

-S. 202— Tnree accused proceeded 

against — Two compromising — Process 


CRIMINAL P. C,, S. 202 

against third can be legally issued 

145 I C 700 = 1933 Cr C 912=34 Cr L J 
1063=37 C W N 319=6 R C 135= 

AIR 1933 Cal 552. 

-S. 202 —Complaint refered to Ma¬ 
gistrate for inquiry—Magistrate can exa¬ 
mine person complained against but nob 
■ permit him to be represented by lawyer 
j and dismiss complaint after bearing argu- 
{ ment 

I 143 I C 606=60 Ca! 1051=57 C L J 259= 

I 37 C W N 709=34 Cr L J 604 = 1933 Cr C 

766=A I R 1933 Cal 447. 

-Ss. 202 and 203—Complaint asking 

for process to issue — Opposite party 
' cannot appear and argue that process 
need not be issued—Complainant’s state¬ 
ment is enough 

138 I C 639=36 C W N 674=1 R 1932 Cal 
473=1932 Cr C 652=33 Cr L J 636= 

A I R 1932 Cal 697. 


--S. 202 —Magistrate must not dis¬ 
miss complaint upon result of inquest by 

another Magistrate held independently 
135 I C 878=1 R 1932 Cal 174=35 C W N 
1032=1932 CrC 106 = 33 Cr L J 218=17 
A 1 Cr R 388=A I R 1932 Cal 121. 

- Ss. 202 and 156— Order to investi¬ 
gate under S. 202—Power of police under 

S. 156 is not affected 

139 I C 139=33 P L R 840=33 Cr L J 
737=1932 Cr C 807 = 14 Lah 194 = 
I R 1932 Lah 561=A 1 R 1932 Lah 579. 

-Ss. 202 and 156— Complaint for¬ 
warded under S. 202— Police investiga¬ 
tion under S. 156 is not illegal, but mere 
rej>ort is sufficient 

131 I C 176 = 32 Cr L J 690 = 1 R 1931 Mad 
512 = 54 Mad 598=1931 M W N 368=33 
M L W 460=4 M Cr C 280 = 60 M L J 520 = 
16 A I Cr R 329 = 1931 Cr C 10 26= 

A I R 1931 Mad 770. 


-S. 202— Report of police under 

S. 202 is part of record t 
131IC 174 = 33 M L W 570=1931 M W N 
325=1 R 1931 Mad 510=1931 Cr C 477= 
32 Cr L J 689=4 M Cr C 218=16 A 1 Cr R 

328=A I R 1931 Mad 429. 


-Ss. 202 and 552— District Magis¬ 
trate cannot order preliminary inquiry 
under S. 202 in a case under S. 552 
either by himself or by his Sub-divi¬ 
sional Magistrate 

A I R 1933 Nag 374. 

-Ss. 202 and 197— District Magis¬ 
trate directing Subdivieional Magistrate 
to make inquiry regarding complaint 
against Judge—Auction of District Magis¬ 
trate held to be wrong in view of Ss. 197 
and 202 

132 I C 783=1 R 1931 Oudh 335=32 Cr L J 
991=1931 Cr C 824=8 OWN 157 = 

A I R 1931 Oudh 392. 
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CRIMINAL P.C. S. 202 
-S. 202 — There is nothing illegal in 

oroner cases in calling accused to inquiry 
^ 133 I C 172=1931 Cr C 723=12 P L T 

710=1 R 1931 Pat 332=32 Cr L J 1023= 
17 A I Cr R 84=A I R 1931 Pat 302. 

-Ss. 202 and 436— Further inquiry 

under S. 436 is not con6ned to one under 


CRIMINAL P, C., S. 203 

asking for search warrant—Magistrate 
dismissing complaint, but ordering re-- 
turn of lorry to purchaser on having bond 
from him to produce it whenever re¬ 
quired—Magistrate’s order held proper 
144 I C 78=1933 Cr C 226=34 Cr L J 676 — 

I R 1933 Cal 49S=A I R 1933 Cal 149. 


S 202 

130 I C 529=1931 Cr C 146=1 R 1931 Pat 
177=32 Cr L J 548=16 A I Cr R 14=12 

P L T 729=A 1 R 1931 Pat 50. 

- S. 202—Magistrate should carefully 

exercise his powers of preliminary in¬ 
vestigation and inquiry 

132 I C 822=32 Cr L J 950=1931 Cr C 
865=9 Rang 239 = 1 R 1931 Rang 214 = 

AIR 1931 Rang 225 (F B). 

-S. 202— Sending case to police is 

discretionary— High Court dees not in¬ 
terfere with th^ discretion | 

146 I C 196=6 R R 78=1933 Cr C 1015= , 

A I R 1933 Rang 271. | 

•-S. 202—Complaint to Magistrats , 

again-^t ordinary individual who has act- , 

ed in collusion with police olHcer—Court 

ehould itself investigate matter and nob | 

act on police report without allowing j 

complainant to adduce evidence 

146 I C 263 = 1933 Cr C 1136= 

A I R 1933 Sind 339. 

-S. 202— Magistrate has discretion 

of staying proceedings— Interdependent 

oases of adultery and defamation—Latter 

should he staved till decision in former 
144 1 C 943 = 1933 Cr C 810 = 34 Cr L J 
891 = 6 R S 23=A I R 1933 Sind 254, ^ 

-S. 202—Magistrate’s order to police 

under S. 202 does not debar police from 
arresting person in regard to matter for¬ 
ming subject-matter of complaint ' 

144 I C 409 = 1933 Cr C 334 = 27 SLR 
67 = 34 Cr L J 763 = 1 R 1933 Sind 185= 

A I R 1933 Sind 136. 

-S. 202— Omission to record reasons 

is mere irregularity 

132 I C 479 = 1 R 1931 Sind 95=1931 Cr C 
731=32 Cr L J 926 = 17 A I Cr R 3 5 = 

A 1 R 1931 Sind 113. 

-S. 202—Magistrate can give accused 

opportunity to explain circumstances 

against him 

132 I C 479 = 1 R 1931 Sind 95= 193 1 Cr C 
731=32 Cr L J 926=17 A I Cr R 35 = 

A 1 R 1931 Sind 113. 

-S. 203—Complaint under Merchant 

Shipping Act cannot he dismissed under 
Criminal P. C. 

146 I C 333=1933 Cr C 1057 = 58C L J 116 = 
37 C W N 1185=AI R 1933 Cal 647 (1). 

-S 203 —Lorry purchased on hire 

purchase system—Owner forcibly dis¬ 
possessing purchaser on alleged breach of 
contract—Purchaser filing complaint and 1 


- S. 203 — Although evidence dis¬ 
closes prima facie case, Magistrate is not 
bound to issue process 

134 I C 1045=1931 Cr C 759=1 R 1932 Cal 

5=54 C L J 253=36 C W N 16= 
33 Cr L J 3=59 Cal 275=A 1 R 1931 Cal 607. 

- Ss, 203 and 403—Second complaint— 

Dismissal of previous complaint under 
S. 203 not legally be a bar to a fresh 
complaint, but only in .exceptional cir¬ 
cumstances the second 

137 I C 520 = 33 Cr L J 493= 
18 A 1 Cr R 245 = 33 P L R 318. 

-Ss. 203 and 107—S. 203 does not 

anplv to proceedings under S. 107 

127 i C 716=32 Cr L J 21=15 A I CrR 214 = 

I R 1930 Lah 876=1931 Cr C 305 — 
31 P L R 350=A I R 1931 Lah 185. 

- S. 203—Dismissal of complaint on 

perusal of police papers without giving 
complainant opportunity to argue case 
is nob proper 

1933 Cr C 1435=A I R 1933 Sind 395. 

- S. 204—Presiding officer is not 

necessarily one who took cognizance of 

offence, but one who presides in Court 

at the time of signing warrant 

142 I C 192 = 1 R 1933 Pat 129 = 34 Cr L J 
297=13 P L T 167 = 1932 Cr C 351 = 

A I R 1932 Pat 175. 

-Ss. 204 and 75—(Per Scroopey J.) — 

; Two Magistrates at subdiviaional head¬ 
quarters with residential powers in mat¬ 
ter of taking cognizance of offences of 
complaints and of issue of warrants 
under S. 204—In absence of one. other is 
presiding officer for purpose of S. 75 and 
can sign for other, warrants issued under 

latter’s direction (Dhavle, J., contra) 
138 I C 844 = 1 R 1932 Pat 190=33 Cr L J 
706=13 P L T 135=1932 Cr C 347 = 

A 1 R 1932 Pat 171. 

•- S. 204—Charge sheet, what is—S. 

204 applies even when cognizance is 

taken on police report and Magistrate can 

issue process for appearance of accused 
136 1 C 84 2 = 33 Cr L J 349=12 P L T 937 = 
1 R 1932 Pat 129=1932 Cr C 136 = 

A I R 1932 Pat 72. 

-S. 205—S. 205 should be freely 

exorcised in country like Sind where pre¬ 
judice exists against appearance of fe¬ 
males in public 

131 I C 137 = 32 Cr L J 665=16 A I Cr R 
266 = 1931 Cr C 197=A I R 1931 Sind 37. 
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CRIMINAL P, c., S. 206 

S. 206 —Magistrate of first class 
•specially appointed to try accused can 
commit him to Court of Session 

134 i C 1230 = 33 Cr L J 68=33 B L R t 
1192=1931 Cr C 949=1 R 1932 Bom 14= 

A 1 R 1931 Bom 517. 

S. 206 —Apparent conneicion bet¬ 
ween case under Ss. 326 and 302, Penal 
Code, is no ground for committing case 
under S. 32G to Sessions when it can be 
adequately decided by trial Court 

136 I C 272 = 17 A I Cr R 365=32 PLR 
856=1932 Cr C 154=33 Cr L J 255 = 

I R 1932 Lah 224=AI R 1932 Lab 168. 

~ Ss. 206 and 207—Complicated an*i 
difficult questions of law and fact arisinS 
Magistrate in grave charges should 
commit accused to Sessions—Duty of 
Magistrate laid down 

141 I C 256=34 Cr L J 187=1932 Cr C 
935=10 Rang 495=1 R 1933 Rang 18= i 

A 1 R 1932 Rang 193. I 

-Ss. 208 and 210—Magistrate can 

commit accused even though entire evi¬ 
dence on I’rth sides i^ not beard 
145 I C 4 81=1933 A L J 799=14 LR A Cr 
259=20 A I Cr R 145=1933 Cr C 1202 = 
34 Cr LJ 967 = 6 R A 65=A I R 1933 All 690. 

S. 208 —Kvidence sufficient to make 
out prima facie case produced—Further 
evidence need not be called — All evi¬ 
dence on same point need not he called 
before committing Magistrate— Notice 
however is necessary if fresh evidence is 

tendered at Sessions trial 

145 I C 481=1933 A LJ 799=14 LRA Cr 
259=20 A I Cr R 145^ 1933 Cr C 1202 = 
34 Cr L J 967=6 R A 65=A I R 1933 All 690. 

-Ss. 208. 2U and 256— ‘To take all 

such evidence as may he produced in 
support of the prosecution’' means not 
only oxamination-in-chief hut also cross- 
examination and re-examination unless 
express provision i.s made for cross-exa¬ 
mination as in Ss. 208 and 256 
136 I C 57 2=1931 CrC 973= 1932 A L J 5= 

I R 1932 All 220 = 54 All 212=?:13 L R A Cr 
17=17 A I Cr R 127 = 33 Cr L J 310 = 

A I R 1931 All 621. 

-S. 208 —Petition for production of 

police diaries — Magistrate must take 

steps for their production unless he 

deems unneces'rtrv to do so 

144 1 C 930=1933 Cr C 230=20 A I Cr R 

341 = 6 R C 66=34 Cr L J 868 = 

A I R 1933 Cal 184. 

- Ss. 209 and 2o3 — Order of dis¬ 
charge should not be lightly set aside in 
revision 

143 I C 259=35 BLR 245=1933 Cr C 
470=34 Cr L J 564 = 57 Bom 430=20 
A I Cr R 278=A I R 1933 Bom 158. 

-Ss. 209 and 253—There is no die. 


CRIMINAL P. C., S. 209 
tinction between order of discharge 
passed under S. 209 and that passed* 
under 8. 253 

143 I C 289=35 BLR 245=1933 Cr C 
470=34 Cr L J 564=57 Bom 430=20 
A I Cr R 278=A I R 1933 Bom 158. 

-Ss. 209 (2) and 436—Magistrate 

discharging accused on ground that he 
has no jurisdiction to entertain com¬ 
plaint is not order of discharge and Ses¬ 
sions Judge is not competent: to deal 
with it under S. 436 

144 I C 519=1933 M W N 217=37 M L W 
547 = 1933 Cr C 566=1933 M. Cr C. 200= 
34 Cr L J 800 = 1 R 1933 Mad 424= 

A 1 R 1933 Mad 413. 

-S. 209 (2)—Order of discharge must 

be based on ground that charge is 
groundless 

144 I C 519 = 1933 M W N 217 = 37 MLW 
547=1933 Cr C 566=1933 MCrC 200= 
34Cr LJ 800=1 R 1933 Mad 424= 

A I R 1933 Mad 413. 

-S. 210—Complaint under S. 363,. 

I. P. C.—Examination and cross-exami¬ 
nation of prosecution witnesses—Charge 
framed—Defence witnesses examined 
and cross-examined—Charge amended 
and accused committed to Sessions for 
offence under S. 366, I. P. C.—No right 
to accused of further examination and 
cross-examination to disprove amended 
charge—Procedure by Magistrate held 
to he right 

132 I C 47 = 1 R 1931 All 479=1931 A L J 
587=1931 Cr C 706 = 32 Cr L J 849 = 
53 All 692=A i R 1931 All 434. 

-Ss. 211 , 216 and 217—Sessions 

Judge has no right to refuse examining 

witness mentioned in list of witnesses 

under S. 211 on ground of adjournment 

causing inconvenience 
129 1 C 353=32 Cr L J 316 = 53 Cal 4 12 = 

I R 1931 Cal 161 = 34 C W N 1014 = 
193 1 Cr C 38=A I R 1931 Cal G. 

-Ss. 213 and 437—Case triable by 

Sessions Judge—Trying Magistrate re¬ 
jecting evidence as untrustworthy and 
charge as groundless and discharging 
accused—Trying Magistrate in so doing, 
does not usurp function of Sessions 
Judee 

146 I C 160 = 20 A I Cr R 106=1933 Cr C 
827 = 6 R A 265=14 L R A Cr 220=1933 
A L J 1115=A 1 R 1933 All 482 (2). 

-S 215 —While questioning commit¬ 
ment High Court can pass subsequent 
order directing Magistrate to make fur¬ 
ther enquiry 

35 B L R 1062=A I R 1933 Bom 494. 

-S. 215 —S. 215 precludes High 

Court from quashing commitment unless 
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it is opposed to law or that there is any 
point of law involved which must neces¬ 
sitate quashing of commitraent 

140 I C 539=33 P L R 1068=1933 Cr C 
119=34 Cr LJ 39=IR 1933 Lah 7 = 

A I R 1933 Lah 39. 

- S. 215 —Order of commitment can¬ 
not be quashed only because evidence 
was insufficient 

132 1 C 380=1931 Cr C 691 = 32 P L R 
581=32 Cr L J 867=1 R 1931 Lah 572 

A I R 1931 Lah 467. 

- Ss. 215 and 347—Case tried as 

warrant case up to framing of charge 
and examination of accused—Case subse¬ 
quently committed to Sessions—Accused 
without opportunity to adduce defence 
evidence before committal—Commit¬ 
ment should be quashed 
139 1 C 343=33 Cr L J 765=1 R 1932 Mad 
667 = 36 M L W 390=63 M L J 101=5 
M Cr C 197 = 1932 Cr C 506=1932 M W N 

634=A I R 1932 Mad 502. 

- S. 215 —High Court can quash 

illegal commitment at anv stage 

145 I C 368=14 P L T 281 = 12 Pat353= 
1933 Cr C 755=34 Cr L J 938= 6 R P 

164=A 1 R 1933 Pat 273 (2) 

-S. 215 —Question whether assum-. 

ing that facts are proved, conviction is 

justified is question of law 

140 I C 485=19 A 1 Cr R 157=1932 Cr C 
693=26 SLR 407=34 Cr L J 14=1 R 1932 

Sind 189= A I R 1932 Sind 157. 

--— Ss. 215 and 273—High Court is 

empowered -o quash commitment to 
Court of Sr ' ion 

140 I C 4&5=i9 A 1 Cr R 157=1932 Cr C 
693=26 SLR 407=34 Cr L J 14=1 R 1932 

Sind 189 = A i R 1932 Sind 157. 

- S. 215 —Single Judge can quash 

commitment under S. 216 

140 I C 485=19 A I Cr R 157=1932 Cr C 
693=26 SLR 407 = 34 Cr L J 14 = 1 R 

1932 Sind 189=A 1 R 1932 Sind 157. 

- Ss. 219 and 226—S. 226 cannot be 

applied with reference to additional evi¬ 
dence taken under S. 219 
142 I C 138=1932 M W N 1162 = 5 M Cr C 
373=34 Cr L J 278=1933 Cr C 374 = 65 
M L J 6 = 1 R 1933 Mad 199=38 M L W 

668=A I R 1933 Mad 247. 

- S. 219 —Examination of new wit. 

nesses by prosecution after commitment 
—Accused should be allowed to sum¬ 
mon more witnesses if applied for 

1933 Cr C 1344 = A I R 1933 Pat 577. 

— Ss 221 and 222—Complaint men¬ 
tioning names of conspirators—Charge 
need not contain names 

1933 CrC 433=A I R 1933 AI1498. 

- S. 221 —Accused charged for both 

kidnapping and abduction—Separate 


1 CRIMINAL P. C., S. 221 

i charges are necessary 

144 I C 93=34 Cr L J 682=1933 Cr C 
940=1 R 1933 Cal 499=AIR 1933Cal 563. 

-S. 221—Charge under S. 366, Penal 

Code, must make clear to what exactly 

I the charge relates—Charge held offended 

against principles of criminal pleadings 

145 I'C 925=1933 Cr C 245 = 

A I R 1933 Cal 194. 

-Ss 221 and 253—Charge of lesser 

i offence implies and connotes discharge 

regarding more serious offence 

133 I a 638=1931 Cr C 642 = 32 Cr L J 

1029=1 R 1931 Lah 814= 
j AIR 1931 Lah 402 (2). 

I - S. 221—In trial under S. 124-A 

Penal Code, substance of speech made 
by accused not mentioned—Charge held 
to be defective 

, 134 1 C 580 = 32 P L R 13=1931 CrC 306 = 

I 32 Cr L J 1202 = 1 R 1931 Lah 964 = 

! AIR 1931 Lah 186. 

-S, 221 (7) — “Enhanced punish¬ 
ment” in 3ub-S. (7) relates to one pro- 
I vided by Penal Code, S. 75— Sentence is 
I competent under ordinary provisions— 

I — S. 221 (7) does^not apply, e. g., when 
! accused is sentenced to five years under 
! S. 380, PenalCod© 

1 146 I C 15=29 N L R 309=1933 Cr C 

I 1313 = 6 R N 71 = A 1 R 1933 Nag 315. 

-S. 222(2)—Breach of trust—Several 

items consolidated — Accused can be 

I 

1 tried in Court within whose jurisdiction 

I any part of property is received 
i 135 1 C 228=1 R 1932 All 52=16 A I Cr 
R 464=1932 A L J 160= 33 Cr. L J 127 = 
12 L R A Cr 157= 1932 Cr C 35= 

A I R 1932 A1126. 

-S. 222 (2)—Offence cf embezzle- 

I mont of four sums of money on specified 
dates within one year — Charge in res- 
] pect of all as one offence is correct and 
does not contravene provision of Crimi- 
! nal P. C., S 234 

128 I C 595=1930 A L J 1130 = 
1 R 1931 All 67 = 32 Cr L J 155 = 52 All 
941 = 1931 Cr C 427 = A I R 1931 All 267. 

-S. 222 (2) — Criminal breach of 

trust—Previous acquittal in respect of 

gross sum between specified dates does 

not bar second trial 

129 I C 558=1931 ALJ 98=1 R 1931 All 
190=1931 Cr C 224= 12 L R A Cr 48= 
32 Cr LJ 376=12 L R A Cr 69=15 A I Cr 
R 377=15 A I Cr R 473=53 All 411 = 

A I R 1931 All 209. 

-S. 222—Particulars should be given 

in the charge — But omission to give 

details is not an illegality unless failure 

of justice is caused 

37 C W N 1074=1933 Cr C 1158= 

A 1 R 1933 Cal 676 
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S. 222 (2)—Person charged under 
S. 477-A, Penal Code— Any number of 
falsifications may be proved to prove 

principal charge of falsification 

129 I C 356=1931 Cr C 40=34 C W N 
925 = 1 R 1931 Cal 164=32 Cr L J 318= 

A 1 R 1931 Cal 8. 

-S. 222 (2)—Intention to defalcate 

certain amount—Actual method adopted 

forms part of sarre transaction 

129 I C 356=1931 Cr C 40 = 34 C W N 925= 

I R 1931 Cal 164=32 Cr L J 318= 

A I R |S31 Cal 8. 

-S. 222—S. 222 has no application 

to ofienco under Penal Code, S. 477-A 

144 I C 94 = 34 Cr L J 673=1933 Cr C 
- • 1328 = 1 R 1933 Nag 200 = 

A I R 1933 Nag 327. 

Ss. 222 and 225—Charge of defama¬ 
tion clear and unambiguous—Accused not 
liable to be misled—Though exact words 
of defamation nob used in charge accused ! 

held to he in no wav prejudiced 

141 I C 438 = 34 Cr L J 154 = 1932 Cr C 1 
863=1 R 1933 Nog 63 = A 1 R 1932 Nag 158. 

• Ss. 222, 223 and 225—Charge under ' 

Ss. 147 and 149, Penal Code-—Omission to ' 

state common object is mere irregularity, i 
142 I C 684=9 OWN 1109=1*933 Cr C 
57 = 34 Cr L J 393 = 8 Luck 199= ' 
1 R 1933 Oudh 127=A 1 R 1933 Oudh 19. 

-S. 222 (2)—Persons can be convicted 

of criminal misappropriation without 

specifying particular items 1 

136 I C 810=33 Cr L J 343= : 
193 2 CrC 222 = 9 OWN 216 = 6 Luck 435= 

I R 1932 Oudh 193=A 1 R 1932 Oudh 145. 

-S. 222—^S. 222 applies to criminal 

broach of trust or dishonest misappro¬ 
priation of rnonev only ' 

130 I C 796 = 1 R 1931 Pat 204 = 
12 P L T 12 = 1931 Cr C 230= I 
3 2 Cr L J 611=A I R 1931 Pat 102. 

-S. 222 (2)—Misjoinder of charges— 

Cons 0 (]uenb prejudice bo accused—High 

Court will interfere in revision 

133 I C 489= 32 Cr L J 1068= , 
1931 Cr C 657=1 R 1931 Rang 265= ' 

A I R 1932 Rang 161. i 

-S. 222 (2)— Guo of three accused 

charged with misappropriating sura of 
money .and second with smaller portion 
of that sum and third with abetting the 
two — Ivich act of misappropriation com¬ 
plete in itself— There is misjoindor of 
charges 

132 IC 548 = 32 Cr L J 930=8 Rang 632 = 
1931 Cr C 378=1 R 1931 Rang 180= i 

A 1 R 1931 Rang 90. i 

-S. 222 — Charge of cheating as 

fiaa)ed held to he defective 

145 I C 617 = 1933 Cr C 533=6 R S 36= 
34 Cr L J 1049=A I R 1933 Sind 169. 


CRIMINAL P. C., S. 225 
-S. 225 —Error or omission in fram¬ 
ing charge is not fatal unless causing 

failure of justice to accused 

137 I C 73=1 R 1932 All 270=33 Cr L J 
373=12 L R A Cr 171=1932 Cr C 93= 
17 A I Cr R 6=A I R 1932 All 73. 

-Ss. 226 and 199—Court of Session 

having got to try case under S. 366, 
Penal Code, is nob warranted bo add 
charge under Ss. 497 and ’448 where or¬ 
dinary inquiry before committing Magis- 
trate with regard to charge under those 

sections has not been followed 

134 I C 314=1 R 1931 Cal 810= 
53 C L J 346=1931 Cr C 676= 
32 Cr L J 1135=A 1 R 1931 Cal 524. 

- Ss. 226 and 219—S, 226 cannot be 

applied with reference to additional 

evidence taken under S. 219 

142 I C 138=1932 M W N 1162=5 M Cr 
C 373=34 Cr L J 278=1933 Cr C 374= 
65 M L J 6=1 R 1933 Mad 119=38 M L 

W 6G8=A I R 1933 Mad 247. 

-Ss. 226 and 227 — Sessions Court 

has power to amend or add to charge 

framed by committine Magistrate 

*10 O W N 738=1933Cr C 1092= 

A I R 1933 Oudh 375. 

-Ss. 226 and 227 — Conviction on 

charge not expressly formulated is not 
improper if facts are same and addi¬ 
tional evidence is unnecessarv 

140 I C 846=1 R 1933 Pal 27= 
34 Cr L J 83=1932 Cr C 774= 
13 P L T 440=A I R 1932 Pat 302. 

-S. 227 —Court may alter charge at 

any time before judement is rronounced 
131 I C 461=1931 M W N 399=1931 Cr C 
487=1 R 1931 Mad 525=32 Cr L J 756= 
4 M Cr C 223=16 A I Cr R 419= 

AI R 1931 Mad 439. 

-S. 231—Refusal to recall witnesses 

after alteration in charge vitiates trial 

— Whether there is prejudice to accused 

or not is immaterial 

136 I C 136=55 C L J 111=36 C W N 542 = 

1 R 1932 Cal 186=33 Cr L J 265= 1932 
Cr C 478=A I R 1932 Cal 486. 

■-S. 232—It is legal to join charges 

under Bombay Abkari Act (5 of 1878), 
Ss. 47, 43 fl) Ci) and S. 45 

1933 Cr C 811=A I R 1933 Sind 255, 

-S. 233—Illegality of joint trial de¬ 
pends on accusation and not on result of 
trial 

137 I C 73 = 33 Cr L J 373=1 R 1932 All 
270=12 L R A Cr 171=1932 Cr C 93= 
17 A I Cr R 6=A I R 1932 All 73. 

-S. 233 — Trial, charging accused 

under Ss. 302 and 201, Penal Code, is not 

illegal 

136 I C 376=1 R 1932 All 200=33 Cr L J 
283=1932 Cr C 91 = 16 A 1 Cr R 474= 12 
L R A Cr 164= A I R 1932 All 71. 
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-S. 233—Misjoinder of charges is 

fatal to prosecution 

133 I C 418=1 R 1931 All 658=12 L R A Cr 
95=1931 A L J 690 = 16 A I Cr R 53=32 

Cr L J 1031 = 1931 Cr C 1041= 

A I R 1931 All 705. 

-“S. 233 — Criminal breach of trust 

—Previous acquittal in respect of gross 

sum between specified dates does not bar 

second trial 

129 I C 558=1931 A L J 98=1931 Cr C 224 
= 12 L R A Cr 48=32 Cr L J 376=12 
L R A Cr 69=1 R 1931 All 190 = 15 A I Cr R i 
377=15 A I Cr R 473=53 All 411 = 

A I R 1931 All 209. 

-Ss. 233 and 236 — Two distinct 

offences included in charge in alter¬ 
native—Case not coming under S. 236— 
Defect is mere irregularity and not i 
illegalitv | 

146 I C 305=37 C VV N 1074=1933 Cr C ' 

- 1158=A I R 1933 Cal 676. 

-S. 233 — Joint trial of accused 

charged with abduction alone and ac¬ 
cused charged with both abduction and \ 
kidnapping is irregular 
144 I C 93=34 Cr L J 682=1933 Cr C 940 i 
=I R 1933 Cal 499=A I R 1933 Cal 563. ! 

-S. 233—Charge for using as genuine 

forged pass book containing three forged 
counterfoils held illegal — But illegal 
joinder held not sufficient to justify in- | 
terference in appeal p-s accused was not ' 
prejudiced 

138 I C 705=36 C W N 505=1 R 1932 Cal 
504=1932 Cr C 337 = 55 C L J 349=59 Cal 
1233 = 33 Cr L J 685=19 A I Cr R 26 = 

A I R 1932 Cal 390. 

- S. 233—Two persons proved to have ' 

attacked deceased—One convicted under 

S. 34, I. P, C., although not charged 

under S. 34 — Accused not misled in 

defence—Conviction held to be proner 
144 I C 300 = 1933 Cr C 547=34 P L R 699 
= 34 Cr L J 724 = 1 R 1933 Lah 437 = 

A 1 R 1933 Lah 313. 

-Ss. 233 and 235—Trial of offences 

under Ss. 170 and 175, I. P. C., together 
is illegal 

146 1 C 195=6 R M 220=1933 Cr C 662= 
1933 IVl Cr C 187=A 1 R 1933 Mad 434 (1). 

- S. 233—S. 233 applies to summons 

cases also 

138 i C 317=1932 Cr C 501 = 33 Cr L J 
589=1 R 1932 Mad 553=1932 M W N 1157 

=5 M Cr C 148 = 35 M L W 661 = 

A I R 1932 Mad 497. 

S. 233 — Allegation against two 

parsons that both jointly committed 

offences—Joint trial is not illegal 

144 I C 944=10 OWN 325=1933 Cr C 

557=34 Cr L J 852=6 R O 20 
= A I R 1933 Oudh 251. 


CRIMINAL P. C., S. 233 

— S. 233 — Breach of provisions of 

S. 233 vitiates whole trial 
130 I C 350=1 R 1931 Oudh 158 =8 OWN 
92=1931 Cr C 214=15 A I Cr R 138 =32 

Cr L J 540 = 6 Luck 441 = 
A I R 1931 Oudh 86. 

-S. 233 — Person falsely entering 

name of another person in muster-roll 
register and committing criminal breach 
of trust by unlawfully paying him wages 
for over a year—Each act of misappro¬ 
priation and of falsification of entries in 
muster-roll was distinct offence—They 
were not part of same transaction but 
repetition of same offence—Charge of 
breach of trust could not be combined 
with charge of falsification and would 
therefore amount to misjoinder vitiating 
trial 

130 1 C 350=1 R 1931 Oudh 158 =8 OWN 
92 = 1931 Cr C 214=15 A I Cr R 138=32 

Cr L J 540=6 Luck 441 = 
A 1 R 1931 Oudh 86. 

-S. 233 — Non-compliance with 

S. 233 would be condoned if offences are 
committed in one transaction and evi¬ 
dence is identical 

144 I C 936=1933 Cr C 1030 = 14 P L T 
580=34 Cr L J 892=6 R P 130 = 

A I R 1933 Pat 488, 

-Ss. 233 and 537—Objection as to 

frame of charge should be raised at an 
earlv stage 

144 I C 936=1933 Cr C 1030 = 14 P L T 
580=34 Cr L J 892 = 6 R P 130 = 

A 1 R 1933 Pat 488. 

-S. 233—Two similar offences com¬ 
mitted on different dates—Single charge 
and Judge asking jury for single finding 

—Retrial should be ordered 

144 I C 936=1933 Cr C 1030=14 P L T 
580=34 Cr L J 892=6 R P 130 = 

A 1 R 1933 Pat 488. 

-S. 233 — Accused withdrawing 

money on two different dates by forged 
withdrawal cheque — Two charges are 
necessarv 

144 I C 936 =1933 Cr C 1030=14 P L T 
580 = 34 Cr L J 892 = 6 R P 130 = 

A 1 R 1933 Pat 488. 

-Ss. 233, 234 and 235—Each act of 

misappropriation connected with speci- 
! fic act of falsification and whole of acts 
of misappropriation unite! together in 
single sum contained during period of 
one year—Charges of embezzlement and 

falsification can be linked together 
133 I C 450=10 Pat 463=1931 Cr C 797= 
I R 1931 Pat 370=12 P L T 696=32 Cr L J 

1026=A I R 1931 Pat 349. 

-S. 234—Offence of embezzlement 

of four sums of money on specified dates 
within one year— Charge in respect of 
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ail as one offence is correct and does not 
contravene provisions ol S. 234 

128 I C 595=1930 A L J 1130 = 1 R 1931 
All 67=32 Cr L J 1?5 = 52 All 941 = 1931 

Cr C 427=A I R 1931 All 267. 

Ss. 234, 235, 239 and 537—Offences 
committed at different times under 
Ss. 380 and 457, I. P, C.. cannot be 
charged and tried together—If charged 
and tried together it is illegality nob 
curable bv S. 537 

138 I C 520 = 34 BLR 590 = 1932 Cr C 
389=33 Cr L J 619=18 A I Cr R372 =IR 
1932 Bom 383=-A I R 1932 Bora 277. 

-S. 234— Joinder of three offences 

under S. 409, I. P. C., and throe offences ! 
under S. 477-A. T. P. O., is illegal 

136 1 C 136 = 55 C L J 111 = 1 R 1932 Cal 
186=36 C W N 542=33 Cr L J 265 = 1932 , 

Cr C 478=A I R 1932 Cal 486. 

-S. 234— Charge under S. 477-A, 

I. P. C., relatingto false entries in differ¬ 
ent pay sheets held to be in contra¬ 
vention of S. 234 

137 I C 179=54 C L J 470 = 1 R 1932 Cal 
273=1932 Cr C 320 = 33 Cr L J 357 = 

A 1 R 1932 Cal 377. 

-S. 234—Accused charged with cri- 

minal breach of trust—Ol'fence commit¬ 
ted during 15 months— Defect is not ' 

cured by S. 537 and conviction is illegal 
128 IC 816 = 32 Cr L J 195 = 1 R 1931 Cal 
112=1931 Cr C 384 = 34 C W N 959 = 

A I R 1931 Cal 357. 

S. 234 — Person charged under 
S. 477-A, i. P, C., — Any number of 
falisificatiors may lio proved to prove 

principal cliarge of falsiboation 

129 I C 356 = 1931 Cr C 40=34 C W N 
925 = 1 R 1931 Cal 164 = 32 Cr L J 318 = 

A I R 1931 Cal 8. 

-Ss. 234 and 235-— Charges under 

Ss 393, 394 and 397, I. P. C., cannot be 
joined unless they form part oi same 
transaction 

142 I C 820 = 34 Cr L J 40 2 = 34 P LR 
498=1933 CrC 771=1 R 1933 Lah 275 = 

A 1 R 1933 Lah 512. 

-Ss 234 and 235— Three offences 

under Penal Code Ss. 409 and 477.A, 
cannot be tried together— Trial iS ille- | 
gal 

144 1 C 94 = 34 Cr L J 673=1933 Cr C , 

1328=1 R 1933 Nag 200= j 
A I R 1933 Nag 327. 

-S. 234—^Joindor of charges more 

than three is illegal 

146 I C 176=1933 Cr C 1 172 = 6 R R 74 = 

A I R 1933 Rang 325. , 

~ Ss. 234 and 235 — Single trial for 
charges of criminal broach of trust and ' 
falsification of accounts in respect of 
three items on different dates within I 


space of one year is not legal 
I 138 I C 618=33 Cr L J 650=1932 Cr C 
284 = 26 SLR 191=1 R 1932 Sind 87= 

AIR 1932 Sind 64. 

,-S. 235—Acquittal on two charges 

and conviction on two other charges— 
No appeal from acquittals—Appeal from 
, convictions — Retrial ordered—Lower 
! Court Judge cannot frame charge for of¬ 
fences of which accused has been already 
acquitted 

1933 A L J 1446=A I R 1933 All 941. 

-Ss. 235. 23'- and 239—Ss. 235 and 

23 3 can both be applicable where such 

application does nob lead to anomalv 
135 I C 225=1932 A L J 113=33 Cr L J 
122 = 1 R 1932 All 49=54 All 337=1932 
CrC 34 = 16 A I Cr R 425=12 L R A Cr 

154=A 1 R 1932 All 25. 

-Ss. 235 and 236—Ss. 235 and 236 

are not mutually exclusive, but one can 
aupnlement the other 

133 I C 140=1931 Cr C 121=53 All 233= 

I R 1931 All 588=32 Cr L J 1007=1931 
A L J 1015=A I R 1931 AH 49. 

-Ss. 235, Cl), 236, 237 and 403 (l)— 

S, 403 (1) will nob operate in case? co¬ 
vered by S. 235 (l)—‘Conviction for coo- 
spivdcy—Acts of cheating committed in 
pursuance of the coospiracy —S. 403 is 

no bar to suhaequont trial for cheating 

1933 Cr C 1406=35 BLR 985 = 

A I R 1933 Bom 447. 

-S. 235—Sub-Inspector beating and 

confining persons to extort confession 

' and subsoTuontly altering diary to save 

birnseU—Acts are conrectod together as 

to form one transaction 

142 I C 386=34 BLR 1090=56 Bom 488 = 
1932 Cr C 777=34 Cr L J 357 = 1 R 1933 

Bom 237=A 1 R 1932 Bom 545. 

-S. 235— One transaction — “ Coospi¬ 
racy and several offences in furtherance 
of conspiracy form one transaction anti 

can bo joint I v tried 

138 I C 708=34 BLR 598=1932 Cr C 
572=56 Bom 304=33 Cr L J 666=1 R 1932 

Bom 423=A 1 R 1932 Bom 406. 

-S. 235 (2) — Accused separately 

charged with kidnapping and abduction 
can be tried for each of such offences at 
one trial 

146 I C 305=37 C W N 1074=1933 Cr C 

11S8=A 1 R 1933 Cal 676. 

-S. 235 —Two realizabioDS by black¬ 
mail—Common purpose and design and 
continuity of action — No prejudice to 
accused who fully knew case against 

them —Trial is not bad for misjoinder 

143 1 C 120=56 C L J 73=1933 Cr C 408 = 

34 Cr L J 530=A I R 1933 Cal 308. 

- S. 235—Intention to defalcate cer- 
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tain amount— Actual method adopted 

•forms part of same transaction 

129 I C 356=1931 Cr C 40=34 C W N 
925=1 R 1931 Cal 164=32 CrL J 318 = 

A I R 1931 Cal 8. 

- S. 235—Offence under S. 201. Penal 

Code, held validly added to one under 
S 302 

*143 1 C 17 = 1933 Cr C 610=34 Cr L J 505 
= 29 N L R 251=1 R 1933 Nag 153 = 

A 1 R 1933 Nag 136. 

- S. 235—Charges of cheating and 

forgery can be tried with charge of con- 
spiracv 

141 IC 192=9 OWN 1136=1933 Cr C 168 
= 34 Cr L J 124=19 A 1 Cr R 267=8 Luck 

286=1 R 1933 Oudh 33 = 
A 1 R 1933 Oudh 86. 

- S. 235—“Same transaction” is to be 

interpreted according to facts of each 
case 

130 I C 350=8 OWN 92 = 1931 Cr C 214 = 
15 A I Cr R 138=1 R 1931 Oudh 158= 

32 Cr L J 540 = 6 Luck 441 = 
A 1 R 1931 Oudh 86. 

- S. 235—Same transaction—Same 

time and place is not necessary—Nor is 
it decisive—Purpose in view must how¬ 
ever be particular and definite 

130 1 C 796=32 Cr L J 611 = 
1931 Cr C 230=12 P L T 12 = 
I R 1931 Pat 204=A I R 1931 Pat 102. 
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-S. 235— Same transaction” sug¬ 
gests not proximity of time but con¬ 
tinuity of action and purposts 

130 I C 269=1931 Cr C 148= 
32 Cr L J 478=16 A I Cr R 57= 
I R 1931 Pat 173=A I R 1931 Pat 52. 

-S. 235- -Offences punishable under 

this section are separate and distinct 

offences—Double conviction and coose- 

cutive sentences are proper—S. 71, I. 

P. C., has no apnlicaiion 

146 I C 7=A I R 1933 Pesh 99. 

-S. 235 (l)—Where accused is guilty 

of three distinct offences he can be tried 

for two of the offences although acquit- 

ted in respect of the third 

134 I C 1004 = 1 R 1931 Sind 156= 
33 Cr L J 41 = 25 S L R 9 = 
1931 Cr C 734 = A I R 1931 Sind 116. 

-Ss. 236 and 237 — Penal Code 

(18G0), Ss. 302, 201 and 194—Pei*3on 
charged with murder may be convicted 
under S. 201 — His conviction under 
S. 194 is not illegal but ha should be 

asked to plead to charge under S. 194 
142 I C 803=34 Cr L J 445= I R 1933 All 
154 = 1932 A L J 1079 = 14 L R A Cr 13 = 
19 A 1 Cr R 52=A 1 R 1933 All 30. 

-S. 236—Married girl seized, taken 

away and raped—Charge under S. 306, 

I. P. O., for kidnapping or abduction— 


S. 236 has no application 

146 1 C 305=37 C W N 1074= 
1933 Cr C 1158=A I R 1933 Cal 676. 

-Ss. 236, 237 and 238 — Accused 

charged with substantive offence—Con¬ 
viction for abetment is not necessarily 
illegal—Each case must be considered 

upon its own merits 

139 I C 242=36 C W N 595= 

I R 1932 Cal 584=1932 Cr C 335= 

59 Cal 1192=33 Cr L J 720 = 
19 A I Cr R 1=A 1 R 1932 Cal 455. 

-S. 236 “When facta are in doubt or 

are consistent with innocence, S. 236 
does not apply 

134 I C 433=1 R 1931 Cal 817=35 C W N 
809=1931 Cr C 680=32 Cr L J 1167 = 
59 Cal 92=A 1 R 1931 Cal 528. 

-Ss. 236 and 237—S. 237 applies to 

cases falling within provisions of S. 236 
—S. 236 applies where there is doubt in 
law as to which offence is committevi— 
When facts are in doubt neither stutiou 
applies 

132 1 C 254=1931 Cr C 510 = 35 C W N 
945=32 Cr L J 892=1 R 1931 Cal 574 = 

59 Cal 8=A 1 R 1931 Cal 414. 

-Ss. 236 and 237—Evidence suffi¬ 
cient to establish charge for principal 
offence which is not framed—Conviction 

on such charge is allowed 

131 1 C 458=32 Cr L J 753=35 M L W 98= 

1 R 1931 Mad 5 22=1931 Cr C 321 = 
3 M Cr C 390=1930 M W N 1041 = 

A 1 R 1931 Mad 225. 

-Ss. 236 and 237—Person charged 

with house-breaking can be convicted of 
receiving stolen property in appeal—It 
, is better, but not necessary, to charge 
alternatively 

140 I C 431=34 Cr L J 66 = 
1932 Cr C 908=28 N L R 218 = 

I R 1933 Nag 1=A I R 1932 Nag 173. 

-Ss. 236 and 237—Accused charged 

under S. 302, I. P. C., alone—Conviction 
cannot be altered iuto one under S 411 
I. P. C. 

10 O W N 466=1933 Cr C 698= 
8 Luck 518=A I R 1933 Oudh 315. 

-Ss. 236 and 237—High Court can 

alter convictiou firm principAl offence to 

one of abetment thereof 

132 I C 529=8 OWN 755 = 
1931 Cr C 634= 32 Cr L J 905 = 
I R 1931 Oudh 289 = 17A I Cr R 12 = 
7 Luck 102 = A I R 1931 Oudh 274 

,-Ss. 236 and 237—These sections do 

not say that they are applicable only 

when facts are clear but law is doubtful 

146 I C 392=1933 Cr C 907 = 

II Rang 354=A 1 R 1933 Rang 236. 

' -S. 236 Extent of licensee’s obli- 

1 gation to maintain line in safe condition 
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CRIMINAL P. C., S. 236. 

laid down—Licensee allowing staywire 
on road in unsafe condition is guilty 
under E. 107, Electrical Eules, read with 
E. 37, Electrical Rules—Conviction in 
alternative under S. 47, Electricity Act, 
is not legal 

145 I C 710=34 Cr L J l040 = 
1933 Cr C 477=11 Rang 162= 
6 R R 53=A 1 R 1933 Rang 70. 

-S. 236 —S. 236 applies only to those 

rare cases in which prosecution cannot 

establish exclusively any one oifence 

134 I C 1004=33 Cr L J 41= 

I R 1931 Sind 156=25 SLR 9 = 
1931 Cr C 734--A I R 1931 Sind 116. 

-S. 237 —Accused charged under 

S. 366, X’enal Code — High Court can 

convict him for rape 

141 1 C 127 = 34 Cr L J 100= 

1 R 1933 All 59=13 L R A Cr 140= 
18 A i Cr R 297 = 1932 Cr C 698 = 
1932 A L J 776=A I R 1932 All 580. 

■-S. 237 —Accused charged under 

S. 302, Penal Code, can be convicted 

under S. 302/114, Penal Code 
139 1 C 242=36 C W N 595=1 R 1932 Cal 
584 = 1932 Cr C 335=59 Cal 1192=33 

Cr L J 720=19 A I Cr R 1 = 
A I R 1932 Cal 455. ■ 

-Ss. 237 and 297 — Charge undor | 

S. 395, Penal Code—In charging jury 

Court making reference to Ss. 448 and 

323, Penal Code—Conviction under 

latter section without charge—Such 

conviction is bad in law • 

132 I C 254=1931 Cr C 510=35 C W N 
945=32 Cr L J 892=i R 1931 Cal 574= 

59 Cal 8=A i R 1931 Cal 414. 

--S. 237—SbamiJ Act (1899), Ss. 62-B 

and 64-.\—Complaint brought under 
S. 64 A—Before accused can be convi¬ 
cted under S. 62.B his attention must 

be drawn to such fact 

1933 Cr C 1414=A I R 1933 Lah 959. j 

-Ss. 237 and 238—Trial under Ss. 302 ^ 

and 149, I. P. C,—Conviction for hurt to | 
companion of deceased without charge ^ 
under S. 323. I. P. C.. is competent 

136 1 C 721=1931 Cr C 854=1 R 1932 Lah 
257=33 P L R 952=33 Cr L J 315= I 

A I R 1931 Lah 566. i 

-S. 237— For application of S. 237 t 

there should be no doubt about face’s i 
65 M L J 723 = 1933 M W N 718=1933 

M Cr C 248=38 M L W 760 = 

A I R 1933 Mad 843. 

-S. 237—Accused can be convicted ! 

of offence dilferonb from one with which I 

he is charged _ 

142 I C 702=19 A I Cp R 170=10 OWN 
134=1933 Cr C 317=34 Cr L J 385= I R 

1933 Oudh 120=8 Luck 474= ) 
A I R 1933 Oudh 162. 1 


CRIMINAL P. C , S, 239 

- Ss. 239 {d) and 537—Four persons 

committing certain offence to person 
on particular day—Another person com¬ 
mitting ditferent offence to same person 
next day—Joint trial of 6vo persons is 

illegal and is nob cured by S. 637 
144 1 C 974 = 19 A I Cr R 319=1933 Cr C 
627=14 L R A Cr 107=6 R A 24= 
34 Cr L J 863=A I R 1933 All 354. 

- S. 239 (d )—‘ Same transaction’'— 

Meaning—Two police officers having 
sexual incercourse with defenceless wo¬ 
man in police station one after another 
—Joint trial is r\ot illegal 

144 I C 985=35 B L R474=20 A 1 Cr R 
332=1933 Cr C 678=57 Bom 400=6 R B 

25=34 Cr L J 870=A I R 1933 Bom 266. 

-S. 239 (/)—Phrase “ possession 

which has been transferred by one of- 
foncd” has reference to original theft of 
stolen property 

137 I C 146=34 BLR 301 = 1932 Cr C 
305=1 R 1932 Bom 231 = 33 Cr L J 394= 

A 1 R 1932 Bom 201. 

--S. 239—One person arrested with 

revolutionary leaflets—Another while 
distributing at another place—Latter 
can be charged under S. 120-B in order 

to make joint trial possible 

145 I C 814=37 C W N 426=1933 Cr C 

967=A I R 1933 Col 603. 

-S. 239 (g )—Joint trial of three per¬ 
sons charged under Ss. 240, 213 and 

240,243/109 respectively is illegal 

146 I C 261 = 1933 Cr C 348 = 

A I R 1933 Lah 228. 

-S. 239—Joint trial of ditlerenb set 

of persons under Ss. 401 and 413, Penal 
Code, is illegal 

138 I C 424=33 P L R 736=1932 Cr C 
624 = 33 Cr L J 584=1 R 1932 Lah 488= 

A 1 R 1932 Lah 486. 

-S. 239—Whether offences under 

S. 366 and under S. 68 committed by 
different persons can be tried together 
(Quaere) 

135 I C 677=1932 Cr C 247=33 Cr L J 
190 = 17 A I Cr R 397 = 33 P L R 485= 

1 R 1932 Lah 149=A I R 1932 Lah 203. 

-S. 239 id )—Accused opening sluice 

of feeder channel of tank in spite of 
watchman's objection once in the even¬ 
ing and then next morning—Both these 

acts formed part of same transaction 

13 1 ! C 458=3 2 Cr L J 733=35 M L W 
98=1 R 1931 Mad 522=1931 Cr C 321= 

3 M Cr C 390=1930 M W N 1041 = 

A i R 1931 Mad 225. 

-S. 239^—Joint trial in absence of 

evidence of prior consultation or com¬ 
munity of purpose is bad 

146 I C 116=16 N L J 196=6 R N 74= 

A 1 R 1933 Nag 368, 



862 


861 


Current Digest, 1931-1933 


CRIMINAL P. C., S. 239 1 

■-S. 239—?ame transaction illustra- j 

ted—Trespass and attack held not with- | 

in common object of the assembly i 

142 I C 684 = 9 OWN 1109=1933 Cr C 
57=34 Cr L J 393=8 Luck 199 = 1 R 1933 

Oudh 127=A I R 1933 Oudh 19. 

- S. 239 —Different persons misap¬ 
propriating several sums independent¬ 
ly—Joint trial is bad 

141 I C 338=11 Pat 779=1933 Cr C 212= 

I R 1933 Pat 72=A I R 1933 Pat 91. 

- S. 239 [c )—Factories Act—Offen¬ 
ces under, are of same kind. i 

136 1 C 289=13 P L T 252=33 Cr L J 274= 

1932 Cr C 414 = 17 A I Cr R 36 = 
IR 1932 Pat 65=A 1 R 1932 Pat 188. 

•- S. 239 —Joinder of charges doubt- 

ful—Procedure prescribed by law should | 
bo followed 

130 I C 796=1 R 1931 Pat 204=12 P L T 
12=1931 Cr C 230=32 Cr L J 611= I 

A 1 R 1931 Pat 102. ; 

-S. 239—Complaint of dacoity with 

murder—All can be tried together i 

146 I C 196=6 R R 78=1933 Cr C 1015= i 

A 1 R 1933 Rang 271. 

-S. 239 — One of three accused 

charged with misappropriating sum of . 
money and second with smaller portion 
of that sum and third with abetting the ^ 
two—Each act of misappropriation com 
plete in itself—There is misjoinder of 
charges 

132 1 C 548=8 Rang 632 = 1931 Cr C 378= 
32 Cr L J 930 = 1 R 1931 Rang 180= : 

A 1 R 1931 Rang 90. I 

- S. 239 —Receiver from receiver of ' 

stolen property jointly tried with : 

receiver and thieves—Held former was j 

likely to be prejudiced by joint trial 

and that he should be tried separately 

1933 Cr C 1430=A I R 1933 Sind 390. 

- S. 239 —Joint trial of person charged 

under Ss. 215 and 411, I. P, C., with 
another under S, 411, there being no con¬ 
nexion between the two, is illegal 

1933 Cr C 1180=A I R 1933 Sind 352. 

-Ss. 242, 535 and 537—Omission to 

state particulars in accordance with 

S. 242 not accompanied by failure of 

justice is cured by Ss. 535 and 537 
140 1 C 113=33 Cr L J 938=1932 Cr C 678 
= 28 N L R 163=1 R 1932 Nag 134 = 

A 1 R 1932 Nag 127. 

Ss. 243 and 244—Under S. 243 
Court has discretion to accept or not ac¬ 
cused 3 plea of guilty—Court accepting 
plea but proceeding to hear evidence— 
Evidence not proving charge—Court can¬ 
not go back on plea of euiltv 

131 I C 473 = 33 BLR 340=1 R 1931 Bom 

297=1931 Cr C 339=32 Cr L J 719 = 
16 A 1 Cr R 322=A 1 R 1931 Bom 195 (F B). 


CRIMINAL P. C., S. 243 

-S. 243—Taking of evidence before 

accepting or rejecting plea of guilty in 
itself dees not preclude Court from con¬ 
victing accused on that plea 
131 I C 473=33 BLR 340=1 R 1931 Bom 
297=1931 Cr C 339=32 Cr L J 719=16 A 
I Cr R 322=A I R 1931 Bom 195 (F B) 


-S. 243 —Person convicted on charge 

under S. 386 (1) (a), Calcutta Municipal 
Act, on plea of guilty—No evidence taken 
nor plea recorded in accordance with 
provisions of S. 243 —Plea denied—Con¬ 
viction held not sustainable 

141 I C 864=36 C W N 132= 

I R 1933 Cal 207=A I R 1932 Cal 117 

S. 243 —Admission of truth of alle¬ 
gations on which charge is based is not 
legal admission 

134 I C 261=1 R 1931 Nag 133=14 N L J 

39=1931 CrC 452=32 Cr L J 1132 = 

A 1 R 1931 Nag 100. 

o. 243 Scope — -Disobedience of 
command to disperse is not ingredient 
of offence under S, 17, Criminal Law 
Amendment Act—Admission of not hav¬ 
ing dispersed in spite of orders of police 

is not admission for purposes of S 17 
140 I C 697=1932 Cr C 902 = 26 SLR 345 
=34 Cr L J 67=1 R 1933 Sind 16= 

A I R 1932 Sind 211. 

S. 243 One admission for several 
accused is bad 

140 I C 67=1932 Cr C 902=26 SLR 345 
=34 Cr L J 67 = 1 R 1933 Sind 16= 

A I R 1932 Sind 211. 








without taking evidence of witnesses 
named in complaint—Procedure cannot 
be justified 

140 I C 150=54 AJl 416=34 Cr L J 18= 
17 A 1 Cr R 325—13 L R A Cr 55=1932 Cr 
C 204 = 1 R 1932 All 639=1932 A L J 168= 

A I R 1932 AH 188. 


-Ss. 244, 256 and 208—“To take all 

I such evidence as may be produced in 
support of the prosecution’’ means not 
only examination-in-chiei but also cross- 
examination and re-0.\amination unless 
express provision is made for cross.esa- 
' mination as in Ss. 208 and 256 

, 136 1 C 572=1931 Cr C 973=1932 A L J 
1 =I R 1932 AM 220 = 54 AH 212=13 L R A 

Cr 17 = 17 A I Cr R 127 = 33 Cr L J 310 = 

, A I R 1931 All 621. 

' -S. 244—Summons case—Court has 

* no discretion to refuse to compel atten- 

dance of witness on whom process has 
been issued 

146 I C 54=14 P L T 453=6 R P 232 — 
I C 103S=.A 1 R 1933 pJitT. 

1 b. J45 Acquittal under S. 245 
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CRIMINAL P. c., S. 245 

without recording evidence is illegal 
136 I C 314=1 R 1932 Mad 282 =18 A I 
Cr R 15 = 33 Cr L J 274=35 M L W 140= | 
1932 Cr C 5=1931 M W N 1050= > 

A I R 1932 Mad 25 (2). i 

- S. 245 — A filing complaint against ! 

T under Ss. 504 and 506, Penal Code —A j 
alleging compromise, T denying it— i 
Order of acquittal without inquiring i 
whether case was or was not compounded ! 
is bad in law and prosecution of com¬ 
plaint under S. 211, Penal Code, should ' 

be seh aside ! 

135 1 C 271=33 Cr L J 109=17 A I Cr R I 
266=25 SLR 341=1932 Cr C 39 = 

I R 1932 Sind 31=A I R 1932 Sind 7. 

- S 247 —Case called up—Complain¬ 
ant absent—Magistrate in his discretion 

rnav dismiss case i 

138 I C 288=1932 Cr C 662 = 1 R 1932 Mad 
546 = 36 M L W 379=33 Cr L J 579= 

5 M Cr C 181 = 1932 M W N 647= ' 

A 1 R 1932 Mad 563 

- S. 247 —Complainant dying—Court 

has power to continue trial 
137 I C 91 = 33 Cr L J 407=1932 Cr C 372 

= 28 N L R 49=18 A I Cr R 31 = 


CRIMINAL P. C., S. 250 

plainant can be proceeded under S. 250 
144 I C 922=35 BLR 484=20 A I Cr R 
343=1933 Cr C 656 = 6 R B 30=34 Cr L J 

878—A I R 1933 Bom 233. 

Ss, 250 and 422 — Appeal from 

order under S. 250—No notice of appeal 

to accused whom compensation has been 

ordered to be paid is necessary—But 

generallv is should be siven 

137 I C 129 = 34 BLR 289=1932 Cr C 236 

=33 Cr L J 392=18 A I Cr R 11=1 R 1932 

Bom 221=A I R 1932 Bom 177. 

-S. 250—False complaint or false 

information on more suspicion is false 

and vexatious within S. 250 

137 1 C 129=34 BLR 289=1932 Cr C 236 

=33 Cr L J 392=18 A I Cr R 11=1 R 1932 

Bom 221=A I R 1932 Bom 177. 

-Ss. 250 and 423 (IJ (c) —Judge in 

appeal can go into facts of case to deter¬ 
mine its falsity or vexatious nature — 
Though acquittal cannot be set aside, 
appellate Court can set aside order under 
S. 250 

136 I C 140=35 C W N 1151=1 R 1932 Col 
188=58 Cal 1436 = 1932 Cr C 105=33 
Cr L J 269=17 A I Cr R 401= 

A 1 R 1931 Cal 120. 


! R 1932 Nag 50 = A I R 1932 Nag 72 

■-Ss. 248 and 404—Withdrawal of ^ 

case by prosecution can be done with 

permission of Court 

146 I C 387=1933 Cr C 1178= I 

A I R 1933 Lah 884. 

-S. 248—Order permitting with¬ 
drawal of case must contain material ! 
showing good ground for permitting with 
drawal—But omission to place such 
material in the order is ground for in. 
terforence unless there is no material on ; 

which such order could be passed 

1933 Cr C 1340=A I R 1933 Sind 357. 


-S. 250— Notice to person getting 

comnensation is not compulsory 
143 I C 86=34 P L R 442 = 34 Cr L J 533 
= 1933 Cr C 816=1 R 1933 Lah 310= 

A I R 1933 Lah 545 (2). 

-S. 250—Before passing order of fine 

finding that accusation was false should 
be arrived at 

140 I C 680=34 Cr L J 30=33 P L R 670 = 

1932 Cr C 718=1 R 1933 Lah 26= 

A 1 R 1932 Lah 554. 

-S. 250—Order to pay compensation 

to Government is illegal v 

146 I C 14 = 1933 CrC 1247=6 R N 69= 

A I R 1933 Nag 296. 


- S. 250—Magistrate discharging and 

acquitting accused c^n take action under 

S. —^Complainant is then entitled to 

show that complaint is neither false 

nor vexatious o* frivolous 

1933 A L J 1369=A I R 1933 All 814. 

-S. 250— S. 250 does nob apply to 

cases exclusively triable by Court of 

Beseiona — Whebbor S. 250 applies to 

parbiculs’-r case should be determined 

fron^ form of proceeding and not from 

romnlainb filed under particular section 
131 i C 36 -32 Cr L J 670 = 1 R 193! All 340 
= 19 31 Cr C 611=53 All 461 = 1931 A L J 
898 = 16 A j Cr R 353 = 12 L R A Cr 147 = 

A I R 1931 All 355. 


-S. 250—Accused discharged—Sub¬ 
sequent proceedings under S. 250 initi¬ 
ated by accused—Order for compensa¬ 
tion on such proceedings is bad — 
Magistrate must act on his own initiative 
—Order for showing cause must be con¬ 
tained in the order of discharge or ac¬ 
quittal itself 

146 I C 14=1933 Cr C 1247=6 R N 69= 

A 1 R 1933 Nag 296. 

-S. 250—Opportunity 6o show cause 

must be given to complaioant or infor¬ 
mant—Order for compensation without 

such oppmtnnity is bad 
140 1 C 652--9 OWN 943 = 1933 Cr C 70 
=34 Cr L J 44=1 R 1933 Oudh 8= 

A I R 1933 Oudh 37. 


-S. 250 — Criminal proceeiings 

brought not bona fide bub to bring pres¬ 
sure bn opponent in civil suit—Com. 


-S. 250—Whether order awarding 

compensation under S. 250 is order 
“consequential” or “inoidental” to order 
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of discharfje or acquitted (Quaere) 

145 I C 837=11 Rang 361 = 1933 Cr C 1084 
=6 R R 64=A I R 1933 Rang 288 (F B). 

-S. 250—Gocuplaint must be false 

and frivolous or vexatious—Complainant 
should then be called upon to show 
cause—Magistrate has to record cause 
and reasons for ordering compensation 
144 I C 412 = 1933 Cr C 796=34 Cr LJ 
767=1 R 1933 Sind 186=27 SLR 78= 

AIR 1933 Sind 226. 

-S. 250—S. 250 does not apply to 

case instituted at the instance of police 
138 I C 635=26 SLR 299=33 Cr L J 644 
= 1932 Cr C 692=1 R 1932 Sind 85 = 

A 1 R 1932 Sind 156. 

-S. 250—While making order under 

S. 250 Court should see that complaint 

was false, etc. 

138 1 C 635 = 26 SLR 299 = 33 C L J 644 = 
1932 Cr C 692 = 1 R 1932 Sind 85= 

A 1 R 1932 Sind 156. 

-S. 250—Powers under S. 250 are 

to be exercised in At and proper cases 

138 I C 635 = 26 SLR 299=33 Cr L J 644 

= 1932 Cr C 692=1 R 1932 Sind 85 

=A 1 R 1932 Sind 156. 

-Ss. 251 to 259—Ch. 21 applies to 

Presidency Magistrates also 

139 I C 755=33 Cr L J 828=1 R 1932 Cal 
651 = 36 C W N 791=55 C L J 448=1932 

Cr C 889=A 1 R 1932 Cal 865. 

-S, 252—Accused has no absolute 

right of cross-examination before charge 
136 I C 572 = 1931Cr C 973=1932 A L J.5 = 
1 R 1932 All 220 = 54 All 212 = 13 L R A Cr 
17 = 17 A I Cr R 127 = 33 Cr L J 310= 

A 1 R 1931 All 621. 

-S. 252 — (Per Srivastava, J.) Ac. 

cused has absolute right to cross-examine 
prcsecution witnesses before charge — 
Proceedings are judicial proceedings 
governed by Evidence Act (1872), 
S. 138 —(Per iTisc/e, J Contra) Accused 
has no such absolute right — Pro¬ 
ceedings are in nature of inquiry only 

140 I C 689=1932 Cr C 838=34 Cr L J 58 
= 19 A I Cr R 77=9 O W N 782=1 R 1933 

Oudh 10=A I R 1932 Oudh 298. 

-S. 253—Order of discharge should 

not he lightly set aside in reviaion 
143 I C 289 = 35 BLR 245=1933 Cr C 470 
= 34 Cr L J 564—57 Bom 430 — 20 A I Cr R 

278=A I R 1933 Bom 158. 

-Ss. 253 and 209—There is no dis¬ 
tinction between order of discharge 
passed under S. 203 and that passed 
under S. 253 

143 I C 239-35 B L R 245^1933 CrC470 
= 34 Cr L J 564—57 Bom 430 — 20 A I Cr R 

278 = AIR 1933 Bgmi53. 

-Ss. 253 and 221—Charge cf lesser 

offence implies and connotes discharge 

1931-33 T. L>.—5 5 56 


EST. 1931-1933 

CRIMINAL P. C. S , 253 

regarding more serious offence 

133 I C 638 = 1931 Cr C 642=32 Cr L J 

1029 = 1 R 1931 Lah 814 = 
A 1 R 1931 Lah 402 (2). 

-S. 253 — Complaint under certain 

sections—Charge under different section 

amounts to discharge under sections 

complained against 

139 I C 852=36 M L W 623=33 Cr L J 
825=1932 M W N 1218 = 5 M Cr C 346= 
1933 Cr C 109=A I R 1933 Mad 65 (2). 

- S. 254 — Magistrate not bound to 

frame charge unless it is warrant case— 

Omission to frame charge is however no 

ground for setting aside conviction — 

Trial should be recommenced if accused 

is prejudiced after framing of charge 
129 1 C 369=1931 Cr C 7=1 R 1931 All 
145=1930 A L J 1314=12 L R A Cr 32 = 
15 A I Cr R 225=32 Cr L J 313 = 53 All 

206=A 1 R 1931 All 7. 

-S. 254—S. 25i is mandatory and is 

applicable even to Presidency Magistra. 
tes 

139 I C 755 = 33 Cr L J 828=1 R 1932 Cal 
651=1932 Cr C 889=55 C L J 448=36 C 

W N 791=A I R 1932 Cal 865. 

- S. 254 —No failure ot justice—Ob¬ 
jection as to absence of charge not taken 
—Conviefion cannot be sot aside 
139 I C 755=33 Cr L J 828=1 R 1932 Cal 
651 = 1932 Cr C 889 = 36 C W N 791 = 
55 C L J 448=A I R 1932 Cal 865. 

-S 254 — Court can call any mate¬ 
rial witness at any time—Such evidence 
must be considered while passing order 
under S. 254 

144 l^C 331=1933 Cr C 819=34 P L R 719 
= 34 Cr L J 735=1 R 1933 Lah 446 = 

A I R 1933 Lah 561, 

-S. 254 — Application —Magistrate 

not disposing case, although competent 
to do so himself is guilty of failure to 

comnlv with provisions of S. 254 
138 I C 701 = 33 Cr L J 680 = 33 P L R 185 = 
1932 Cr C 328 = 1 R 1932 Lah 528= 

A I R 1932 Lah 263 

-S. 254'— Complaint under certain 

sections—Charge under different section 
amounts to discharge under sections 
complained against 

139 1 C 852 = 36 M L W 623 = 33 Cr L J 
825=1932 M W N 1218 = 5 M Cr C 346 = 
1933 Cr C 109=A 1 R 1933 Mad 65 (2). 

S. 254 Cotnplaint under certain 
sections— Ciiarge and acquittal under 
another—Retrial ordered—Trying Magis¬ 
trate cannot frame charge under sec¬ 
tions complained against 

139 I C 852=36 M L W 623 = 33 Cr L J 
825=1932 M \V N 2218 = 5 M Cr C 346 = 
1933 Cr C 109 = A i R 1933 Mad 65 (2^ 

-S. 255—Plea ot guilty— Accused 
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criminal P. C . S. 255 

neecl not be convicted on the plea 

141 I C 192=9 OWN 1136=1933 Cr C 
168=34 Cr L J 124=19 A ICr R 267= 
8 Luck 286 = 1 R 1933 OudL 33= 

AIR 1933 Oudh 86. 

-Ss. 256 (2) and 342—Written state- 

nient of accused should be allowed even 
in Sessions trial— It cannot however 
take place of examination under S. 342 
145 I C 481=1933 A L J 799=14 L R A Cr 
R 259 = 20 AICrR 145=1933 Cr C 1202 = 

34 Cr L J 967=6 R A 65= 
A I R 1933 All 690. 


-Ss. 256, 244 and 208—‘To take 

ail such evidence as may he produced in 

support of the prosecution ” means not 

only fexaminatioD-in-chief but also cross- 

examination and re-examination unless 

express provision is made for cros9-ex- 

a-oination ns in Ss. 208 and 2ot) 

136 I C 572=1931 Cr C 973 = 1932 A L J 
K = 54 Ali 212=13 L R A Cr 17=17 A l*Cr R 
127 = i K 1932 All 220 = 33 Cr L J 310 = 

A I R 1931 All 621. 


-*S. 256—Kighu of defence to cross- 

examine prosecution witnesses in the 

order it wishes — Discretion of Court 

should bo exercised in favour of defence 
142 1 C 479 = 37 C W N 288=1933 Cr C 
235 = 34 Cr L J 347=A 1 R 1933 Cal 189. 


--Ss. 256 and 257— Scojjo of S. 250 is 

restricted to cases only where charge is 
framed before all prosecution witnesses 
are examined and 257 explained—Words 
after he. has entered upon his defence" . 
in S. 257. rule out such contention > 
139 1 C 203=33 Cr L J 738 = 1 R 1932 Mod 
641=37 M L W 134 = 5 M Cr C 265= 1932 

M \V N 857=1932 Cr C 589= 

A I R 1932 Mod 559. 


Ss. 256 and 257—Charge framed 


h'ailure to ask accused whether they 
wished to cross-examine— Whole pro- 
oeedina is viti'iTed 

139 I C 203:-=l R 1932 Mad 641 — 33 Cr L J 
-57 jyj L. W 134 = 5 M Cr C 265--1932 
' M \V N 857 = 1932 Cr C 589= 

A I R 1932 Mod 559^ 

- Ss. 256 and 257 —Court caunofc re¬ 
fuse to allow accused to cross-examine 
prosecution witnesses before charge is 

IsoTc 203 = 1 R 1932 Mad 641~33 Cv L J 
738-37 M L W 134 = 5 M Cr C 265=1932 

M W N 85A=l932lCr C 589 = 
A 1 R 1932 Mad 559 

•-S. 256—Sumniurv trinl in warrant 

case—No charge framed —Further cross- 

oxarnination cannot be claimed as of 


137 I^C 684 = 33 Cr L J 506--I R 1932 Oudh , 
2*57=18 A I Cr R 259=7 Luck 699 = 9 O W 

N 334 -1932 Cr C 405 = 
-A I R 1932 Oudh 242. j 


CRIMINALP. C., S. 256 

-Ss. 256 and 537— Non-compliance 

does not vatiate trial and can be cured 
by S. 537— (Obiter) 

137 I C 684 = 33 Cr L J 506=1 R 1932 
Ondh 257=18 A I Cr R 259=7 Luck 699= 

9 O W N 334 = 1932 Cr C 405= 

AIR 1932 Oudh 242. 

-S. 256—Persons, taking no part in 

proceedings, cannot take exception to 
procedure of the Code 

120 I C 166=1 R 1931 Oudh 86=7 OWN 
1048 = 32 Cr L J 330=1931 Cr C 129= 

A 1 R 1931 Oudh 73. 

- S. 256—PrincipleunderlyingS. 256 

—Accused is allowed to cross-examine 
witnesses for prosecution after framing 
of charge because he is nob informed of 
exact cr.so that he has to meet until 
charge is framed 

142 1 C 752=1933 Cr C 277=1 R 1933- 

Rang 52=34 Cr L J 468= 
A I R 1933 Rang 29 

■-Ss 256 and 110 — S. 2oo does nob 

applv to proceedings under S. 110 
142 I C 752=1933 Cr C 277=34 Cr L J 468' 
= \ R 1933 P.ang 52=A I R 1933 Rang 29. 

- S. 256—Non-compliance of provi¬ 
sions by trying Magistrate—Possibility 
of prejudice to accused — Conviction. 

should be set aside 

1933 Cr C 333 = A I R 1933 Sind 135. 

-Ss. 256, 257, 106. 112 and 118— 

S. 256 does not apply to proceedings un¬ 
de >■ C h. 8 

140 I C 170=1933 Cr C 32=34 Cr L J 9=19« 
A I Cr R 96=27 SLR 19=A1 R 1933}Sind 8. 

- S. 257 (1) — Magistrate not con¬ 
sidering application to be made for vexa¬ 
tion or delay or for defeating ends of 
ju«*tico — Ho cannot refuse to summon 
witnesses even tiiough number of witnesses 

mav be inconveniently large 

137 I C 686=33 Cr L J 528=54 All 331 = 
17 A I Cr R 48 = 1 R 1932 All 351 = 1932 Cr 
C 150=1932 A L J 30=13 L R A Cr 1 = 

A I R 1932 All 125. 

- S. 257—Order refusing to summon 

witness can be justified for reasons in^ 

Cl 1 provided order statei? them 

AIR 1933 Lah 1020. 

•- S. 257 — Magistrate must ttx fees 

of expert witness and cannot leave it to 

parties to do it for him 

139 I C 508 = 33 Cr L J 761 = 1932 Cr C 619 
=33 P L R 811 = 1 R 1932 Loh 581 = 

A 1 R 1932 Lah 481. 

- S. 257—Magistrate must issue sum- 

triouses for attendance of witnesses c£ 
defence 

130 I C 816 = 31 P L R 949=1931 Cr C 120‘ 
= 32 Cr L J 620=A I R 1931 Loh 56 (2). 

-S. 257, Proviso — Prosecution wit¬ 
nesses, if present, can be allowed to be; 
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oroas-examinecl at defence stage 
140 I C 117=33 Cr L J 940 = 1932 Cr C 746 
= 28 N L R 254 = 1 R 1932 Nag 133= 

A 1 R 1932 Nag 137 (1). 

-S. 257 — Magistrate refusing ad¬ 
journment for cross-examination of prose¬ 
cution witness when defence counsel ab¬ 
sent—Magistrate held to have acted un- , 
reasonably 

138 I C 700 = 1932 Cr C 345=33 Cr L J 731 I 
=I R 1932 Nag 87=A 1 R 1932 Nag 71. 

-S. 257—S. 257 is mandatory and 

Magistrate should issue process for at- : 

tendance of witness unless application of 

accused is for vexation or delay 
134 I C 476 = 1 R 1931 Oudh 380=8 OWN 
791 = 1931 Cr C 818 = 32 Cr L J 1176= 

A I R 1931 Oudh 386. 

-S. 257 — Discretion exercised by : 

Magistrate in disallowing further cross- 
examination of prosecution witness — , 
Objection not taken in appeal before 
Sessions Judge — High Cjurt will not 
entertain ground in revision i 

1933 Cr C 1360 = A I R 1933 Pat 598. I 

-S. 257 — Magistrate once issuing 

process must compel attendance of wit- : 

ness subject onlv to S. 257 (2) ; 

130 I C 799=12 P L T 372=3 2 Cr L J 613 = 

I R 1931 Pat 207=1931 Cr C 523=16 A I 

Cr R 261=A I R 1931 Pat 207. 

S. 257—Magistrate has discretion ; 
to grant or refuse application under ! 
R. 257 ' 

142 I C 752 = 1933 Cr C 277 = 34 Cr L J 468 ' 
— I R 1933 Rang 52^^A 1 R 1933 Rang 29. 

Ss, 25t;i (l) and 537 — Procedure 

directing accused to be acquitted without 

writing judgment is irregular — Defeat 

is cured by S. 537 if failure of justice is . 

not caused owing to such irroquluritv 

145 I C 664=1933 Cr C 1143 = 34 Cr L J 
1036=1033 A L J 1244=6 R A 139= 

A I R 1933 All 660. 

-S. 25S — Warrant case — Charges i 

frame.i—Parties not appearing on ad- ’ 
journsd date — Magiscrubo cannot act • 
under S. 258 

143 I C 83=1933 Cr C 494 = 37 C W N 712 
=34 Cr L J 498-=A I R 1933 Cr.l 358 (1). 

Ss. 258 and 439 — Charges framed — 
Accused discharged on complainant’s 
withdrawal of complaint—Order of dis. j 
charge though incorrect cannot bo set ' 
aside by complainant in revision ' 

p L R 181 = 34 P L R 630 = 
1933 Cr C 585 = 34 Cr L .) 718 = 1 H 1933 ' 

bah 43G=A i R 1933 Lah 323. 

Ss. 259 and 3o0—First Class Bench ' 
paif.l\ trying case under summary powers 
After charge case transferred to Se¬ 
cond Class Magistrate having no sum- ‘ 


CRIMINAL P. C.. S. 259 

mary powers — He discharging accused 
owing to complainant’s default—Second 
Class Magistrate’s trial must be de novo 
— Hence another complaint by same 
complainant on same facts would not be 
barred under S. 350 

138 I C 581=33 Cr L J 653 = 1 R 1932 Mad 
594 = 55 Mad 795=1932 Cr C 509 = 62 
M L J 738=35 M L W 760=5 M Cr C 54 = 

1932 M W N 244=A I R 1932 Mad 505. 

-S. 259—Dismissal of complaint or 

application is discretionary—Refusal to 
dismiss is no ground for interference in 
revision 

1933 Cr C 1315=10 OWN 1037 = 

AIR 1933 Oudh 430. 

- S. 259—Change in constitution of 

Bench after framing of charge—Accused 
claiming de no^o trial—Discharge of ac¬ 
cused under S. 259 owing to absence of 
complaint does not bar fresh trial on 
fresh complaint hv complainant 

1933 Cr C 1311=A I R 1933 Pesh 78. 

-S 259—Discharge under S. 259 can 

only bp before framing of ch.'iiffe 

1933 Cr C 1311=A I R 1933 Pesh 78, 

-S. 260—Jurisdiction to try sum¬ 
marily is derived from nature of charge 
130 I C 484 = 1930 A L J 1490 = 1 R 1931 
All 276=1931 Cr C 123=12 L R A Cr 
64 = 32 Cr L J 556=15 A I Cr R 463 
= 53 AI! 2i8=A i R 1931 AH 51. 

S 260—Summary procedure is in¬ 
appropriate in case of Government ser¬ 
vants—Station Suparinbendent appointed 
hv Municipality is public servant 
135 i C 220 = 33 Cr LJ 108 = 33 P L R 177 = 
1932 Cr C 181 = 17 A I Cr R 233 = 1 R 
1932 Lah 92 = A I R 1932 Lah iS8. 

S. 250—Case of petty charactei— 
Discretdon held nroperiv exercised 
143 1 C 208 ^^9 O vV N 1196=1933 CrC 90 
= 34 Cr L J 547=1 R 1933 Oudh 170= 

A I R 1933 Oudh so. 

S, 260 Sub-Judge with powers of 
l9t Class Magistrate and power to try 
cases under S. 2G0 transffi red—Unless 
ha is e-epoweved i)y fresh notification he 
cannot exercise such powers. 

1933 CrC i438---A ! R 1933 Sind 93. 


'Ss. (' 2 ) and JJi) Suminary 

trial by Magistrate for ctTence under 
A. Btjnal Coilo Gas© forwarded to 
District ^^agi3trate under S. 349—jJis, 
trict Magistrate should tvr cap® 

137 I R 208=33 Cr L J 472=1 R 1932 All 
320=13 LRACr91 = 18AICrR3 
-^1932 Cr C 595 = A I K 1932 AiJ 50'/. 

S. 2o2 (I) :i5ummp.ry (rial in 
warrant case No charge frarned—Fur¬ 
ther cross-examination caiu.ot be claimed 
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CRIMINAL P. C., S. 262 
as of rifjbt 

137 I C 684=1 R 1932 Oudh 257=1932 Cr 
C 405=9 OWN 334=33 Cr L J 506= 
18 A I Cr R 259=7 Luck 699= 
A 1 R 1932 Oudh 242. ^ 

-S. 263—In summary trials likely to j 

bo adjourned for a long date, Magistrates j 
should make sufBcient memorandum to 

euable them to write proper judgment ' 
129 I C 339=32 BLR 1499 = 1 R 1931 : 
Bom 147=32 Cr L J 276=1931 Cr 
C 190=A I R 1931 Bom 142. 

-S. 263 — Magistrate trying case 

summarily should see that record shows 
necessavv ingredients of offenc® 

130 I C 425=1931 Cr C 97=32 P L R 52= 

I R 1931 Lah 297 = 32 Cr L J 532=16 
A I Cr R 5=A IR 1931 Lah 33. 

-S. 263 ih )—Magistrate must record j 

reasons for conviction 
136 I C 641=33 Cr L J 342=7 Luck 498= 
193 2 Cr C 161=8 OWN 1376=1 R 1932 
Oudh 129=A 1 R 1932 Oudh 98. i 

-S. 264- -Evidence for and against i 

accused must be fairly stated—Finding 

must be justified by evidence 

143 1 C 67 = 34 Cr L J 489 = 55 All 91 = 13 
LRACr 157=1933CrC42=1932ALJ 
1125=18 A I Cr R 393=A I R 1933 All 31. 

“—S. 2G4 (l)—Court has discretion in , 
mode of recoiding evidence—Case hotly 
contested—Magistrate should not try it 
summarily 

131 I C 174 = 32 Cr L J 689=1 R 1931 Mad 
510 = 16 A I Cr R 330=1931 Cr C 329= 

4 M Cr C 92=33 M L W 3 11= 1931 M W N ) 

118=A I R 1931 Mad 233 (1). ; 

-S. 264 —Accused dischargd under 

S. 152, Penal Code, can be charged 
under S. 1 GO 

145 I C 624 = 34 Cr L J 1044=1933 Cr C I 
537 = 6 R S 33=A I R 1933 Sind 173. 

-S. 269 —Rioting excluded from jury 

—Cilence uudor S. 325 triable by jur^,— 

Charge under S. 025/1-19. Penal Code, , 

is I’.ct triable ijy jury, but by Judge with , 

a? sensors , 

142 I C 800=193 2 A L J 1103 = 14 L R A Cr 
19=19 A I Cr R7l=1933 Cr C 283 = 
34 Cr L J 441: -55 All 68 = 1 R 1933 ! 
All 155=-A I R 1933 All 128. 

-S. 2G9—Trial by jury is more ad 

V Li.tagocus to accused than one by as 
sessf.r-i 

134 IC 347 = 33 BLRG75=I931CrC 569 
- 53 Bom 576 — 32 Cr L J I 147^1 R 1931 
Bon-. 459 = A 1 R 103 1 Bom 3 13 (S B). 

-S. 269 — l»ocal (lovcrumont only 

and not Uigli Court can decido whether a 

Sessions Court shall try cases with jury 

or 

134 I C 347 = 33 BLR 673=19.3 1 Cr C 569 , 
Bom 576 = 32 Cr J 1 147 = 1 R 193 1 
Bom 459 = A I R 1931 Bom 313 (S B). ! 


CRIMINAL P. C.. S. 271 
-S. 271—Joint trial—Practice of re¬ 
fusing to accep tpleas of guilty in Indian 
Courts deprecated 

131 I C 142=35 C W N 490=1931 Cr C 
405=32 Cr L J 667 = 58 Cal 1214= 

A 1 R 1931 Cal 341. 

-Ss. 271 and 272 — After plea of 

guilty person ceases to be accused person 

and so also after conviction 

131 I C 142=35 C WN490 = 1931 Cr C 405 

= 32 Cr L J 667=58 Cal 1214= 

A 1 R 1931 Cal 341. 

-S. 272—Appeal on acquittal should 

not be allowed unless lower Court's 

judgment is perverse 

1931 Cr C 711=A I R 1931 AH 439. 

-S. 272 — Same jury can try any 

number of accused one after another but 

not simultaneously 

134 ! C 896=32 Cr L J 1233=1931 Cr C 
989=54 Cr L J 146=1 R 1931 Cal 896 
' 709=A I R 1931 Cal. 

-Ss. 272 and 271 — Sessions trial 

described—After accused pleads guilty 
Court need not necessarily record con¬ 
viction against him 

131 I C 142=35 C W N 490 = 1931 Cr C 
405=32 Cr L J 667 = 58 Cal 1214 = 

A I R 1931 Cal 341. 

-S. 273 — High Court is empowered 

to quash commitnn«nt to Court of Session 
140 1 C 485=19 A I Cr R 157 = 1932 Cr C 
693=26 SLR 407=1 R 1932 Sind 189 = 
34 Cr L J 14=A I R S932 Sind 157. 

-Ss. 274 and 276, Proviso ^—‘J urors’' 

means actual jurors and not potential 
jurors 

1933 A L J 1446=A I R 1933 All 941. 

--Ss. 274 and 276—No complaint by 

accused as to insufliciency of jurors —Ob¬ 
jection by prosecution as to the number 
or mode of selection of jurors cannot be 

allowed at end of trial 

140 I C 18=33 Cr L J 869=1 R 1932 Cal 
683=1932 CrC 744=A I R 1932 Cal 750 (2). 

-S. 274—Requisite number of jui'ors 

not summoned for trial—Whole trial is 
nf>t vitiated 

131 I C 801 = 10 Pat 107 = 1931 Cr C 392 = 
I R 1931 Pat 241=32 Cr L J 797 = 
12 P L T 79S=A I R 1931 Pal 152. 

-S. 275 (2) — European non-British 

subject oan ho tried in ln<lia 
143 I C 17=1933 CrC 610=34 Cr L J 505 = 
29 N L R 251=1 R 1933 Nag 153 = 

A I R 1933 Nag 136. 

-S. 276—Stage at which deficiency, 

if any, in niiinbcr of jurors is to be as- 

eortaiiied is wiien Llioir names ara called 

out for empanelling jury and not by ao- 

c o r t a i n m c n t 1 > e f o re 1 ni u J 

1933 A L J I446=A I R 1933 AU 941. 

-S. 276—Delicioncy refers to number 
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required fco form quorum 

1933 A L J 1446=A I R 1933 All 941. 

-S. 276, Proviso 2 — “Chosen” 

“Chosen” in proviso 2 simply means 

* * qaI h a H * * 

1933 A L J 1446=A 1 R 1933 All 941. 

-Ss, 276 to 279 — S. 279 is general 

section and Ss. 276 to 279 must be read 
together 

1933 A L J 1446=A I R 1933 All 941. 

-S. 276—Jury found to be short at 

end of ballot — Judge can choose such 
persons from bystanders as are of con¬ 
siderable education and fit to he jurors 


CRIMINAL P. C., S. 278 
A 1 a 1932 Pat 302, Reversed 

144 I C 911=6 RPC 4 = 1933 Cr C 1306= 
38 M L W 646=34 Cr L J 843 = 1933 M 
W N 1025=65 M L J 513 = 1933 A L J 893 

=A I R 1933 P C 208 (P C). 

-S. 278 — Objection not taken — 

Cause of objection not known to accused 

at the time of trial — Verdict given — 

Court should give effect to objection 

in proper case: AIR 1932 Pat 302, 

Reversed 

144 I C 911=6 RPC 4=1933 Cr C 1306 = 
38 M L W 646=34 Cr L J 843 = 1933 M 
W N 1025=65 M L J 513=1933 A L J 893 

A I R 1933 P C 208 (P C). 


128 I C 811=34 C W N 1154=32 Cr L J 190 , 
=1 R 1931 Cal 107=1931 Cr C 242=15 A 1 I 
Cr R 392=A 1 R 1931 Cal 178 (F B). ^ 

-S. 276,Prov. 2—Procedure for mak¬ 
ing up deficiency in jurors applies to 

special as well as common jurors 

145 I C 889=60 Cal 725=1933 Cr C 1037= 

A I R 1933 Cal 638. | 

-S. 276, Prov. (2) — “Present” — ' 

Means present within Court’s precinets ! 

for any reason—They need not be present ^ 

in the Court room itself 

138 1 C 756=55 C L J 132=! R 1932 Cal 
517=36 C W N 377=1932 Cr C 564=59 Cal 
1123=33 Cr L J 694=A I R 1932 Cal 536. 

-S. 276, Provs. 2 and 4 — Proviso 2 ' 

applies even to special jurors—Case under 
S. 302, Penal Code— Only seven special 
jurors present at trial—Court not apply- ' 
ing its mind to practicability of having 
nine jurors — Whole trial is bad — 
Illegality also affects case of accused not I 
tried under S. 302, Penal Code, but tried 
jointly with accused charged under S. 302 1 

135 I C 435=33 Cr L J 129=1 R 1932 Cal ' 
115=1931 Cr C 1057=58 Cal 1272=54 C L i 
J 307=35 C W N 711=A I R 1931 Cal 793. 

-S. 278 (g )—Juror not knowing suffi¬ 
cient English to understand English evi¬ 
dence and charge by Judge — Trial is 
vitiated AIR 1932 Pat 302, Reversed ' 

144 I C 911=6 R PC 4=38 M L W 646= ' 
34 Cr L J 843=1933 M W N 1025=65 M L 
J 513 = 1933 A L J 893=1933 Cr C 1306=] 

A 1 R 1933 P C 208 (P C). 

-S. 278 —Jury—Juror is competent 1 

to understand proceedings — Defect can 
be proved by ovideuco of the juror him¬ 
self 

144 I C 911 = 6 RPC 4=38 M L W 646= ‘ 
34 Cr L J 843=1933 M W N 1025=65 M L i 
J 513=1933 CrC 1306=1933 ALJ 893= 

A I R 1933 P C 208 (P C). 

-S. 278—Verdict given in presence 

of all jurors Presumption of assent does 
not affect legality of trial—Test is whe¬ 
ther juror was competent to assent . 


- S. 278 ig) — Objection should be 

raised before hearing of appeal 

140 I C 846=34 Cr L J 83 = 1 R 1933 Pat 27 

= 1932 Cr C 774 = 13 P L T440 = 

A I R 1932 Pat 302. 

- S. 288—Witnesses denying the cor¬ 
rectness of his previous statement — 
Court can treat same statement as sub¬ 
stantive evidence 

142 I C 87=11 Rang 4=34 Cr L J 286= 
1933 Cr C 452=19 A 1 Cr R 418=1 R 1933 

Rang 29=A 1 R 1933 Rang 57. 

-Ss. 289 and 342—S. 2S9 has to be 

read with S. 342—Questions under S. 342 
should however not amount to lengthy 
cross-examination 

145 1 C 481 = 1933 ALJ 799 = 14 L R A Cr 
R 259=20 A 1 Cr R 145=1933 Cr C 1202= 

34 Cr L J 967 = 6 R A 65= 
A 1 R 1933 All 690 

- S. 290 —Accused more than one— 

Counsel should be heard after conclusion 
of whole defence evidence 

135 1 C 209=1932 Cr C 123=33 Cr L J 
97=33 P L R 891 = 1 R 1932 Lah 81 = 

A I R 1932 Lah 103. 

-Ss. 291, 211, 216 and 217—Sessions 

Judge has no right to refuse exaiuining 
witness mentioned in list of w'itcOoses 
under S. 211 on ground of adjournment 
causing inconvenience 

129 1 C 353=1931 Cr C 38=34 C WN 
1014 = 1 R 1931 Cal 161 = 32 Cr L J 316 = 

58 Cal 412=A i R 1931 Cal 6. 

-S. 291—New witnesses for defence 

cannot be summoned as of right— But 

they should be summoned if there is 

time before conclusion of trial 

1933 Cr C 1259=A i R 1933 Pal 559. 

-S. 292 (as amended in 1923)— Er¬ 
roneous decision as to right of reply is 
not such irregularity as to vitiate whole 
proceeding? and order retrial 
132 I C 692=32 P L R 435 = 1 R 1931 Lah 
660=1931 Cr C 774=32 Cr L J 944 = 17 
A I Ct. R 51=13 Lah 172 = 33 P L R 869 = 

A ! R 193 1 Lah 534, 

-S. 297— Charge to Jury 

S. 297— Charge to jury 


Usual 
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CRIMINAL P. C., S. 297—Cha rge to jury 
way of charging jury ia to aak them to 
start with pr'esumption of innocence of 
accuaed 

135 I C 727 = 33 Cr L J 196=1 R 1932 Cal 
135=1931 Cr C 1060 = 58 Cal 1095= 

A 1 R 1931 Cal 796 (S B). 

-S. 297 —Charge to jury—Jury can¬ 
not be required to make any presump¬ 
tion except presumption of innocence of 
accused 

135 I C 727 = 33 Cr L J 196 = 1 R 1932 Ca! 
135=1931 Cr C 1060 = 58 Cal 1095= 

A 1 R 1931 Cal 796 (S B), 

S. 297—Charge to jury — Sessions 
Judge failing to elicit from jury opinion 
whether poison given to father-in-law 
and brother-in-law was probable conse- 
quence of its delivery with a view to be 
given to husband — Conviction under 
Penal Code S. 30*2 read with S. 109, held 
nob sustainable—Conviction under Penal 
Code, R. 115, held proper 

134 I C 896 = 33 Cr L J 79=1 R 1931 Cal 
896=17 A 1 Cr R 347 = 1931 Cr C 
1021=58 Cal 1228=35 C W N 573 = 

A 1 R 1931 Ca! 757 (S B). 

■-S. 297—Charge to jury —Charge to 

jury in dogmatic and assertive fashion— 
Provided jury made aware of their duty 
as to questions of facts and their right 
to disregard Judge’s remarks, ch<arge is 
not vitiated 

128 IC 811=34CW N1154 = IR 
1931 Cal 107=32 Cr L J 190=1931 Cr C 

242=15A I Cr R 392= 
A I R 1931 Cal 178 (F B). 

-S. 297—Charge to jury - Caso de¬ 
pending on circumstantial evidence— 
Failure bo explain principles to be fol¬ 
lowed and to examine surroumling cir¬ 
cumstances amounts to misdirection 
129 I C 677=1931 Cr C 43 = 52 C L J 417= 

35 C W N 169 = 32 Cr L J 418 = 

A I R 1931 Cal 11. ' 

$ 

-S. 297—Charge to jury— Six per- | 

sons charged with dacoit>—Jury return- '■ 
ing verdict of guilty against throe ac- | 
cused and acquitting otlier three—Fflocb I 
of such verdict should ba explained to 
jury 

133 I C 7 = 34 M L W 349=32 Cr L J 973 = 

1 R 1931 Mad 695=60 M L J 691=1931 l 
Cr C 545=4 M Cr C 26=1930 M W N j 

1 14 2= A I R 1931 Mad 4 81. 

-S. 297—Charge to jury — Charge 

of daooity against named persons—Some¬ 
times verdict of acquittal of somo and 
conviction of jCst making utitnber con¬ 
victed below live—Jury must be warned 
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CRIMINAL P. C., S. 297—Charge to jury 

of this and its consequent effect 
134 I C 801=32 Cr L J 1212=54 Mad 588= 
I R 1931 Mad 849=1931 M W N 652=1931 
Cr C 475=33 M L W 414=4 M Cr C 44 = 

A 1 R 1931 Mad 427. 

-S. 297—Charge to jury—Charge to 

jury should aim at impartial presenta¬ 
tion of essentials of case 

144 I C 872=1933 Cr C 1010=34 Cr L J 
828=6 R P 12=A I R 1933 Pat 481. 

Contents of Charge to Jury 

-S. 297—Contents of charge to jury 

—Judge is entitled not to expressing his 
view of facts to jury on disputable 
point 

134 I C 896=33 Cr L J 79=1 R 1931 Cal 
896 =17 A I CrR 347=1931 Cr C 1021= 

58 Cal 1228=35 C W N 573= 
AIR 1931 Cal 757 (S B). 

-S. 297—Contents of charge to jury 

—Judge should not lecture on abstract 
principles of law—His duty is to deal 
with specific pieces of evidence and tell 
the jury whether they should be con¬ 
sidered or not and then to apply the law 
to concrete instances—He should also ex¬ 
plain those particular sections of the 
Penal Code which apply to particular 
cases—He must also record his explana¬ 
tion of the law to the jury in sufficient 
detail 

146 I C 237=1933 Cr C 1272=7 R C 190= 
37 C W N 1131=A I R 1933 Cal 722. 

-S. 297—Contents of charge to jury 

—Defence not urged by defence pleader 
—Still it should be placed before jury 
if there is evidence 

145 I C 821=37 C W N 261 = 1933 Cr C 

1102 =A J R 1933 Cal 656. 

-S. 297—Contents of charge to jury 

—Judge can express his opinion if he 
warns jury that it is not binding on 
them 

142 I C 653 = 1933 Cr C 236=34 Cr L J 

430=A ! R 1933 Cal 190. 

-S. 297—Contents of charge to jury 

—Court should give indication of its 

opinion to jury, when convinced about 

insufficiency of evidence for conviction, 

telling jury that it might disregard his 

opinion «Dd bring verdict of guiltv 

134 I C 1191 = 1931 Cr C 1016 = 1 R 1932 
Cal 71=54 C L J 244=33 Cr L J 85= 

A I R 1931 Cal 752. 

-S. 297—Contents of charge to jury 

—Charge under S. 467, I. P. C. — Con¬ 
duct of complainant in delaying taking 
stops for recovery lor about three years 

should be brought to notice of jurv 

128 I C 807=1931 Cr C 42 = 34 C W N 
954=1 R 1931 Cal 103 =32 Cr L J 186= 

15 A I Cr R 367=AI R 1931 Cal 10. 
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CRIMINAL P. C., S, 297 —Contentsof charge 

-S. 297—CoDtents of charge to jury 

—Charge to jury should set out clearly 
all essentials but should not be un¬ 
necessarily long 

1933 Cr C 1061=A I R 1933 Pat 496. 

Defective Direction 
-S. 297—Defective direction — En¬ 
forcing olaicn to property is not aflmit- 
ting other party’s possession — Contrary 

statement in charge vitatea it 

143 1 C 899 = 1933 Cr C 321 = 34 Cr L J 
668=IR 1933 Cal 490=A IR 1933 Cal 242. 

-S. 297 — Defective direction — 

Charge in case under S. 304,1. P. C., stat- | 
ing that person in possession of proper¬ 
ty about which fight took place is not 

guiltv of anv offence is incorrect 

143 I C 8'99=1933 Cr C 321=34 Cr L J 
€68=1 R 1933 Cal 490=AIR 1933 Cal 242. 

-S. 297—Defective direction—Inad¬ 
missible evidence referred to by Judge 
in charging jury and also improbability ' 
■of occurrence as related by prosecution 
evidence — Conviction of accussd was 
set aside 

129 I C 680=52 C L J 423=1931 Cr C 63= 

32 Cr L J 421=15 A 1 Cr R441 = 

A 1 R 1931 Cal 65(2). 

-S. 297 —Defective direction — Per¬ 
sons charged with dacoity — Judge in | 
charging jury saying: “When in com | 
mitting theft or in carrying property a 
person voluntarily causes hurt or wrong- j 
ful restraint, offence amounts to robbery” 1 
and further that “ If five or more per- : 
sons take part in the offence, it amounts J 
to dacoity”—Direction to jury held in- 
auflicient ! 

133 I Ci7 = 3 M L W 349 = 32 Cr L J 973 = 

1 R 1931 Mad 695=60 M L J 691 = 1931 
CrC 545=4 MCrC26=1930 MW N 1142 = 

A I R 1931 Mad 481. 

Duty of Jury 

•-S. 297—Duty of Jury—Aim of trial 

by jury is not psychological examination 
of mentality of jurymen—It is concern¬ 
ed with deftnite proof of charge 

144 I C 936=1933 Cr C 1030 = 
14 P L T 580 = 34 Cr L J 892 = 6 R P 130 = 

A 1 R 1933 Pat 488. 

Evidence I 

-S. 297—E vidence — Witness dealt 

with under S. 154 Evidence Act and 
cross-examined as to credit—ft is not pro¬ 
per direction to jury that they are bound 
in law to place no reliance on his evi- . 
dence Such evidence is not to be re. 
jected either in whole or in pare—WhoU I 
evidence must go to jury for what it is 
worth Previous unsworn statements 
iiowever are not evidence against accused * 


CRIMINAL P. C., S. 297—Evidence 

—Jury should be directed to take into 
consideration the fact that witness made 
such statement but not to treat it as 
evidence at all against accused of facts 
therein alleged 

131 I C 575=53 C L J 427=35 C W N 731 = 
1 R 1931 Cal 463=1933 Cr C 497 = 
32 Cr L J 768=58 Cal 1404 = 
16 AI Cr R 401=A I R 1931 Cal 401 (FB). 

■-S. 297—Evidence—Even if witness 

is discredited on one point jury can give 

credit to him on another 

131 I C 575=53 C L J 427=35 C W N 
731=1931 Cr C 497=1 R 1931 Cal 463 = 

32 Cr L J 768 = 58 Cal 1404 = 
16 A I Cr R 401=A I R 1931 Cal 401 (FB). 

- S. 297—Ev idence—Unsworn state¬ 
ment of witness, apart from special 
oases, cannot be used against accused 
at all 

131 1 C 575 = 53 C L J 427=35 C W N 
731 = 1931 Cr C 497 = 32 Cr L J 768= 
I R 1931 Cal 463=58 Cal 1404 = 
16 A I Cr R 401=A I R 1931 Cal 401(FB) 

- S. 297—Evidence—Charge to jury 

with regard bo evidence of child and 
discrepancy in same between evidence 
before committing Magistrate and Ses¬ 
sions Judge—Judge should dearly bring 

this to notice of jury 

128 1 C 811 = 34 C W N 1154=32 Cr L J 
190=1 R 1931 Cal 107=1931 Cr C 242 = 
15 A 1 Cr R 392=A 1 R 1931 Cal 178 (FB). 

-- S. 297—Evidence — Confession of 

accused caused by inducement, threat or 
piomise — Judge has to decide admis¬ 
sibility of such confession—If he con¬ 
siders it admissible, he must point out 
to jury that admissibility of evidence 
does not mean that it is true and that 

it is for jury to accent or reject it 

142 1 C 639=1933 Cr C 233= 
34 Cr L J 369=A I R 1933 Cal 187. 

- S. 297—Evidence^—Charge to jury 

must be intelligible and give direction 
in the matter of weigliing and sifting 
evidence 

137 1 C 682=35 C W N 404 = 
I R 1932 Cal 360 = 1932 Cr C 342 = 
33 Cr L J 486 = A I R 1932 Cal 395. 

- Ss. 297 and 298—Evidence—Judge 

should draw jurors’ attention to vital 
facts after discarding irrelevant facts—Ho 
should sift evidence properly and should 
not merely repeat what jury had already 
heard 

134 I C 317 = 32 Cr L J 1138 = 
35 C W N 835 = 53 C L J 351. 

-S. 297—Evid ence—Prosecution net 

calling important witnesses who are 
alive Duty of Judge in charging jury 
is to caution them that it was duty of 
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CRIMINAL P. C., S. 297—Evidence 
prosecution and they may draw adverse 
inference 

144 I C 872=1933 Cr C 1010=34 Cr L J 
828=6 R P 12=A I R 1933 Pat 481. 

Misdibection 

-S. 297—Misdirection — Person in¬ 
termeddling with estate of deceased per¬ 
son or doing any other act which belongs 
to otiice of executor where there is no 
rightful executor or administrator in ex¬ 
istence is made accountable not on basis 
of entrustment but on basis that not 
being entrusted he had no business to 
intermeddle—Application of the latter 
doctrine in no way depends upon ab¬ 
sence of had faitb in persons intermed¬ 
dling and such persons cannot be held 
guilty under S. -lOfi. I. P. C. and charge 
under S. 406 on such facts amounts to '■ 
misdirection I 

132 I C 145=35 C W N 425= 

I R 1931 Cal 529=1931 Cr C 248= 

3 2 Cr L J 836 = 58 Cal 1051 = 
A I R 1931 Cal 184 (FB). i 

-S. 297—Misdirection — Lntermed- 

dling with estate of deceased—Charge 
to jury under Penal Code, S. 406, on doc¬ 
trine of entrustment—Charge amounts 
to misdirection vitiating trial 

132 I C 145=35 C W N 425=1 R 1931 
Cal 529=1931 Cr C 248=32 Cr L J 836= 
58 Cal 1051=A I R 1931 Cal 184 (FB). 

-S. 297 — Misdixection — Charge 

under S. 477, I. P. C.—Kssential facts 
not properly marshalled—Charge is mis¬ 
direction vitiating trial 
132 1 C 145 = 35 C W N 425 = 1 R 1931 Cal 
529 = 1931 Cr C 248=32 Cr L J 83 6 = 58 
CnI 1051=A I R 1931 Cal 184 (F B). 

-S. 297 — Misdirection — Oli'ence 

under S. 366, Penal Code—Direction to 
jury tliat the fact of previous intimacy 
of accused with girl is wholly immate¬ 
rial. is misdirection 

1933 Cr C 12C8=A ! R 1933 Cal 718. 

-S 297—Misdirection — Charge of 

rape — No plea of consent—Direction 
that age or consent of girl need not bs 

considered is inisdiroctinn 

145 I C 923 = 37 C W N 484=1933 Cr C 

970=A I R 1933 Cal 606 (1). 

-S, 297—Misdirection — Suggestion 

by -Judge of fact of common occurrence 
witlioiit evidence of it on record is not 

misdirection if not prejudicial to accused 
138 I C 756 = 55 C L J 132 = 1 R 1932 Cal 
517 = 36 C W N 377=1032 Cr C 564 = 59 Cal 
1123 = 33 Cr L J 604= A I R 1932 Cal 536. ■ 

-S, 297—Misdirection — Direction ' 

that because witness is declared hostile, 

lu6 evidence may not be considered is * 


1 CRIMIMAL P. C., S. 297—Misdirection 
, misdirection 

: 138 I C 373 = 36 C W N 356=i R 1932 Cal 

' 454=1932 Cr C 498=33 Cr L J 604= 

A 1 R 1932 Cal 523.. 

I 

j-S. 297—Misdirection—Court waru- 

j ing jury against rejecting testimony on 
legal presumptions in favour of veracity 
—Misdirection held took place 

139 I C 873=55 C L J 439=1 R 1932 Cal 
' 667 = 1932 Cr C 464 = 59 Cal 1361=33 

Cr L J 854=A I R 1932 Cal 474. 

--S. 297 — Misdirection — "Will" 

means will of girl and not of guardian— 
Judge directing jury that marriage against 
guardian’s consent is marriage against 
girl’s will—It is misdirection and con¬ 
viction cannot be sustained 

137 I C 819 = 1 R 1932 Cal 382 = 36 C W N 
49 = 33 Cr L J S12=A I R 1932 Cal 442. 

-S. 297 — Misdirection — Charge 

under S. 373, I. P. C.—Prosecution evi¬ 
dence unsatisfactory on question of age 
of girl—Judge pointing out unsatisfac¬ 
tory nature and telling jury to appeal to 
their experience and apply that experi¬ 
ence to 'impression formed on seeing girl 
—No caution given that such impression 
’ was not sure guide—There is material 

misdirection within S. 297 

138 I C 111 = 35 C W N 316 = 1 R 1932 Cal 
414 = 33 Cr L J 553=18 A I Cr R 276= 

A I R 1932 Cal 417. 

-S. 297—Misdirection—Court warn¬ 
ing jury to be careful in accepting evi¬ 
dence of hostile prosecution witnesses 
and asking them to decide whether it is 
safe to accept it—There is no misdirec¬ 
tion 

137 I C 163 = 1 R 1932 Cal 275 = 59 Cal 
136=1932 Cr C 262=33 Cr L J 441 = 

A I R 1932 Cal 293. 

-S. 297—Misdirection—Judge in his 

charge to jury telling them that they are 
not bout d by judgment passed in civil 
litigation between pirties—There is no 
misdirection 

137 I C 163 = 1 R 1932 Cal 275=59 Cal 
136=1932 Cr C 262=33 Cr L J 441 = 

A 1 R 1932 Cal 293. 

-S. 297—Misdirection— Statements 

made to police brought on record by 
defence — Judge referring to tliem in 
charge with caution not to take them as 
substantive evidence—There is no mis¬ 
direction to jury 

134 I C 763=35 C W N 164 = 1 R 1931 Cal 
875=1931 Cr C 806=32 Cr L J 1245= 

A I R 1931 Cal 622. 

-S. 297—Misdirection — Wrong ex¬ 
planation as to presumption under B. 114, 
Evidence Act, amounts to misdirection. 
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CRIMINAL P. C., S. 297—Misdirection. | 

vitiating trial i 

134 I C 1071=1 R 1932 Cal 31 (2)=35 
C W N 291=1931 Cr C 801=33 Cr L J 

40=A I R 1931 Cal 617. 

-S. 297 —Misdirection—Omission to 

place matters which ought to have been 

placed amounts to misdirection 
128 I C 807=34 C W N 954=1931 Cr C 42 
=I R 1931 Cal 103=32 Cr L J 186=15 i 
A I Cr R 367=A I R 1931 Cal 10. 

-S. 297 —Misdirection — Dacoity— 

Judge nob pointing out to jury that theft 
becomes robbery only when violence is 
used for committing theft — This is mis- . 
direction 

134 I C 801=32 Cr L J 1212 = 54 Mad 588 
=I R 1931 Mad 849=1931 M W N 652= ^ 
1931 Cr C 475=33 M L W 414 = 4 M Cr C i 

44=A I R 1931 Mad 427. I 

-"S. 297 —Misdirection—Misdirection 

in summing up—Judge failing to bring i 
to notice of jury certain facta—Possibi¬ 
lity of jury returning different verdict if 
their attention was called to those facts 
—There is misdirection 

135 I C 392 = 8 OWN 1215=1932 Cr C 55 
=33 Cr L J 167 = 17 A I Cr R 302=7 
Luck 390 = 1 R 1932 Oudh 40 = 

A 1 R 1932 Oudh 23. , 

-S. 297 — Misdirection — Advising 

jury to convict on uncorroborated evi- ; 
dence or to form their own opinion or to ' 
omit to warn suitably or to toll wrongly 
that corroboration is received is mis¬ 
direction ' 

142 I C 809=13 P L T 802=1933 Cr C 
249 = 34 Cr L J 421 = 1 R 1933 Pat 176 = 

A I R 1933 Pat 96. 

-S. 297 —Misdirection—Giving opi- 

nion and warning jury ab^-ut its not being 
binding is no misdirection 
142 I C 809 = 13 P L T 802=1933 Cr C 249 
=34 Cr L J 421 = 1 R 1933 Pat 176 = 

A I R 1933 Pat 96. 

Non-pirection 

-S. 297 —Non direction — Omission 

to direct jury as to burden of proof on 

prosecution vitiates verdict 

145 I C 209=38 M L W 635=1933 Cr C 
1302=34 Cr L J 886=1933 A L J 1025 = 

A I R 1933 P C 218 (P C). 

-S. 297 —Non.direction — Trial of 


two persons under S. 368 and S. 368/109, 
I. P. C.—No direction to jury as to con¬ 
tradictory statements of girl seduced— 
Cases of both not dealt with separately 
Abettor not shown to have guilty 
mind Convictions were set aside 


1933 Cr C 

-S. 297 — 


1268=A 1 R 1933 Cal 718. 
Non-direction—Circum. 


stances under which conviction can be 


based on retracted confession of co-ac¬ 


cused not given Omission amounts to ( 


CRIMINAL P. C.. S. 297—Non-direction. 

serious non.direction 
140 I C 379=36 C W N 874 = 1933 Cr C 26 
= 34 Cr L J 23=19 A 1 Cr R 145= 

A I R 1933 Cal 6. 

-S. 297 — Non-direction—Evidence 

against all accused not same—Evidence 
against each should be dealt with sepa¬ 
rately 

143 I C 682 = 37 C W N 68=1933 Cr C 25= 

34 Cr L J 622=1 R 1933 Cal 461= 

A I R 1933 Cal 5. 

-S. 297 — Non direction —Where 

there is doubt whether jury really di¬ 
rected their minds bo the question whe¬ 
ther the accused carried deadly capon 
in committing crime, conviction under 

Penal Code, S. 397, should be set aside 
130 I C 267=1931 Cr C 145=1 R 1931 Pat 
171 = 32 Cr L J 476=16 A I Cr R 91= 

A 1 R 1931 Pat 49. 

Omission 

-S. 297 — Omission — Omission to 

bring certain matters along with others 
to notice of jury bearing cn some point 
is not misdirection enough to vitiate 
trial 

134 I C 71 = 1 R 1931 Cal 775=1931 Cr C 

685=32 Cr L J 1101 = 
A I R 1931 Cal 533 (SB). 

-Ss. 297 and 342—Omission—State¬ 
ment of accused under S 342—Judge 
omitting to put such statement speci¬ 
fically to jury, bub fully explaining to 
them defence of accused and his reasons 
why jury should disregard his retracted 
confession — Judge’s omission held not 
harmful 

142 I C 639=1933 Cr C 233= 
34 Cr L J 369=A I R 1933 Cal 187. 

-S. 297 — Omission — No mention 

as to how sections were explained to 
jury No difficulty about sections — 
Charge is not bad 

140 I C 7 23 = 34 Cr L J 56 = 1 R 1933 Cal 
29=1932 Cr C 829=A I R 1932 Cal 786- 

-S. 297 — Omission — Omission of 

Court to inform jury of their right of 
presumption against, prosecution for fail¬ 
ure to bring independent witnesses— 
This is insufficient direction 

134 I C 1191 = 33 Cr L J 85 = 1 R 1932 Cal 
71=1931 Cr C 1016 = 54 C L J 244 = 

AIR 1931 Cal 752. 

Mij-ckll.ani:ous 

-S. 297—Offence triable with aid of 

assessors tried by jury—Trial is not in¬ 
validated—Appeal however lies on matter 
of law onlv and not on fact 
14 2 IC 80 0=1932 A LJ 1103=14 L R A Cr 
19=19 A I Cr R 71 = 1933 Cr C 283 = 34 
Cr L J 441 = 55 All 68=1 R 1933 All 155= 

A 1 R 1933 All 128. 
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CRlMINAX P. C., S. 297. 

-S. 297—Accused committing rob- 

'bery charged under S. 396 I. P. C.— 
Number of accused lees than five—Charge 
under S. 396 spilt up and treated as 
charge under S. 308, 1. P. C. fccgetber 
with charge under S. 392, I. P. C.—Ac¬ 
cused convicted of murder—Conviction 
held illegal 

143 I C 14 = 36 C W N 880=1933 Cr C 391 

=34 Cr L J 524=20 A I Cr R 10 = 

A 1 R 1933 Cal 294 (SB). 

- -S. 297—Charge under S. 395, Penal 

Code—In charging jury Court making 
reference to Ss. 448 and 323, Penal Code 
—Convict ion under latter section with¬ 
out charge—Such conviction is bad in 
law 

132 I C 254 = 1931 Cr C 510=35 C W N 
945=32 Cr L J 892 = 1 R 1931 Cal 574= 

59 Cal 8=A I R 1931 Cal 414. 

♦ 

-S. 298—Charge involving six differ¬ 
ent offonces of fabrication — Direction to 
jury that if any one item is established 
against accused they could give general 

verdict nf guile is misdirection 
142 1 C 335=57 C L J 177 = 34 Cr L J 322 = 
64 M L J 466 = 37 M L W 584=1933 
M W N 409=10 OWN 522 = 35 BLR 
507=14 L R A Cr 81 = 1933 Cr C 442= ; 
14 P LT 305=19 A I CrR 291 = 37 C W N 
514 = 1933 MCrC 149=1933 A L J 645= 1 

A I R 1933 P C 124 (PC) ' 

•-S. 298—Judge saying to jury that | 

prosecution story is corroborated or sup¬ 
ported hy certain prosecution witnesses j 
is not misdirection ; 

1933 A L J 144 6=A I R 1933 All 941. ' 

■ S. 298—Evidence of doubtful cha- 
Tacter —Charge to jury by Judge should 
-contain word of caution 

143 I C 173 = 37 C W N 595 = 1933 Cr C 
624=34 Cr L J 533 = 20 A I Cr R 20 = 

A I R 1933 Cal 426 (SB). 

S. 298 — Charge to jurv—Effect : 
should be to give due weight to all out- I 
standing facts in case 

143 I C 173 = 37 C W N 595=1933 Cr C 
624 = 34 Cr L J 533 = 20 A f Cr R 20= 

A I R 1933 Cal 426 ^SBJ. | 

-S. 298—Stiiternetjt of ccnu>l5^ioant 

that she lias been raged—Jury should he , 
wainod, as a matter of pra'^tice, that' 
complainant's evidence should not ho nc- i 
copted unless corroborated hy indopen- 
deut evidence 

A I R 1933 Ca! 833. 

--S. 298—Caution against approver’s 

tostiiiicny being i.ot sutlioiont for con¬ 
viction in absence of indo[)endent cor- . 
rohoratory evidence not given—Convic- 1 


1 CRIMINAL P. C., S. 298. 
tion set aside 

144 1 C 879=37 C W N 290 = 1933 Cr C 
' 814=34 Cr L J 841 = 6 R C 56 = 

A I R 1933 Cal 509. 

-S. 298—Judge speaking of no other 

corroboration—Evidence referred in law 
no corroboration — Matter is somewhat 
on border line whether there was in 
sufficient direction 

i 144 1 C 879=37 C W N 290=1933 Cr C 

814=34 Cr L J 841=6 R C 56= 

A 1 R 1933 Cal 509. 

-- S. 298—Jury bringing verdict of 

* guilty on charge underPenal Code, S. 395 
in respect of less than five persons — 
There is no duty on Judge to consider 
j whether the jury considered the point 
that at least five persons must be con¬ 
cerned in the offence if he has adequately' 

explained in his charge what is necessary 
i 137 1 C 497=1932 Cr C 264=17 A 1 Cr R 
424 = 1 R 1932 Cal 336=33 Cr L J 477= 

A I R 1932 Cal 295' 

: -S. 298—Court failing to direct jury 

whether there is any corroboration of 
accomplice’s evidence—This amounts to 
misdirection 

137 I C 497=1 R 1932 Cal 336=1932 Cr 
C 264 = 17 A I Cr R 424=33 Cr L J 477= 

A I R 1932 Cal 295. 

-S. 298—Duty of Judge or jury in 

drawing presumptions or inferences from 
ovidonca is to have regard to all known 
facts of case—It is not law that Judge 
or jury must he certain that no other 
explanation of facts is possible before 
they find accused guilty—But their in- 
ference of guilt must be reasonably 
reached with due regard to all cir¬ 
cumstances of case—Murder of girl 
Accused under arrest for murder admit¬ 
ting to police that he along with others 
buried all ornaments missing from per¬ 
son of girl and producing them—No ex¬ 
planation given of his cennexion with 
ornaments—Inference can he reasonably 
drawn that accused hod taken • part in 
crime 

143 ! C 46 = 1932 M W N 801=5 M Cr C 
289=64 M L J 88 = 56 Mad 231 = 34 Cr L 
J ^•81 = 37M L W 220 = 1933 Cr C 289 = 
20 A I Cr R 64=1 R 1933 Mad 261 = 

A I R 1933 Mad 233. 

-S. 298 (2)—Judge’s addr fss to jury 

—Whether done properly or not should 

be determined from his summing up as a 

whole 

132 I C 232=1 R 1931 Oudh 248=8 O W 
344=1931 Cr C 443=32 Cr L J 858= 

6 Luck 705=A I R 1931 Oudh 171. 

-S. 298 — Conviction on uncorro¬ 
borated evidence of accomplice alone is 
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CRIMINAL P. C., S, 298 
'Valid bufc jury would be informed that 
general presumption is that evidence of 
^approver is unreliable and needs corro¬ 
boration 

AIR 1933 Pat 500. 
-S. 298 — Question whether parti¬ 
cular evidence is admissible or not 
should be decided before it is actually 
given 

141 I C 392=34 Cr L J 147=19 A I Cr R 
202 = 1932 Cr C 810 = 26 SLR 302=1 R 
1933 Sind 49=A I R 1932 Sind 201. 

-S. 299—Jury on proper direction 

thinking fit to act on evidence of ap¬ 
prover is committing no illegality what- 
ever and High Court has no right to 
interefere with it 

144 I C 879=37 C W N 290=1933 Cr C 
814 = 34 Cr L J 841=6 R C 56 = 

A I R 1933 Cal 509. 

-S. 299—Duty of Judge or jury in 

drawing presumption or inferences from 
'evidence is to have regard to all known 
facts of case—It is not law that Judge or 
jury must be certain that no other ex¬ 
planation of facts is possible bsfore they 
find accused guilty— But their infer¬ 
ence of guilt must be reasonably reached 
with due regard to all circumstances of 
■case—Murder of girl — Accused under 
arrest for murder admitting to police 
that ho along with others buried all 
ornaments missing from person of girl 
and producing them — No explanation 
given of bis connexion with ornaments 
—Inference can be reasonably drawn that 

accused had taken part in crime 

143 I C 46 = 34 Cr L J 481 = 1932 M W N 
801=5 M Cr C 289 = 64 M L J 88=37 M L 
W 220=1933 Cr C 289—56 Mad 231 = 20 
A I Cr R 64=1 R 1933 Mad 261 = 

A 1 R 1935 Mad 233. 

■ ■ S. 301—Verdict of jury that ‘ they ! 

•give the accused person the benefit of ' 

doubt” is not ve^'flict according to law 
143 I C 600 = 37 C W N 341 = 1933 Cr C 
582 = 34 Cr L J 608=A I R 1933 Cal 404. 

-S 301 —Verdict of jury should be | 

given great weight unless it is perverse i 

or tends to favour accused unduly ■ 

144 I C 246=14 P L T 217=1933 Cr C 
755=34 Cr L J 731 = 1 R 1933 Pat 227= , 

A I R 1933 Pat 273 (1). 

S. 303 — Persons charged undoi I 
‘Ss. 302 and 201, Penal Code—Jury while ' 
acquitting them under S. 302 can find ( 

•them cuiltv of minor charge under S. 201 
138 I C 116=36 C W N 373 = 1 R 1932 Cal 
417=1932 Cr C 266=17 A I Cr R 472 = 

33 Cr L J 546 = 59 Cal 1040 = 

^ 297. 

-S. 303—Question as to reason of 


CRIMINAL P. C., S. 3o3 

verdict cannot be put to jury artor their 

verdict 

134 I C 1133=33 Cr L J 29 = 1931 Cr C 
836=35 C W N 407=1 R 1932 Cal 45= 

A I R 1931 Cal 636. 

-S. 304— Jury — Second verdict — 

Conviction based on is nob illegal if first 

verdict was given under miscooception 
135 I C 443=58 Cal 1335=1 R 1932 Cal 
123=1932 Cr C 103 = 33 Cr L J 135= 

A I R 1932 Cal 118. 

-S. 304—Appl ication to amend ver¬ 
dict after it is recorded and jury have 

left the box cannot he beard 

130 I C 884=35 C W N 456=1931 Cr C 
409=1 R 1931 Cal 404=15 A I Cr R 499= 

32 Cr L J 598 = 58 Cal 1138 = 

A 1 R 1931 Cal 345. 

-S. 304—Mistake.lying in misunder¬ 
standing of law—S. 304 dees nob applv 
134 I C 986 = 32 Cr L J 1276=1 R 1931 
Mad 874 = 61 M L J 915=1931 Cr C 
1031=4 M Cr C 342 = 34 M L W 380= 
1931 M V/ N 857=55 Mad 256 = 

A I R 1931 Mad 775. 

-Ss. 306 and 307 — Obvious and in¬ 
consistent verdict of jury — Judge can 
make further charge bo jury jwitbout 

referring matter bo High Court 

145 I C*861 = 60 Cal 729=1933 Cr C 

1053=A I R 1933 Cal 640 

-Ss. 306 and 307 — Trial by jury^— 

Provisions of Ss. 306 and 307 are man¬ 
datory—English Court’s position is dif¬ 
ferent from that of Indian Court 

136 I C 5=33 Cr L J 220=33 P L R 443 = 
1932 Cr C 426=13 Lah 573 = 1 R 1932 
Lah 181 = A 1 R 1932 Lah 345. 

-“Ss, 307 and 418—High Court in ap¬ 
peal under S. 418 can seo whebberoffence 
is proved—Order of acquittal need not 
be perversa 

1933 CrC 870=A I R 1933 All 535 

-S. 307—Jury finding man guilty on 

admissible evidence legally sufficient to 

justify conviction or jury not accepting 

.Judge’s view as to requisite amount of 

corroboration of approver’s statement— 

Judge need nob refuse to accept verdict 

of jury and refer matter to High Court 
142 i C 896=1932 A L J 1089 = 1933 Cr C 
120=19 A I Cr R 121=14 L R A Cr 32 = 34 

Cr L J 432= I R 1933 All 144 = 

A I R 1933 All 94. 

-S. 307—Finding of jury — -Tury’s 

verdict nob unreasonable but merely dis¬ 
sented from by the -ludge as a matter of 
opinion — High Court should not inter¬ 
fere and the accused should have the 
benefi*. of the jurv’s verdict 

133 I C 475=32 Cr L J 1028=16 A I Cr 
R 291=12 L R A Cr 144 = 1931iA L J 695. 
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CRIMINAL P. C,. S. 307 

S. 307—Verdict of jury — S. 307 
makes no distinction between cases of 
acquittal and convictions— In each case 
High Court has to see whether there 
■was evideoce justifying acquittal or con- 
victioQ It cinnot interfere unless ver¬ 
dict was perverse—Where jury have con¬ 
victed High Court must see that evi¬ 
dence is strong enough to preclude any 
doubt of guilt 

143 I C 495 — 35 BLR 183=34 Cr L J 
660=1933 CrC 331=A I R 1933 Bom 144. 

"Ss. 307 and 309—Judge, making 
reference under S. 307 in regard to 
offence triable by jury, should proceed 
under S. 303 with aid of assessors in 
respect of offences triable with aid of 
asgepsovs 

135 I C 495 = 33 BLR 1571 = 1932 Cr C 
85=33 Cr L J 172=1 R 1932 Bom 111 = 

A 1 R 1932 Bom 61. 

-S. 307—Verdict of acquittal—High 

Court cannot interfere unless the verdict 
of the jury is perverse 

139 I C 272 = 34 BLR 896=33 Cr L J 745. 

-S. 307—Interference in verdict— 

Improper letting of evidence—Effect on 

jnrv—Verdict mav he set aside 
133 I C 748 = 33 B L R 305 = 55 Bom 435= 
3 2 1931 Cr C 567 = 1 R 1931 Bom 396 = 
32 Cr L J 1077=A I R 1931 BomSll 

-S. 307 (l) (2)—Judge making refer¬ 
ence under siib-S. ( 1 ) should not record | 
judgment of acquittal or of conviction in 

respect of anv of charges 

145 I C 236 = 37 C W N 1180 = 6 R C 81 = 
1933 Cr C 1104 = 34 Cr L J 918 = 
A I R 1933 Cal 665 (F B). 

-S. 307—Interference with verd ict of 

jury, except in cases of flagrant and : 

patent miscarriage of justice is dan- ' 

gerons ' 

145 I C 236 = 37 C W N 1180 = 6 R C 81= i 
1933 Cr C 1104 = 34 Cr L J 918= ' 
A I R 1933 Cal 665 (F B). I 

-S. 307—Iligl^ Court will not inter¬ 
fere unless jury has tal:en perverse view i 
of evidence 

138 I C 278=56 C L J 19=1 R 1932 Cal 
439=1932 Cr C 648=33 Cr L J 593= 

A I R 1932 Cal 656 (F B). 

-S. 307—Disagreement with opinion 

of jury is condition precedent to making 

reference 

145 I C 365=37 C W N 591 = 1933 Cr C 
752 = 6 R C 102=34 Cr L J 965= , 

A I R 1933 CnI 472. I 

-S. 307—Judge should he clearly of ' 

opinion tliat it is necessary for the ends 

of Mistico to submit case to High Court 
143 I C 600 = 37 C V/ N 341 = 1933 Cr C 
582 = 34 Cr L J 608=A 1 R 1933 Cal 404. i 


CRIMINAL P. C.. S. 307 

-S, 307—‘‘Necessity to submit the 

case” should depend on gravity of offence 
and its prevalence and considerations of 
similar nature 

143 I C 600 = 37 C W N 341 = 1933 Cr C 
582=34 Cr L J 608=A I R 1933. Cal 404 

« 

-S. 307—Judge should state offence 
, committed 

I 143 I C 600 = 37 C W N 341=1933 Cr C 
I 582=34 Cr L J 608=A I R 1933 Cal 404 

( S. 307—High Court is entitled to 

1 open whol/» case 

i 141 I C 578=37 C W N 91=1933 Cr C 61 
I =34 Cr L J 164=60 Cal 427=19 A I Cr R 
I 358=A I R 1933 Cal 47. 

i S. 307’--Letter of reference should 
I concisely state grounds why case is sub- 
: mitted to High Court 

129 I C 798=1931 Cr C 47 = 57 Cal 1183 
1 =32 Cr L J 452 = 1 R 1931 Cal 270= 

i AIR 1931 Cal 15. 

-S. 307—High Court should not 

interfere unless jury’s unanimous verdict 
is unreasonable 

129 I C 798=1931 Cr C 47=32 Cr L J 
j 452 = 57 Cal 1183 = 1 R 1931 Cal 270= 

A I R 1931 Cal 15. 

-S. 307—That Judge, had he been 

member of jury, might have given an¬ 
other verdict, is no proper ground for 
I reference 

' 129 1 C 798=1931 Cr C 47 = 57 Cal 1183 

=32 Cr L J 452=1 R 1931 Cal 270= 

A I R 1931 Cal 15. 

I -S. 307—Four brothers charged with 

murder—Triil Court finding evidence of 
professing eye-witnesses untrustworthy 
—Two of them acquitted, but other two 
sentenced to death-—Confirmation of con¬ 
viction held to ho unsafe 

139 I C 128 = 33 Cr L J 744=33 P L R 
475 = 1932 Cr C 576=1 R 1932 Lah 564 = 

A I R 1932 Lah 424. 

-S. 307—Cage referred—High Court 

has to decide case after giving due weight 

to verdict of jury and Court—Verdict 

need not npcessarilv be perverse 

136 I C 5 = 33 Cr L J 220=33 P L R 443 
= 1932 Cr C 426 = 13 Lah 573 = 

I R 1932 Lah 18I=A I R 1932 Lah 345. 

-S. 307—Several charges—One tria¬ 
ble with aid of jury and others with aid 
of assessors—Judge has no jurisdiction 

to refer whole case 

137 I C 810=33 Cr L J 533=1 R 1932 
Mad 466=55 Mad 715=18 A I Cr R 299 
= 35 M L W 671=1932 Cr C 430=5 
M Cr C 140 = 62 MLJ571 = 

A 1 R 1932 Mad 512 

-S. 307—High Court has only to se 

whether opinion of Judge, that verdic 
by jury is manifestly wrong, is su 
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ported by evidence ' 

136 I C 33=1 R 1932 Mad 241=33 Cr L J 
215=1932 Cr C 1=35 M L W 44 = 4 
M Cr C 389=1931 M W N 1053= I 

A I R 1932 Mad 21. | 

-S. 307 — Reference —• High Court 

will interfere when jury’s verdict is so 

distinctly against evidence as can be 

said to be perverse or when jury is led 

astray in its conclusions 

144 I C 582=34 Cr L J 795=1 R 1933 , 
Oudh 272=8 Luck 439=1933 Cr C 384= I 
10 O W N 234=A 1 R 1933 Oudh 181. 

-S. 307—High Court should not 

interfere with verdict of jury unless it is 
unreasonable 

10 O W N 971. ! 

-S. 307—Unless jury’s view is bad | 

or impossible, High Court is not justi. 

dad in reversing their verdict 

10 O W N 883. 

-S. 307—Acquittal by jury—High 

Court will nob interfere unless the ac- 

<iui'^^tal is perverse I 

137 1 C 346=18 A 1 Cr R 252=33 Cr L J 

465=9 OWN 301. 

-S. 307—Verdict of jury justified on 

evideoce—Reference ought nob to be > 
made 

144 I C 872 = 1933 Cr C 1010=34 Cr L J 1 
828= 6 R P 12=A I R 1933 Pat 481. 

—^—S. 307—Unless Judge dissents com- ■ 
pletely from opinion of jury case should * 
not be referred ' 

139 I C 885=33 Cr L J 877 = 11 Pat 669= ' 
I R 1932 Pat 269=1932 Cr C 643 = 13 P LT 

418=A I R 1932 Pat 246 

-S. 307—Judge expressing dissent— ' 

Opinion of jury has no greater value | 
than decision of tribunal of fact—Prin- \ 
ciple that verdict must be perverse is i 
erroneous 

139 I C 885=33 Cr L J 877=11 Pat 669= i 
1 R 1932 Pat 269=1932 Cr C 643= I 
13 P L T 418=A I R 1932 Pat 246. 


-S. 307—Duty of High Court—High 

Court has all powers of appellate Court 
139 I C 885=33 Cr L J 877 = 11 Pat 669= 
I R 1932 Pat 269 = 1932 Cr C 643 = 
13 P L T 418=A 1 R 1932 Pat 246. 

-S.307—Judge must refer whole case 

to High Court and not individual charge 
as bo which there is disagreement 

137 IC 190=11 Pal 395=33 Cr L J 505 = 
18 A I Cr R 190=1932 Cr C 273=1 R 1932 
Pat 148=13 P L T 93=A I R 1932 Pat 156. 

S. 308 Misconduct of juror alleged 
at end of trial Discharga of jury and 
fresh trial of accused should not be al¬ 
lowed 

140 I C 1S = 33 Cr L J 869 = 1 R 1932 

Cal 683=1932 Cr C 744 = 
A I R 1932 Cal 750 (2). 


CRIMINAL P. C., S. 309 

-Ss. 309 and 307—Judge, making 

reference under S. 307 in regard to offen¬ 
ces triable by jury, should proceed under 
S. 309 with aid of assessors in respect of 

offences triable with aid of assessors 

135 I C 495 = 33 BLR 1571 = 1932 Cr C 
85=33 Cr L J 172=1 R 1932 Bom 111 = 

A I R 1932 Bom 61. 

-Ss. 309 and 537—Omission to make 

reference in judgment to opinion of as¬ 
sessors can be cured by S. 537 unless it 
has occasioned failure of justice 

1933 Cr C 1297=A 1 R 1933 Lah 910. 

• 

-S. 309 (2)—Order of acquittal by 

lower Court—High Court in appeal 
would not interfere unless it isunreason- 
abla 

131 I C 436=1 R 1931 Oudh 196 = 
8 O W N 101 = 1931 Cr C 276=15 A I Cr R 
483=32 Cr L J 694=6 Luck 539= 

A 1 R 1931 Oudh 116. 

-‘S. 319—Residence—Prolonged ab¬ 
sence of assessor from district exempts 

him from being assessor under S. 319. 

131 I C 540 = 1 R 1931 Pat 220=12 P L T 
209=1931 Cr C 400 = 32 Cr L J 740 = 
16 A I Cr R 360=A I R 1931 Pat 160. 

-S, 326—Neglect of strict provision 

of S. 32d does not make constitution of 
jury illegal or render trial nullity unless 
failure of justice is caused 

1933 A L J 1446=A I R 1933 All 941. 

-S. 326—Direction laid in S. 326 is 

nob necessarily mandatory 

1933 A L J 1446=A I R 1933 All 941. 

-S. 326—Requisite number of jurors 

nob summoned for trial—Whole trial is 
not vitiated 

131 I C 801 = 10 Pat 107=1931 Cr C 392 = 
I R 1931 Pat 241=32 Cr L J 797 = 
12 P L T 798=A I R 1931 Pat 152. 

-S. 337 (2 .4)—S. 337 (2-..1) does rob 

mean that approver must be committed 
for trial to Court of Sessions 

139 I C 408=1932 Cr C 699 = 1 R 1932 
All 566=13 L R A Cr 148=18 A I Cr R 
312=33 Cr L J 802 = 1932 A L J 754 = 

A ! R 1932 All 581. 

-S. 337—.Approver’s evidence false 

or exaggerated in part is unreliable— 
Corroboration regarding corpus delicti 

and identity of co-accused is necessnrv 
143 ! C 67 = 34 Cr L J 489 = 55 All 91 = 
13 L R A Cr 157=1933 Cr C 42 = 
1932 A L J 1125=18 A 1 Cr R 393 = 
^ ^ AIR 1933 All 31. 

S. 337 (2 /1) Trial hy Special 
Magistrate .Approver tendered pardon— 
Coinuiittal to Sessions is nob compulsory 
Emergency Pow©rs~'Ordiauce prevails 
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over S. 387 (2-i4) 1 

145 1 C 656 = 60 Cal 652=34 Cr L J 1023 = 

1933 Cr C 893=6 R C 124 = 
A I R 1933 Cai 537. 

-Ss. 337 and 164—Pardon accepted 1 

—Approver examined under S. 164 on | 
oath — This statement can form subject I 
of alternative charge under Ss. 193 and 
194, I. P. C. 

142 [ C 776 = 34 Cr L J 469 = 34 P L R 421 = 
193 3 CrC 564=14 Lah 507 = 1 R 1933 j 
Lah 303=A 1 R 1933 Lah 321. i 

-S. 337 (3)—Approver ordered under | 

S. 337 (3) to be detained is prisoner j 

within meaning of Prisons Act S. 3 (2) 

132 I C 519=1931 Cr C 700=32 Cr L J 
913=12 Lah 635=17 A I Cr R 20 = 1 R 1931 | 

Lah 615 — 32 P L R 493= ' 
A I R 1931 Lah 476. 

-S. 337 (3)—Accused person is to be , 

detained in judicial custody or in con- 
bnement in prison 

131 1 C 625 = 32 P L R 423=1931 Cr C 
6 25 = 3 2 Cr L J 785=12 Lah 604=16 
A I Cr R 428 = 1 R 1931 Lah 481 = 

A I R 1931 Lah 353. 

-S. 337 (3)—Approver like accused , 

person, must bo detained in judicial ^ 

custody or confinement in prison—Ques- : 

tion of convenience i«i not materinl i 

131 ICfj2 5 —32PLR 4 23= 1931 Cr C 625 i 
32 Cr L J 785=12 LahC04=16 A I Cr R = 

428 = 1 R 1931 Lah 481 = 
A I R 1931 Lah 353. 

-S. 337--Gusfcody referred to in | 

S. 337 is custody in prison 

131 1 C625=32 P L R 423=1931 Cr C 
625=32 Cr L J 785=12 Lah 604 = 16 
A I Cr R 428=1 R 1931 Lah 481 = 

A 1 R 1931 Lah 353. 

-S. 337 (2)—No distinebi on can be 

drawn hetsveoii pevjjon who has accepted 

and person accepting tender of nardnn 
134 I C 193 = 31 P LR 1010=1931 Cr C 
166 = 32 Cr L J 1126 = 1 R 1931 Lah 897 = 

A 1 R 1931 Lah 102. 

-S. 337 (2-.^) — Mngistrate framing > 

charge under Penal Co<le, S. 39o —* Case ' 
must he committed t.T Sessions — Juris¬ 
diction cannot he assumed by reducing 

clia]>’(i to one nniler S. 881, Penal Code 
141 IC 881 = 1933 CrC 145=1 R1933 

Pesh 1-=A I R 193 1 Pesh 3. 


-S. 337 (2-A)—Iuter{)ietation must 

he in favour of accused — S. 7, Frontier 

criotes lieguUtion, apidiosto trials under 

Jtegulation onlv and does not generally 

nio'difv S. 837 (2) (^) 

141 1 C 881=1933 Cr C 145=1 R 1933 

Pesh 1 = A 1 R 1933 Pesh 3. 

-S. 337 (as amendt’d in 11123) J*ar- 

don tendered to accused — If accused is 
not cn bail Court is bound to retain ap¬ 
prover ill custody till termination of 


CRIMINAL P. C., S. 337 
trial 

140 i C 153=33 Cr L J 906=1 R 1932: 
Sind 174=A 1 R 1932 Sind 40. 

- S. 339 (2)—Statement made by in¬ 
ducement of pardon hut not under pres-, 
sure — Statement is admissible under 
S. 339 (2) 

1933 Cr C 1297=A I R 1933 Lah 910. 

-S. 339-~Contradictory statement by 

approver—Sanction cannot be refused 

1933 Cr C 1113=A I R 1933 Lah 868. 

-S. 339—Approve r on turning against 

prosecution tried jointly with other ac¬ 
cused and his confession relied on as 
basis for conviction of all accused—This 
was nob formal defect but subsbautial 
error in law 

128 I C 209=1 R 1931 Oudh 17=7 O W N 
972=32 Cr L J 91=1931 Cr C 273=15 

A I Cr R 322=6 Luck 386= 
A I R 1931 Oudh 113. 

S. 339-.-! (a.s amended in 1923) — 

Magistrate recording plea as to whether 

approver had complied with condition 

of tender of pardon, !)Ub question dis. 

cussed after considering whether he waa 

guilty—Held there was no irregularity 

wliich w’ould vitiate trial 

1933 Cr C 1297=A I R 1933 Lah 910.^ 

-S. 342—Court should call abtenbion 

of accused to important point and ask- 
for explanation 

142 I C 335 = 57 C L J 177=34 Cr L J 
322 = 64 M L J 466=37 M L W 584= 
1933 M W N 409=10 OWN 522= 
34 B L R 507=14 L R A Cr 81 = 1933 
CrC 442=14 PLT305=19AICrR 291 = 
37 C W N 514 = 1933 M Cr C 149=1938 
A L J 645=A I R 1933 P C 124. 

- S 342 —Written statement of ac¬ 
cused should bo allowed even in Sessions 
trial—It cannot however take place of 

examination under S. 842 
14S I C 481= 1933 A L J 799 = 20 A I Cr R 
145=14 L R A Cr 259=1933 Cr C 1202= 

34 Cr L J 967 = 6 R A 65 = 

A I R 1933 All 690. 

-S. 342—.Answers by accused must 

bo relevant—Irrelevant answers may be 

refuse! bv Judge 

145 I C 481 = 1933 A L J 799=14 L R A 
Cr 259 = 20 A 1 Cr R 145=1933 CrC 1202= 

34 Cr L J 967 = 6 R A 65= 

A ! R 1933 All 690. 

- Ss. 342 and 2Sil—3. 2yi4 has to be 

read with S. 842 — Questions under S. 

842 shcul I however not amount to 

leugthv Clo«s-examinabion 

145 I C 481=1933 A L J 739=14 L R A 
- Cr R 259 = 20 A I Cr R 145 = 1933 Cr C 
1202 = 34 Cr L J 967 = 6 R A G5 = 

A I R 1933 All 690. 

-S. 342—Magistrate is bound to 
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take down whac accused savs 

138 1 C 503=34 BLR 571 = 1932 Cr C 
391=33 Cr L J 613=56 Bom 434 = 18 j 
A 1 Cr R 349=1 R 1932 Bom 388= 

A I R 1932 Bom 279. 

-S. 342—Joint statement is illegal 

and vitiates trial ' 

130 1 C 577=33 BLR 82 = 1931 Cr C 180= ! 
I R 1931 Bom 257=55 Bom 356=32 Cr L J 

572=16 A I Cr R 205 = 
A I R 1931 Bom 132. 

-S. 342—TCeoalling of one of prose¬ 
cution witnesses after arguments had 
commenced in presence of accused’s 
pleader—Accused's pleader not insisting 
on right to question accused or let in 

further evidence—Trial is not vitiated 

57 C L J 57 = 1933 Cr C 958= 

A 1 R 1933 Cal 594. 

-S. 342—Failure to follow provisions 

of S. 342 vitiates trial 

143 1 C 285 = 56 CLJ583=1933 Cr C419 = 
34 Cr L J 549=A I R 1933 Cal 347. 

-S. 342—Statement of accused under 

S. 342 — Judge omitting to put such 
statement speoilically to jury, but fully 
explaining to them defence of accused 
and his reasons why jury should dis¬ 
regard his retracted confession—Judge’s 

omi(»eion held not harmful 

142 I C 639 = 1933 Cr C 233=34 Cr L J 

369=A 1 R 1933 Cal 187. 

-Ss. 342 and 488— Mere fact that 

opposite party was not examined in 

proceerjings under S. 488! is no ground 

for sending case ba^^k to trial Courts’ 

138 I C 629=36 C W N 380=1 R 1932 Cal 
477 = 1932 Cr C 480=33 Cr L J 640 = 

A 1 R 1932 Cal 488 (2). 

-S. 342—No oath to be administered 

to accused under S. 342—But S, 342 is 

restricted to accused on trial and not 

to accused in other oroceedins 

131 I C 142 = 35 C W N 490=1931 Cr C 
405 = 32 Cr L J 667 = 58 Ca! 1214 = 

A I R 1931 Cal 341. 

-Ss. 342 and 537—Oinission to exa¬ 
mine—Accused’s statement taken after 
prosecution witnesses are examined and 
before their cross examination--No fur¬ 
ther examination of accused under 
S, 342 —Omission cannot be cured under 
S. 537 although no xnejudice may have 

been caused to the accused 

130 I C 845 = 32 Cr L J 623 = 
16 A I Cr R 258 (CalJ. 

-S. 342—Non-compliance with pro¬ 
visions necessitates retrial—But where 
case is petty one. Court need not order 
retrial 

34 P L R 798=A I R 1933 Lah 1002 (2). 

-S. 342—Accused can nover he exa- 


CRIMINAL P. C., S. 342 
mined as witness 

132 1 C 519=1931 Cr C 700 = 32 Cr L J 913 
= 12 Lah 635=17 A I Cr R 20 = 32 P L R 

493=1 R 1931 Lah 615 = 
AIR 1931 Lah 476. 

- S. 342 —Accused cannot defeat ends 

of justice by merely refusing to answer 
questions — Court may draw reasonable 
inferences from such refusal as provided 
hv S 342 

131 I C 277=1931 Cr C 298 = 32 Cr L J 684 
= 16 A I Cr R 314=1 R 1931 Lah 405= 

A I R 1931 Lah 178. 

-S. 342—Accused defended by ccun- 

sel—Failure cf Magistrate to put ex¬ 
plicit questions is immaterial 

143 I C 46=1932 M W N 801 = 5 M Cr C 
289 = 64 M L J 88 = 37 M L W 220=1933 
Cr C 289=56 Mad 231=34 Cr L J 481 =20. 

A i Cr R 64 = 1 R 1933 Mad 261 = 

A I R 1933 Mad 233^. 

-S. 342 — Provisions of S. 342 are. 

mandatory and non-compliance with- 
them vitiates trial 

131 i C 493 = 32 Cr L J 757=1931 Cr C 361 
= 3 M Cr C 362=1930 M W N'914 = 

A I R 1931 Mad 241. 

-S. 342 — Examination should not 

be based on detailed instructions of 
prosecuting counsel 

146 I C 149=16 N L J 158=1933 CrC 1003 

= 6 R N 75=A I R 1933 Nag 2G9. 

- S. 342 (4)—S. 342 (4) does not 

applv to application for transfer 

145 I C 445=1933 Cr C 797=6 R N 50= 
29 N L R 328=34 Cr L J 1035 = 

A 1 R 1933 Nog 201. 

-S. 342 — Summons case begun as- 

warrant case — Omission to examine 
accused after further evidence after 
charge cannot he oendoned 

142 I C 393 = 34 Cr R L J 340=1933 Cr C 

786 = 1 R 1933 Nag 114 = 
A I R 1933 Nag 192. 

-S. 342-J udge must call attention 

of accused to important point and ask 
for explanation 

143 i C 467 = 1933 Cr C 6SC = 34 Cr L J 568 
= 10 O W N 678=20 A I Cr R 285 = 1 R 
1933 Oudh I74=A I R 1933 Oudh 305. 

-S. 342—Noncompliance of S. 342— 

Absence of prejudice—High Court will 
not interfere in revision unless accused 
is preiudiced 

139 I C 636 = 33 Cr L J 811 = 18 A I Cr R 
136 = 1932 Cr C 186 = 9 OWN 116 = 1 R 
1932 Oudh 369 = A I R 1932 Oudh 113. 

——S. 342—Accused though competent 

to testiiv i-” incompetent witness 
141 1 C 89 -19 A 1 Cr R 258=34 Cr L J 121 
= 193 2 Cr C 9 32=10 Rang 511 = 1 R 1933 
Rang 14 = A I R 1932 Rang 199 (F B). 

-S. 342—Procedure not follow’ed— 




895 


896 


CuKRENT Digest. 1931-1933 


CRIMINAL P. C., S. 342 

Teat ia whether b^here is failure of justice 
141 I C 89=19 A I Cr R 258=34 Cr L J 121 
= 1932 Cr C 932=10 Rang 511 = 1 R 1933 
Rang 14=A I R 1932 Rang 190 {F B). 

S. 342—(Per Full Bench) —Sum¬ 
mons cases — S. 342 does nob apply to 
trial of summons cases— {Carr, J conbra) 
134 I C 500=17 A I Cr R 217 = 1931 Cr C 
884 = 9 Rang 506=32 Cr L J 1190=1 R 1931 
Rang 292=A 1 R 1931 Rang 244 (F B). 

S. 342—Whether S. 342 applies to 
Ch. 8. Criminal P. C. {Quaere) 

143 I C 351 = 1933 Cr C 175=34 Cr L J 591 
= l R 1933 Sind 128=A I R 1933 Sind 49. 

-Ss. 342 and 540—JUvidence of wit¬ 
ness under S. 540 recorded—Ro-exami- 
nation of accused under S. 342 is nob 
obligatory 

143 I C 351 = 1933 Cr C 175 = 34 Cr L J 591 
= I R 1933 Sind 128=A I R 1933 Sind 49. 

-S. 342—Accused stating that his 

statement is same as that of co-accused 
—Co-accused making two contradictory 
statements—Correct statement of co-ac¬ 
cused not ascertained—Accused should 

get benefit of statement beneficial to him 
141 I C 529=1932 Cr C 7 43 = 34 Cr L J 161 
=I R 1933 Sind 57=A I R 1932 Sind 165 

-S. 342-—After examination of ac¬ 
cused, investigating officer examined— 

Accused should be further examined 
141 I C 529=193 2 Cr C 74 3 = 34 Cr L J 161 
= I R 1933 Sind 57=A I R 1932 Sind 165. 

-Ss. 344 and 173—Remand under 

S. 344 can bo ordered without report 
under S. 1 73 

133 1C 617=1931 A LJ 617=3 2 Cr L J 
1045 -1 R 1931 All 729 = 16 A I Cr R 244 = 
12 L R A Cr 137=1931 Cr C 969=53 All 

729=A 1 R 1931 All 617. 

-S, 344—Application—If S. 344 is 

really applicable bo a case, it is duty of 
Court to apply that section and be gui¬ 
ded by corisiderabioDS laid down therein 
and bv no otl^ers 

133 I C 617=1931 A LJ 617=3 2 Cr L J 
1045--I R 1931 All 729=16 A I Cr R 
244=12 L R A Cr 137=1931 Cr C 969 = 53 

All 729=A I R 1933 All 617. 

-S. 344 — .\ccused [)roved tc» be mstn- 

b('rs of conspiru-\—Magistrate can keep 

thorn in cust .dy lor f'eriol that appears i 

to liiiii t!> lo rcriiunablo 
133 1 C 617 t1931 A L J 617=1 R 1931 All 
729 -32 Cr LJlo .15 16 A I Cr R 244 = 12 
LRACr 137 -1031 Cr C 969=53 All 72 9 = 

A 1 R 193 1 All 6!7, 
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-S. 344—Power to order accused to 

pay costs of adjournment does not ex¬ 
tend to previous adjournments granted 
without conditions 

139 I C 577=34 BLR 1106=1932 Cr C 
i 598=33 Cr L J 802 = 56 Bom 536=1 R 1932 

Bom 509=A 1 R 1932 Bom 470. 

-S. 344—Magistrate has discretion 

* to require accused to pay costs of ad¬ 
journment—Order unless unreasonable 
will nob be interfered with by the High 
Court 

139 I C 577=34 B LR 1106=1932 Cr C 
598=33 CrL J 802=1 R 1932 Bom 509=56 

Bom 536=A I R 1932 Bom 470. 

-S. 344—Application for transfer— 

No order for costs under S. 344 should 
be made 

j 139 I C 577 = 34 B L R 1106=1932 CrC 
598=33 Cr L J 802=1 R 1932 Bom 509=56 

Bom 536=A 1 R 1932 Bom 470. 

t-S. 344 ( 1 )—Explanation — Exist- 

I ence of reasonable cause is condition 
precedent to order under S. 344 (l)— 
Magistrate.properly directing postpone- 
) menb has unfettered discretion to re¬ 
mand accused to custody—Explanation 
to S. 344 ( 1 ) gives only one type of 
reasonable cause—Circumstances other 
than those mentioned in explanation 

mav atfovd reasouahle cause for remand 
146 I C 167=6 RC 182=37 C W N 683= 
1933 Cr C 1254=A1 R 1933 Cal 752 (2). 

-S. 344—It is not complainant’s 

duty to accompany Court process-server 
to secure service of summons upon ac¬ 
cused or respondents 

1933 Cr C 941=A I R 1933 Lah 720 . 

-S. 344—Criminal Court has no 

power to stay ponding proceedings inde 
finitely 

1933 Cr C 1340 = 27 SLR 219 = 

A 1 R 1933 Sind 358. 


- S. 344—Criminal case for theft— 

Civil suit l)y accused for declaration of 

title bo property removed—Held cri- 

[ninal case should not remain undisposed 

till decision of civil suit 

1933 Cr C 1340 = 27 SLR 219 = 

A 1 R 1933 Sind 358. 

- S. 344 — Refusal of adiournmont 

for revision is not ground for transfer 
139 I C791=-26 SLR 255 33 Cr L J 908 = 

1933 Cr C 17 rA \ R 1933 Sind 17. 


- S. 344—Court may adjourn case 

*'fro u time to time’’ but not “sine die” 
14 1 i C 17 0=34 Cr L J 139 27 S L R 17 = 

1932 Cr C 905 -I R 1933 Sind 33 = 


729=A 1 R 1931 All 617, 


A I R 1932 Sind 214. 
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-S, 345 (5)—Compromise after hear¬ 
ing appeal does not come under S. 345 
145 I C 126=19 A I Cr R 377 = 14 L R A Cr 
119 = 1933 Cr C 740 = 6 R A 47=34 Cr L J 

926=A 1 R 1933 All 434. 

-S, 345—Compounding of compound- ! 

able otience—Subsequent suit for dam- ; 
ages on facts constituting original otl- 
ance does not lie 

35 B L R 850=A 1 R 1933 Bom 413. 

-S. 345—Case compoundable — Ac. | 

■cused alleging compromise—Before pro¬ 
ceeding Court must enquire whether 

•compromise was effected 

133 I C 448=32 P L R 293 = 1931 Cr C 
642=32 Cr L J 1034=17 A 1 Cr R 96=1 R I 
1931 Lah 784=A I R 1931 Lah 402 (1). ' 

*——S. 346—Case stayed under S. 346— : 
Magistrate to whom case is submittel 
must trv cape de novo ' 

144 I C 231 = 1933 Cr C 572=34 Cr L J • 
749 = 27 SLR 266 = 1 R 1933 Sind 173 = 

A 1 R 1933 Sind 191. 

-S. 347—Complaint under S. 363, 

I. V. C.—Eixamination and cross-exami¬ 
nation of prosecution witnesses—Charge 
framed — Defence witnesses examined 
and cross-examined—Charge amended 
and accused committed to Sessions for 
offence under S. 366, I. 1*. C.—No right 
to accused of further exatnination and 
cross-examination to disprove amended 
charge—Procedure by Magistrate held 
to bo right 

132 I C 47 = 1 R 1931 All 479=1931 A L J 
587 = 1931 Cr C 706 = 32 Cr L J 849 -53 All 

692 = A I R 1931 All 434. 

S. 347—Magistrate committing ac¬ 
cused to Sessions has to follow Cli. 18— 1 

Uernedy in cases of deviation suggested , 
134 i C 1230=33 B L R 1192=1931 CrC 
949=33 Cr L J 68=1 R 1932 Bom 14 = 

A 1 R 1931 Bom 517 I 

-S. 347 — Magistrate of first class 

specially appointed to try accused can , 

commit him to Court of Session i 

134 I C 1230=33 BLR 1192=1931 Cr C 
949 -33 Cr L J 68 -1 R 1932 Bom 14 = 

A I R 1931 Bom 517. 

-S. 347—Case tried as warrant case 

up to framing of charge and examination 
of accused —Case subsequent! y committed 
to Sessions-—Accused without opportunity 
to udcluca defence evidence before com¬ 
mittal— Corr-initment should be quaalied 
139 I C 343 = 33 Cr L J 765 = 36 M L W 
390 = 1 R 1932 Mad 667r-63 M L J 101 = 5 
-M Cr C 197=1932 Cr C 506 =1932 M W N 

634 = A 1 R 1932 Mad 502. 

-S. 349 —Summary trial by Magis¬ 
trate for offence under S. 379, Penal 
Code—Case forwarded to District Magis- 

l9ol-33- T. D.—57 58 


brate under S. 349—District Magistrate 
should try case anew 

137 I C 208=33 Cr L J 472=13 L R A Cr 
91=1 R 1932 All 320 = 18 A I Cr K 3= 
1932 Cr C 595=A 1 R 1932 All 507. 

-Ss. 349, and 562—Where case is 

submitted under S. 349 there is no con- 
vicbion by submitting Magi-strabe bub 
only opinion is expressed—In the case 
of S. 562 there is a conviction by sub¬ 
mitting Magistrate 

145 I C 659 = 34 Cr L J 10 4 5=1933 Cr C 
1312=1933 M W N 716 = 65 M L J 405 = 

38 M L W 428=6 R M 115= 
A I R 1933 Mad 728. 
-S. 350 (3)—Transfer of case to an¬ 
other Magistrate after hearing principal 
prosecution withnesses — Accused nob 
claiming de novo trial—Conviction of 
accused by new Magijbrate—Conduct of 
trial is not satisfactory 

145 I C 416=37 C W N 982=1933 CrC 
953=34 Cr L J 958=6 R C 106= 

A I R 1933 Cal 582. 

-S, 350 (l)—Magistrate who framed 

charge after hearing prosecution wit¬ 
nesses transferred—His successor cannot 
ignore charge but accused has right 
under S. 350 to have any of witnesses 
recalled or reheard 

1933 M W N 94=1933 M Cr C 63 = 

A I R 1933 Mad 841. 

-S. 350—First Class Bench partly 

trying case under summary powers— 
.After charge case transferred to Second 
Class Magistrate having no summary 
powers —He discharging accused owing 
to complainant’s default—Second Class 
Magistrate’s trial must be de novo— 
Hence another complaint by same com¬ 
plainant on same facts would not be 
barred under S. 350 

138 I C 581=33 Cr L J 653=1 R 1932 Mad 
594 = 55 Mad 795=1932 Cr C 509=62 
M L J 738=35 M L W 760=5 M Cr C 54 = 
1932 M W N 244 = A I R 1932 Mad 505 

• 

-S. 350— Sessions Judge <lirecting 

further inquiry under S. 43(5—Change of 
Magistrates in trial Court—Now' Magis¬ 
trate fratiiing charge without ro-exarnin- 
ing witnesses already exiuined—Proce¬ 
dure held to ho proper 

131 1 C 5 ^60 M L J 524 = 32 Cr L J 635 = 
i R 1931 Mad 469=1931 CrC 552 = 4 
M Cr C 86 = 33 M L W 336=54 Mad 512 = 
1031 M W N 179 = A I R 1931 Mad 48S (2). 

-S. 350—De novo trial moans a new' 

trial and charge framed by previous 
M-agistrate lias to l)e ignored 

130 1 C 825 = 1 R 1931 Nag 73 = 27 N L R 

13=1931 Cr C 223=32 Cr L J 603 = 

A I R 1931 Nag 39 
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-S. 350 (1) (a)—Magistrate not act¬ 
ing suo CQotu—Witnesses recalled at ac¬ 
cused’s request—Trial is not de novo and 

fresh charges need not he framel ! 

141 I C 192=9 OWN 1136=1933 Cr C 
1168=34 Cr L J 124=19 A I Cr R 267=8 

Luck 286 = 1 R 1933 Oudh 33 = 

A 1 R 1933 Oudh 86. 

-Ss. 350 (l) (a) and 259—Change ! 

in constitution of Bench after framing of ' 

charge—Accused claiming de novo trial— ■ 

Discharge of accused under S. 259 owing , 

to absence of complainant does not bar i 

fresh trial on fresh complaint by ' 

complainant i 

1933 Cr C 1311=A I R 1933 Pesh 78 ' 

■ -Ss. 350 (2) and 34G—Case stayed * 

under S. 346—Magistrate to whom case is i 

submitted must trv case de novo ' 

144 1 C 231=1933 Cr C 572=34 Cr L J i 
749=27 SLR 266 = 1 R 1933 Sind 173= ' 

A I R 1933 Sind 191. 

-S 350-A—One Magistrate not pres¬ 
ent throughout—Order of Bench is in¬ 
valid 

140 I C 122=33 Cr L J 885=54 All 413 = 

I R 1932 All 613=17 A I Cr R 264=13 
L R A Cr 45=1932 Cr C 207=1932 A L J 

166=A I R 1932 All 191, 

-S. 350-.‘V —Presence of all Magis- | 

trabes constituting Bench on all healings 

is indispensable for valid trial of case 
135 I C 835 = 33 Cr L J 200=1 R 1932A11 
99=17 A I Cr R 125=13 L R A Cr 15= 
1932 Cr C 152=1932 A L J 42= 

A I R 1932 All 127. 

-S. 350-A—Bench of three Magis¬ 
trates—One remaining absent at two 
hearings, but assisting in delivering 

indgmenb and signing it is illegal 

138 I C 175=1932 Cr C 447 = 33 Cr L J 
559 = 15 N L J 11 = 28 N L R 190=18 
A I Cr R 280=1 R 1932 Nag 76 = 

A I R 1932 Nag 95. 

-S. 356 (l)—Mere breaking of im¬ 
perative statutory rule is not enough to 
vitiate trial 

129 1 C 269=15 A I Cr R 1=1930 A L J 
1504 -1 R 1931 All 141=11 L R A Cr 181 = 
1931 Cr C 3 = 32 Cr L J 372 = 53 All 172 = 

AIR 1931 All 3. 

■ -Ss. 356 and 537—Drror, not going i 

to root of trial, does not vitiate proceed¬ 
ings and can be cured by S. 537 

129 I C 265=1931 Cr C 2 = 1 R 1931 All 
137 = 32 Cr L J 368 = A 1 R 1931 All 2. 

— S. 356—Inquiries under Ch. 12 are; 

governed by S. 356—Provisions of S. 356 j 

are imperative 

14 1 I C 6 28 = 34 Cr LJ 216=26 S L R 353= I 

1932 Cr C 681 = 1 R 1933 Sind 67 = 

A I R 1932 Sind 145. 

-S. 362 ( 4 )—Magistrate's right to ! 


CRIMINAL P. C., S. 382 
refuse to record evidence under S. 362 i& 
absolute: 10 Boyn L H 20i Overruled 
137 I C 188=56 Bom 200=33 Cr L J 404= 
34 B L R 286 = 1932 Cr C 239=1 R 1932 
Bom 236=A 1 R 1932 Bom 180. 

-Ss. 362 and 4S8—In applications 

under S. 488. Presidency Magistrate 
should record evidence as in summons 
cases 

129 I C 339=32 Cr L J 276 = 1931 Cr C 
190=1 R 1931 Bom 147 = 32 BLR 1499= 

A I R 1931 Bom 142. 

-Ss. 364 and 342—Written statement 

of 'accused should be allowed even in 

Sessions trial—It cannot however take 

place of esaminabion under S. 342 

145 I C 481=1933 A L J 799=14 
L R A Cr R 259 = 20 A I Cr R 145=1938 
Cr C 1202=34 Cr L J 967=6 R A 65= 

A I R 1933 All 690 

-S. 364—It is not necessary to pub 

series of questions to person making 
confession—He should be allowed to 
narrate his story without any unneces¬ 
sary interference 

137 I C 95=33 Cr L J 414=18 A 1 Cr R 
110 = 33 P L R 16=1932 Cr C 179= 
I R 1932 Lah 294 = A I R 1932 Lah ISO. 

-S. 364—Examination of accused in¬ 
cluding every question put to him and 
answer given by him should be recorded 
in full 

132 I C 228=1 R 1931 Oudh 244 = 8 OWN 
228=19.31 Cr C 438=32 Cr L J 854= 
16 A 1 Cr R 478=A I R 1931 Oudh 166. 

-Ss. 366 and 537 — Procedure of 

directing accused to be acquitted with¬ 
out writing judgment is irregulai—De¬ 
fect is cured by S. 537 if failure ot 
justice is not caused owing to such irre¬ 
gularity 

145 I C 664=1933 Cr C 1143 = 34 Cr L J 
1036 = 1933 A L J 1244 = 6 R A 139= 

A 1 R 1933 All 660. 

-S. 366—Criminal appeal — Judg¬ 
ment delivered in open Court by High 
Court Judge, and taken down by his 
w’liter—Omission to initial fair copy is 
not serious defect—Appeals are deemed 

to he disposed of hv him 

144 1 C 149=34 Cr L J 703 = IR 1933 All 
396=1933 A L J 13=1933 Cr C 51 = 
19 I A Cr R 128=14 L R A Cr 38= 
55 All 132=A I R 1933 All 40. 

-Ss.366 and 367—Judgment written 

by outgoing Magistrate, but delivered by 
presiding Magistrate is without juris¬ 
diction _ ^ , 

135 I C 1265=33 Cr L J 60 = 1 R 1932 Cal 
49=35 C W N 838=1931 Cr C 837= 

A I R 1931 Cal 637. 

-S. 367—All evidence need not be 

discussed— Judge can select evidence* 
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important; and sufficient to prove point 

for consideration 

145 I C 481=1933 A L J 799=14 L R ACrR 
259=20 A 1 Cr R 145=1933 Cr C 1202= 

34 Cr L J 967=6 R A 65 = 
A 1 R 1933 All 690. 

- S. 367—Unless failure of justice is 

caused High Court may not interfere 

139 I C 608=34 BLR 1110=1932 Cr C 
601=33 Cr L J 801=1 R 1933 Bom 519= 

A I R 1932 Bom 473. 

-Ss. 367, 476 and 476-B— Appeal 

under S. 476-B from case under S. 476 

dismissed with remark that prosecution 

was not necessary—Judgment held to be 

not according to law, provisions of S. 367 

not having been complied with 
133 1 C 672 = 1 R 1931 Cal 736=32 Cr L J 
1045=1931 Cr C 606=35 C W N 660= 

A 1 R 1931 Cal 454. 

- S. 367—Judgment signed but not 

pronounced by Magistrate — Judgment 
pronounced by successor of such Magis¬ 
trate—Accused is not entitled to de novo 
trial 

141 I C 174=36 M L W 881=1933 M W N 
95=34 Cr L J 117 = 19 A 1 Cr R 243=1933 
Cr C 365=1933 M Cr C 73=1 R 1933 Mad 

84=A 1 R 1933 Mad 251 (1). 

- S. 367—Judgment should not bo 

unnecessarily long 

143 1 C 46=1932 M W N 801 = 5 M Cr C 
289=64 M L J 88=37 M L W 220=1933 
Cr C 289=56 Mad 231 = 34 Cr L J 481 = 
20 A 1 Cr R 64=1 R 1933 Mad 261= 

A 1 R 1933 Mad 233. 

- S. 367— Judgment must contain 

points for decision—Decision thereon 

and reasons for decision 

A 1 R 1933 Nag 328. 

-S. 367 (5)—Conviction under S. 302, 

Penal Code—Death sentence should be 
imposed — Assessors giving opinion as 
not gulity is no reason for awarding 
lesser sentence—Responsibility of award¬ 
ing sentence rests with the Judge alone 
146 1 C 118=1933 Cr C 1265=6 R N 72= 

A 1 R 1933 Nag 307. 

-S. 367 (5)— Strength of evidence 

must be considered before and not after 
conviction 

14 2 1C 474=14 P L T 82=12 Pat 241=34 

Cr L J 349 = 1933 Cr C 404= 
A i R 1933 Pat 149 (S B). 

- S. 367—Evaluation of evidence is 

matter for consideration before verdict 
If circumstantial evidence is not cou- 

viocing accused should be acquitted 

142 I C 613=14 P L T 96=1933 Cr C 511 = 

34 Cr L J 395 = 1 R 1933 Pat 165 = 

A 1 R 1933 Pat 180. 

- S. 367 (5)—Death is the penalty 


CRIMINAL P. C., S. 367 

for deliberate fratricide 

142 I C 613 = 14 P L T 96=1933 Cr C 511 = 

34 CrL J 395=1 R 1933 Pat 165= 

A 1 R 1933 Pat 180. 

-S. 367— Magistrate should discuss 

as to how evidence as to general repute 
affects accused 

146 I C 934=1933 Cr C 261=34 Cr L J 
476=1 R 1933 Pat 187=A I R 1933 Pat 112. 

-S. 367 (5)—Weak evidence does nob 

justify transportation for life but ac¬ 
quittal 

142 I C841=13 P L T 702=11 Pat 807 = 
1933 Cr C 253=34 Cr L J 427= 
I R 1^33 Pat 180=A I R 1933 Pat 100. 

-S. 367 (5)— Reasons must be ad¬ 
equate for passing lesser sentence 

142 I C 841 = 13 P L T 702 = 11 Pat 807 = 
1933 Cr C 253=34 Cr L J 427=1 R 1933 

Pat 180=A I R 1933 Pat 100. 

S. 367 (5)—Capital sentence is not 
improper even in oases of constructive 
guilt of murder 

142 I C 841 = 13 P L T 702=11 Pat 807 = 
1933 Cr C 253 = 34 Cr L J 427=1 R 1933 

Pat 180=A I R 1933 Pat 100. 

-S. 367—Use of word “shall” does 

nob warrant quashing of conviction un¬ 
less failure of justice occurs 

134 I C 625 = 12 P L T 647= I R 1931 Pat 
481=1931 Cr C 914=32 Cr L J 12 24= 

AIR 1931 Pat 386. 

-Ss. 367 and o37 — Judgment pre¬ 
pared by Magistrate after he ceased to 
have jurisdiction in local area is entirely 
without jurisdiction—Defect cannot be 
cured bv S. 537 

134 I C 625=12 P L T 647=1 R 1931 Pat 
481 = 1931 Cr C 914=32 Cr L J 1224 = 

A 1 R 1931 Pat 386. 

-S. 367 — Appellant can contend 

that evidence for prosecution was in¬ 
sufficient to support conviction—Appel¬ 
late Court should examine evidence and 
come to its own finding—Appellate judg¬ 
ment must also comply with S. 367 
especially when facts are intricate and 
evidence contradictory — In revision 
High Court should consider only whe¬ 
ther conviction is based on sufficient 
evidence 

' 134 I C 6 19=11 Pat 143 = 1 R 1931 Pat 475 = 
32 Cr L J 1197 = 1931 Cr C 907=16 A I Cr 
R 175=12 P L T 601=A I R 1931 Pat 379. 

-S. 367 (3) — Extent of licensee’s 

obligation to maintain line in safe con¬ 
dition laid down — Licensee allowing 
stay wire, on road in unsafe condition is 
guilty under R. 107 read with R. 37 
Electrical Rules — Conviction in alter- 
I native under S. 47 Elootriciby Act is nob 
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le^al 

145 1 C 710=1933 Cr C 477 = 11 Rang 162 = 

6 R R 53 = 34 Cr L J 1040 = 
A I R 1933 Rang 70. 

-S. 367 (o)—Reasons should be given 

for nofe imposing death penalfev 

144 I C 146=1933 Cr C 456 = 34 Cr L J 699 

= IR 1933 Rang85=A I R 1933 Rang 61 (1). 

-S. 367—Evidence—In criminal trial 

quantity of evidence required does not 
v'ary with enormity of crime 

144 I C 664 = 1933 Cr C 530=34 Cr L J 808 
= 1 R 1933 Sind I94 = A I R 1933 Sind 166. 

-S. 367—Judgment — Matter should 

nob ordinarily be expunged 
142 I C 587 = 27 SLR 13=1933 Cr C 219 = 
34 Cr L J 367 = 1 R 1933 Sind 105= 

A 1 R 1933 Sind 91. 

-S, 367—Jud graent — Ijibellous re¬ 
marks should not be made without op¬ 
portunity to explain 

142 I C 587 = 27 SLR 13=1933 Cr C 219= 
34 Cr L J 367=1 R 1933 Sind 105= 

A I R 1933 Sind 91. 

-S. 367 — Magistrate should apply 

his mind to every question of law or fact j 
141 I C 537=19 A I Cr R 338=1932 Cr C I 
795=34 Cr L J 163 = 1 R 1933 Sind 58= 

A ! R 1932 Sind 180. 

-S. 369 — Jail appeal preferred by 

accused dismissed by single Judge—Ap¬ 
plication by Government for enhance¬ 
ment of sentence—High Court has still 
power to entertain application 

146 I C 157=1933 Cr C 830=1933 A L J 
957 = 6 R A 268 = 20 A I Cr R 134 = 

A 1 R 1933 All 485. 

-S. 369—Jud gnient of two Judges as 

Criminal Bench cannot bo overridden by 

any otlier Judge or Bench of Judges 

145 I C 937 = 38 C W N 25 = 

A I R 1933 Cal 870. 

S. 369 -Court has inherent i>owers 
to revise its own ex parte orders — But 
sucii power cannot bo involved when ' 

Code has made express provision , 

130 I C 538=11 P LT 892=1931 Cr C 201 ' 
= I R 193 1 Pat 18 6 = 32 Cr L J 551 = 16 A I 

Cr R 29=A I R 1931 Pal 81. 

-S. 370—Trial by Presidency Magis¬ 
trate— bine less than Rs. 200 —Judgment 
written —Magistrate must state findings 
sup]>orting conviction 

145 I C 660 = 34 Cr L J 1059=37 C W N 368 
-60 Cal 656=1933 Cr C 891=6 R C 130 = 

A I R 1933 Cal 532. 

-Ss. 370 and 537 — Mere recording 

evidence and saying case is proved is not 
iultilliug conditions of S. o70 which re¬ 
quires reason to be given for conviction 
--But where evidence and statements of 
accused are recorded, failure to give rea¬ 


sons can be cured bv S. 537 
139 I C 244=36 C W N 852=1 R 1932 Cal 
587 = 1932 Cr C 632=33 Cr L J 729= 

A 1 R 1932 Cal 655. 

-S. 370 — Practice of Presidency 

Magistrates to dispose of cases without 
! giving reasons as required by S. 370 
I should be discontinued 

1 139 I C 244 = 36 C W N 852=1 R 1932 Cal 
587 = 1932 Cr C 632=33 Cr L J 729= 

A I R 1932 Cal 655. 

-S. 370—Non-compliance with S. 370 

seriously condemned 
; 136 I C 136=1932 Cr C 12=1 R 1932 Cal 184 

=35 C W N 867=33 Cr L J 265= 

A 1 R 1932 Cal 64. 

j-S. 370—Order of conviction witb- 

1 out recording other particulars vitiates 
: order 

136 I C 135=35 C W N 868=1 R 1932 Cal 
i 183=1932 Cr C 10 = 33 Cr L J 264= 

17 A I Cr R 399=A I R 1932 Cal 62. 

^ -S. 374—Trial by jury and convic¬ 

tion—High Court can set aside conviction 
without remanding case if there is not 
suflicient evidence 

143 I C 173=37 C W N 595=1933 Cr C 624 
=34 Cr L J 533 = 20 A I Cr R 20= 

A 1 R 1933 Cal 426 (S B), 

-S. 374—Person convicted in trial 

by jury along with others, sentenced to 
death, can appeal on matter of fact and 
law 

140 I C 846=34 Cr L J83=1932 Cr C 774 

I R 1933 Pal 27=13 P L T 440= 

AIR 1932 Pat 302. 

-S. 376—Powers of High Court on 

death reference are not wider than those 
in appeal on trial by jury — But High 
Court should as far as possible bo reluc¬ 
tant to interfere with finding of jury 
128 I C 811=34 C W N ll54=32CrLJ 190 
= I R 1931 Cal 107 = 1931 Cr C 242 = 15 A I 
CrR 392=A I R 1931 Cal 178 (F B) 

-Ss. 380 and 5(52 (2)—Magistrate to 

whom case is referred under S. 562 (2) 
has no pow’or to set aside conviction 
under S. 380—He can only either con¬ 
vict or make or direct further inquiry 
145 1 C 659=34 Cr L J 1045 = 1933 Cr C 
1312 = 1933 M W N 716=65 M L J 405 = 

38MLW 428=6 R M 115 = 

A I R 1933 Mad 728. 

-Ss. 380, 349 and 502—Where case 

is submitted uuder S. 349 there is no 

conviction by submitting Magistrate 

but only an opinion is expressed—In 

case of S. 562 there is conviction by 

submitting Magistrate 

145 1 C 659 = 1933 M W N 716=65 
M L J 405 = 38 M L W 428=6 R M 115 = 
34 Cr L J 1045=1933 Cr C 1312= 

A I R 1933 Mad 728. 
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-Ss. 383 and 397—Court has to 

decide if conditionally released prisoner 
has violated conditions on which remis¬ 
sion was granted to him—Jail authori¬ 
ties cannot assume that power by treat¬ 
ing such prisoner as convict from date 
of his admission into jail—Antedating 
of sentence is against spirit of Ss. 383 
and 397 

142 I C 728=1933 Cr C 275=34 
Cr L J 447=1 R 1933 Rang 45= 

A 1 R 1933 Rang 28. 

-S. 386—Objection to attachment 

of property under—Magistrate is under 
a duty to investigate claim as under 
Civil P. C., O. 21, R. 58 

144 I C 883=1933 A L J 265=1933 Cr C 
278=19 A I Cr R 251=14 L R A Cr 73=6 

R A 6=34 Cr L J 847 = 
A 1 R 1933 All 135 (1). 

-S. 386—Property attached under 

S. 386 claimed by third person—Magis¬ 
trate should stay sale to give claimant 

time to establish his right 
139 I C 541 = 34 BLR 1102=56 Bom 364 
= 1932 Cr C 604 = 33 Cr L J 805 = 1 R 1932 

Bom 501=A 1 R 1932 Bom 476. 

-S. 386 (2)—It is desirable that 

rules mentioned by sub.S. (2) should be 
framed 

139 1 C 541=34 BLR 1102=56 Bom 364 
= 1932 Cr C 604=33 Cr L J 805=1 R 1932 

Bom 501=A I R 1932 Bom 476. 

-S. 386 (1)—Undivided share cannot 

be sei^^ed 

143 I C 97=37 C W N 567 = 1933 Cr C 580 
=34 Cr. L J 503 = 20 A I Cr R 30 = 60 
Cal 932=A I R 1933 Cal 402. 

-S. 386 (l) ia) — Whether it is not 

possible under S. 386 (1) (a) to attach 
undivided share of movable property 
by some other method than seizure— 
{Quaere) 

143 I C 97=37 C W N 567=1933 Cr C 580 
=34 Cr L J 503 = 20 A I Cr R 30=60 
Cal 932=A i R 1933 Cal 402. 

-S. 386 (1)—Undivided share of 

convicted person cannot be attached 

143 I C 238=1933 Cr C 579=34 Cr L J 
579 = 60 Cal 851=A 1 R 1933 Cal 401. 

-S. 386—Fine on son cannot be 

recovered from father’s properfev. 

142 I C 846=34 Cr L J 467=34 
P L R 432 = 1 R 1933 Lah 286. 

--S. 386 (D—No more than interest 

of ohender in joint family property can 
be attached — Proper course is to 
proceed under Civil P. C., O. 21, R. 47 
138 I C 548=1 R 1932 Mad 579=1932 
M W N 457=5 M Cr C 155 = 63 M L J 142 
= 1932 Cr C 566=33 Cr L J 622=36 M L^W 
402 = 55 Mad 1041=A I R 1932 Mad 538. 

S. 386 (1) (a)—Bullocks belong- 


CRIMINAL P. C., S. 386 

ing to tiindu joint family cannot be 

attached and sold under S. 386 (l) (a) 

146 I C 371=29 N L R 320=1933 
Cr C 932=A 1 R 1933 Nag 248. 

-Ss. 386 and 250—Compensation 

under S. 250 is realizable under S. 386— 
Hindu complainant dying while joint 
before property attached — Property 
passes by survivorship and cannot be 
attached 

140 I C 72=1 R 1932 Pat 290=13 P L T 
536=19132 Cr C 773 = 33 Cr L J 958= 

A I R 1932 Pat 301 (F B). 

-S. 386 (l) {a) — Undivided share 

in movable property cannot be seized 
140 I C 101 = 12 Pat 29=33 Cr L J 872 = 
1932 Cr C 764=13 P L T 549 = 1 R 1932 
Pat 281=A I R 1932 Pat 292 (S B). 

-S. 386 (l) (5) — Property seized 

under S. 380 (l) (a)—Petitionersclaiming 

property to be joined—Proper procedure 

is to proceed under suh-Cl. (b) 

138 I C 310 = 33 Cr L J 671=1932 Cr C 
493 = 1 R 1932 Pat 180 = 13 P L T 235 

A I R 1932 Pat 212. 

-S. 386(l)(6)—Attachment of share 

of delinquent in movble property of 
joint family cannot be effected by direct 
issue by Magistrate of warrant of 
attachment — Proper procedure is 
under,S. 38r)(l){b) by issuing warrant to 
Collector and that officer proceeding 
according to law 

142 I C 524=1933 Cr C 189 = 1 R 1933 Sind 
102=34 Cr L J 354=A 1 R 1933 Sind 43. 

-S. 388—Sentence not of fine only— 

Instalments cannot be allowed 
143 I C 120 = 56 C L J 73=1933 Cr C 408 
= 34 Cr L J 530=A 1 R 1933 Cal 308. 

--S. 397 — Separate sentences at 

separate trials can be made to run 
concurrently 

134 I C 1239=33 Cr L J 77=17 A I Cr R 
341 = 33 BLR ll63=1931'Cr C 917 = 

1 R 1932 Bom 23=A i R 1931 Bom 529 (1). 

-S. 397, Prov. 2—Sentence for not 

furnishing security under S. lOO — Sub¬ 
sequent sentence under Opium Act— 
Order making latter sentence to run 
consecutively is incorrect 

145 I C 1007=10 OWN 786=1933 Cr C 
1098 = 6 R O 75=A I R 1933 Oudh 381. 

-S. 397, Proviso (as amended in 

1023) —“Sentence” includes order of de¬ 
tention within Criminal P. C. S. 123 
131 I C 501=1931 Cr C 522 = 9 Rang 110 = 

I R 1931 Rang 133 = 32 Cr L J 714=16 
A I Cr R 333=A I R 1931 Rang 127 (F B). 

-Ss 397 and 383—Court has to 

decide if conditionally released prisoner 
has violated conditions on which re¬ 
mission was ‘jgranted to him — Jail 
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authorities cannot assume that po^ver 
by treating such prisoner as convict 
from date of his admission into jail— 
Antedating of sentooce is against spirit 
of Ss. 383 and 397 

142 I C 728=1933 Cr C 275=34 Cr L J 

447=1 R 1933 Rang 45= 
A I R 1933 Rang 28. 

Ss. 397 and 123— Sentence under 

S. 123—Subsequent sentence of fine or 

injprifonment in default for offence 

committed prior to order under S. 123— 

Imprisonment in default must run after 

expirv of sentence under S. 123 
135 I C 644 = 33 Cr L J 174=9 Rang 612= 
1932 Cr C 210 = 17 A I Cr R 318= 
I R 1932 Rang 52=A I R 1932 Rang 50. 

-Ss. 397 and 439 —Two successive 

sentences of imprisonment— First con» 
victioD quashed on appeal— Second im¬ 
prisonment runs from date of accused’s 
acquittal in first conviction—On equita¬ 
ble principles however sentence already 
undergone under first conviction was de¬ 
ducted hy reducing sentence in subse¬ 
quent conviction under S. 439 

140 I C 481=19 A I Cr R 149=1932 Cr C 
695 = 34 Cr L J 24 = 1 R 1932 Sind 191 = 

A I R 1932 Sind 159. 


CRIMINAL P. C., S. 402 
sons contended to be illegal as date of 
execution of sentence had expired and 
tribunal had ceased to exist, and as 
there was no authority having power to 
issue fresh warrant for execution of sen¬ 
tence—Custody held to legal 

135 1 C 189=1931 Cr C 631=33 Cr L J 
126=1 R 1932 Lah 61=33 P L R 1024= 

AIR 1931 Lah 359. 

-S. 403 — Acquittal on two charges 

and conviction on two other charges— 
No appeal from acquittals—Appeal from 
convictions— Retrial ordered — Lower 
Court Judge cannot frame charge for 
offences of which accused has been al- 
ready acquitted 

1933 A L J 1446=A I R 1933 All 941. 

-S. 403 — Acquittal— Mere setting 

aside conviction and directing accused to 
be committed does not amount to ac¬ 
quittal 

138 1 C 609=33 Cr L J 669 = 54 All 756= 
I R 1932 All 488=17 A 1 Cr R 449=1932 
Cr C 513 = 13 LRACr 81=1932ALJ 

483=A 1 R 1932 All 409. 

-S. 403 —Criminal breach of trust— 

Previous acquittal in respect of gross sum 
between specified dates does not bar 
second trial 


-S. 401— G, a boy of fifteen, brother 

A, and maternal uncle mercilessly 
beating ^—Z dying frem effect of beat¬ 
ing—Conviction of three under S. 302 
Penal Code and sentencsof transporation 
— Cl's case was considered fit for action 
under S. 401 

A 1 R 1933 Lah 1021. 

- S. 401 —Tender age and youth of 

murderer—Deceased found in adultery 
with female relative of accused before 
offence committed-—Case held fit one for 
use of prerogative by Local Government 
under S. 401 

138 I C 410 = 33 Cr L J 580 = 33 P L R 
279=1932 Cr C 422 = 1 R 1932 Loh 486= 

AIR 1932 Lah 308. 

-S. 401—Accused only 17 years of 

age and committing crime under in- 
Huenco of father and elder brother — 
Oa^-e is fit one for exercise of power under 
S. 401 

137 I C 293=33 Cr L J 4 84=18 A I Cr R 
215 = 33 P L R 191 = 1932 Cr C 324 = 
I R 1932 Lah 338=A I R 1932 Lah 259, 

-S. 402— Custody—Certain persons 

sentenced to death hy tribunal api>ointed 
under ordinance— Warrant issued for 
execution hy certain date—Suspension by 
hocal Government of execution of sen¬ 
tence pending application to Privy Coun¬ 
cil for leave to appeal — Custody of per- 


129 1 C 558=1931 A L J 98=1931 Cr C 
224 = 1 R 1931 All 190=12 L R A Cr 48 = 
32 Cr L J 376=12 L R A Cr 69 = 
15 A I Cr R 377=15 A I Cr R 473= 
53 All 411=A I R 1931 All 20 9 

— Ss. 403 (1). 235 (1). 236 and 237 — 

I S. 403 (l) will not operate in cases 

covered by S. 235 (l) — Conviction for 

I conspiracy—Acts of cheating committed 

in pursuance of the conspiracy— S. 403 

is no bar to subsequent trial for cheating 

1933 Cr C 1406 = 35 BLR 985= 

A I R 1933 Bom 447. 

-S. 403—Acquittal on charge of mur¬ 
der is bar to trial on charge of culpable 

homicide not amounting to murder 

134 I C 1219=33 BLR 349=1931 Cr C 
565 = 55 Bom 520=33 Cr L J 62 = 
1 R 1932 Bora 3=A I R 1931 Bom 309. 

-S. 403—Previous order of release 

hut not of acquittal is no bar to subse¬ 
quent trial 

141 I C 636=60 Cal 149 = 1 R 1933 Cal 
153 = 34 Cr L J 181 = 193 2 CrC 893=36 
C W N 1038=A I R 1932 Cal 871. 

-S. 403—Accused not found guilty 

under S. 376, I. P. C.. does not amount to 

acquittal under S. 376/511 

141 I C 622=60 Cal 179 = 1 R 1933 Cal 
148=34 Cr L J 177=1932 Cr C 728=36 
C W N 1152=A I R 1932 Cdl 723. 

-S. 403—Accused put on trial under 

Ss. 20 and 19 (f), Arras Act—Magistrate 
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CRIMINAL r. C., S. 403 | 

■convicting under S. 20 but not under 
S. 19 (f)—On appeal Sessions Judge set¬ 
ting aside conviction, setting accused at 
liberty and observing that Magistrate, if 
•he wished, might commit accused to Ses¬ 
sions Court—Magistrate without holding 
inquiry under Ch. 18, Criminal P. G., 
committing accused under both sections 
—S. 403 would not act as bar to prosecu¬ 
tion— But Magistrate’s order passed 
without holding inquiry was wrong in 
law 

139 I C 470=36 C W N 926=1 R 1932 
Cal 628=1933 Cr C 636=33 Cr L J 770= i 

A I R 1932 Cal 683. 

-S. 403 —S. 403 does not prevent 

Court from doing what in essence seems i 
as first sight to limit provisions of the 
section 

137 I C 161 = 1 R 1932 Cal 272=35 C W N I 
1182=1932 Cr C 260 = 33 Cr L J 439 = 18 ' 
A I Cr R 107=A 1 R 1932 Cal 291. ' 

- S. 403—Prosecution should not be 

restarted on same facts when once accused i 
has been discharged 

34 P L R 833. 

- S. 403—Illegal conviction is not 

conviction bv incompetent Court 

131 1 C 373 = 1931 Cr C 319=3 2 Cr L J 
731=1 R 1931 Lah 469=16 A I Cr R 352 = 

A 1 R 1931 Lah 199. 

- S. 403—Conviction of one accused 

under S. 562 and rest for various sentences 
—Conviction of rest of accused set aside 
—Trial being held illegal without men¬ 
tion of accused convicted under S, 502, 

conviction under S. 502 subsists 

131 I C 373 = 1931 Cr C 319=1 R 1931 
Lah 469=32 Cr L J 731=16 A I Cr R 352 = 

A 1 R 1931 Lah 199. 

- S. 403—Acquittal by Court wanting 

in territorial jurisdiction— Accused can 
plead autrefois acquit unless failure of 
justice is caused 

145 I C 878=1933 Cr C 1372=1933 M W N 
713=1933 M Cr C 251 = 65 M L J 529 = 38 

M L W 562=6 R M 14'3 = 
A I R 1933 Mad 765 (F B). 

-S. 403— Explanation — Difference 

between S. 403 and S. 147 of Code of 
1872 is only of language and not of sub¬ 
stance — Complaint dismissed under 
S. 203 — Dismissal not set aside— Sub¬ 
sequent complaint can be entertained 

137 1 C 317 = 1 R 1932 Mad 380 = 33 
Cr L J 454 = 55 Mad 62 2=18 A ! Cr R 
154 = 1932 Cr C 353 = 35 M L W 478 = 62 
M L J 469=5 M Cr C 5= 1931 M W N 
1149=A I R 1932 Mad 369 (F B). 

S. 403—Mistaken order of acquittal 


CRIMINAL P. C., S. 403 

trial 

140 I C 322=36 M L W 641 = 1932 M W N 
1230=5 M Cr C 386=34 Cr L J 12 = 1933 

Cr C 129=19 I R Cr R 93= 
A 1 R 1933 Mad 98. 

- S. 403 (2)—Person can be convicted 

for any distinct offence for which sepa¬ 
rate charge might be framed, although 
he may be convicted or acquitted of an¬ 
other offence in same transaction 
137 I C 754=1 R 1932 Mad 454 = 33 Cr L J 
522 = 55 Mad 788=18 A I Cr R 269=1932 
Cr C 295 = 35 M L W 265=62 M L J 197= 

5 M Cr C 19=1932 M W N 105= 

A I R 1932 Mad 362. 

- S. 403 — Applicability of—S, 403 

has DO application where the decision of 
appeal by convict and appeal by Govern¬ 
ment is contiouabion of original trial 
140 1 C 49=1932 Cr C 672=28 N L R 233 
= 33 Cr L J 849=1 R 1932 Nag 118= 

A I R 1932 Nag 121 (F B). 

- S. 403—Accused acquitted of cer- 

tain charge in appeal cannot be c onvic^ed 
I in respect of same matter in subsequent 
appeal 

146 I C 354=1933 Cr C 1393= 
A I R 1933 Oudh 470. 

- S. 403 —Two distinct acts of omis- 

sion—Acquittal for one act of omission 
• does not debar trial for other act of 
omission 

A IR 1933 Pat 670 

;- Ss. 403, 173 and 190(1) (c)—Magis- 

1 trate ordering case reported under S. 173 
to be struck off can reopen case by cal¬ 
ling for charge-sheet under S. 190 (l) 
j (c)—P rinciple of autrefois acquit is not 
; applicable 

146 1 C 70=14 P L T 162=12 Pat 234 = 6 

R P 237=1933 Cr C 714 = 
A I R 1933 Pat 242. 


-S. 403 — There is no question of 

fresh indictment or trial 
134 I C 945=12 P L T 773 = 1 R 1931 Pat 
497=1931 Cr C 897 = 32 Cr L J 1256=11 
Pat 365 = A 1 R 1931 Pat 369 (F B) 


-s; 403 i'l) — Whore accused is guilty 

of three distinct offences, he can be tried 

for two of the offences although acquitted 

in respect of the third 

134 I C 1004=1931 Cr C 734 = 1 R 1931 
Sind 156 = 33 Cr L J 41 = 25 SLR 9 = 

A I R 1931 Sind 116. 

-S. 404 — Lisave to appeal to Privy 

Council from death sentence can be en¬ 


tertained hv Chartered High Courts onlv 
145 I C 246 = 29 N L R 340=1933 Cr C 793 

= 34 Cr L J 934=6 R N 42= 
A I R 1933 Nag 216. 

--S. 406 (a? amended in 1923)—Ijocal 


in previous case when discharge alone Government making use of proviso to 
■was possible is no bar to subsequent 1 S. 40G—Sessions Judge has no jurisdic- 
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CRIMINAL P. C., S. 406 . 
cion to bear appeal from order of Addi¬ 
tional Dietricb Magistrate under S. 118 
132 I C 206=32 Cr L J 849=16 A I Cr R , 
440=13 Lah 254=1932 Cr C 578=32 P L R 

453=A I R 1932 Lah 463 (1). i 

-S. 407—Trial while Magistrate hold- 

iog second class powers — First class 

powers given before judgment—Appeal 

lies to District Magistrate 

137 I C 854=36 C W N 302 = 1932 Cr C 
450=33 Cr L J 516=1 R 1932 CaI 394=18 
A I Cr R 278=A I R 1932 Cal 460. 

-Ss. 408 and 413 — Restriction on 

right of appeal must be strictly con¬ 
strued and in favour of subject 
134 I C 1196=33 Cr L J 90 = 59 Cal 19=1 R 
1932 Cal 76-1931 Cr C 842=35 C W N752 
= 17 A I Cr R 352 = A I R 1931 Cal 642. 


CRIMINAL P. C., S. 413 

mining right of appeal 

138 I C 720=36 C W N 407 = 1 R 1932 Cal 
525=1932 Cr C 551 = 59 Cal 1131 = 33 Cr 

L J 704=A I R 1932 Cal 551. 

-Ss. 413, 414 and 415—Where two 

punishments of fine of Bs. 50 and of 
Rs. 20 are combined sentence is appeal- 
able 

136 I C 248=8 OWN 1373 = 1932 Cr C 59 
= 33 Cr L J 278 = 17 A I Cr R 461=7 Luck 

501 = 1 R 1932 Oudh 104= 
A I R 1932 Oudh 27- 

-S. 414—Fine and suspension under 

Motor Vehicles Act—Order ofsuspension 
j is part of sentence and in absence of 
i appeal from such conviction no revision 
I can be entertained 

1933 Cr C 1146=A 1 R 1933 Rang 329 


-S. 408 (h)—Joint trial for olfences 

undor'S. 19, Arms Act, and S 29. Fron¬ 
tier Crimes Regulation, and separate sen¬ 
tences passed to run consecutively is 

proper and whole order is appealable 

A I R 1933 Pesh 90 

-S. 411—No failure of justice—Ob¬ 
jection as to absence of charge not taken 
—Conviction cannot be set aside 

139 1 C 755 = 33 Cr L J 828 = 1 R 1932 Cal 
651 = 1932 Cr C 889 = 36 C W N 791 = 55 

C L J 448 = A I R 1932 Cal 865. 

* Ss. 411, 502 and 404 —Order by 
Presidency Magistrate under S. 562 di- ' 
reeling accused to he released on exe¬ 
cution of bond for Rs. 200 with surety 
for good behaviour for two years is not 
appeahihlo 

138 1 C 627 = 33 Cr L J 639 = 1 R 1932 Cal . 
478=1932 Cr C 480 = 36 C W N 459 = 

A I R 1932 Cal 488 (1). 

-S. 412 — Person pleading guilty 

under S. 3tt0. Penal Code, owing to mis- | 

conception of his right in property—His ' 

right of appeal is not harr<»d , 

130 I C 693=1931 A L J 20 1 193 1 Cr C i 

425 = 32 Cr L J 576=1 R 1931 All 309 = 53 i 

All 437 = A I R 1931 All 265. 1 


- —S. 412—App eal cannot be admitted 

on ground of ^^entence only 

133 I C 163 - 12 P L T 539=1931 Cr C 799 

= 1 R 1931 Pat 323 = 32 Cr L J 1017=17 A I 

Cr R 80=A I R 1931 Pat 351 (1) 

Ss. 412 and 4i5-A — Accused cen 

victed on his own plea and hound over • 

has no riglit of appeal although tried I 

witii others who were givsn appealable | 


sentencoH 

134 I C 379 = 1 R 1931 Sind 123=1931 Cr C 
923=25SLR337=32 CrLJ 114 2 = 

A 1 R 1931 Sind 151 

-S. 413 — Two sentences of fine— 

Aggregate is to be looked into for deter- j 


-Ss. 417 and 418—Acquittal—Appeal 

from—Principles to guide Court stated 

—Presumption is in favour of accused— 

I Onus is on prosecution to prove that 

finding of lower Court is not justified 
I 133 1 C 795 = 1 R 1931 All 747 = 12 L R A Cr 
98=16 A I Cr R 81=32 Cr L J 1073 = 1931 A 

L J 1002 = 1931 Cr C 1048= 
A 1 R 1931 All 712. 

-S. 417 - In appeal on acquittal 

there is always presumption in favour of 

! innocence of accused 

1931 Cr C 711=A 1 R 1931 All 439. 

-S. 417—Appeal on acquittal should 

not he allowed unless lower Court’s 

judgment is perverse 

1931 Cr;C 711=A I R 1931 All 439 

-S. 417—Appeal by Local Govern¬ 
ment from order of acquittal by Special 
Magistrate appointed under Bengal .\ct 

12 of 1932 is not competent 

145 I C 773=1933 Cr C 1327 = 
34 Cr L J 1070=A 1 R 1933 Cal 776 (li. 

-S. 417—Appeal against acquittal— 

To justify interference it is sufficient 
that finding is clearly wrong and un¬ 
reasonable— Unreasonableness of find¬ 
ing need not amount to perversity or 
stupidity—But indication of error in 
order of acquittal should be clearer or 
more palpable than in order of convic. 
tion to justify interference—In appeal 
against acquittal benefit of doubt goes 
against ai)pcllant whereas in appeal 
against conviction it goes in favour of 
appellant 

1933 Cr C 1116 = A I R 1933 Lah 871. 

-S. 417—-Appeal from acquittal—In¬ 
terference when justified pointed out— 
No distinction between appeal against ac¬ 
quittal and conviction — In case of ap¬ 
peal against acquittal error in judgment 
must bo more apparent and the evidence 
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CRIMINAL P. C.. S. 417 

more cogent and convincing 
143 I C 499 = 1933 Cr C 632 = 34 Cr L J 598 
=34 P L R 704=1 R 1933 Lah 361 = 

A I R 1933 Lah 388. 

-S. 417—Appeal from acquittal— 

Standard of judgment is different from 

that appeal against conviction 

133 I C 865=32 P L R 405=1931 Cr C 
689=32 Cr L J 1079=1 R 1931 Lah 833 = 

A I R 1931 Lah 465. 

-S. 417—There is no difference bet- 

ween appeals from acquittal and convic¬ 
tion 

130 I C 324=31 P L R 1026 = 1931 Cr C 82 

32 Cr L J 485 = 16 A I Cr R 109 = 
1 R 1931 Lah 260=A 1 R 1931 Lah 18. 

-S.417—G overnment must spiringly 

use right of appeal against acquitt'^l 
145 I C 371 = 1933 Cr C 288=1933 M Cr C 

185 = 34 Cr L J 948 = 6 R M 53 = 

A I R 1933 Mad 230. 

-S. 417—Appeal by accused against 

conviction in respect of minor offence 
heard and decided by High Court—Ap¬ 
peal under S. ll? from judgment of ac¬ 
quittal of graver offence is competent— 

(Per iV. B.., Niyngi, A. J. C. dissenting) 
140 I C 49=33 Cr L J 849 = 1932 Cr C 672 
= 28 N L R 233 = 1 R 1932 Nag il8 = 

A I R 1932 Nag 121 (F B). 

-S. 417—Appeal against conviction 

before Bench—Bench may form opinion 
that some other conviction has been 
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CRIMINAL P^C.. S,^^7 \ V 
peal •3^' 

140 I C 49=33 Cr L 4^49<^^?932 Cr C 672- 
= 28 N L R 233^1 R 1932 Nag 118 = 

A 1 R 1932 Nag,121 (F B). 

-S. 417 —No.appeal by Local Gov¬ 
ernment under S. 417—High Court 
should not interfere in revision when 

evidence will have to he gone into 

146 I C 332=1933 Cr C 930 = 

A 1 R 1933 Nag 259. 

-Ss. 417 and 439—Order cf acquit¬ 
tal on graver charge and conviction on 
lesser—Accused’s appeal on conviction 
to High Court decided—Local Govern¬ 
ment cannot prefer appeal against ac¬ 
quittal, but can apply under S. 439 for 

enhancement of sentence 
139 I C 63=33 Cr L J 728=1932 Cr.C 346 
= I R 193 2 Nag 85 =19 A I Cr R 11 = 

A I R 1932 Nag 73. 

-S. 417—Appeal against acquittal— 

Unless judgment manifestly wrong High 

Court will not intorfero with order of 

acquittal 

10 O W N 742=1933 Cr C 1049 = 

A I R 1933 Oudh 372. 

-S. 417—.appeal* against acquittal— 

Crown must show that guilt of accused 

is proven hevond nnv reasonable doubt 
143 I C 129 = 10 OWN 585 = 34 Cr L J 538 
=sl933 Cr C 775=1 R 1933 Oudh 161 = 

A I R 1933 Oudh 340. 

-S. 417—Jud'grnent of accquittal 

will not be interfered with in absence 


wronglv upheld in previous appeal 
140 I C 49=33 Cr L J 849 = 1932 Cr C 672 
= 28 N L R 233 = 1 R 1932 Nag 118 = 

A 1 R 1932 Nag 121 (F B). 

-Ss. 417 and 423—Sentence—Person 

guilty of major offence is guilty of minor 
offence 

140 I C 49=33 Cr L J 849=1932 Cr C 672 
= 28 N L R 233 = 1 R 1922 Nag 118 = 

A I R 1932 Nag 121 (F B) 

• 

-S. 417—Appeal should be preferred 

by Government with all reasonable ex¬ 
pedition x)ossihle 

140 I C 49 = 33 Cr L J 849=1932 Cr C 672 
= 28 N L R 233=1 R 1932 Nag 118= 

A I R 1832 Nag 121 (F B). 

-Ss.417 and 423—Appeal by convict 

— Finding and sentence reversed—Kever- 
eal of finding and sentence is final—Ap. 
peal dismissed—Orders under S. 423 can 

ha passed on appeal hv' Government 
140 I C 49 = 33 Cr L J 849=1932 Cr C 672 
= 28 N L R 233 = 1 R 1932 Nag 118 = 

A 1 R 1932 Nag 121 (F B). 

S. 417— Appeal against acquittal 
after dismissal of appsal against convic¬ 
tion Appeal should be heard by Bench 
of Judges who did not hear previous ap- j 


of strong niid cogent grounds 

144 I C 942 = 10 OWN 323=1933 Cr C 
560 = 34 Cr L J 858=6 R O 22 = 

A I R 1933 Oudh 254. 

- S. 417 —Appellate Court ought not 

to set aside ac(iuittal unless judgment of 

lower Court is manifestly wrong 
139 I C 751=9 OWN 3 = 18 A i Cr R 124 = 
1 R 1932 Oudh 383 = 33 Cr L J 920 = 
7 LucU 511=1932 Cr C 87 2 = 
A I R 1932 Oudh 317, 

- S. 417 — 1 nterference- Public I’ro- 

' secutor must make out strong and 
cogent grounds to justify interference 
I with a judgment of acuibtal—Appellate 
j Court will be slow to differ from the 
opinion of tho trial Judge as regards the 
value of their testimony unless there 
are eood ‘’rounds for it : 

139 I C 740 = 33 Cr L J 932 = 9 OWN 145 

- S. 417- -Appeal from acquittal — 

High Court will nob generally interfere 
unless judgment is wrong and there is 
miscarriai’e of justice 

142 I C 312=1933 Cr C 327=34 Cr L J 
384 = 1 R 1933 Pesh 10 = A 1 R 1933 Pesh 27. 

S. 417 .Appeal against acquittal— 
Trial Court acting perversely and draw¬ 
ing unreasonable conclusions from evi- 
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CRIMINAL P. C., S. 417 

dence—Appeal from acquittal should be 
allowed 

A I R 1933 Rang 387. 

-S. 417—Appeal against acquittal 

should be brought as early as possible 

though limitation for it is six months 
138 I C 523=1932 CrC 709 = 33 Cr L J 
701 = 10 Rang 312 = 1 R 1932 Rang 170= 

A 1 R 1932 Rang 146. 

-S. 417—Acquittal — Interference 

should be made only if there is miscar¬ 
riage of justice 

138 I C 523 = 1932 Cr C 709=33 Cr L J 
701=10 Rang 312= 1 R 1932 Rang 170 = 

A I R 1932 Rang 146. 

-Ss. 417 and 413—Appeal from order 

of acquittal — High Court satisfied that 

subordinate Cciurt took erroneous view 

of evidence—It is bound to act on this 

opinion and convict tdie accused 

132 I C 547 = 32 Cr L J 929=17 A I Cr R 
81= 1 R 1931 Rang 179=8 Rang 671 = 
1931 Cr C 374 = A I R 1931 Rang 86. 

-S 418—.Appeal from acquittal—For 

inter/eronoe order need not be perverse 
146 I C 244 = 6 R A 279=1933 Cr C 913 = 
14 L R A Cr 2 12 = 20 A I Cr R 98 = 

A I R 1933 All 574. 

-S 418 — High Court in appeal under 

8 . IIS can sea whether offence is proved 
— Order of acquittal need riot be 
perverse 

1933 Cr C 870 = A I R 1933 All 535. 

- S. 418 — Offence triable with aid of 

assessors tried by jury—Trial is not 

invalidated—Appeal however lies on 

matter of law only and not on fact— 

Trial held vitiated by misdirection 
142 I C 800=1932 A L J 1103=14 LR ACr 
19-19 A I Cr R 71=1933 Cr C 283 = 34 
Cr L J 44 1 = 55 All 68 = 1 R 1933 All 155= 

A 1 R 1933 All 128. 

-S. 418 (2)—Trial by jury and 

conviction—High Court can set aside 

conviction without remanding case if 

there is not snllicient evidence 

143 iC I73 = 37 CWN 595=1933 CrC 
624=34 Cr L J 533 = 20 A I Cr R 20 = 

A I R 1933 Cal 426 {S B). 

-S. 418 —Trial by jury—Conviction 

under 8. 325, I’enal Code, can be set 

aside wlien jury is misdirected cr ovi- 

dencois inu'ioperlv admitted or excluded 
137 I C 497=1 R 193 2 Cal 336=193 2 Cr C 
264=17 A I Cr R 424 = 33 Cr L J 477 = 

A 1 R 1932 Cal 295. 

-8. 418 — Appeal lies both on mat¬ 
ters of fact and of law except on trial 
by jury —.Severity of sentence is matter 
oi law 

132 I C 232=1 R 1931 Oudh 248=8 OWN 
34 4^.193 1 Cr C 4 43=32 Cr L J 858= 
6 Luck 705 = A I R 1931 Oudh 171. 


CRIMINAL P. C.. S. 418 

-S. 418—Person convicted in trial 

1 by jury along with others sentenced to 
! death, can appeal on matter of fact and 
law 

140 I C 846=34 Cr L J 83=1 R 1933 Pat 
27=1932 Cr C 774 = 13 P L T 440= 
i AIR 1932Pat 3^2. 

! -Ss. 418, 424 and 367 — Appellant 

can contend that evidence for prosecution 
wag insufficient to support conviction— 
Appellate Court should examineevidence 
and come to its own finding—Appel¬ 
late judgment must also comply 'with S. 

, 367 especially when facts are intricate 
and evidence contradictory—Sigh Court 
: should consider in revision only whether 
conviction is based on sufficient evi¬ 
dence 

134 I C 619=12 P L T 601 = 1 R 1931 Pat 
475=16 A I Cr R 175=1931 Cr C 907 = 

32 Cr L J 1197=11 Pat 143= 

A 1 R 1931 Pat 379. 

-S. 421—Court has complete discre¬ 
tion to dismiss summarily jail appeales 

without showing cause 

136 I C 281=12 L R A Cr 91=1931 A L J 
644 = 1 R 1932 All 169 = 16 A 1 Cr R 25= 
1931 Cr C 897 = 53 All 797=33 Cr L J 

259=A I R 1931 All 555. 

-S. 421—Court should record rea¬ 
sons for rejection 

144 I C 704=37 C W N 235 = 1933 Cr C 

859 = 34 Cr L J 812=6 R C 9= 

A I R 1933 Cal 515. 

-S. 421—Practice of admitting ap¬ 
peals without any hearing cannot be de¬ 
fended 

144 1 C 704=37 C W N 235 = 1933 Cr C 
859=34 Cr L J 812 = 6 R C 9= 

A 1 R 1933 Cal 515. 

-S. 421—Appellant's pleader heard 

at presentation of appeal—Record sent 
for—Summary disposal there^ifter with¬ 
out hearing is illegal 

138 I C 384 = 1 R 1932 Cal 450=1932 Cr C 
344=33 Cr L J 602=A I R 1932 Cal 397. 

-Ss. 421 and 476 -B—S. 421 applies 

to appeals under S. 476-B 
129iC317 = 193lCrC35 34CWN923 

= 32 Cr L J 325 = 1 R J931 Cal 157 = 58 Cal 

402=A I R 1931 Cal 3 

-S. 421—Powers are to be exercised 

with care 

145 I C 652 = 1933 Cr C 402=34 Cr L J 
1017=6 R P 197=A 1 R 1933 Pat 160. 

-S. 421—'Appeal admitted only as to 

sentence other questions being decided 
adversely — Whole appeal cannot be 
opened again 

141 I C 154=11 Pat 697 = 1933 Cr C 54=34. 
Cr L J 118=19 A 1 Cr R 240 = 1 R 1933 Pat 

44=A 1 R 1933 Pat 38 
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-Ss. 421 and 476-B—S, 421 applies 

under S. 476-B 

131 I C 536=1931 Cr C 360=12 P L T 336 
=32 Cr L J 735=1 R 1931 Pat 216=16 A 
I C Rr R 348=A 1 R 1931 Pat 144. 

-^S. 422—Notice of appeal not sert 

to officer appointed by Government—No 
objection by Government — Appellate 
order should not be interfered with un¬ 
less injustice is caused 

138 I C 385=1932 M W N 722=5 M Cr C 
230=33 Cr L J 596 = 1933 Cr C 738= 

A I R 1933 Mad 277. 

-S. 422—Notice to complainant is 

not corapulsorv 

138 I C 385=1932 M W N 722=5 M Cr C 
230=33 Cr L J 596=1933 Cr C 378= 

A 1 R 1933 Mad 277. 

-S. 422— Appeal cannot be admitted 

on ground of sentence onlv 
133 1 C 163=1931 Cr C 799 = 1 R 1931 Pat 
323 = 32 Cr L J 1017=17 A I Cr R 80 = 
12 P LT 539=A I R 1931 Pat 351 (1). 

-S. 423— Alteration of Convic- 

TION 

-Ss. 423 and 439— Alteration of 

conviction—Dnder the combined provi¬ 
sions of Ss. 423 and 439 High Court has 
•power to alter a conviction under S. 326 

to one under S. 302, Penal Code 

1933 Cr C 883=A I R 1933 Lah 661. 

-S. 423—Alteration of Conviction— ' 

Trial under S. 368, Penal Code—Accused ! 

can be convicted under S. 366. A j 

146 I C 332=1933 Cr C 930 | 
A 1 R 1933 Nag 259. 

- S. 423—Alteration of Conviction— 

Accused charged of higher offence but 
acquitted of it by trying Magistrate can¬ 
not be convicted of that offence in ap¬ 
peal 

135 I C 382=8 OWN 1299=1932 Cr C 57 
=33 Cr L J 162=17 A I Cr R 298= 

I R 1932 Oudh 30=A I R 1932 Oudh 25. 

-S. 423—Alteration of Conviction—* 

High Court can alter conviction for 
principal offence to one of abetment 
thereof 

132 I C 529=1 R 1931 Oudh 289=8 OWN 
755=1931 Cr C 634=32 Cr L J 905=7 

Luck 102=17 A I Cr R 12 = 
A I R 1931 Oudh 274. 

- ^S. 423—Alteration of Conviction— 

Conviction can be alfcfied from one of 
cheating to one of criminal breach of 
trust 

142 I C 704=1932 Cr C 941 = 34 Cr L J 419 
= I R 1933 Pat 170=A I R 1933 Pat 26. 

S. 423 (l) (fc)— Alteration of Con¬ 
viction— Power under, is not restricted 
by Ss. 236-238 — Conviction under S. 
302, Penal Code, can be altered to one 
•under S. 366-109, Penal Code, if no pre- 


viction 

jadice to accused is caused 
142 1 C 182=1933Cr C 151 = 34 Cr L J 266 
= 19 A I Cr R 365 = 1 R 1933 Pesh 5 = 

A 1 R 1933 Pesh 9. 

Alteration op Sentence 

I-S. 423— Alteration of Sentence— 

; Sessions Judge has power to alter sen- 
i tence of imprisonraent 

! 134 I C 864 = 1 R 1931 Nag 192 = 27 N L R 
24 2=1931 Cr C 920 = 3 2 Cr LJ 1268= 

A I R 1931 Nag 179. 

-S. 423 (l) (li )— Alteration of Sen¬ 
tence—Sentence of imprisonment can be 
altered into sentence of whipping—Pe¬ 
riod of imprisonment already undergone 
J should ba considered by appellate Court 

in inflicting sentence of whipping 
139 I C 284=1932 Cr C 711 = 33 Cr L J 758 
= 10 Rang 317 = 1 R 1932 Rang 177 = 

A 1 R 1932 Rang 150. 

Api'Kal against Acquittal 

-S. 423 “Appeal against acquittal— 

Principles to guide Court stated—Pre¬ 
sumption to prove that finding of lower 

Court is not justified 

133 I C 795=1 R 1931 All 747 = 32 Cr L J 
1073=1931 Cr C 1048=12 L R A Cr 98 = 
= 1931 A LJ 1002 = 16 A I Cr R81 = 

A I R 1931 All 712. 

-S. 423—Appeal against acquittal— 

Interference with judgment of acquittal 
on question of fict — It ie sufficient if 
finding is clearlv wrong on evidence and 
unreasonable—But errors in judgment 
of acquittal ought to be clearer and evi¬ 
dence more cogent and convincing to 
justify its setting aside than in case of 
judgment of conviction 

1933 Cr C 396=A I R 1933 Lah 296. 

-S. 423—.Appeal agianst acquittal 

— Magistrate acquitting accused on 
grounds irrelevant and unsupported by 

evidence—Acquittal must be set aside 
134 I C 112 = 32 CrLJ 1!30=3 2PLR877 
= 1932 Cr C 22 — 1 R 1931 Lah 880 = 

A I R 1932 Lah 12. 

-S. 423—Appeal against acquittal 

—Order of acquittal by lower Court— 
High Court in appeal would not inter¬ 
fere unie.'S it is unreasonable 

131 I C 436 = 1 R 1931 Oudh 196=15 
A I Cr R 483rT32 Cr L J 694 = 6 Luck 5393 - 

1931 Cr C 276 = 8 OWN lOL- 

A 1 R 1931 Oudh 116. 

Compensation 

Ss. 423 (1) (r?) and 107-—Compensa¬ 
tion—“Incidental order" — Order dis- 
pensing with security pending appeal 
may be said to be incidental order that 
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CRIMINAL P. C.. S. 423—C ompensation 
may be just or proper 

139 I C 141 — 33 Cr L J 731 = 1932 Cr C 856 
= 1 R 1932 All 523 = 54 All 861 = 18 
A I Cr R 158=13 L R A Cr 119 = 1932 A L J 

624=A I R 1932 All 680. 

-S. 423 (l) {d), — Compensation — 

Order for costs is “incidentar’ to order 
for possession and as such can be passed 
by High Court in revision wliove Magis¬ 
trate has failed to make anv order 
145 I C 837=11 Rang 361 = 1933 Cr C 1084 
= 6 R R 64=A 1 r< 1933 Rang 288 (F B). 

S. 423 (l) {d) —Compensation — 
Whether an order is “consequeotial'’ or 


incidentah’ order depends on the ternas 
of tlie order and circumstances in which 
it is iniide 

145 I C 837=1 1 Rang 361=1933 CrC 1084 
= 6 R R 64=A I R 1933 Rang 288 (F B). 

"Ss. 423 (1) {d) and 250 — Compensa¬ 
tion ‘— Wliethsr order awarding com¬ 
pensation under S. 250 is “order con- 


se(iuentiar or incidental” to order of 
dischartre or acquittal: iQuarre) 

145 I C 837=11 Rang 361=1933 Cr C 1084 
= 6 R R 64 = A I R 1933 Rang 288 (F B). 

i^NTIAN'CKMKNT OF SKNT'-:NCIC 

-S. 423—Knhanceinotjt of sentence 

— Appeal against conviction under 
1*17 and 32:s. Denal Code—District 

Magistrate quashing conviction under 

S. 147 and altering conviction under 

S. 323 to one under S. 325 retaining 

whole seistpijco amounts to enhancement 
• 1933 Cr C 1932=A 1 R 1933 Lah 933 (1). 

S. 423 —ICnhancomont of sentence 

— There is no enhancement of sentence 
\vhon aggregate period of imprisonment 
is less tlmn period of original sentence i 

altlioiudi line is imposed in addif.ion 
134 I C 792 1931 Cr C. 271=32 P L R 165 

“=22 Lah 4^9 = 32 Cr L J 1217 =1 R 1931 
Lah 1000=A I R 1931 Lah 159 (2). 

I’lNTUNfi np 1'\\CT 

— —Ss. 423 (h) and -139—Finding of 
fact — Distinction—S. -139 is concerned 
with powers of revision when hindings 
of fact are not open to review — Dnder 

423 (b) facts are before Court and 
Courts ))owefs are not limited for altering 
lindin:^‘; 

14 ! I C G2 2 60 Cal 179=1 K 1933 Ca! 148 

-^34 Cr L J 177-^1932 Cr C 7 28 -36 C W N 

I152 = A I R 1932 Cal 723. 

-S. 423 — I'indiiig of fact — Dish 

Court— 1 ntorference—handing of appel¬ 
late Court not perverse or unreasonable 

— ('‘curt refu^'od to interfere 
143IC 152-90WN 1198 = 1933 Cr C 

113 = 34 Cr L J 545 = 1 R 1933 Ou^h 167 = 

A I R 1933 Oudh 85. 

-S. 423—Finding of fact—Apprecia- 


CRIMINAL P. C., S. 423—Fiirdin^of Fact- 
tion — Evidence fully analysed —• AH 
things in favour of defence considered— 
Some accused convicted on testimony of 
witnesses who were disbelieved as to 
rest of accused — Conclusions of trial 

Judge should not be disturbed 

142 I C 813 = 9 OWN 1049 = 1933 Cr C 
102=34 Cr L J 377=1 R 1933 Oudh 132= 

A I R 1933 Oudh 62. 
rOWETiS OF ApPELLATI: COURT 

-S. 423—Powers of appellate Court 

—Accused charged under Ss. 304: and 
147, Penal Code—Sessions Judge finding 
them guilty under both sections but con¬ 
victing thorn under S. 304 only—High 

Court cftn convict them under S. 147 also 
145 I C 849=1933 A L J 1377 = 34 Cr L J 
1064 = 1933 Cr C 897=14 L R A Cr 251= 

I 20 A I Cr R 137=A I R 1933 All 565. 

^-Ss.‘423 (1) (c) and 250—Powers of 

appellate Court — Judge in appeal can go 

into facts of case to determine its falsity 

' or vexatious nature—Though acquittal 

cannot be set aside, appellate Court can 

set asido order under S. 250 
130 I C 140 = 35 C W N 1151 = 1 R 1932 Cal 
188=58 Cal 1436=1932 Cr C 105=33 
Cr L J 269=17 A I Cr R 401 = 

A 1 R 1932 Cal 120. 

-S, 423—Powers of appellate Court 

—Competeocy of trial Court to try a 
case does not affect powers of Sessions 
Judge under 8. 123 

143 I C 64 9=1933 Cr C 24 2=34 Cr L J 640 
= I R 1933 Lah 375=AIR 1933 Lah 128 (2). 

-S. 423—Powers of appellate Court 

—Appeal by co-accused — Sentence of 

non. appealing accused can be reduced 
142 I C 884 = 34 Cr L J 458=34 P L R 433 
= 1932 Cr C 921 = 1 R 1933 Lah 289 = 

A I R 1932 Lah 615 (1). 

-S. 423—Powers of appellate Court 

—Complaint made by subordinate re¬ 
venue authority to competent Magistrate 
—Complaint investigated by Magistrate 
—District Magistrate cannot in appeal 
under S. 123 order stay of criminal pro¬ 
ceedings pending decision of civil suit— 
High Court can interfere under Civil P. 
C., 115, and Government of India Act,. 

S. 107 

135 I C 513 = 12 P L 1 671 = 1 R 1932 Pat 
33=1931 Cr C 999 = 33 Cr L J 147 = 

A I R 1931 Pat 411. 

PRACTICF 

-Ss. 423 (d) and 439 — Practice— 

Costs of revision proceedings cannot be 
awarded 

142 1 C 537=1933 A L J 188=19 A I Cr R 
187=14 L R A Cr 48=34 Cr L J 414 = 
1933 Cr C 434 = 55 All 301 = 

A I R 1933 All 264 (F B), 
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CRIMINAL P. C., S. 423—Practice 


CRIMINAL P. C., S. 423—Verdict of jury 


-S. 423 —Practice — Parties to be 

heard in each other’s presence—Respon¬ 
dent heard, appellant has right to replv 
139 I C 436=36 C W N 699=33 Cr L J 
775=1 R 1932 Cal 621=1932 Cr C 887= 

A 1 R 1932 Cal 856. 

- 423 (/j)—Practice — “Alter the 

finding” — Appeal by accused — Court 
should issue notice to advocate for ac¬ 
cused or accused before altering finding 
141 1 C 622=60 Cal 179=1 R 1933 Cal 148 
=34 Cr L J 177=1932 Cr C 728 = 36 
C W N 1152=A 1 R 1932 Cal 723. 

-S. 423 — Practice — Private com¬ 
plainant’s pleader not heard in appeal 
and accused acquitted—Order of acquit¬ 
tal is not bad in law 


jury unless Sessions Court had mis¬ 
directed and such misdirection has caused 
wrong conclusion 

139 I C 873 = 55 C L J 439 = 1 R 1932 Cal 
667=1932 Cr C 464 = 59 Csl 1361=33 
Cr L J 854=A I R 1932 Cal 474. 

-S. 423 (2)— Verdict of jury—Jury 

trial — Misdirection in summing up— 
Judge failing to bring to notice of jury 
certain facts—Possibility of jury return¬ 
ing dilTerent verdict if their attention 
was called to those facts—There is mis¬ 
direction 

135 I C 392=8 OWN 1215=1932 Cr C 55 
=33 Cr L J 167=17 A I Cr R 302=7 
Luck 390 = 1 R 1932 Oudh 40 = 

A I R 1932 Oudh 23. 


136 I C 474=35 C W N 976 = 1 R 1932 Cal | 
202=54 C L J 144=1932 Cr C 9 = 33 ' 
Cr L J 305=17 A I Cr R 477= 

A I R 1932 Cal 61. 

Retrial 

-S. 423—Retrial—Acquittal on two I 

charges and conviction on two other | 

■charges — No appeal from acquittals— 

Appeal from convictions—Retrial ordered 

— Lower Court Judge cannot frame ' 

charge for oifences of whicli accused bas ; 

been already acquitted t 

1933 A L J 1446=A 1 R 1933 All 941. ' 

-:S. 423 (2)—Retrial—Trial by jury 

—Misdirection or admission of inadmis¬ 
sible evidence—Appeal against convic- ' 
tion—Pow’er of appellate Court stated— ! 
Re-trial can be ordered if evidence is : 
not sufficient to pronounce judgment ' 

35 B L R 174 = 1933 Cr C 465= 1 

A I R 1933 Bom 153. 

-S. 423—Retrial—Order for trial of ' 

accused by Special Magistrate under | 
Ordinance 1931, S. 30— Retrial ordered > 
under B. 423—Magistrate has jurisdic- i 

tion until he finishes retrial 
144 I C 90=37 C W N 906 = 1933 Cr C 911 
= 34 Cr L J 684 = 1 R 1933 Cal 50o= ! 

A I R 1933 Cal 551. i 

S. 423—Retrial — Retrial should ' 
nob bo ordered if ends of justice have ' 
been otherwise met 

138 I C 705=36 C W N 505 = 1 R 1932 Cal 
504=1932 Cr C 337 = 55 C L J 349=59 Cal 
1233 = 33 Cr L J 685=19 A 1 Cr R 26= 

A 1 R 1932 Cal 390. 

S. 423— Retrial—Appellate Court 
cannot order retrial when prosecution 
has hopelessly broken down 
131 1 C 454=3 2 Cr L J 749 = 1 R 1931 Mad i 
528=16 A I Cr R 370 = 34 M L W 975 = 
.1931 Cr C 323=4 M Cr C 79=1930 M W N 

1215=A I R 1931 Mad 227. i 

\ ERDicT OP Jury 

S. 423 (2) Verdict of jury — High ’ 
Court cannot interfere with verdict of ' 


Miscellaneous 

— S. 423—Sentence which is severe 
mav be reduced 

131 I C 375 = 31 P L R 990 = 1931 Cr C 161 
= 12LLJ 312 = 32 CrLJ 732=1 R 1931 

Lah 471=A I R 1931 Lah 97. 

-S. 423—Person guilty of major of¬ 
fence is guilty of minor olTence 
140 1 C 49 = 33 Cr L J 849 = 1932 Cr C 672 
= 28 N L R 233 = 1 R 1932 Nag 118 = 

A I R 1932 Nag 121 (F B). 

-S. 423—Appeal by convict—Finding 

and sentence reversed—Reversal of find¬ 
ing and sentence is final—Appeal dis¬ 
missed — Orders under S. 423 can be 

passed on appeal bv Government 
140 I C 49 = 33 Cr L J 849=1932 Cr C 672 
= 28 N L R 233=1 R 1932 Nag 118 = 

A I R 2932 Nag 121 (F B). 

■-S. 423—Plea that trial in lower 

Court is vitiated by alleged illegality neb 
raised in lower Courts, nor in memo¬ 
randum of appeals—lb can be raised in 
argument on preliminary objection to 
hearing of appeal 

128 1 C 209 = 1 R 1931 Oudh 17 :7 OWN 
97 2=32 Cr L J 91 = 1931 Cr C 273 = 15 

A I Cr R 322 = 6 LueJ; 386 = 
A I R 1931 Oudh 113. 

-S. 424—Criminal appeal — Judg¬ 
ment delivered in open Court by High 
Court Judge, and taken down by his 
writer—Omission to initial fair copy is 
not serious doiect—Appeals are deemed 
to be disposed of by Iiim 

144 I C 149=34 Cr L J 703 = 1 R 1933 All 
396 = rl933 A L J 13^1933 Cr C 51 = 19 
A 1 Cr R 128--14 L R A Cr 38 = 55 All 

132=A I R 1933 All 40. 

-S. 424 —Judgment written by 

outgoing Magistrate, but delivered by 
presiding Magistrate is without juris¬ 
diction 

134 I C 1265 = 33 Cr L J 60 = 5 R 193 2 Ca! 
49=193 1 Cr C 837 = 35 C W N 838= 

AIR 1931 Cal 637. 
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CRIMINAL P. C.. S. 424 | CRIMINAL P. C., S. 230 


S. 424—Appeal cli amissed — High 
Court need not give leasons 

141 I C 154=11 Pat 697=1933 Cr C 54=34 
Cr L J 118=19 A I Cr R 240=1 R 1933 Pat 

44 = A I R 1933 Pat 38. 

-Ss. 426 (1) and 107 — “Convicted 

persons” include person against whom 

order has been passed under S. 107 

133 I C 141 = 33 Cr L J 731=1932 Cr C 856 
= 54 AM 861=18 A I Cr R 158=13 L R A 

Cr 119 = 1 R 1932 AM 523=1932 A L J 

624=A 1 R 1932 All 680. 

S. 426 — S. 426 applies only in ap¬ 
peal hv convicted person 

139 1 C 773 = 1 R 1932 Mad 793=33 Cr L J 
826 = 50 Mad 149 = 63 M L J 594 = 36 M L W 

461 = 5 M Cr C 269=1932 M W N 726= 

A I R 1932 Mad 720. 
S. 428 — High Court cannot act 
under 3. -18 (2) Ordinance (lO of 1932) 

3. 428, is not applicable 

142 1 C 310 = 37 C W N 481 = 34 Cr L J 320 
= 1933 Cr C 500=60 Cal 814 = 1 R 1933 

Cal 259=A 1 R 1933 Cal 364, 

S. 428 — Procedure in appeal is 
under Criminal Procedure Code—Appel¬ 
late Court cannot make remand but can 
itself make enquiry 

135 I C 594 -33 Cr L J 178-^33 P L R 558 
= 13 Lah 342=1931 Cr C 1065 = 1 R 1932 
Lah 130 = A I R 1931 Lah 761 (F B). 

-S. 428—Appellate Court can take 

ad<lit;ional evidence 

134 I C 1007 -^I R 1931 Sind 159 = 33 Cr L J 

43 = 25 SLR 68=1931 Cr C 733 = 

A I R 1931 Sind 115, 

-S. 429— Case’’ means ' case of 

prisoner as to whom Judges were divided” 
132 I C 381 = 32 Cr L J 868 = 1931 Cr C 737 
= I R 1931 Lah 573=A I R 1931 Lah 513. 

-S. 430—Jail appeal jneferred by 

accused dismissed i»y single Judge— 
Application by Government for enhance¬ 
ment of sentence — High Court has still 

power to entertain application. 

146 I C 157=1933 Cr C 830 =1933 A L J 
957 = 20 A I Cr R 134 = 6 R A 268 

=A I R 1933 All 485. 

-Ss. 430 and 417—Appeal by ac¬ 
cused against conviction in respect of 
minor otlences heard and decided by 
High Court—Appeal under S. 417 from 
judgment of acquittal of graver olfenco 
is competent (Per J/, B. Niyoyi, A. </, C., 
dissenting) 

140 I C 49 = 33 Cr L J 849=1932 Cr L 672 

= 28 N L R 233 = 1 R 1932 Nag 118 = 

A 1 R 1932 Nag 121 (F B). 

-Ss. 430 and 423 — Appeal by Con¬ 
vict— Finding and sentence rev'eised— 
Pevorsal of finding and sentence is final 
—Appeal dismissed—Orders under S. 423 


I can be passed on appaal by Government 
! 140 I c 49=33 Cr L J 849=1932 Cr C 672 

j =28 N L R 233 = 1 R 1932 Nag 118= 

I AIR 1932 Nag 121 (F B). 

! -S. 430—Appeal against conviction 

! before Bench—Bench may form opinions 
! that some other conviction has been 
I wronglv upheld in previous appeal 

140 I C 49 = 33 Cr L J 849=1932 Cr C 672 
i =28 N L R 233=1 R 1932 Nag 118 = 

A I R 1932 Nag 121 (F B), 

!-Ss 432 and 435 — Mere conflict 

of opinion on value of evidence is no 
ground for reference. 

I 1933 A L J 272=19 A I Cr R 167= 

I 14 L R A Cr 45. 

i-S. 432 —Scope—Where the trying 

, Magistrate tendering explanation—Ses¬ 
sions Judge referring case bo High Court 

' must make comment on explanation 
: 143 1 C 54=34 Cr L J 480=1932 A L J 819 
=I R 1933 All 168=18 A I Cr R 338= 
13 L R A Cr 151=1932 Cr C 938= 

A 1 R 1932 All 683. 

'-S. 434 (i) — Full note of Judge's 

summing up should be recorded 
143 1 C 224=34 Cr L J 550=1933 Cr C 130 
' =64 M L J 290=A I R 1933 P C 7 (P C). 

-S. 435—New point involving ques¬ 
tion of fact cannot be raised in revision 
142 I C 537=1933 A L J 188=19 A I Cr R 
187=14 L R A Cr 48=34 Cr L J 414=1933 

Cr C 434 = 55 All 301 = 
AIR 1933 All 264 (F B). 

’-S. 435—Failure to take in revision 

to Sessions Judge or District Magistrate 
is a bar to such application being enter¬ 
tained by Higli Court 
145 I C 726=1933 A L J 119=19 A I Cr R 
168=14 L R A Cr 46=1933 Cr C 523= 

55 All 261 = 34 Cr L J 1048 
A 1 R 1933 All 283. 

-S. 435—Appeal to District Magis¬ 
trate from order of Octroi Superintendent 
—Order of District Magistrate is not 

open to revision by Higli Court 

145 I C 959 = 19 A I Cr R 173 = 14 L R A 
Cr 59=1933 A L J 469 = 6 R A 212= 

A 1 R 1933 All 281. 

-S. 435 — High Court will nob 

interfere where case is nob complete in 
trial Court 

145 1 C 400 = 1933 ALJ 30=14 L R A Cr 39 
= 19 A I Cr R 161=1933 Cr C 367=6 R A 
63 = 34 Cr L J 956=A I R 1933 All 211. 

-S. 435—Finding as to credibility of 

witness should be accepted 

140 I C 246=33 Cr L J 943=13 L R A Cr 
66 = 1 R 1932 All 634 = 17 A I Cr R 370 
= 1932 Cr C 201 = 1932 ALJ 104= 

A I R 1932 All 185. 

«-S. 435 (1)—District Magistrate 
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CRIMINAL P. C., S. 435 

inferior Court to Sesf^ions Judge 

137 I C 525=33 Cr L J 474=17 A I Cr R 
56 = 1 R 1932 AH 327 = 1932 Cr C 149= 
1932 A L J 67=13 L R A Cr 5 = 

A I R 1932 All 124. 

-Ss. 435 and 439 — Emergency ; 

Powers Ordinance (1932), S. 51 S. 51 j 
takes away powers of revision under ‘ 
Ss. 435 and 439 and Letters Patent 
(Bombav), Cl. 44 

141 1 C 720=34 BLR 1523=1933 Cr C 1= : 

34 Cr L J 199 = 57 Bom 93= ; 
AIR 1933 Bom (S B). 

-Ss. 435 to 439—Powers of superin. 

tendence under S. 107, Government of 
India Act, cannot be controlled by 
Goveroor-General-“He can however con¬ 
trol those under Ss. 435 to 439 and 

Letters Patent (Bombay), Cl. 44 

141 1 C 720 = 34 BLR 1523=1933 Cr C , 

1 = 34 Cr L J 199 = 57 Bom 93= ' 
A 1 R 1933 Bom 1 (S B). 

-S. 435 —Magistrate's order declin¬ 
ing to stay proceedings in his Court is 

an order covered by S. 435 

35 B L R 1054=A I R 1933 Bom 485 

-Ss. 435 and 144 (as amended by 

Act 18 of 1923)— Order ot Magistrate 

under S, 144 is open to revision 

142 I C 319=34 Cr L J 334=1933 Cr C , 

420=1 R 1933 Cal 262= 
A I R 1933 Cal 348. i 

-S, 435—Findings of fact of lower 

Courts are not usually interfered with in 
revision 

1933 Cr C 356=A I R 1933 Lah 236. 

-S.435—Sessions Judge's powers are 

verv wide—Convict need not move him 
231 i C 353 = 32 Cr L J 700=1931 Cr C 
257=32 P L R 71 = 1 R 1931 Lah 449= 

A 1 R 1931 Lah 145. 

-S. 435—Sessions Judge can call for 

record directly he suspects of irregu- 
Irtriby, irrespective of source of informa¬ 
tion 

131 I C 108=1931 Cr C 171 = 32 P L R 
130 = 32 Cr L J 653=12 Lah 471 = 1 R 1931 

Lah 380 = A 1 R 1931 Lah 107. 

- S. 435 “Findings of fact for which 

there is evidence would not beinterfered 
with 

143 I C 107=1933 M W N 1153 = 5 M Cr C 
365=1933 Cr C 346=34 Cr L J 524 = 1 R 
1933 Mad 269=A I R 1933 Mad 279 (1), 

S. 435 (4)— ‘‘Made" — Meaning 
explained Application not entertained 
by District Magistrate dees not bar ap¬ 
plication to Sessions Judge 

134 1 C 990 = 32 Cr L J 1278 = 1 R 1931 
Mad 878=1931 Cr C 1028=54 Mad 842 = 
61 M L J 123=4 M Cr C 297 = 34 M L W 
44=1931 M W N 771 = 17 A I Cr R 168= 

A 1 R 1931 Mad 772 f2). 


CRIMINAL P. C., S. 435 

-Ss. 435, 439 and 562— Accused of 

18 branding his wife as a sort of chas¬ 
tisement —He was sentenced to a fine of 
Rs. 10—On reference under S, 435 held 

the case was fit for exercise of S 562 
141 I C 861 =34 Cr L J 271 = 15 N L J 46= 

: 1 R 1933 Nag 85. 

-S. 435—Grounds challenging find- 

ings of fact are not proper giounds for 
revision 

143 I C 835=10 OWN 47=1933 Cr C 
238=34 Cr L J 649=1 R 1933 Oudh 207 = 

A 1 R 1933 Oudh 117. 

-S8.435and439—Judgment of acqu¬ 
ittal—In the absence of strong and cogent 
grounds, High Court will not interfere 
—Practice of Oudh Court is that for 
such interference guilt of accused should 
be proved beyond doubt and further 
that be had been acquitted on unreason¬ 
able grounds 

10 O W N 999. 
-S. 435—Concurrent revisional juris¬ 
diction—High Court will not entertain 

application except for special grounds 
135 1 C 701 = 1 R 1932 Oudh 61 = 1931 Cr C 
1053 = 8 OWN 1027 = 33 Cr L J 195=17 
A I Cr R 364=A 1 R 1931 Oudh 418. 
Ss, 43 d (l) and 438 —■ District 
Magistrate cannot recommend revision of 
orders passed by Sessions Judge on appeal 
145 I C 393 = 14 P L T 364 = 1933 Cr C 
826=34 Cr L J 947 = 6 R P 171 = 

A I R 1933 Pat 305. 

-S. 435 (4)—Complaint dismissed 

by Magistrate —Revision by complain¬ 
ant to District Magistrate dismissed — 
District Magistrate cannot entertain 
second application on same facts 

145 1 C 280 = 34 Cr L J 923 (Pat). 

-Ss. 435 and 439—High Court can 

interfere in cases of erroneous finding 
bv Magistrates 

142 I C 157 = 34 Cr L J 259=13 P L T 178= 
I R 1933 Pat 1 17 = 1932 Cr C 418= 

AIR 1932 Pat 185. 

-S. 435— Appl ications in x’evision 

from the Courts of the Magistrates in 
! Rangoon should ordinarily be filed in 
Court ol Sessions Judge of Hauthawaddy 
in view of Notification No. 39 of 2nd 
February 1931 

141 I C 259 = 34 Cr L J 189=193 2 Cr C 
934=10 Rang 488=1 R 1933 Rang 21 = 
j A ! R 1932 Rang 192 (2). 

I Ss. 436 and 107 Application under 
S. 107 is complaint — Consequently 
S. 430 does not apply to persons dis. 
charged 

130 I C 630 = 1930 A L J 1475=1 R 1931 
All 294=11 L R A Cr 177=14 A I Cr R 
I 465=1931 Cr C 125 = 32 Cr L J 570 = 53 
I AH 148 = A I R 1931 AH 53 



928 


927 


Current Digest, 1931-1933 


CRIMINAL P. C., S. 436 

-S. 436—Before order under S. 43G 

is made, notice must issue against per¬ 
son discharged 

A 1 R 1933 Lah 1018 (2). 

-S. 436—Order of discharge can he 

set asule though no additional evidence 
is to he produced 

144 I C 331—1933 Cr C 819 — 34 P LR 719 — 
34 Cr L J 735 = 1 R 1933 Lah 446 = 

A I R 1933 Lah 561. 

— S. 436— In what cases further in¬ 
quiry after discharge should be ordered 
stated 

144 I C 33 Ir^ 1933 Cr C 819= 
34 P L R 719=34 Cr L J 735 = 
1 R 1933 Lah 446=:A I R 1933 Lah 561. 


CRIMINAL P. C., S. 436 

vised under S. 436 

139 1 C 500=1 R 1932 Mad 733 = 
33 Cr L J 785=36 M W N 788= 
63 M L J 679 = 1932 Cr C 831= 
5 M Cr C 220 = 1932 M W N 548= 
, A 1 R 1932 Mad 673. 

j-Ss. 436 and 437—Discharge of ac- 

' cused charged with forgery —'Ssssioos 
; Judge moved under Sj, 436 and 437— 

; Judge should order further inquiry if 
necessary or dismiss application —- Pen¬ 
dency of suit by accused in civil Court 

j in the matter is irrelevant 

136 I C 780 = 35 M L W 267= 
1931 M W N 1191 = 1 R 1932 Mad 316= 

. 1932 Cr C 158=33 Cr L J 362 = 

’ 5 M Cr C 213=A I R 1932 Mad 216. 


-S. 436— Discharge amounting to 
acquittal—Furtlier inquiry should ge- 
nerallv not be ordered 

144 IC 331 = 1933 CrC819 = 34PLR 719 = 
34 Cr LJ 735 I R 1933 Lah 446 - i 

A I R 1933 Lah 561. 

-S. 436—-I'urtbcr inquiry should not 

he ordered merely in the interests of 
justice 

144 I C 331=1933 CrC819 = 34PLR 7 19 = 
34 Cr L J 735=1 R 1933 Lah 446-= 

A 1 R 1933 Lah 561 

-S. 436 — I^«urden lies on prosecution 

to show why lurther inquiry should be 

ordered 

144 I C 331-1933CrCS19 =34 PL R 719 - 
34 Cr L J 735 = ! R 1933 Lah 446^= 

A I R 1933 Lah 561. 

-S. 436—Oriler of discharge ~ Ke- 

vorsal of — Pervorsitv must ho shown 
141 1 C 263 -34 Cr LJ 190-“34 P L R 148 - 
1933 Cr C 311=1 R 1933 Lah 105 = 

A 1 R 1933 Lah 166. 
-S. 436 — I'uvther enquiry oan he 

ordered o!ilv if discharge is per\-Rrso 

34 P L R 833. 

-S. 436—Sessions Jvidge is empow¬ 
ered to direct only furtlier inciairy and 

not framing cliargo 

136 \ C 7 0 5 — 33 Cr LJ 341-1932 Cr C 
491 13 Lah 599 :33 P L R 267-= 

1 R 1932 Lah 241 A I R 1932 Lah 362. 

-S. 436— Magistrate discharging ac- 

cused on ground tliat ho has no juris- 
diction to entertain complaint is nob 
order of discharge and Sessions Judge is 
nob coiiij'etent to deal with it under 
S. 136 

144 ! C 519 -1933 M W N 217 = 
37 M L W 517 rl933 Cr C 566 = 
1933 M Cr C 200 = 34 Cr L J 800 = 

I R 1933 Mad 424 -A 1 R 1933 Mad 413. 

-S. 436—lioforred charge slieeb i)iit 

in — Magistrate agreeing with it is not 
taking cognizance — Order cannot be re- 


-Ss. 436 and 119—Discharge under 

S. 119 is.discharge after full inquiry is 

made and nob one as contemplated by 

S. 436 whereunder person is discharged 

before completion of trial 

143 I C 77 = 1933 CrC 315= 
34 Cr L J 519=29 N L R 201= 
1 R 1933 Nag 149=A I R 1933 Nag 78. 

-S. 436—Any case which is before 

Magistrate is undor inquiry 

143 1 C 77 = 1933 Cr C 315= 
34 Cr L J 519 = 29 N L R 201 = 
I R 1933 Nag 149=A I R 1933 Nag 78. 

-Ss. 436 anif 49-1—Discharge under 

S. 194—I’urtber inquiry can be ordered 
under S. 436 

143 I C 77=1933 Cr C 315= 
34 Cr LJ 519 = 29 N L R 201 = 
I R 1933 Nog 149=A I R 1933 Nag 78. 

-Ss. 436 and 494 — Withdrawal of 

case under S. 194—Consent of Court is 
nocossarv 

143 I C 77=1933 Cr C 315= 
3 4 Cr L J 519 = 29 N L R 201 = 
I R 1933 Nag 149=A I R 1933 Nag 78. 

-S. 436—Accused discharged by try- 

ing Ma<gistrate—Two views of case pos¬ 
sible— Magistrate’s order not perverse 

Court of revision should not interfere 

137 I C 71 = 18 A J Cr R 62 = 
33 Cr L J 383=1932 Cr C 187 = 
9 O W N 134=1 R 1932 Oudh 196= 

A I R 1932 Oudh 114. 

-S. 436—Revision — Order of dis¬ 
charge neither perverse nor unreasonable 
—Trying Magistrate not overlooking or 
ignoring any eviden{ro — Interference 

under S. 436 is nob jusbihed 
133 I C 142=33 Cr L J 571=9 OWN 442. 

-Ss 436 and 1292 — Buibhor inquiry 

under S. 436 is not confined to one under 

S. 202 

130 I C 529 = 1931 CrC 146 = 
I R 1931 Pat 177=32 Cr L J 548 = 
16 A I Cr R 14 = 12 P L T 729= 

A I R 1931 Pat 50, 
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CRIMINAL P. C.. S. 436 

-S. 436—S. 436 does not apply to 

trials, but relates to proceedings prelimi¬ 
nary to trial 

132 I C 822=32 Cr L J 950= | 
1931 Cr C 865=9 Rang 239= I 

1 R 1931 Rang 214= | 
A 1 R 1931 Rang 225 (F B). 

-"Ss. 436 and 433 — Under S. 438, 

Sessions Judge, etc., can report result'of 

examination of record for order of High 

Court—Such report ought not to be 

made on matters of fact—‘Sessions Court 

should not order further inquiry except 

under exceptional circumstances 
132 1 C 822=9 Rang 239=32 Cr L J 950= i 
1931 Cr C 865=1 R 1931 Rang 214= I 

A I R 1931 Rang 225 {F B.) 

-S. 436—No direction can be given 

to Magistrate as to manner in %vhich he 

should conduct inqu’rv 

132 I C 822=32 Cr L J 950=1931 Cr C 
865=9 Rang 239=1 R 1931 Rang 214 = 

A I R 1931 Rang 225 (F B). 

-S. 436—Further inquiry ordered — 

Question of disnaissing complaint should 
again be taken up 

132 I C 822=32 Cr L J 950 = 1931 Cr C 


CRIMINAL P. C., S. 437 
meaning of S. 437 and District Magis¬ 
trate cannot order further inquiry 
127 1 C 716=31 P L R 350=32 Cr L J 21 = 

I R 1930 Lah 876=15 A I Cr R 214=1931 

Cr C 305=A I R 1931 Lah 185. 

-S. 437 —Person committed to Ses¬ 
sions Court for offence under S. 201, 
I. P. C. — Subsequent examination of 
' witness under S. 219, Criminal P. C., by 
committing Magistrate—Sessions Judge 
; adding charge under S. 302, I. P. C., also 
on basis of ‘SUch evidence—Such charge 
must he quashed 

142 I C 138—1932 M W N 1162 =5 M Cr C 
373=34 Cr L J 278=1933 Cr C 374=65 
M L J 6=1 R 1933 Mad 199=38 M L W 668 

=A I R 1933 Mad 247. 

-Ss. 437 and 439—Accused charged 

under S. 366, Penal Code — Prosecution 

evidence disclosing offence under S. 376 

— Application by accused to amend 

I charge rejected — Order amounts to 

discharge under S. 376 and can he 

revised 

137 i C 904=1932 Cr C 435=15 N L J 26 = 

33 Cr L J 558=18 A I Cr R 274 = 
I R 1932 Nag 72=A I R 1932 Nag 85 (1). 


865 = 9 Rang 239=1 R 1931 Rang 214 = 

A I R 1931 Rang 225 (F B). 

-Ss. 436 and 437 — Sessions Judge 

•cannot quash proceedings—Held under 
circumscances that priraa facie case was 
made out under Penal Code (1860), 

S. 366/511 and not under S. 354 i 

145 1 C 720 = 1933 Cr C 896 = 6 R R 57= ; 

A I R 1933 Rang 214. 

-S. 436 — Accused should be given 

■opportunity before further inquiry can i 
'be directed 

146 I C 35=6 R S 56 = 1933 Cr C 1036= , 

A I R 1933 Sind 299. , 

—S. 437 —• Case triable by sessions 

Judge — Trying Magistrate rejecting ' 

evidence as untrustworthy and charge 

as groundless and discharging accused — 

Trying Magistrate in so doing does not 

usurp function of Sessions Judge 

146 I C 160 = 20 A I Cr R 106 = 1933 Cr C , 
827 = 14 L R A Cr 220 = 1933 A L J 1115= | 
6 R A 265=A I R 1933 All 482 (2). 

-S. 437—Order of discharge should 

not be lightly set aside in revision 
143 1 C 289=35 BLR 245=1933 Cr C 470 
= 34 Cr L J 564=57 Bom 430 = 20 A I Cr R 

278=A I R 1933 Bom 158. 

Ss. 437 and 4*23 — Competency of 
trial Court to try a case does not affect 

powers of Sessions Judge under 3. 423 
143 I C 649=1933 Cr C 242 = 24 Cr L J 

640=1 R 1933 Lah 375 = 
A 1 R 1933 Lah 128 (2). 

Ss. 437 and 119—Person’diecharged 
under S. 119 is not accused within the 


-Ss. 438 and 107—Proceedings un¬ 
der S. 107 primarily concern local 
authorities — High Court cannot inter¬ 
fere 

130 I C 630 = 1931 Cr C 125=32 Cr L J 570 
= I R 1931 All 294 = 53 All 148=1930 A L J 
1475=11 L R A Cr 177 = 14 A I Cr R465= 

A 1 R 1931 All 53. 

-Ss. 438 and 439 — Power to refer 

under S. 438 is not restricted to matters 

in revision under S. 439 

35 B L R 1054=A I R 1933 Bom 485. 

-S. 438-^Appeal to Sessions Judge 

against conviction of Magistrate dis. 
missed —Reference by District Magis¬ 
trate to High Court for enhancement 

of sentence shoul 1 not be entertiined 

146 I C 354=57 C L J 211 = 1933 Cr C 

1358=A 1 R 1933 Cal 791. 

- S. 438 — Ordinance (2 of 1932), 

S. 51—Sessions Judge has no power of 
revision and cannot refer case under 
S. 438 

143 I C 238=1933 Cr C 579=34 Cr L J 
579=60 Cal 851 = A I R 1933 Cal 401. 

-S. 438—Interference in revision in 

order to examine evidence will only be 

undertaken in special case 
134 1 C 915=32 Cr LJ 1237 = 58 Cal 1081 
= 1931 Cr C 803=35 C W N 374=1 R 1931 

1 Cal 915=A I R 1931 Cal 619 

; -S. 438 — Warn ing to referring 

Courts — No reference should be made 
only with regard to findings on merits— 


1931-33 T. D.—59 & 60 
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CRIMINAL P. C . S 438 

Only point of law shonUI be referred 
134 1 C 915 = 32 Cr LJ 1237 = 58 Cal 1081 = 
35 C W N 37 4 = 1931 Cr C 803 = 1 R 1931 

Cal 915=A I R 1931 Cal 619. 

■ -S. 438—Power of reference is not 

for instruotion of Magistrates 

134 I C 915 = 32 Cr L J 1237 = 58 Cal 1081 
35 C W N 374 = 1931 Cr C 803 = 1 R 1931 

Cal 915=A I R 1931 Cal 619. 

—'—S. 438 — Practice as regards refer¬ 
ence in case under 3. 145 is same as it is 
in ordinary case 

134 I C 915 = 32 Cr L J 1237=58 Cal 1081 
= 1931 Cr C 803 = 35 C W N 374 =I R 1931 

Cal 915=A I R 1931 Cal 619. 

--S. 438 — Four cases in which evi¬ 
dence was same committed to Sessions 
Court by Magistrate with power under 
S. 30—Magistrate competent to try two 

ca8es““Held committal order w’as proper 
142 I C 200 = 34 CrLJ 3 14 = 34 P L R 360 = 
1933 Cr C 760=1 R 1933 Lah 174 = 

A 1 R 1933 Lah 500. 

■ -Ss. 438 and 439 — Interfe ronce— 

Judgment perverse on question of sen¬ 
tence—High Co'irt should interfere 

137 I C 716=33 Cr L J 500=18 A I Cr R 
208=33 P L R 215=1932 CrC 323= I R 
1932 Lah 346 = A I R 1932 Lah 258 

-S. 438--In case of acquittal Local 

GovernmoDt not appealing, High Court 
will nofceniorfciin referonce 

134 I C 20 8 = 32 CrLJ 1128=32PLR 
789=193 1 Cr C 773 = 1 R 193 1 Lah 

9I2=.4 I R 1931 Lah 533. 

-S.438 —Sessions Judge’s powers are 

very wide—Convict need not move him 
131 I C 353 = 32 P L R 71 = 1931 Cr C 
257 = 32 Cr L J 700=1 R 1931 Lah 
449=A I R 1931 Lah 145. 

S. 438 (l) — Sessions Judge or 
Magistrate crinnot refer his own order 
with recommendation that it be altered 

A I R 1933 Pat 697. 
S. 438 T^Iatter of potty character 
—Sentence of tine without imprisonment 
though irregular is adequate and High 

Court will not interfere in revipion 

142 1 C 624 = 14 P L T 71 = 1933 Cr C 
510=34 Cr L J 407 = 1 R 1933 Pal 161 = 

A I R 1933 Pat 179 (1). 

Ss. 438 and 430—Under S. 438, 

Sessions Judge, etc., can report result of 
examination of record for order of High 
Court—Such report ought not to be 
made cn matters of fact—Sessions Court 
should not Older fnrtlier inquiry except 

under exceptional circumstance.® 

132 1 C 822 = 32 Cr L J 950 = 1931 Cr C 
865 = 9 Rang 239=1 R 1931 Rang 214= | 

A I R 1931 Rang 225 (F B). 

-S, 438 District Magistrate cannot 

make reference for enhancement of sea- 


CRIMINAL P. C., S. 439—Acquittal 

tence passed by Sessions Judge 

134 I C 220 = 1931 Cr C 891=32 Cr L J 
1125 = 9 Rang 352=1 R 1931 Rane 
284=A I R 1931 Rang 251. 

Acquittal 

-S. 439 (4)—Acquittal—High Court 

can interfere in revision with order of 
acquittal and order retrial in important 
cases 

140 I C 122=33 Cr L J 885=54 All 
413 = 1 R 193 2 All 613=17 A I Cr R 
264=13 L R A Cr 45=1932 Cr C 207= 
1932 A L J 166=A I R 1932 All 191. 

I Ss. 439 (5) and 417 — Acquittal — 
No appeal by Local Government under 
S. 417—High Court should not interfere 
in revision when evidence will have to 
be gone into 

146 I C 332 = 1933Cr C 
930=A I R 1933 Nag 259. 

-S. 439 (4)—Acquittal—Interference 

Finding of acquittal — High Court 
should interfere if findings of fact 
arrived at by trial Court would justify 
conviction had that Court not taken 
erroneous view of law — Merely that 
evidence found insufficient by trial Court 
justifies conviction is not sufficient 
ground for interference 

141 I C 273=34 Cr L J 145=28 N LR 
298=1933 Cr C 78=1 R 1933 Nag 55= 

A I R 1933 Nag 36. 

-S. 439 —Acquittal—Revision appli¬ 
cation by private {)erson — High Court 
will not interfere except in special cir¬ 
cumstances 

1933 Cr C 1315 = 10 OWN 1037 = 

A I R 1933 Oudh 430. 

-S. 439 — Acquittal — High Court 

will not move in revision on acquittaL 

unless there is some glaring defect 

either in procedure or in view of evi- 

' dence taken by Court below—It will not 

interfero with error of omission or 

irregularity save in exceptional cases, as 

I where judgment is manifestly wrong 

and grossly and palpably unjust—Oudh 

Court is loth to interfere in revision on 

acquittal and power of iuterferonco is 

oxercisod if accused has been acquitted 

on unreasonable ground 

143 I C 852=1933 Cr C 562 = 9 O V7 N 
; 345=34 Cr L J 661=1 R 1933 Oudb 

215=A I R 1933 Oudh 257. 

-S. 439 —Acquittal — Orderof acquit¬ 
tal made without jurisdiction can be 
aet aside—Consent cannot confer juris¬ 
diction 

137 I C 625 = 9 OWN 319=33 Cr L J 
511 = 1932 Cr C 592=18 A 1 Cr R 
249=1 R 1932 Oudh 263 = 

A 1 R 1932 Oudb 251 (lb 
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CRIMINAL P. C., S. 439—Acquittal 

-S. 439 (4)—S. 439 is not to be con¬ 
strued as referring only to case where 
trial ends in complete acquittal—It ap 
plies when accused is acquitted of one 

charge and convicted of minor offence 

135 I C 382=8 OWN 1299 = 1932 
Cr C 57=33 Cr L J»162 = 17 A I Cr R 

298=1 R 1932 Oudh 30 = 
AIR 1932 Oudb 25. 

-S. 439—Acquittal — Even in case 

of acquittal High Court interferes where 

there is glaring defect in procedure of 

lower Court or wrong view of law is taken 

132 I C 50=1 R 1931 Oudh 210=8 
O WN 341=1931 Cr C 633=32 Cr L J 

828=16 A I Cr R 397= 
A 1 R 1931 Oudh 273. 

-S. 439 —Acquittal — High Court 

rarely sets aside acquittal—It may do so 
under unusual circumstances 

142 I C 144=34 Cr L J 263=1 R 1933 

Pat 122=13 P L T 480 = 
A I R 1932 Pat 276. 

-S. 439—Acquittal—Charge framed 

against accused and accused convicted 
after being called upon to enter evidonce 
— Order setting aside con viction amounts 
to order of acquittal—Revision against 
order does not lie 

139 1 C 182 = 1932 Cr C 710=33 
Cr L J 763=10 Rang 315 = 1 R 1932 
Rang I90=A I R 1932 Rang 147. 

-S. 439 — Acquittal — Revisional 

jurisdiction is to be sparinj^ly exercised 
132 1 C 545=32 Cr L J 928=8 Rang 
663=1931 Cr C 382=1 R 1931Rang 

177=A I R 1931 Rang 94. 

Appealable Cases 

-S. 439 (5)—Appealable Cases—No 

appeal filed by party though appeal 
allowed—No revision can be allowed 
at instance of that party, but in all ! 
other cases powers of revision of High 
Court are untouched 

131 1 C 353=32 P L R 71 = 1931 Cr C 
257 = 32 Cr L J 700 = 1 R 1931 Lah 
449=A I R 1931 Lah 145. 

S. 439—Appealable cases—Appeal 
not preferred though allowed —Still 
High Court can exercise its revisional 
powers when there is serious miscarriage 
of justice 

131 I C 353=32 P L R 71=1931 Cr C 257 = 
32 Cr L J 700 = 1 R 1931 Lah 449= 

A 1 R 1931 Lah 145. 

S. 439 Appealable cases—Remadv 
by way of appeal open—High Court will 
not interlere in revision 

132 I C 319=1931 Cr C 467=33 M L W 
475=1 R 1931 Mad 671=1930 M W N 

1271 = 54 Mad 595=32 Cr L J 895=4 

M Cr C 183 = 60 M L J 495= 
A 1 R 1931 Mad 419. 


CRIMINAL P. C., S. 439—Appealable Cases 

-Ss. 439and435—Appealable cases-^ 

Accused person must wait for his defence 
till he is charged—If convicted, his first;' 
remedy is by way of appeal and not re¬ 
vision 

131 1 C 624=32 Cr L J 779 = 1 R 1931 Mad 
576=4 M Cr C 141=1931 M W N 766=- 
1931 Cr C 336 = 54 Mad 251=33 M L W 
542=60 M L J 694=A I R 1931 Mad 240 


S. 439—Appealable cases—Court is 
not bound to treat application for revi¬ 
sion as apneal 

136 I C 248=8 OWN 1373 = 1932 Cr C 
59=33 Cr L J 278=17 A I Cr R 461=7 Luck 

501=1 R 1932 Oudh 104= 

A I R 1932 Oudh 27. 

S. 439 (5)—Appealable cases—Sad 
and suspension under Motor “ 

Act—Order of suspension is part‘o| sei)- ^ 
tence and in absence of appeal frorhisu^h « 
conviction no revision can be entertain^ 

1933 Cr C U46=A I R 1933 Rang 32§^ ^ 

S. 439 (5) —Appealable casei^A^ 
cused deliberately not appealin^-^—Revfe ^ 
sion by third person—High C^r.fc ^ £ 

slow to inr.evfero VjN. > ’*• 

340 i C 697=1932 Cr C 902 = 26 ^l 2 ^ 
345 = 34 Cr L J 67=! R 1933 Sind 16^^ 

A I R 1932 Sind 211 


Bail 


“I ^S. 439 -Rail—High Court has juri.s- 
diction to revise Sessions Court's order 
allowing hail to accused 
136 I C 709=33 P L R 387 = 33 Cr L J 335= 
1932 Cr C 579=1 R 1932 Lah 245: 

AIR 1932 Lah 433, 

S. 439—Bail—Bail refused by Ses¬ 
sions Judge after considering all circum¬ 
stances—High Court will nob interfere 
unless he has exercised discroLion im¬ 
properly 

1933 Cr C 1339=A I R 1933 Sind 367 

Competency op revision 

S. 439—Competency of revision— 
Accused not appealing—Revision by 
third party at his instance is liarred — 
Court however can receive information 
from anybody ?ind ant suo motu 
145 I C 977 = 6 RA 216=1333 A L J 1059= 
1933 Cr C 1190 = 20 A 1 CrR 306=14 L R A 

Cr 3vS6=A I R 1933 AI! 678 (F B). 

-S. 439—Conijjotency of revision— 

Accused refusing to take part in hiiij 
trial or refusing to give defence — Revi¬ 
sion from liis conviction is not barred— 
Entertr-ining such application instead of 
being derogatory to the dignity would 
on the other iiand uphold dignity of 
High Court—High Court will not uplm’d 
illegal conviction of such accused—Hi-di 
Court may if necessary punish him or 
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CRIMINAL P. C., S. 439--Compel ency of CRIMINAL P. C., S. 439—Competency of 


revision 


revision 


contempt 

145 I C 977=6 R A 216=1933 A L J 1059= 
1933 Cr C 1190 = 20 A I Cr R 306=14 

L R A Cr 386= 

A 1 R 1933 All 678 (F B) I 

- S. 439—Competency of revision— 

Conviction by Magistrate—No applica¬ 
tion for revision or appeal filed before 
District Magistrate or Sessions Judge— 
Kevisioo application filed in High Court . 
by outsider—High Court may entertain ! 

application and interfere I 

145 I C 736=1933 Cr C 984=34 Cr L J 
1053=1933 A L J 1112=AI R 1933AI1 612. 

S, 439—Competency of revision— ' 
Conviction under S. Ordinance 2 of | 

1932—Appeal to Sessions Judge rejected 
on merits—High Court is competent to 

Jioar revision application , 

143 I C 622 = 35 BLR 185=1933 Cr C | 
460 = 34 Cr L J 7 7 1 = 1 R 1933 Bom 277= 1 

A 1 R 1933 Bom 148. 

■-S. 439—Competency of revision— 

Order of executive otficer though is not I 
order of inferior criminal Court, if en¬ 
forces exaction of penalty for breach, ; 
its propriety can be considered by High ' 

Court ^ ^ 

135 I C 484=33 BLR 1164 = 1931 Cr C 

946=33 Cr L J 169 = 1 R 1932 Bom 100= 

A I R 1931 Bom 514. 


-S. 439 (5)—Competency of revision 

—Third parties should not apply in re¬ 
vision unless there is very strong case 
130 I C 25=33 BLR 56=1931 Cr C 188= 
1 R 1931 Bom 233=32 Cr L J 471 = 55 Bom 

353=A I R 1931 Bom 140. 

- s. 439—Competency of revision— 

—Unless Court is satisfied tliab there is 

miscarriage of justice in case of prisoner 

of age, educated and sane, High Court 

will not interfere in revision petition 

hroufihc bv friend of prisoner 

132 I C 174=35 C W N 716=1931 Cr C 
S06 = 32 Cr LJ844=I R 1931 Cal 558—58 

Cal 1303=A I R 1931 Cal 410. 

-s. 439—Competency of revision— 

llofusal to malce complaint Appellate 

Court accepting appeal—■Revision lies 

'"“‘*'^‘^135 I'c 594=33 Cr L J 178=33 P L R 
558=13 Lah 342=1931 Cr C 1065=1 R 
1932 Lah 130=A I R 1931 Lah 761 (F B). 


_s 439— Cornpoteocy of revisiori 

Revision entertained at instance of High 

Court Bar Association ,. p , o 

141 1 C 33=34 Cr L J 87 = 34 P L R 32 — 
1932 Cr C919=I R 1933 Lah 51 = 

A I R 1932 Lah 613. 


_ s. 439 (5)—Competency of revision | 

—Rowers under S. 439 are wide and 
cover petitions by third party when ac- | 


cused did not oo-operate nr appeal 

139 I C 696=1932 Cr C 713=33 Cr L J 
831=33 P L R 911=1 R 1932 Lah 606= 

A I R 1932 Lah 559. 

— S. 439—Competency of revision— 

High Court can intervene in revision 

even when accused have not appealed— 

High Court’s attention might be drawn 

in any manner 

136 I C 717 = 33 P L R 384=33 Cr L J 339 
= 1932 Cr C 482=1 R 1932 Lah 253= 

A 1 R 1932 Lah 364. 

-S. 439 — Competency of revision 

—Court cannot revise its own order 
142 I C 138=1932 M W N 1162=5 M Cr C 
373=34 Cr L J 278=1933 Cr C 374 = 
65 M L J 6=1 R 1933 Mad 199=38 
M L W 668=A ! R 1933 Mad 247. 

-Ss. 439 and 526—Competency of 

revision—Order transferring case under 

S. 526—High Court has power to revise 
144 I C 677=1933 Cr C 573=34 Cr L J 
832=6 R R 1=A I R 1933 Rang 89. 

-S. 439—Competency of revision 

—Revision to pronounce order of 

transfer as improper is not incompetent 
144 1 C 881 = 1933 Cr C 718=34 Cr L J 
861 = 6 R S 14=A I R 1933 Sind 205. 

Conviction 

-S. 439—Conviction — It is not 

fair in revision to alter conviction 

under one act to one under another Act 
130 1 C 626=1931 Cr C 33=1930 A L J 
1467 = 1 R 1931 All 290=53 All 226=12 
L R A Cr 42=15 A I Cr R 249=32 
Cr L J 564=A 1 R 1931 All 17. 

- S, 439—-Gonviotion —' I*ower of 

High Court—Accused charged under 
S. 325,1. P. C. bub convicted under minor 
sections. 323, I. P. C.—Conviction can¬ 
not be altered into one under S. 325 

136 I C 836=33 Cr L J 360=1931 Cr C 

1007=1 R 1932 Rang 91 = 
i A I R 1931 Rang 321. 

Discharge 

-S. 439—Discharge—Charges framed 

—Accused discharged on complainant’s 
withdrawal of complaint Order of dis¬ 
charge though incorrect cannot be set 

aside bv complainant in revision 
144 1 C 289=34 P L R 181 = 34 P L R 680 
= 1933 Cr C 585=34 Cr L J 718=1 R 1933 

Lah 436=A I R 1933 Lah 323. 

-S. 439—Diacharge—Offence com¬ 
mitted found to be technical one—No 

further inquiry was ordered 
146 1 C 195=6 R M 220=1933 Cr C 662= 
1933 M Cr C 187=A I R 1933 Mad 434 (1). 

Enh.^ncement op Sentence 

-S. 439—Enhancement of Sentence 

—Jail appeal preferred ,by accused dis¬ 
missed by single Judge—Application by 
Government for enhancement of sen- 
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tence—High Court has still power to 

entertain application 

146 I C 157=1933 Cr C 830=1933 A L J 
957=6 R A 268=20 A I Cr R 134= 

A I R 1933 All 485. 

——S. 439—Enhancement of sentence 
—Application for enhancement of sen¬ 
tence can be made by private com- j 
plainant. 

129 I C 444=1931 Cr C 13 = 1930 A L J ' 
1324 = 1 R 1931 All 172 = 15 A I Cr R 109= | 
12 L R A Cr 16=32 Cr L J 312=53 All 223 

=A 1 R 1931 All 13. ; 

-S. 439 (6)—Enhancement of Sen- i 

tence—Trial by jury — Appeal against , 

conviction — Notice for enhancement 

of sentence should not be given at time 

of admission of appeal—If given at time ! 

of admission, accused is entitled to 

show on evidence that he is innocent 

35 B L R 174=1933 Cr C 465= | 

A I R 1933 Bom 153. 

-S. 439- Enhancement of Sentence 

—Crown has no right to influence Court 

in revision on question of punishment \ 

145 I C 937=38 C W N 25= 
A 1 R 1933 Cal 870. 

-S, 439—Enhancement of Sentence 

—High Court's powerof appeal, forgiving ^ 
relief to accused includes all powers of : 
revision, but for enhancing sentence its | 
revisional powers are distinct from its 
appellate powers 

132 I C 247=1 R 1931 Cal 567=1931 Cr C ; 
602=32 Cr L J 890=35 C W N 184= , 

A 1 R 1931 Cal 450, | 

- S. 439—Eohancement of Sentence ! 

—Enhanceroentof sentence in revision— 

Each case has to he judged on its merits 
146 I C 222=1933 Cr C 882 = 6 R L 187 

= A I R 1933 Lah 660. ' 

-S. 439—Enhancement of Sentence— 

High Court cannot interfere in relation | 
to enhancement if sentence passed in¬ 
volves substantial punishment and is 

not manifestly inadequate 

136 1 C 729=33 Cr L J 365=17 A I Cr R 
439=33 P L R 49 = 1932 Cr C 220 = 

I R 1932 Lah 265=A I R 1932 Lah 199. 

-S 439 —Enhancement of Sentence ; 

—Accused Jail Superintendent, on being 
attacked with shoe by prisoner thiirst- 
ing wooden sul)staDce in his rectum 
resulting in prisoner’s death — Accused 
held guilty of offence under S. 304—II 
and not S. 32'!, Ponal Code^Senfcence 
of rigorous imprisonment for one year 
held not inadequate 

136 1 C 729=33 Cr L J 365=17 A I Cr R 
439=33 P L R 49=1932 Cr C 220 = 

I R 1932 Lah 265=A I R 1932 Lah 199. 

S. 439 Enhancement of Sentence 


—Sentences inadequate, hut not grossly 

inadequate should not be interfered in 

revision _ 

132 I C 577=32 Cr L J 943=15 A I Cr R 
475=1931 Cr C 280=32 P L R 5= 
1 R 1931 Lah 625=A I R 1931 Lah 132. 

- S. 439—Enhancement of Sentence 

—Charge improperly framed by ignoring 

that attack was against public officers 

in discharge of •duty—Hi^h Court cannot 

enhance sentence unless sentence is 

manifestly inadequate 

130 I C 432=1931 Cr C 95=32 PLR 
273=32 Cr L J 539 = 16 A I Cr R 40=1 R 
1931 Lah 304=A I R 1931 Lah 31 (I) 

- S. 439—Enhancement of Sentencn 

— Transportation would be enhanced 

only when Ideith is the only sentence 

that could be passed 

146 I C 118=1933 Cr C 1265=6 R N 72= 

A I R 1933 Nag 307. 

- S, 439—Enhancement of Sentence— 

Order of acquittal on graver charge and 

conviction on lesser — Accused’s appeal 

on conviction to High Court decided — 

Local Government cannot prefer appeal 

against acquittal but can apply under* 

S. 439 for enhancement of sentence 

139 I C 63=33 Cr L J 728=1 R 1932 Nag 
85=1932 Cr C 346=19 A 1 Cr R 11= 

A 1 R 1932 Nag 73. 

-S. 439—Enhancement of t-entenco 

—Only Crown can ask for enhancement 
of sentence 

1933 Cr C 1294=10 OWN 903 = 

A 1 R 1933 Oudh 421. 

- S. 439, (G)—Enhancement of Sen¬ 
tence—Where appeal of accused is heard 

by High Court, Cl. G does not applv 
135 I C 522 = 33 Cr L J 155=1 R 1932 Pat 
42 = 1932 Cr C 158=17 A I Cr R 286=* 

13 P L T 17=10 I’at 872= 
A 1 R 1932 Pat 126, 

- S. 439- ■ Enhancement of Sentonca 

— High Court can enhance sentence on 
application of private person not vindic¬ 
tively urged 

1291 C 510 = 8 Rang 578=1931 Cr C 175= 
I R 1931 Rang 78 = 3 2 CrLJ 353=15 
A I Cr R 455=A I R 1931 Rang 52. 

-S. 439 i'S )— Enhancement of sen¬ 
tence— In an offence under, S. 377. I P.G. 
there are no extenuating circunistancef] 

— Sentence enhanced to two vears 

143 I C 605=1933 Cr C 215=34 Cr L J 

G18 = I R 1933 Sind 131 = 
.\ I R 1933 Sind 87. 

Exercisi: or Di^CRi'/rioN 

-S. 439 J’jxerciso of discretion— 

Interference is discretionary—Discretion 
should be exercised only to prevent in¬ 
justice or where point of law of general 
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CRIMINAL P. C., S. 439 — Exercise of Dis¬ 
cretion 

importance is involve<^ 

141 I C 339:=34 BLR 1444=56 Bom 
5S4 = i R 1933 Bom 77=1932 Cr C 871 = 
34 Cr L J 142=A 1 R 1932 Bom 637. 


CRIMINAL P, C., S. 439—Findings of Fact 

-S. 439 — Findings of fact — High 

Court will not iot-rfere in revision. 

144 1 C 577 = 10 OWN 233 = 1933 Cr C 
382=34 Cr L J 793=1 R 1933 Oudh 269= 

A I R 1933 Oudh 195. 


-Ss. 439 & 1T6-E—Exercise of discre¬ 
tion—High Ccurt should not as far as p :s-. 

sible interfere with order under S. 476.B 
129 1 C 317 = 32 Cr L J 325=58 Cal 402 = 
34 C W N 923=1 R 1931 Cal 157=1931 Cr 

C 35=A I R 1931 Cal 3. 

-S. 439 — Exercise of discretion — 

State of emergency is for Magistrate to 

decide—His action should not be lightly 

interfered with in revision 

34 P L R 368=1933 Cr C 65o=l R 1933 

Lah 177=A 1 R 1933 Lah 409. 


-S. 439 — Exercise of discretion— 

Magistrate not using discretion vested 

in him, but acting as if be bad to act 

compulsorily inVeitain way—High Court 

may interfere in revision with such order 
139 I C 340 = 33 Cr L J 783 = 1 R 1932 
Mad 670^-1932 M W N 813.= 1932 Cr C 
470 = 5 M Cr C 1G3=A I R 1932 Mad 495. 

-Ss. 439 and 612—Exorcise of dis- 

ci-etion — Non-coinplinnce of S. 342— 
Absence of prejudice—Hich Court will 
not intorfern in revision unless accused 
is i)ieiudu;ed 

139 I C G36r 33 Cr L J 312^-18 A I Cr R 
13 8=193 2 Cr C 186 = 9 O W N 116 = 1 R 
1932 Oudh 369 = A I R 1932 Oudh 113. 

Findings ok F'act 

-S. 439—Findiugsol fact—To justify 

# nterfoi erice, Ma.gistrate must havo no 
ovinence on which he could legally 
'• ^ri vif't 

>37 I C 181 = 34 BLR 278 = 56 Bom 192 = 
1932 Cr C 298 = 33 Cr L J 38S = ! R 1932 

Bom 238=18 A I Cr R 16 = 
A 1 R 1932 Bom 194. 

-S. 439 — I'dridings of fact—View by 

lower Court not against law or reason— 
High Courr. riot's riot consider facts in 
detail 

145 I C 550--1933 Cr C 75 = 34 Cr L J 
1038 6 R N 51 -A I R 1933 Nag 33. 

-S. 439 — l-'indings of fact—Finding i 

reached on evidence is not interfered 

with hv ('ourt of revdfion 

139 I C 40I-M93 2 Cr C 519- -28 N L R j 
t06--33CrLJ835 -iR 193 2 Nag 112 = 

A I R 1932 Nag 97. 

-S. 439 ~ J*'inding3 of (act—In the ' 

•hi-:e;ice of aiitticiont reason, II\gh Court , 

will not interfere with tir;ding of fncfc ! 

A ! R 1033 Oudh 568. ' 

-.S, 439-— I'iudings cf fact — High ; 

Court will not interfere wit)^ finding of i 

fact unless perverse i 

1933 Cr C 1315=10 OWN 1037= j 

A 1 R 1933 Oudh 43Q. j 


-S. 439—Findings of fact—Revision 

against conviction — Ordinarily High 
Court, w ill not go into facts unless con¬ 
science of High Court has been touched 

A 1 R 1933 Pat 697. 

-S. 439—Findings of fact—Facts are 

not ordinarily open in revision 

140 I C 752=34 Cr L J 81 = 
1932 Cr C 852 = 1 R 1933 Pat 19= 
13 P L T 588=A I R 1932 Pat 335. 

-S. 439—Findings of fact—Ordinarily 

High Court will i.ot interfere in revision 
with findings of fact of lower Courts— 
Bub where lower Courts have not pro¬ 
perly before their minds contention of 
parties and their decision is affected 

therehv. High Court will interfere 

1933 Cr C 1436=A I R 1933 Sind 396. 

-S. 439—Findings of fact—Convic¬ 
tion based on finding of fact—High 
Court will nob interfere unless there is 
failure of justice 

i 1933 Cr C 1335=A I R 1933 Sind 359. 

j- S. 439—Findings of fact — Unfoun- 

; ded concurienb finding of facts by two 
I lower Courls—High Court is not bound 
I bv such finding 

1 ’ 145 I C 621 = 6 R S 34=1933 Cr C 535= 

34 Cr L J 1046=A I R 1933 Sind 171. 

-S. 439—Findings of fact—-In revi¬ 
sion High Court does not. ordinarily in- 
i terforo with findings of fact based on 
evidence 

! 144 I C 427=1933 Cr C 337 = 

, 34 Cr L J 802 = 1 R 1933 Sind 189 = 

j AIR 1933 Sind 139. 

i Grounds fou 

! -“S. 439—Grounds for—Some of eye- 

) witnesses proving prosecution case — 

Rest of same party not examined—No 

j presumption in favour of defence—This 

question considered by lower Court—It 

i is no ground for interference in revision 
141 1 C 636 = 60 Cal 149=34 Cr L J 181= 
I R 1933 CaJ 153 = 1932 Cr C 893= 
36 C W N 1038=A I R 1932 Cal 871. 

-S. 439—Grounds for—Dismissal of 

ooinpiaiub or application is discretionary 
— Refusal to dismiss is no ground for in¬ 
terference in revision 

10 O W N 1037 — 1933 Cr C 1315= 

A I R 1933 Oudh 430. 

-S, 439—Gnmndsfor—Meredelay in 

drawing formal proceeding is no ground 
for interference in revision unless sub¬ 
stantial injustice is caused 

1933 Cr C 1363=A I R 1933 Pat 601(2). 
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CRIMINAL P. C.,»S, 439—Jurisdiction 

Jurisdiction 

-S. 439—Jurisdiction—District Ma¬ 
gistrate or Sessions Judge net moved in 
first instance—High Court would not 
ordinarily entertain revision — Judge of 
High Court however deciding to inter¬ 
fere does not act illegally—Application 
if admitted and record called for, objec¬ 
tion should not be entertained 
145 I C 977 = 6 R A 216=1933 A L J 1059 = 
1933 Cr C 1190 = 20 A I Cr R 306 = 
14 L R A Cr 386=A I R 1933 All 678 (FB). 

-S. 439—Jurisdiction — Case unde*" 

S. 124-A, Penal Code—District ^Tagis- 
trate passing order limiting number of 
witnesses to be produced by defence— 
Sessions 'Judge not approached in the 
first in&tance—Still revision to High 
Court is competent 

137 I C 686=33 Cr. L J 528=54 All 331 = 
17 A I Cr R 48=1 R 1932 All 351 = 
1932 Cr C 150 = 1932 A L J 39 = 
13 L R A Cr 1=A I R 1932 All 125. 

-S. 439 — Jurisdiction — Sanction 

granted by civil Court—Still High Court 
oan interfere 

131 1 C 216=32 Cr L J 647 = 
16 A 1 Cr R 282=1931 Cr C 169= 
32 P L R 46=A I R 1931 Lah 105. 

-S. 439—Jurisdiction — Revision to 

High Court where it lies to Sessions 
Judge or District Magistrate must not 
be entertained 

10 O W N 733. 

■-S. 439—Jurisdiction — Concurrent 

revisional jurisdiction—High Court will 
nob entertain application except for 

3p0ci‘il grounds 

135 I C 701=33 Cr L J 195 = 
I R 1932 Oudh 61 = 17 A I Cr R 364 = 

SOWN 1027=1931 Cr C 1053 = 

A I R 1931 Oudh 418. 

•-S. 439—Jurisdiction—High Court 

will entertain revision application in 
special cases even when Sessions Court 
■can do so 

136 I C 513 = 25 SLR 395 = 
1932 Cr C 114=1 R 1932 Sind 33 = 
33 Cr L J 298=A I R 1932 Sind 28. 

"S. 439—Jurisdiction—High Court 
and Sessions Court with concurrent 
jurisdictioa—Failure to apply to lower 
Court bars HighCourt entertaining ap¬ 
plication Application however enter¬ 
tained by High Court can be disposed 
of on merits 

136 I C 513 = 25 SLR 395 = 
1932 Cr C 114 = 1 R 1932 Sind 33 = 
33 Cr L J 298=A I R 1932 Sind 28. 

Limitation 

|-S. 439 Limitation—Delay in filing 
revision Sufficient explanation given 


CRIMINAL P. C., S, 439—Limitation 

by accused—High Court can interfere 

146 I C 366 = 1933 Cr C 1057 = 
A 1 R 1933 Cal 647(2). 

-S. 439— Limitation—Delay in filing 

revision should be explained 
143 I C 852 = 9 OWN 345=1933 Cr C 562 
= 34 Cr L J 661 = 1 R 1933 Oudh 215 = 

A 1 R 1933 Oudh 257. 

-S. 439—Limitaticn—No limitation 

lia proscribed—Revision filed after period 
allowed for appeal — Applicant should 
explain delay 

137 1 C 684 = 33 Cr L J 506 = 1 R 1932 Oudh 
257=18 A I Cr R 259=7 Luck 699=9 
OWN 334 = 1932 Cr C 405 = 
A 1 R 1932 Oudh 242. 

-S. 439 — Limitation—High Court 

can in a pioper case interfere with re¬ 
vision application though presented after 
more than two months 

1933 Cr C 1363=A I R 1933 Pat 601(2). 

New Plea 

S. 439—New plea — Evidence by 
prosecution witnesses as to handwriting 
nob challenged in trial Court—It cannot 
be challenged in revision 
j 129 1 C 443 = 1931 Cr C 12 = 1930 A L J 

' 1535 = 1 R 1931 All 171 = 32 Cr L J 311 = 

1 AIR 1931 All 12 

‘ S. 439 — New plea —Ground not. 
lurged in lower Court cannot be urged in 
revision 

138 I C 488 = 1932 M W N 632 = 5 M Cr C 
184--1 R 1932 Mad 583=193 2 Cr C 552 = 

I 33 Cr L J 626 = 36 M L W 426= 

‘ AIR 1932 Mad 535. 

,-S. 439 —New plea — Points nob rais- 

;dd in trial Court should not be allowed 
to be raised in revision 

' 134 I C 187 = 1 R 1931 Mad 843 = 32 Cr L J 
1131 = 61 MLJ 987=1932 Cr C 354 = 55 
Mad 90 = 4 M Cr C 206=34 M L W 92 = 
1931 M W N 494=A I R 1932 Mad 371. 

S. 439—New plea—Discretion exer¬ 
cised by Magistrate in disallowing fur¬ 
ther cross-examination of prosecution 
witness—Objection not talcon in appeal 
before Sessions Judge—High Court will 

not entertain ground in revision 

1933 Cr C 1360=A I R 1933 Pat 598. 

' Notice 

-S. 439 — Notice—High Court ad- 

mibbing appeal on question of sentence 
only—It can piss orders, where it does 
nob want any assistance from party or 
Crown, without issuing notice or sending 
'for records 

' 145 I C 937 = 38 C W N 25 = 

A 1 R 1933 Cal 870. 

S. 439 (J) Notice—Direction as to 
9e»'vice is mandatorv 

142 I C 62 2 = 34 CrLJ 371 = 1933 CrC 674 = 

‘ I R 1933 Lah 224 = A I R 1933 Lah 433 (2). 
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CRIMINAL P. C., S« 439—Pending Proceed¬ 
ings. 

Pending Proceedings 
-S. 439—Pending proceedings—High 

Court will not interfere with unfiniBbed 
proceedings except in very exceptional 
cases 

A I R 1933 Sind 412. 

-S. 439 — Pending proceedings — 

High Court does not interfere unless 
rir*m plaint dopQ not di?olnge offence 
145 I C 136=1933 CrC 711 = 27 SLR 214 = 

34 Cr L J 884 = 6 R S 18= 
A I R 1933 Sind 196. 

-S. 439 — Pending proceedings— 

High Court will not as a rule interfere 
in pending proceedings in lower Court 
unless there are speci.al groum's 

145 I C 617=1933 Cr C 533 = 6 R S 36= 

34 Cr L J 1049=A I R 1933 Sind 169. 

Powers of High Court 

-Ss. 439 and 423 (d)— Powers of 

High Court — Costs of revision proce¬ 
edings cannot he awarded 
142 I C 537=1933 A L J 188 = 19 A I Cr R 
187 = 14 L R A Cr 48 = 34 Cr L J 414 = 

1933 Cr C 434 = 55 All 301 = 
A I R 1933 All 264 (FB) 

■ S. 439 — Powers of High Court— 
High Court has widest powers of revi¬ 
sion—Judges should not lay down rules 
restricting such power 

35 B L R 1040 = A I R 1933 Bom 482. , 

-Ss. 439 and 423 (b )—Powers of 

High Court — Distinct on stated — 
S. 439 is concerned with powers of re¬ 
vision when findingsof fact are not open } 
to review—Under S. 423 (b) frets are | 
before Court and Court’s powers are not 
limifed for altering findinss 

141 I C 622= 60 Cal 179 = 1 R 1933 Cal ' 
148.-34 Cr L J 177=1932 Cr C 728= , 
36 C W N 1152=A 1 R 1932 Cal 723. 

-S. 439 — Powers of High Court — 

High Court can set aside conviction of 
non-appealing accused, even w’itbout ' 
issuing rule on prosecution where appeal | 
bv co-accuflod is allowed 
133 I C 183=58 Cal 902=35 C W N 347= , 

1931 CrC 80 2 = 3 2 Cr L J 1003= I 
17 A I Cr R 62=A I R 1931 Cal 618. | 

-Ss. 439 and 423—Powers of High 

Court — Under tlio combined provisions i 
of Ss. 423 and 439 High Court has 
power to alter conviction under S. 32G, [ 
to one \>r>dor S. 302, Pen®l Code 

1933 Cr C 883 = A I R 1933 Lah661. 

-S. 439—Powers of High Court— I 

Higli Court can rectify errors of law 

136 I C 705 = 33 Cr L J 341 = 193 2 Cr C 
491=13 Lah 599=33 P L R 267=1 R 1932 ' 

Lah 241=A I R 1932 Lah 362. j 

- S. 439—Powers of High Court— j 


CRIMINAL P* C., S. 439 Powers of High 
Court. 

High Court’s powers of revision though 
discretionary should only be exercised 
to further ends of justice 
131 1 C 353 = 32 P L R 71 = 1931 Cr C 257= 
32 Cr L J 700=1 R 1931 Lah 449 = 

A I R 1931 Lah 145. 

-S. 439—Powers of High Court— 

Accused signing mukbtarnama for filing 
appeal—Subsequently counsel produ¬ 
cing bis letter asking withdrawal of 
appeal—Appeal held to be withdrawn, 
but if High Court considers correction 

necessary, it can treat it as revision 

131 I C 375=31 P L R 990=1931 Cr C 
161=12 L LJ 312 = 32 Cr L J 732= 

I R 1931 Lah 471=A I R 1931 Lab 97. 

-S. 439—Powers of High Court— 

Powers of revision are general and 

cannot be cut down by any decision 

131 I C 649 = 33 M L W 640= 

I R 1931 Mad 553=32 Cr L J 763= 
1931 Cr C 362=60 M L J 370 = 
3 M Cr C 381 = 1930 M W N 849= 

A 1 R 1931 Mad 242. 

-Ss. 439 and 537—Powers of High 

Court—Unless failure of justice is caused 

High Court will not interfere 

1933 Cr C 1294 = 10 OWN 903= 

A I R 1933 Oudh 421. 

-S. 439—Powers of High Court— 

Ofi'ence alleged not committed within 
jurisdiction of Court where complaint is 

filed—High Court will interfere 

142 I C 590=1933 Cr C 216=34 Cr L J 

364=1 R 1933 Sind 104= 
A 1 R 1933 Sind 88. 

Proceedings under S. 145 

-Ss. 439, 145 and 537—Proceedings 

under S. 145—Pieliminary order nob in 

conformity with S. 145 (1)—Subsequent 

order under S. 145 (6) cannot be sot 

aside in absence of failure msbice 
142 I C 532 = 54 All 1002=34 Cr L J 425= 

I R 1933 All 131=1932 Ci C 936= 
13 L R A Cr 154 = 18 A I Cr R 389= 
193 2 A L J 865=A I R 1932 All 681. 

-Ss. 439 and 145—Proceedings 

under S. 145—Dismissal of complaint 

under S. 145 on ground of absence of 

likelihood of breach of peace—Order 

cannot be set aside 

145 1 C 299=10 OWN 310 = 1933 CrC 
559=34 Cr L J 934 = 6 R O 41= 

A i R 1933 Oudh253* 

-Ss. 439 and 145 — Proceedings 

under S. 1-15— Refusal by Court to 

grant adiournmeufc held did nob amount 

to irregularity as to render order liable 

to bo set aside 

141 I C 628=34 Cr L J 216=26 SLR 
353 = 1932 Cr C 681=1 R 1933 Sind 67= 

A IR 1932 Sind 145* 
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CRIMINAL P. C., S. 359 Qudshing the 
proceedings 

Quashing the Proceedings 
-- S. 439 — Quashing the Proceed¬ 
ings—High Court will quash even pro 
ceedings of interlocutory nature where 

no offence has been committed 

35 B L R 845=1933 Cr C 1173 = 

A I R 1933 Bom 409 

- S. 439—Quashing th’ Proceedings 

—Order of Sub divisional Officer that 
there is primi facie case against accused 
—Reasonable ez planation put forward 
by accused—Proceeding should be 
quashed 

146 I C 366=1933 Cr C 1057 = 
A I R 1933 Cal 647 (2) 

- S. 439—Quashing the proceedings 

—Quashing charge in revision — Case 
against petitioner is extremely weak is 
not sufficient 

140 I C 807=34 Cr L J 82=33 P L R 
231=1932 Cr C 446 = 1 R 1933 Lah 35 = 

A 1 R 1932 Lah 349 (1). 

- S. 439—Quashing the proceedings 

—Unnecessary committal justifies qua¬ 
shing of commitment order 
138 1 C 701 = 33 Cr L J 680 = 33PL R 185= 
1932 Cr C 328=1 R 1932 Lah 528 = 

A 1 R 1932 Lah 263. 

Question of Law 

- S. 439—Question of law—Accused 

can contend in revision that be has been 

convicted on tainted evidence alone 

35 B L R 1040=A 1 R 1933 Bom 482. 

-S. 439 (5)—Question of law—Inter¬ 
pretation of sketch is question of law 
and High Court can interfeie in 
revision 

139 1 C 696 = 33 Cr L J 831 =33 P L R 
911 = 1932 Cr C 713 = 1 R 1932 Lah 606 

=A I R 1932 Lah 559 

- S. 439'—Question of law—Suffici¬ 
ency of identibcation and propriety of 
conviction on evidence of one witness 

are questions of law 

130 1 C 378=32 Cr L J 543=16 A I Cr 
R 1=1931 Cr C 61=A I R 1931 Sind 13. 

Reduction of Sentence 

-S. 439 (5)—Reduction of sentence 

— High Court may reduce sentence at 
instance of third party in revision even 
though convicted person has not ap¬ 
pealed in special circumstances 

144 I C 691 = 1933 Cr C 497=34 Cr L J 
814=6 R C 8 = A I R 1933 Cal 361. 

Ss. 439 and 3'.l7—Reduction of sen¬ 
tence Two successive sentences of im¬ 
prisonment First conviction quashed on 
appeal Second imprisonment runs from 
date of accused's acquittal in first con¬ 
viction On equitable principles how¬ 
ever sentence already undergone under 


CRIMINAL P. C., S. 439— Reference 
first conviction wasdeducted by reducing 
sentence in subsequent conviction under 
S. 439 

140 I C 481=19 A I Cr R 149 = 1932 Cr C 
695 = 34 Cr L J 24 = 1 R 1932 Sind 191 = 

A 1 R 1932 Sind 159. 

Reference 

-Ss. 439 and 438 — Reference — 

; Power to refer under S. 438 is not res¬ 
tricted to matters in revision under 
S. 439 

35 B LR 1054 = A 1 R 1933 Bom 485. 

-S. 439—Reference—District. Magis¬ 
trate is not entitled to make reference 
i regarding propriety of order passed by 
Sessions Judge 

142 I C 622 = 34 Cr L J 371=1933 Cr C 

674 = 1 R 1933 Lah 224= 
A 1 R 1933 Lah 433 (2). 

I Stay of Proceedings 
-S. 439—Stay of proceedin ^ s a.^1 

' livelihood proceedings pending for long 
* time due to fault of accuS'^'d—Murder 
' taking place of witness in those proceed¬ 
ings—High Court will not interfere to 
stav proceedings 

146 1 C 37=1933 Cr C 260 = 6 R P 224 = 

A 1 R 1933 Pat 116. 

-S. 439—Stay of proceedings—Com. 

' plaint made by Subordinate revenue 
authority to competent Magistrate 
Complaint investigated by Magistrate 
District; Magistrate cannot in appeal 
under S. 423 order stay of criminal pro- 
I ceedings pending decision of civil suit 
i High Court can interefere under Civil 
P. C., S. 115 and Government of India 

, Act, S. 107 

135 I C 513=12 PLT 671 = 1 R 1932 
Pat 33=33 Cr L J 147=A 1 R 1931 Pat 411. 

Wrong Procedure 

-S. 439-“Wrong procedure—Mere 

' defect in form or method is no ground 

for interference un1er S 439 

141 I C 636 = 60 Cal 149 = 1 R 1933 
Cal 153 = 34 Cr L J 181 = 1932 Cr C 893 = 

36 C W N 1038=A I R 1932 Cal 871. 

-S. 439— Wrong prccedure—Accused 

summoned by Second Class Magistrate, 
hut his case subsequently transferred to 
.\dditionil District Magi-trate — Case 
tried by latter summarily without ac¬ 
cused knowing it — Accused held to be 
prejudiced bv the trial 

135 I C 2 20 = 33CrLJ 108 = 33 P LR 177 = 
1932 Cr C 181=17 A I Cr R 233 = 1 R 1932 

Lah 92 = A I R 1932 Lah 188. 

— S. 439 —Wrong procedure—.Accused 

charged with offence under S. 430, I. P. 

C.—Bench Magistrates trying them for 

I lesser offence under S. 426, I. P. C.— 
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CRIMINAL P, C., S. 439—^VrongIProcedure 
Their pvoceedinss are not void 
133 I C 4 = 32 Cr L J 971 = 1931 Cr C 558= 
3 M Cr C 221 = 1930 M W N 770 = 1 R 1931 

Mad 692=A 1 R 1931 Mad 494. 

I S. 439—Wrong procedure—Accused 
tried for lesser offence than that for 
which be is charged—Accused is not 
prejudiced—No interference in revision 

on conviction rnuch less on acquittal 
133 I C 4 = 32 Cr L J 971 = 1931 Cr C 558= 
3 M Cr C 221 = 1930 M W N 770=1 R 1931 

Mad 692=A 1 R 1931 Mad 494. 

S. 439—Wrong procedure—Only 
three IMagistrates of Bench bearing and 
trying case Judgment signed by seven 
—It amounts to illegality as to vitiate 
conviction—Even in case of acquittal 

interference in revision is justified 
133 I C 4 = 32 Cr L J 971 = 1931 Cr C 558= | 
3 M Cr C 221 = 1 R 1931 Mad 692= ' 
1930 M W N 770=A I R 1931 Mad 494. 

Ss. 439 and 47G—Wrong procedure : 
Bench trial—Ordorofdischarge passed ' 
by two Magistrates—Complaint under 
S. 211, I. P. C., by three Magistrates — 
Defect IS only technical not justifying 
interference in revision 

1933 Cr C 1315=10 OWN 1037 = 

A I R 1933 Oudh 430. 

439 —Wrong procedure—Piose- 
ciitiou w;tn''‘9srs examined before tdiarge 
^Only complainant allowed to be cross- 
examined and eba-ge framed—No ground 

for interference in absence of prejudice 
140 i C 689=1932 Cr C 838 = 34 Cr L J 
58=19 A I Cr R 77 = 9 O W N 78=1 R 1933 

Oudh 10 = A ! R 1932 Oudh 298. 

Ss. 439 and 2'_i2 (2)—Misjoinder of 
cliargo.>—Consequent prejudice to accus¬ 
ed — I li vh Court will in tor fore in revision 
133 I C 4S9-=193 1 Cr C 6 57 = 3 2 Cr L J 

1068=1 R 1931 Rang 265 = 

A 1 R 1931 Rang 161. 

- S. 439—Wrong proce luro—Every 

irreguln-itv Joes nf»t vitiate trial 
I42IC 74 = 26SLRl05 = 1933CrC 16G = 

\ R 033 Sind 82 = A I R 1933 Sind 37. 
MlSClsI/LAKIOOrs 

-S. 439—.\pf)licition by third party 

is riMt one referred in Sub-S. (4)of 3. 135 
such application is merely one for draw¬ 
ing ;\‘l'.'!ilion of C.mrt—!n such proceed, 
ings couii'^el for third party bus no right 
to be boar<l 

145 I C 977 6 R A 216 ^1933 A L J 1059 

rri93 3 CrC 1190 r20 AICrR 306=14 
L R A Cr 386 = A I R 1933 AH 678 (F B). 

- S. 439 — lietraii where case is of ' 

piil)lic itnnorbanfo. may be c)rderecl 
S40 ! C 150 = 54 All 4l6r=34 Cr L J 18 = 1 R 
1922 All 639=17 A I Cr R 325=13 L R A 
Cr 55 ^1932 Cr C 204--^1932 ALJ 168=1 

A 1 R 1932 All 188. 


I CRIMINAL P. C., S, 439 —Miscellaneous 

! S. 439—Finding of civil Courtis 

' not always binding 

, 143 I C 15=34 Cr L J 526=1933 Cr C 

794=A I R 1933 Cal 481. 

! Ss, 439 (5) and 144 (4)—'Jurisdic¬ 
tion under, is one specially provided and 
■ not appellate or revisional—Order under 
1 3. 144—Revision lies but should not at 
first instance be filed in High Court 
139 I C 773=! R 1932 Mad 793=33 Cr L J 
826 = 56 Mad 149 = 63 M L J 594=36 M L 
W 461=5 M Cr C 269=1932 M W N 726= 

I AIR 1932 Mad 720. 

S. 439—Civil remedies exhausted— 
Criminal Courts should assist and put 
porsoo dispossessed in possession 
141 I C 273 = 28 N L R 298=1933 Cr C 78 
=34 Cr L J 145=1 R 1933 Nag 55= 

A I R 1933 Nag 36. 

S, 439—Misappreciation of evidence 

is no ground for setting aside acquittal 
121 ! C 51 = 1 R 1930 Nag 83=31 Cr L J J94 
= 1931 Cr C 454=A I R 1931 Nag 102 

S. 439—Private copies were refused 
admission at.revision stage 

141 1 C 192=9 OWN 1136 = 1933 Cr C 
168=34 Cr L J 124=19 A 1 Cr R 267=8 

Luck 286 = 1 R 1933 Oudh 33 = 

A I R 1933 Oudh 86. 

S. 439—High Court can entertain 
revision application against order of ac¬ 
quittal at instance of private complain¬ 
ant 

136 I C 2 49 = 8 OWN 1333=1932 Cr C 63 
=33 Cr L J 280 = 18 A I Cr R 38 = ! R 1932 

Oudh 10S=A I R 1932 Oudh 31. 

S, 439—Single Judge referring case 
to Division Bench for opinion on point of 
law—Wliole case must bo taken to have 
been referred 

134 ! C 619=12 P L T 601=1 R 1931 Pat 
475 -16 A I Cr R 175=1931 Cr C 907=32 

Cr L J 1197=11 Pat 143 = 
A I R 1931 Pat 379. 

-S. 439 — Interlocutory order will 

bo interfered with when there is no 
justification for the order against the 
accused 

1933 Cr C 1128=A I R 1933 Rang 297, 

-Ss. 439 and 110 — In case under 

S. 110, Court of Judicial Commissioner 
in Sind does not sit as Court of appeal 
— lb may see record of lower Court when 
it deems fit in revision 

136 I C 753 = 33 Cr L J 324 = 1932 Cr C 540 
= I R 1932 Sind 49=A 1 R 1932 Sind 100. 

-S. 443 — Order accepting claim 

under S. -llo—Revision i'^ open 

A I R 1933 Lah 1019. 

-Ss. 443 aud 107 —S. 443 does nob 

apply to proceedings under S. 107 

A ! R 1933 Lah 1019. 

-S. 443—Words “Punishable with 


I 

i 
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CRIMINAL P. C., S. 446 1 

imprisonment” in S. 443 cover charge of 

rnurrier under Pencil Code, S. 302 

137 I C 763=33 P L R 578=33 Cr L J 529 

= 1932 Cr C 628=13 Lah 755 = 1 R 1932 Lah : 

352=A 1 R 1932 Lah 490 (2). j 

- S. 446—Magistrate cannot cancel ‘ 

charge once framed 

132 i C 332=1931 A L J 526=1931 Cr C ' 
822=! R 1931 All 492 = 16 1 A .Cr R 122 = 
12 L R A Cr Hl=-32 Cr L J 866 = 53 All 

690=A i R 1931 All 366. ' 

- S. 446 (2) —Decision by Magistrate ' 

that Ch. 33 applies to case is final ' 

137 I C 763=33 P L R 578=33 Cr L J 529 
= 1932 Cr C 628=13 Lah 755 = 1 R 1932 
Lah 352=A 1 R 1932 Lah 490(2). i 

-S. 446—Nagpur Iludicial Commis- I 

sioner's Court can try Ruropean British 
subject 

143 I C 17=1933 Cr C 610=34 Cr L J 505 
= 29 N L R 251 = 1 R 1933 Nag 153= 

A I R 1933 Nag 136. 

-S. 446 — Commitment cann^^t be : 

made without preliminary inquiry 

12 Pat 707=A 1 R 1933 Pat 677 (1). i 

S. 464 (l)—Application to make in¬ 
quiry into accused’s mental condition— i 
Accused ex.amined by Civil Surgeon and ' 
evidence of latter recorded — Further 
evidence should be taken, if asked for, 

for rei)uttiDg evidence of Civil Surgeon , 
144 I C 1031=10 O W N 719=1933 Cr C ' 
1042=34 Cr L J 914=6 R031=l 

A I R 1933 Oudh 362. ( 

-S. 464-P rovisions of S. 4G4 are j 

mandatory—Order not satisfying provi¬ 
sions cannot he sustained 

1933 Cr C 941=A 1 R 1933 Sind 267. 


S. 465 — It is not every degree of 
unsoundness of nnnd that will oust ordi¬ 
nary procedure of Criminal Courts— 
Procedure in cases of lunacy at time of 
trial and at time of commission of olTence 
is different and leads to different conse¬ 
quences 

137 I C 800 = 33 Cr L J 54 2 = 1 R 1932 Cudh 
283=18 A I Cr R 319=9 OWN 355 = 
1932 Cr C 373=A 1 R 1932 Oudh 190. 

S. 466 (l) — Magistrate cannot add 
any other condition not mentioned in 
S. 4G5 (1) 

1933 Cr C 941=A ! R 1933 Sind 267. 


.A.i*pkaij ok Revision 

476 Appeal or revision— 

cation under S. f7Gj, originating in c;vi 

Court should be dealt with according t 

^ llo, Civil p. 0^ Qi- provisions c 

Ch 31, Criminal P. C., may apnly t 

such cases where Civil P. C., does no 
apply 

^ Cal 23=35 C W ] 

775=1931 Cr C 756 = 33 Cr L J 38^ 

59 Cal 68=A 1 R 1931 Cal 60^ 


CRIMINAL P. C., S.i326—Appeal or Revision 

-Ss. 47S and 439—Appeal or revision 

Refusal to make complaint—Appellate 
Court accepting appeal—Revision lies 
under S. 439 

135 1 C 594=33 Cr L J 178=1 R 1932 Lah 
130 = 33 P L R 558=13 Lah 342= 
1931 Cr C 1065=A I R 1931 Lah 761 (F B). 

-S. 476—Appeal or revision—Sanc¬ 
tion granted by civil Court—Still .High 
Court can interfere 

131 I C 216=32 P L R46=1931 Cr C 169 = 

32 Cr L J 647=16 A I Cr R 282 = 

A I R 1931 Lah 105. 

-S. 476—Appeal or revision—Several 

complaints by one order—Several ac¬ 
cused must file separate appeals 
140 I C 756=34 Cr L J 92 = 1933 Cr C 157 
= 1933 M Cr C 25=1933 M W N 100 = 
1 R 1933 Mad 43=A I R 1933 Mad 125 

• 

-S. 476—Appeal or revision—High 

Court will not lightly interfere with dis¬ 
cretion of subordinate Courts in prose¬ 
cution under S. 47G 

139 I C 543 = 33 Cr L J 860=13 P L T 370 
=I R 1932 Pat 245=1932 Cr C 640 = 

A I R 1932 Pat 243. 

-S. 476—Appeal or revision—Refu¬ 
sal by Subordinate Judge to order prose¬ 
cution— District Judge ordering prose¬ 
cution on appeal—Appeal lies to High 
Court 

133 I C 683=12 P L T 633 = 10 Pat 446= 

1 R 1931 Pat 395=1931 Cr C 791 = 
32 Cr L J 1065=17 A 1 Cr R 147 = 

A i R 1931 Pat 343. 

API'LIC.ABILITY 

-3s. 476 and 195—Applicability — 

Ss. 47G and 195 must be read together 
134 1 C 225 = 1 R 1931 All 801=1933 A L J 
6.97=1931 Cr C 715=32 Cr L J 1105 = 
53 All 804=A I R 1931 AH 443 (S B). 

Ss. 476 and 195 — Applicability— 
Both sections apply to offences committed 
not only during proceedings in Court of 

la w but. also in relatdon to such proceedings 
144 ! C 194 ^1933 Cr C 484 = 34 Cr L J 686 
= I R 1933 All 397 = A 1 R 1933 AH 318. 

-S. 476—.Applicability—S. 476 ap- 

plic.s only where complaint by Court is 
necessary for taking cognizince—Words 
“in or relation to proceedings in that 
Court”ar 0 used merely to identify court 
itself wliich i^ to ttUe action 

132 I C 241 = 58 Cal 727---35 C W N 98= 
1931 Cr C 590 = 1 R 1931 Cal 561= 
32 Cr L J 883=A I R 1931 Cal 438. 

S. 476—Applicability -- Document 
filed in Court—Offence of forgery com¬ 
mitted with respect to document after 
close of proceeding in which it was filed 
bub during its custody in Court—Action 
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CRIMINAL P, C., S. 476—Applicability 

canaob be taken under S- 47G 

139 I C 482 = 62 M L J 310 = 1 R 1932 'Mad 
728=35 M L W 319 = 1932 M W N 241 = 
1932 Cr C 276 = 5 M Cr C 96=55 Mad 531 I 
= 17 A i Cr R 4 21 = 33 Cr L J 788= 

A 1 R 1932 Mad 290. | 

- S. 476—Applicability — Essential 

ingredient for exercise of .powers— 
Offence should have been committed in 
relation to procee^lings in that Court 
135 I C 377 = T R 1932 Oudh 25=1931 Cr C 
1038=8 OWN 1086 = 33 Cr L J 160 = 

7 Luck 222=A I R 1931 Oudh 417. 

"Court/' Meaning op 

-S. 476— Court,’’meaning of—Com. 

mipsionors appointed under Act o7 of 
1850 are Court and complaint} by them 
is nocessarv 

134 I C 818 = 32 P L R 939 = 1931 Cr C 924 

= 3 2 Cr L J 1252=12 Lah 391 = 

I R 1931 Lah 1010=A I R 1931 Lah 662. 

S. 476 — Court,” meaning of— 
Dench trial—Order of discharge passed 
by two Magistrates—Complaint under 
S. 211,1. P. C., by three Magistrates—De¬ 
fect isonly technical not justifying in¬ 
terference in revision 

10 O w N 1037 = 1933 Cr C 1315 = 

A 1 R 1933 Oudh 430. 

Ss. 476and47G-A— Gourt, ’ mean¬ 
ing of Subordinate Court by taking 
direction from superior Court does not 
become functus ofhcio 

142 I C 74 = 26 SLR 105=1933 Cr C 166= I 
1 R 1933 Sind 82=A I R 1933 Sind 37. ■ 

Discretion 

S. 476—Discretion—Moving Court 
to file complaint for perjury under Penal 
Code, S. 19d Wliore there is commu¬ 
nal friction between parties’ sanction 

should bo given only in extreme cases 
141 I C 146=13 L R A Cr 122=18 A I Cr R 
171=1 R 1933 All 51 = 1932 Cr C 826 = 
34 Cr L J 105=1 R 19:^3 All 51 = 

A I R 1932 All 674. 

S. 476 Discretion — Trial Court 
rejecting application for prosecuting per¬ 
son C(Knrnitting fraud on Court --Though 
appellate Court has power of remand, it 
should not goneially interfere with trial 
Court’s lii'^cretion 

134 I C 1063 = 35 C W N 775=1931 Cr C 
756=1 R 1932 Cal 32 = 33 Cr L J 38 = 59 

Cal 68=A I R 1931 Col 604 

- S. 476— Discretion — F.ilse evidence ' 

given — Person should be trierl — Age, re¬ 
lationship and other circumstances are 

to ho C'Hi^iderHfl by frving Miigistrate 
140 I C 756 =34Cr L J 92=1933Cr C 157 = 
1933 M Cr C 25 =1933 M W N 100=1 R 
1933 Mad 43=A 1 R 1933 Mad 125. 

- S. 476—Discretion—Delay in mak¬ 
ing application bo take proceedings 


CRIMINAL P, C., S. 476—Dsicution 
Court has discretion either to take pro¬ 
ceedings or not 

1933 Cr C 1315 = 10 OWN 1037 = 

A 1 R 1933 Oudh 430. 

Finding op Expediency 

-S. 476—Finding of expediency — 

Express finding that in interest of justice 
inquiry should be made into ofi'ence is 
essential 

144 1 C 88=1933 Cr C 224 = 34 Cr L J684= 
I R 1933 Cal 501=A 1 R 1933 Cal 147. 

- S. 476 ■ Finding of expediency 

—Wliere offence is of considerable gra- 

vity, expedieoev though not recorded 

would be presumed 

134 1 C 914SS13 il Cr C 1006=1 R 1931 
Cal 914=32 Cr L J 1236 = 58 Cal 965= 

A I R 1931 Cal 760. 

-S. 476—Finding of expediency — 

Complaint under S. 476—Court should 
record finding that it is expedient in in¬ 
terest of justice that inquiry should be 
made—Absence of such express finding 
however will not necessarily invalidate 
COmpUint 

132 I C 160=32 Cr L J 842=1 R 1931 Cal 
544 = 35 C W N 400 = 58 Cal 1117=53 C 

L J 177=1931 Cr C 254= 
A I R 1931 Cal 190. 

-S. 476—Fi nding of expedienev 

Finding that inquiry into ofience is ex¬ 
pedient in interest of justice is neces¬ 
sary 

140 I C 323 = 63 M L J 670=36 M L W 
636=1932 M W N 1081=5 M Cr C 363=33 
Cr L J 960=1933 Cr C 80=56 Mad 157= 

A ! R 1933 Mad 67 (1). 

-S. 476 —Finding of expediency — 

Before proceeding under S. 476, officer 
should decide whether it is expedient to 
make enquiry 

A I R 1933 Sind 412. 

Initiation op Phoceicding 

-S. 476—Initiation of proceeding—■ 

Person alleged to have given false evi¬ 
dence before arbitrator — Application 
under S. 476 is necessary — Whether 
preliminary inquiry is necessary or not 
will depand on circumstances of each 
case—No notice is necessary to person 

against whom order is nought 

132 I C 93 = 58 Cal 215=1931 Cr C 588= 
32CrLJ826 = IR 193 1 Cal 525=16 
A I Cr R 393 = A I R 1931 Cal 436. 

-S 476 — Initiation of proceeding— 

Proceedings sliould he initiated, if pos¬ 
sible, by Judge before whom offence is 
committed 

A I R 1933 Sind 412. 

"In relation to,” meaning 

-S. 476—"in relation to,” meaning of 

— Only those matters mentioned in com- 
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CRIMINAL P. C., S. 426 “In relation to,’* 
Meaning 

plaint as are relevant to the charge 

of guilt trietl are **in relation to’* trial | 
137 I C 312=1932 Cr C 329^33 Cr L J 
479=55 Mad 611 = 1 R 1932 Mad 382=18 
A I Cr R 179 = 1930 M W N 1130=4 M Cr C I 
266=62 M L J 425=35 M L W 481 = 

A 1 R 1932 Mad 363 (F B). | 

- S. 476 —“In relation to,” meaning of | 

—Charge to police against several in- i 
dividuals — Only one charged before 
•Court—Court has no jurisdiction to take 
action against complainant in respect of 
persons not charged—Mere fact of tele¬ 
gram charging all was exhibited does 
not make the matter * in relation to pro¬ 
ceedings” 

137 I C 312=1932 Cr C 329 = 33 Cr L J 
479=1 R 1932 Mad 382=55 Mad 611=18 
A I Cr R 179=35 M L W 481 = 62 M L J 
425 = 4 M Cr C 266=1930 M W N 1130 = 

A 1 R 1932 Mad 363 (F B). 

Jurisdiction 

- S. 476—Jurisdiction—Village Pan- 

chayat acting in civil cases is subordi¬ 
nate to District Judge—Report ofolfence 
by panobayat to Collector and complaint 
by him is without jurisdiction 

130 I C 488=1930 A L J 1520 = 1 R 1931 All 
280=1931 Cr C 200 = 12 L R A Cr 67 = 

32 Cr L J 558 = 15 A I Cr R 471=52 AH 

1018=A 1 R 1933 AH 141. 

- Ss. 476 and 164—Jurisdiction — 

‘Statement by persons made under S. 164 
to one Magistrate found to be falsa— 
Trial of case by another Court in which 
different version is given by same person 
—Complaint by latter Court is proper 
in respect of false statement made to 
Magistrate 

1933 M W N 902=1933 Cr C 1373 = 1933 
M Cr C 270 = 65 M L J 534 = 38 M L W 

564=A I R 1933 Mad 767. 

-Ss. 476 and 164 — Jurisdiction — 

Statements under S. 164—Offence tria¬ 
ble exclusively by Sessions— Sessions 
Court can file complaint—Sanction asked 
by Public Prosecutor—Complaint can be 

■filed even after six months 
140 1 C 756=34 Cr LJ 92=1933 Cr C 157 = 
1933 M Cr C 25=1933 M W N 100=1 R 
1933 Mad 43 = A I R 1933 Mad 125. 

- S. 476—Jurisdiction—Statement in 

committing Magistrate’s Court contra¬ 
dicting that in Sessions Court—Sessions 
Judge can direct prosecution— Contra¬ 
dictory statement must be sufficiently 
specified in complaints 

137 I C 761=35 M L W 803= I R 1932 Mad 
451 = 1932 Cr C 469=1932 M W N 724 = 

33 Cr L J 519=18 A I Cr R 328=55 Mad 

536=62 M L J 717 = 5 M Cr C 60 = 
* A 1 R 1932 Mad 494. 


CRIMINAL P. C., S. 476 — Probability of 
Conviction 

PROBARIUTV OF CONVICTION 

-S. 476—Probability of—Conviction 

—Expediency in the interests of justice 
is necesssry — Contradictory or false 
statements not shown to Court — No 
prima facie case — Inquiry cannot be 
ordered 

140 I C 619=34 BLR 1247=1932 Cr C 
783=34 Cr L J 33=1 R 1933 Bom 1 = 

A I R 1932 Bom 551. 

-S. 476— Probability of conviction 

—Charge which is not likely to succeed 

should not be preferred 

AIR 1933 Sind 412. 

Procedure 

-Ss. 476 and 476-B— Procedure — 

Appeal under S. 476-B from case under 
S. 476 disinisse i with remark that pro¬ 
secution was not necessary— Judgment 
held to be not according to law, provi- 
j sions of S. 367 not having been com- 
! plied with 

i 133 I C 672 = 1 R 1931 Cal 736=32 Cr L J 
1045 =1931 Cr C 606=35 C W N 660 = 

A I R 1931 Cal 454. 

-S. 476—Procedure—Application for 

transfer of case on ground sworn by affi¬ 
davit, that accused person seen coming 
from compound of trying Magistrate— 
Denial by accused by counter affidavit 
and also by the trial Magistrate’s state¬ 
ment — Relying on these, complaint 
drawn up against applicant under S. 193 
I, P. C. — Objections taken— To avoid 
such objections, inquiry should have been 

ordered under S. 476 

131 I C 262=53 C L J 184 = 1931 Cr C 
408=1 R 1931 Cal 438=35 C W N 690 = 
32 Cr L J 674=58 Cal 1211=16 A 1 Cr R 

301=A 1 R 1931 Cal 344. 

-S. 476 — Procedure — Complaint 

under— Proceedings embodied in single 
\ document—Document serving dual pur¬ 
pose of a finding as well as of com¬ 
plainant sufficiently complies with re¬ 
quirements of S.476 

128 1 C 719 = 1930 M W N 991=32 Cr L J 
200 = 1 R 1933 Mad 143 = 59 M L J 850 = 
32 M L W 513 = 3 M Cr C 370 = 54 Mad 
331=15 A I Cr R 387=A 1 R 1931 Mad 16. 

-S. 476— Procedure — Merely be- 

I cause finding is not recorded in w'ords of 

; sections proceed ings shoul dnot ho sefcaside 
i 14 P L T 635=A I R 1933 Pat 713. 

^ -S. 476 (l)—Procedure—Complaint 

I only is to be sent to Court—Finding by 
complainant Court need not be filed — 
Accused must prove that findings were 
not recorded or were *not proper 
142 I C 74 = 26 SLR 105 = 1933 Cr C 166 = 
1 R 1933 Sind 82=A I R 1933 Sind 37. 
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CRIMINAL P, C., S. 476—Miscellaneous 

S. 476 —There is no inherent power 


Person making contradictory statements , 

—Reverting to truth in later statement ‘ 

—He should not be prosecuted for perjury , 

137 I C 748=1932 Cr C 421=33 Cr L J i 
485 = 18 A I Cr R 188=33 P LR 321= i 
1 R 1932 Lah 350=A 1 R 1932 Lah 307. 

-S. 476— Retracted Satement — 

False statement before police and com¬ 
mitting Magistrate—Statement retracted 
before Sessions Court—Prosecution under 
S. 193, Penal Code, should not be sanc¬ 
tioned 

143 I C 747 = 1933 Cr C 693=34 Cr L J 649 = 

1 R 1933 Nag 182=A I R 1933 Nag 179. 

Stay op Proceedings 

-S. 476—Stay of Proceedings — 

Stay of proceedings before Magistrate— 
Civil suit regarding same document pen¬ 
ding—Proper order^ Whore important 
evidence likely to vanish — Order 
abould bo passed for proceeding %s*itb 
hearing of complaint but ttnal orders 

may be passed after civil case 

130 1 C 651=32 P L R 303=1931 Cr C 
1 13 = 32 Cr L J 584 = 1 R 1931 Lah 331 = 

A I R 1931 Lah 49. 

-Ss. 476 and -ITG-Il—Stay of Pro¬ 
ceedings—Complaint made'by subordina te 
revenue authority to competent Magis¬ 
trate— Complaint investigated by Magis¬ 
trate—District Magistrate cannot in ap- 
jieal under S. 423 order stay of Criminal 
proceedings pending decision of civil 
suit—High Court can interfere under 
Civil P. C.. S. 115, and Government of 
India Act, S. 107 

135 f C 513 = 33 Cr L J 147 = 1 R 1932 Pal 
33=1931 Cr C 999=12 P L T 671 = 

A 1 R 1931 Pat 411. 

Witness 

-Ss. 476 and 195 — Witness—Offence 

not within S. 195 (l), Cl. (e)—Complaint 

by Court is not necessary— Witness not 

being partv S. 470 does not apnlv 

132 ! C 241 = 58 Cal 727=35 C W N 98= 
1931 Cr C 590=1 R 1931 Cal 561:^^32 
Cr L J 883=A I R 1931 Cal 438. 

-S. 476—Witness—Witness correct¬ 
ing hinisoll before leaving witness box— 
Criminal Proceeding.:^should not he taken 

against him for perjury 

AIR 1933 Sind 412. 

Miscellaneous 

-S. 476 —To bring case within 

S. 191, X. P. C. false ovidonco must be 

iiiLontiioniillv given 

144 I C 194=1933 Cr C 484=34 Cr L J 
686=1 R 1933 All 397=A 1 K 1933 All 318. 


to file complaint 

134 I C 225=1 R 1931 All 801 =1931 A L J 
697=1931 Cr C 715=32 CrLJ 1105=53 
All 804=A I R 1931 Ail 443 (S B). 

-Ss. 476 and 195 —S. 476 is corrol- 

lary of S. 195 — Powers conferred by 
S. 476 are not limired bv S. 195 

133 I C 269=33 BLR 296 = 1931 Cr C 
561=55 Bom 461 = 1 R 1931 Bom 381=32 
Cr L J 1017 =A I R 1931 Bom 305. 

-S. 476 —l^roceedinga under S, 476 

although in civil Court, are criminal 
proceedings 

60 Cal 1022=A I R 1933 Cal 909. 

-S. 476—Complaint cannot be called 

in question in appeal from conviction 
140 I C 544 = 55 C L J 336=1 R 1933 Cal 
11 = 1932 Cr C 545 = 34 Cr L J 39= 

A 1 R 1932 Cal 545. 

-S. 476—Court thinking preliminary 

inquiry necessary must make inquiry 
itself with ordinary procedure—Nature, 
method and extent of inquiry are in 
Court’s discretion 

132 I C 241 = 58 Cal 727 = 35 C W N 98= 
1931 Cr C 590 = 1 R 1931 Cal 561 = 32 
Cr L J S83=A i R 1931 Cal 438. 

-S. 476—No person should be pro¬ 
ceeded against for making false charge 
under S. 211 unless he is given oppor- 

tuuitv to substantiate bis allegations 
137 I C 157=33 Cr L J 409=18 A I Cr R 
28=13 Lah 568=33 P L R 174=1332 CrC 

258 = 1 R 1932 Lah 299= 
A 1 R 1932 Lah 246. 

-Ss. 476, 532 and 537— Gomplainc 

by private person under S. 193, Penal 
Code, is not cognizable and conviction 
based on such complaint is not protected 
by Ss. 537 and 532 and should bo set 
aside 

136 1 C 779=1 R 1932 Mad 315 = 1931 
M W N 1314=35 M L W 180=5 M CrC 
16=1932 Cr C 182=55 Mad 343 = 33 Cr L J 
361=62 M L J 73S = A I R 1932 Mad 253. 

-S. 476 — ApplicAtioQ under S. 476 

can be reheard in spite of previous dis¬ 
missal 

136 1 C 313=1 R 1932 Mad 281 = 1931 
M W N 1048=34 M L W 629=61 M L J 
686 = 4 M Cr C 349 = 1932 Cr C 109 = 33 

Cr L J 272=17 A I Cr R 464= 

A I R 1932 Mad 130. 

-Ss. 476 and 195—Court cannot sanc¬ 
tion prosecution for olfences mentioned 
in B. 195 (11 (o), of person not party to 
proceedings before it— Anybody (e. g.. 
Court) can complain against abettor of 

oUences mentioned in S, 195 (l) (c) 

136 I C 48=1 R 1932 Mad 256=1931 
M W N 1047 = 6! M L J 684=34 M L W 
841=1932 CrC 109=17 A 1 Cr R 395=33 
Cr L J 218=A I R 1932 Mad 129. 
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CRIMINAL P. C., S. 476—Miscellaneous 

-Ss. 47S and 195 (5)—Court and oc- 

casiou of offence must be stated 

139 I C 543=33 Cr L J 860 = 13 P L T 
370=1 R 1932 Pat 245 = 1932 Cr C 640 = 

A I R 1932 Pat 243 

- Ss. 476 and 245— A filing com¬ 
plaint against T under Ss. 504 and 506, 
I. P. C.— A alleging compromise,!^ deny 
ing it—Order of acquittal without in- 
quiring whether case was or was not 
compounded is bad in law and prosecu¬ 
tion of complainant under S. 211, I. P. 
C., should be set aside 

135 I C 271=33 Cr L J 109=17 A I Cr R ^ 
266=25 SLR 341 = 1932 Cr C 39=1 R j 
1932 Sind 31=A 1 R 1932 Sind 7. 

S. 476-/1 —Several complaints by ' 
one order Several accused must file I 
separate appeals 

140 I C 756=34 Cr L J 92 = 1933 Cr C 
157=1933 M Cr C 25=1933 M W N 100= 

I R 1933 Mad 43=A I R 1933 Mad 125. ! 

Ss. 476-/1 and 47G— Subordinate 
Court by taking directions from superior i 

Court does not become functus oHicio ! 
142 I C 74 = 26 SLR 105 = 1933 Cr C 166 = 

I R 1933 Sind 82=A 1 R 1933 Sind 37. 


S. 476-B — Only one appeal lies 
under S. 476.B 

1291 C 264=1931 A L J 117=32 Cr L J 
367=1 R 1931 AH 136=1931 Cr C 449 = 
53 All 416=A I R 1931 All 305. 

’S. 476-S — Refusal by Assistant 
Sessions Judge to make complaint under 
S. 476—Appeal to the Sessions Judge 
lies 

143 I C 703=37 C W N 192 =1933 Cr C 
243=60 Cal 596=34 Cr L J 628=1 R 1933 

Cal 464=A I R 1933 Cal 192. 

'S. 476-7? 'S. 476-B is net exhaus¬ 
tive 

134 1 C 1063 = 35 C W N 775=1931 Cr C 
756=1 R 1932 Cal 23=33 Cr L J 38=59 

Cal 68=A I R 1931 Cal 604. 

' Ss. 476..S and 421 S. 421 applies 
to appeals under S. 476-B 

129 IC 317=1931 Cr C 35=34 C W N 

923=32 CrLJ 325 = 1 R 1931 Cal 157 = 58 


Cal 402=A I R 1931 Cal 3 

• ^S. 476-7?—Disposing of appeal sum 

marily not on material before Court but 
in light of Court’s knowledge in con¬ 
nexion with appeal in other case amounts 
to irregularity* 

317 = 1931 Cr C 35 = 34 C W N 
923—32 Cr L J 325=1 R 1931 Cal 157=58 

C Cal402=A I R 1931 Cal 3 

as. 476-7? and 439— High Court 
should not as far as possible interfere 
with order under S. 476-B 

923—1 R 1931 Cal 157=32 Cr L J 325= 
^ . 58 Cal 402=A 1 R 1931 Cal 3 


I 


I 


i 
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CRlMiWAL P* C., S. 476*B^Miscellaneous 

- S. 476-R—Procedure in appeal is 

under Criminal Procedure Code—Appel¬ 
late Court cannot make remand but 
can itself make ennuiry 
135 1 C 594 = 33 Cr L J 178=33 P L R 558 
= 13 Lah 342 = 1931 Cr C 1065=1 R 1932 
Lah 130=A I R 1931 Lah 761 (F B). 

S. 476-R—Complaint under S. 476 
S. 476 is not exhaustive as to powers 
of appellate Court 

1933 M W N 902=1933 Cr C 1373= 
1933 M Cr C 270 = 65 M L J 534=38 M L 

W S64=A I R 1933 Mad 767. 

S. 476 JS — Sessions Court cannot 
direct Additional District Magistrate to 
prefer complaint under S. 476-7?, but 
may itself prefer it 

134 I C 1216 = 1931 M W N 713=1 R 1932 
Mad 32 = 1931 Cr C 928=33 Cr L J 51 = 
17 A 1 Cr R 342=A I R 1931 Mad 768. 

S. 476-R—Appeal lies even where 
complaint is filed bv Court suo motu 
128 I C 719 = 1930 M W N 991 =32 Cr L J 
200=1 R 1931 Mad 143 = 59 M L J 850 = 
32 M L W 513=3 MCr C 370 = 54 Mad 331 
= 15 A I Cr R 3S7=A I R 1931 Mad 16. 

S. 47S-R Under S. 195 (3) Munsif’s 
Court is subordinate to District Judge— 
District Judgs alone can hear appeal 
under S. 476-B 

142 I C 621 = 14 P L T 131=34 Cr L J 410 
= 1933 Cr C 510 = 1 R 1933 Pat 161 = 

A 1 R 1933 Pat 179 (2). 

Ss. 476-B and 421—S. 421 applies 
to appeals under S. 476-B 
131 I C 536 = 1931 Cr C 360=12 P L T 336 
=32 Cr L J 735=1 R 1931 Pal 216=16 A I 

Cr R 348=A 1 R 1931 Pat 144. 

476-B—Appellate Court can take 
additional evidence 

134 I C 1007=1 R 1931 Sind 159 = 33 Cr L 
J 43=25 SLR 68=1931 Cr C 733= 

A I R 1931 Sind 115. 

S. 476-B—Appellate Court acting 
under S. 476-B must»record finding as to 
whether or not in interests of justice 
inquiry should be made into olience 
complained of 

134 I C 1007=1 R 1931 Sind 159=33 Cr L J 
43 = 25 SLR 68=1931 Cr C 733= 

A I R 1931 Sind 115. 

S. 480—Penal Coda (i860), S. 228 
— In order to bring case within these 
sections, intention to insult must be 
proved 

35 B L R 1025=A I R 1933 Bom 478. 

S. 481 — Directions in S. 481 are 
mandatory and omission to record parti¬ 
culars contained in S. 481 is fatal to 

proceedings for contempt of Court 

134 I C 684 = 1 R 1931 Nag 172 = 14 N L J 
106=1931 Cr C 831=32 Cr L J 1221 = 

A I R 1931 Nag 193, 
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CRIMINAL P. C., S, 488—Amount of Main¬ 
tenance 

Amount op Maintenance 

-S. 488—Amount of maintenance — 

“In the whole” dees not mean that 
Rs. lOO is maximum limit for all depen¬ 
dants toj:eth 0 r 

143 I C 296=37 C W N 655 = 1933 Cr C 
584=34 Cr L J 590=A I R 1933 Cal 406. j 

-S. 488—Amount of maintenance — 

Wife can only claim maintenance under 
S. -188 on scale appropriate to her station 
in life 

145 I C 378 = 65 M L J 386=38 M L W 392 j 
= 1933 M W N 1029=1933 Cr C 1178=' 

34 Cr L J 950 = 6 R M 55 = 
A 1 R 1933 Mad 688 (1). | 

-^S. 488—Amount of maintenance— | 

Allowance in j^iain is bad ; 

141 I C 115 = 28 N L R 284 = 1932 Cr C 906 ! 
= 34 Cr L J 123 = 1 R 1933 Nag 35= 

A I R 1932 Nag 183. 

COMPRO'MISE 

*-S. 488—Compromise—Com promise 

of proceedini^s under S. 488 — Knforce- 

meut of compromise is within jurisdic- > 

tion of civil Court and it cannot be in- , 

corporated in order of Magistrate i 

37 C W N 736 = 1933 Cr C 1327=' 

A I R 1933 Cal 776 (2). 

-S. 488 ( 4 ) — Compromise — Order i 

based on compromise that parties would 
live apart as before, is legal — But wife 
must submit to other terms of compro- ! 
mise before maintenance order can be | 
enforced 


CRIMINAL P. C., S. 488—Compromise 

-S. 488—Compromise — Agreement 

regarding rate of maintenance dees not 

deprive jurisdiction under S. 488 
132 I C 854=32 Cr L J 993=1 R 1931 Lah 
694=1931 Cr C 862=17 A 1 Cr R 59=13 

Lah 313=33 P L R 589= 
A 1 R 1931 Lah 574. 

-S. 488 — Compromise — Husband 

and wife—Rsstitubion of conjugal rights 
—Consent order under S. 488 is no bar 
to civil suit for restitution of conjugal 
rights 

131 I C 463=1931 Cr C 546=54 Mad 558 
= I R 1931 Mad 527=4 M Cr C 171=1931 
M W N 364=33 M L W 423=60 M L J 433 

=A 1 R 1931 Mad 462. 

-S. 488—Compromise—Compromise 

after reference to Court of vrhicb essen¬ 
tial part is passing order under S. 488 
can be enforced 

131 I C 173=4 M Cr C 101 = 32 Cr L J 688 
= I R 1931 Mad 509=1931 M W N 327=33 
ML W 405=1931 Cr C 226=60 M L J 213 

=A I R 1931 Mad 185 (1). 

--S. 488—Compromise—Application 

under section—Compromise contempla¬ 
ting the passing of an order by Court— 

Order under section by Court is valid 
144 I C 51=1933 Cr C 270 = 10 OWN 374 
=34 Cr L J 744 = 1 R 1933 Oudh 226 = 

A 1 R 1933 Oudh 119. 

Discretion op Court 

- S. 488—Discretion of Court—Single 

lapse—It is harsh of penalize child of 

fourteen because to single lapse 
141 I C 348=34 BLR 1449=1932 Cr C 15 
=34 Cr L J 140=A I R 1933 Bom 21. 


37 C W N 538 = 1933 Cr C 1157 = 

A 1 R 1933 Cal 675. 

-Ss. 488 and 489 — Compromise— 

Mode of proof stated — Magistrate can 
pass absolute order under S. 483, based 
on compromi-e between parties referring 
only to amount fixed as maintenance and 
nothing else 

137 I C 364 -33 Cr L J 488=18 A I Cr R 
239 = 33 P L R 292=1932 Cr C 430 = 
I R 1932 Lah 339=A 1 R 1932 Lah 349 (2) 

-S. 488— Compromise — Order of 

maintenance in wife's favour — Pending 
revision by husban'l against order, parties 
arri\ ing at compromise — Revision there- 
upon dismissed—Application by wife in 
Court of trial Magistrate to execute his 
order — Criminal Court cannot take 
cognizance of compromise and refuse to 
execute its order 

1351C 198=1932CrC 135=33 Cr L J 121 
= 33 P L R 927 = 17 A 1 Cr R 269= 
1 R 1932 Lah 70=A I R 1932 Lah 115. 


I -S. 488—Discretion of Court—^Wife 

I excommunicated — Magistrate’s discre- 
I tion is not affected 

141 1 C 348 = 34 BLR 1449=1933 Cr C 15 
=34 Cr L J 140=A I R 1933 Bom 21. 

-S. 488 — Discretion of Court—If 

husband and wife live together, award 
j of allowance to wife is unnecessary— 
Before awarding allowance, Magistrate 
should inquire as to whether husband 
has turned out wife or as to whether 
wife has good ground for not living with 
him 

A 1 R 1933 Pesh 101 (1). 

Execution of Order 
-S. 488 — Execution of order—De¬ 
fendant failing to pay maintenance al- 
i lowance—Defendant’s mortgagee ordered 
to pay out of rents realized from pro¬ 
perty mortgaged—Order is one not con¬ 
templated by S. 488 

134 I C 1199=33 Cr L J 93=1 R 1932 Cal 
79=1931 Cr C 844=35 C W N 692 = 

1 AIR 1931 Cal 644. 
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CRIMINAL P. C.. S. 488—Executon of order 

--S. 488—Execution of order—Wife 

collecting arrears of maintenance through 
Court for long time—Husband not hav- 
iog moved to set aside order — Court 
cannot refuse to collect on ground of 


illegalitv of order ^ , 

132 I C 854=32 Cr L J 993=1 R 1931 Lah 
694=1931 Cr C 862=17 A I Cr R 59 = 13 

Lah 313=33 P L R 589= 
AIR 1931 Lah 574. 


-S. 488(3)—Executiomof order—Per¬ 
son who hasalready undergone imprison¬ 
ment for default cannot be sentenced 

-second time for same default 
137 I C 673 = 10 Rang 176=1932 Cr C 475 
=33 Cr L J 554 = 18 A I Cr R 282=1 R 
1932 Rang 154=A I R 1932 Rang 93. 


- S. 488 (3)—Execution of order — 

Person under imprisonment under 

S. 188 (3)—It is doubtful if he is under 

arrest in execution of decree— {Quaere) 
137 1 C 36=33 Cr L J 435 = 18 A I Cr R 53 
= 1932 Cr C 209=10 Rang 71 = 1 R 1932 

Rang 90=A i R 1932 Rang 51, 

Jurisdiction 

-S. 488—Jurisdiction — It is resi¬ 
dence of husband and not of his ‘father 

that gives jurisdiction to Court 

146 I C 51 = 1933 Cr C 640 = 6 R L 170 

A I R 1933 Lah 387 (1). 

- S. 488—Jurisdiction—Court where 

temporary residence takes place has 

jurisdiction 

140 I C 394 = 1932 Cr C 435=34 Cr L J 32 
= 15 N L J 24=1 R 1932 Nag 146 = 

A 1 R 1932 Nag 85 (2). 

- S. 488—Jurisdiction—Court in the 

place of permanent residence of parties 
has iurisdiction 

144 i C 51 = 1933 Cr C 270 = 10 OWN 374 
=34 L J 744=1 R 1933 Oudh 226 = 

A I R 1933 Oudh 119. 

JtlAINTENANCE TO CHILDREN 

- S. 488 — Maintenance to children— 

-Boy aged IG is child {fietnble) 

A 1 R 1933 Lah 1026. 

- S. 488—Maintenance to children — 

Boy not able to earn his own living be¬ 
ing under educational course—He is 

entitled to maintenance {Semhle) 

A 1 R 1933 Lah 1026 


CRIMINAL P. C., S. 488 —Maintenance to 
child ren 

of S. 488 

A I R 1933 Lah 969. 

- S. 488—Maintenance to children— 

1 Order embodying expression of husband's 
wish as to application of allowance — 
Such wish has no binding effect — 
Allowance hardly adequate for feeding 
I and clothing children — Sending to pro¬ 
posed school is not condition precedent 
141 I C 803=9 OWN 1189=34 Cr L J 238 
= 1933>Cr C 273=1 R 1933 Oudh 87= 

A 1 R 1933 Oudh 122« 

;-S. 488—Maintenance to children— 

j Child with mother—Mother refusing to 
i live with husband—Father is bound to 
maintain child 

140 I C 150 = 33 Cr L J 918 = 193 2 Cr C 818 
= 10 Rang 486=1 R 1932 Rang 217 = 

AIR 1932 Rang 183. 

- S. 488 (l) and (3) {as amended by 

Act 18 0/1923)—Maintenance tochildren 
—“Sufficient cause” — Claim for arrears 
of maintenance in favour of child—Per¬ 
son against whom it is made can raise 
j plea that child has become major and is 
able to maintain itself 

137 1 C 439 = 10 Rang 194=1932 Cr C 476 

=33 Cr L J 495 = 18 A I Cr R 195= 
I R 1932 Rang 130=A I R 1932 Rang 94. 

Means and Inability 
- S. 488 — Means and inability — 

“Means" includes capacity to earn 

138 I C 517=34 BLR 587 = 1932 Cr C 397 

=56 Bom 260=33 Cr L J 625 = 
I R 1932 Bom 385=A I R 1932 Bom 285. 

-S. 488—Means and*inability—Term 

“sufficient means” is not confined to 
pecuniary resources 

144 I C 187 = 11 Rang 226 = 1933 Cr C 728 
= 34 Cr L J 815=1 R 1933 Rang 92 = 

A I R 1933 Rang 138 (F B). 

Nature and Scope 

- S. 488—-Nature and scope’— S. 438 

applies to woman whoss husband may 
have become sadhu 

138 I C 517=34 BLR 587 = 1932 Cr C 397 

=56 Bom 260=33 Cr L J 625= 

' 1 R 1932 Bom 385=A 1 R 1932 Bom 285. 

' --S. 488—Nature and scope—IJoder 

S. 488 fathor-ia-law is not liable to make 

‘ monthlv allowance'.to his'daushter.in-law 


-S. 488—Maintenance to children— 

Mainteoance does not include college 
education {scmble) 

A 1 R 1933 Lah 1026. 

■ S. 488—Maintenance to children— 
Parties governed by Mahomedan law — 
Minor daughters in custody of div’orced 
wife — Father’s demanding custody of 
children as condition for maintaining 
them amounts to refusal within meaning 

1931-33 T. D.—61 & 62 


134 I C 483 = 32 P L R 346 = 1931 Cr C 772 
=32 Cr L J 1175=1 R 1931 Lah 936= 

A I R 1931 Lah 532. 

-S. 488 — Nature and scope — Bud¬ 
dhist monk is amenable to S. 488 
144 I C 187 = 11 Rang 226 = 1933 Cr C 728 
= 34 Cr L J 815 = 1 R 1933 Rang 92= 
A I R 1933 Rang 138 (F B). 

Procedure 

I --S. 488 (7)—Procedure—Costs — If 

L husband (ails he must pay costs of ap- 
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CRIMINAL P. C., S, 488=Procedure 

plicanfc 

141 I C 348=34 B L R 1449=1933 CrC 15 

= 34 Cr L J 140=A I R 1933 Bom 21. 

-Ss. 488 (6) and 362 (4)—Procedure 

—In a case under S. 488 or in summons 
case tried by l^residency Magistrate, it 
is not necessarv to record evidence 

137 I C 27 = 34 BLR 276 = 1932 Cr C238= 

33 Cr L J 461 = 18 A I Cr R 193 = 
I R 1932 Bom 242=A 1 R 1932 Bom 179. 

-S. 488—Procedure—In applications 

under S. 488, Presidency Magistrate 
should record evidence as in summons 
cases 

129 1 C 339 = 32 BLR 1499 = 32 Cr L J 276 
= 1 R 1931 Bom 147=1931 Cr C 190= 

A IR 1931 Bom 142. 

-Ss. 488 , and 342—Procedure—Mere 

fact that opposite party was not exa¬ 
mined in proceedings under S. 488 is no 
ground for sending case back to trial 
Court 

138 I C 629=36 C W N 380=1 R 1932 Cal 

477=1932 Cr C 480 = 33 Cr L J 640 = 

A I R 1932 Cal 488 (2). 

-S. 488—Procedure — Prirna facie 

case made out in wife’s favour in pre¬ 
liminary proceedings—Evidence of both 
sides should be recorded before passing 
final orders 

137 I C 30 = 1932 Cr C 381-33 Cr L J 447 


CRIMINAL P. C., S. 488—Refusal to slay 
with husband 

many years —Wife is entitled to main¬ 
tenance 

134 I C 817=32 P L R 619=1 R 1931 Lah 
1009=1931 Cr C 849=32 Cr L J 1251= 

A I R 1931 Lah 561 (2). 

S. 488—Refusal to live with hus¬ 
band—Wife ill treated—Husband’s offer 
; to take her back disingenuous—Separate 
j maintenance is justiBed 

j 141 I C 115 = 28 N LR 284 = 1932 Cr C 
1 906=34 Cr L J 123=1 R 1932 Nag 35= 

A I R 1933 Nag 183. 

S. 488 Refusal to live with hus- 
I band—Wife refusing to live with hus¬ 
band—Decree for restitution of conjugal 
rights in favour of husband is good de- 
j fence to application for maintenance 

I 133 1 C 96=1931 Cr C 352= 

I R 1931 Nag 240=A I R 1931 Nag 111(1)- 

Miscell.vneous 

■-S. 488— Decree ofcivil Court can 

not he ii^nored 

141 I C 610 = 34 Cr L J 188=13 L R A Cr 
145=18 A I Cr R 309=1 R 1933 All 79= 
1932 Cr C 701=1932 A L J 766= 

A I R 1932 All 583. 

- S. 488 — .\greement for mainten¬ 
ance between husband and wife, but nob 
acted upon—Jurisdiction under S. 488 is 
not ousted 


= 33 P L R 230 = 1 R 1932 Lah 312= 

A i R 1932 Lah 301. 

Proof of MARRiAaE 

-S. 488—Proof of marriage—Parties 

of Madrasi domestic class — Marriage 

18 years ago—Priest dead—Parties living 

as husband and wife — Strict proof of 

marriage held not required 

140 I C 876=1 R 1933 Cal 65=34 Cr L J 108 

= 1932 Cr C 890 = 59 Cal 1257 = 

A 1 R 1932 Cal 866. : 

-"S. 488—Proof of marriage— Vali¬ 
dity of marriage denied by husband— 
Magistrate himself lias to decide such j 
question 

137 I C 30 = 1932 Cr C 381 = 33 Cr L J 447 
= 33 P L R 230=1 R 1932 Lah 312 = 

A I R 1932 Lah 301. 

Refusal to live wit/i husiiand 

-S. 488—Refusal to live with hus- 

liaud—Wife is nob disentitled to decree 
for maintenance merely because decree 
for restitution of conjugal rights is sub¬ 
sisting in favour of husband 

139 I C 123=33 Cr L J 748 = 

33 P L R 554. 

-S. 488—Refusal to live with hus¬ 
band — Breach between husband and 
wife irremediable— Both separated for [ 


138 I C 613=36 C W N 571=1 R 1932 Cal 
471 = 55 C L J 341 = 1932 Cr C 653=33 

Cr L J 634 = 59 Cal 1229= 
A 1 R 1932 Cal 698. 

S. 488—Order in previous applica¬ 
tion does not bar subsequent application 
for different period 

144 I C 187=11 Rang 226=1933 Cr C 728 
=34 Cr L J 815=1 R 1933 Rang 92 = 

A 1 R 1933 Rang 138 (F B) 

-S. 488—Ordergranbing maintenance 

bo wife conditional on negleot or refusal 
by husband to maintain wife—Bona fide 
reunion vacates that order 
128 I C 353=32 Cr L J 114 = 1931 Cr C 377 
= 15 A I Cr R 344 = 8 Rang 460=1 R 1931 

Rang 1=A I R 1931 Rang 89. 

-Ss. 488 and 489—Divorce proceed¬ 
ings pending—Application under S. 48S 
should be adjourned till end of divorce 

petition—High Court stayed proceedings 
1932 Cr C 901=1 R 1933 Sind 121 = 

A I R 1932 Sind 210. 

-Ss. 488 and 489—Order under S. 

488 varied in revision—Still application 
under S. 489 may be'entertained by trial 
Court 

138 I C 624=33 Cr L J 646=1932 Cr C 
200=1 R 1932 Sind 87=A I R 1932 Sind 59. 
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CRIMINAL P. C.. S. 489 

S. 489 —Change of circumstances— 
Order for maintenance can only be alter¬ 
ed but not cancelled 

AIR 1933 Lah 1026. 

S. 491 —Powers of High Court— 
Sentences of military Courts can be re¬ 
vised 

129 I C 596=1931 Cr C 65=1 R 1931 Bom 
196=32 BLR 1613=32 Cr LJ 403 = 55 
Bom 263=A I R 1931 Bom 57 (F B). 

[ S. 491 Improperly” refers to cases 

in which forms of law have been obser¬ 
ved but there has been fraud on an Act 
or abuse of powers given by legislature 

141 I C 866=34 Cr L J 245= 
60 Cal 364=1 R 1933 Cal 198= 
1932 Cr C 796=36 C W N 1088= 

Aik 1932 Cal 753. 

Ss. 491 and 561— Accused charged 
under S. 20. Arms Act, Ss. 302 and 120- 
B, Penal Code, demanding interview 
with counsel— Mere fact that his rela- 
tions have been granted interview is no 
excuse for refusing same 
135 I C 602=32 P L R 1 = 1931 Cr C 163 = 
12 Lah 435=33 Cr L J 180=1 R 1932 Lah, 

138=A I R 1931 Lah 99 
491"' High Court has no juris¬ 
diction to award costs in application for 
issuing writ of habeas corpus 

ItW Ci530=36 M L W 718=63 MLJ 387-= 
55 Mad 109=5 M Cr C 408=34 Cr L J 32= 
1933 Cr C 130=1 R 1933 Mad 27= 

^ _ A I R 1933 Mad 102 (F B). 

S, 491—Procedure by way of hab¬ 
eas corpus cannot be utilized for going 
behind order of competent Court 

134 I C 1215=1931 Cr C 1029 = 4 M Cr C 
300—I R 1932 Mad 31 = 54 Mad 759=61 
MLJ 219=34 M L W 171 = 1931 M W N 
768=33 Cr L J 49=17 A 1 Cr R 338= 

AIR 1931 Mad 773. 

Ss. 493 and 4 (t) —Hegal Kemem- 
brancer is ex officio Public Prosecutor- 
No vakalatnama is necessary 
143 I C 790 = 1933 Cr C 134=37 C W N 276 
— 60 Cal 603=34 Cr L J 662=1 R 1933 Cal 

48S=A I R 1933 Cal 118. 

. 494 Trial Magistrate permit¬ 

ting Public Prosecutor to withdraw one 
accused from prosecution so that his 
evidence might be available against 
other accused—Such person is compe¬ 
tent witness in law 

^ 225=34 Cr L J 675 
“.I ‘»94=A 1 R 1933 Cal 148. 

1 Mulcerji. J.)— Cl9. (1) 

and (2) cover all possible cases and limit 
ime ® ore which withdrawal can take 
place Case triable by jury—Jury not 

empanelled-Withdrawal can be made 

bs. 21o and 333 are not pari materia 
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CRIMINAL P C , S. 494 

"•‘h S. 494 (Mallik, J., contra) 

142 I C 891=36 C W N 928 = 1 R 1933 Cal 
317 = 1932 Cr C 654=56 C L J 79=34 
C ^ ^ 433=A I R 1932 Cal 699. 

o. 494 Reasons for withdrawal— 
Court and prosecutor thinking prosecu¬ 
tion case is not sufficient 
142 I C 891=36 C W N 928=1 R 1933 C.-tl 
317=1932 Cr C 654 = 56 C L J 79=34 
C ^ ^ 433=A I R 1932 Cal 699. 

494a— pplication for withdra¬ 
wal of prosecution by Public Prosecutor 
entering appearance for tha tpurposo 
only .Per S. K, Ghose.J.) — Applica¬ 
tion is not ODly regular but is not illegal 

Application is 

neither illegal nor irregular but merelv 
unusual ^ 

134 IC 1045 = 1931 Cr C 759=1 R 1932 ra? 
5 54 C L J 253=36 C W N 16=33 Cr L J 

_J. 275=A I R 1931 Cal 607. 

4»4—Court may allow Public 
Prosecutor to withdraw from prosecu- 
tion in suitable case although it comes 

prosecution is true 
C 1045=1931 Cr C 759=54 C L J 
253 — I R 1932 Cal 5=33 Cr L I 
C 59 Cal 275=A I R 193 1 Cal 607. 

494—Withdrawal of prosecution 

Court has wide discretion—Test is to 
see whether consent for withdrawal has 
been influenced by circumstances which 
ought not to h.ive been considered 

134 I C 1045 = 1931 Cr C 759=54 C L 1 
253=36 C W N 16 = 33 Cr L J 3=59 Cal 
275 — 1 R 1932 Cal 5=A I R 1932 Cal 607. 

S. 494 Withdrawal of case by 
prosecution is always open by the ner 
mission of the Court 

S J178=A I R 1933 Lah 884. 

b .494—Challan case pending be- 
fore Magistrate—Police on direction by 

District Magistrate cannot institute 
inquiries and latter cannot as result of 
these direct withdrawal 
140 I C 25=33 P L R 793 = 1932 CrC 917 

=33 Cr L J 912 = 1 R 1932 Lah 675 = 

_C ,, A I R 1932 Lah 611 . 

494 No necessity of givin^ 
permitting withdrawal 
136 1 C 714=33 P L R 394=33 Cr L J 337 
= 17 A I Cr R 4 10=1932 Cr C 48gLir iHl 

_C AQA 1932 Lah 368 

b. 494 Mistaken order of acquit 
tal in previous case when discharge alone 

was possible is no bar to subsequent 
trial 

140 I C 322 = 36 M L W 641 = 1932 M W N 
1230= 5 M Cr C 386=34 Cr L J 12 = 193 ^ 

Cr C 129=19 A I Cr R 93 = 

_ C ^ A f R 1933 Mad 98. 

Ss. 494 and 436—Discharge under 
S. 494—Further inquiry can be ordered 
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?43 1^C*^77==1933 Cr C 315=34 Cr L J 519 
=29,N L R 201=1 R 1933 Nag 149 = 

A 1 R 1933 Nag 78. 

--S. 494—Withdrawal of case under 

S 494—Consent of Court is necessarv 
143 I C 77 = 1933 CrC 315=34 Cr L J 519 
= 29 NLR 201 = 1 R 1933 Nag 149= 

A 1 R 1933 Nag 78. 
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-S 494—Public Prosecutor is res-| —. I T' . w • 

ponsible parson for making application j bail by City Magistrate-District Magis- 
ponsluio H trate cancelling bail on police report— 

137 C Cr L J 449=1932 CrC This is improper—Even trial Court 

532=18 A 1 Cr R 198=26 SLR 67=1 R | should not cancel bail, but could only 


CRIMINAL P. C., S. 494 

powers is for government to decide 

1933 Cr C 1121=A 1 R 1933 Sind 345. 

-S. 496—That one of accused should 

arrange for defence and for funds is not 

sufficient for grant of'bail where release 

of accused is likely to lead to tamper. 

ing of prosecution witnesses 

A I R 1933 All 895. 

-Ss. 496 and 501—Accused let on 

bail by City Magistrate—District Magis¬ 
trate cancelling bail on police report— 


1932 Sind 74=A 1 R 1932 Sind 92. 

-Ss. 494 and 439—Consent under 

S. 494—Adequate grounds—High Court 

should not interfere is revision 
137 ! C 344=33 Cr L J 449=l932Cr C 532 
= 18 A I Cr R 198 = 26 SLR 67 = 1 R 1932 

Sind 74=A I R 1932 Sind 92. 

-S. 494—No formal inquiry is neces- 

sarv under S. 494 

137 I Q 344=33 Cr L J 449=1932 CrC 532 
= 18 A I Cr R 198 = 26 SLR 67=1 R 1932 

Sind 74=A I R 1932 Sind 92. 

--S 494—Magistrate need not neces¬ 
sarily record his reasons for allowing 

withdrawal of case 

137 1 C.344=33 Cr L J 449=1932 Cr C 
eoo —1 8 A I Cr R 198=26 SLR 67—1 R 
1932 Sind 74=A I R 1932 Sind 92. 

_-Ss. 495 and 112 — Notice under 

S. 112—Crown has right to conduct case 

against person called upon to show cause 

—Prosecution may be conducted by any 

uerson mentioned in S 495 
140 I C 536=1932 Cr C 822=54 All 1036 
=1 R 1932 All 668=34 Cr L J 42= 1932 
A. L J 880=18 A I Cr R 175=13 L R A Cr 
^ 125 = A I R 1932 All 670. 

_S_ 495 (4) {as amended in 1923)— 

Excise officers are nob included in ex 

nression “otlicer of police” in S. 495 (4) 
Vat I C 138 = 35 BLR 376=1933 Cr C 657 

=34 Cr L J 905 = 6 R B 44 = 
A 1 R 1933 Bom 234 

__._S 495—Private individual should 

get permission of Court before he can 
conduct Grown case—Discretion should 
be exercised by Magistrate after con¬ 
sidering all circumstances in giving per¬ 
mission to private person—In trial of 
gi-:iv© offences the duty is on Police 
Officer and District Magistrate and not 
on private individual to see that Crown 

rnHB is nroperly conducted 

193^3 Cr C 112I=A I R 1933 Sind 345. 

__S. 495 (l), (2)—Officer generally or 

fipeoially empowered to conduct pvosecu- 

tion has wide powers—Whether Assistant 

Police Prosecutor should be given such 


enhance amount of bail 

139 I C 330=33 Cr L J 752=1 R 1932 All 
554=18 A 1 Cr R 98=13 L R A Cr 100= 
1932>Cr C 306=A I R 1932 All 327. 

-S. 496—Accused cannot be deprived 

of their liberty except in due course of 
law 

139 I C 330=33 Cr L J 752=1 R 1932 All 
554=18 A I Cr R 98=13 L R A Cr 100= 
1932 Cr C 306=A I R 1932 All 327. 

-Ss. 496 and 497—Grant of bail is 

the rule and refusal the exception 

134 I C 842 = 12 L R A Cr 75 = 1931 A L J 
515=1 R 1931 All 858=1931 Cr C 612= 
15 A I Cr R 526=32 Cr L J 1271= 
53 All 931=A I R 1931 All 356. 

-S. 496—Bail should not gererally 

be granted in cases of crimes punishable 

with long terms of imprisonment and 

never in case of murder 

138 I C 27=1932 Cr C 522=11 Pat 280= 
I R 1932 Pat 162=33 Cr L J 574= 
13 P L T 530=18 A 1 Cr R 315= 

A I R 1932 Pat 209. 

■ -Ss. 496 and 107—Persons .against 

whom proceedings are taken under S. 107 

are entitled to bail as of right 

146 1 C 23=6 R R 70=1933 Cr C 764= 

A 1 R 1933 Rang 165. 

-S. 496—Person against whom pro¬ 
ceedings are taken is entitled to bail as 
of right 

145 I C 344=1933 Cr C 763=34 Cr L J 
950=6 R R 41=A I R 1933 Rang 164. 

-S. 496—Bail will not be withheld 

merely as punishment—Requirements 
as to bail are merely tp secure attend¬ 
ance of accused' Principles to be con¬ 
sidered in granting or refusing bail men¬ 
tioned ^ 

1933 Cr C 1339=A I R 1933 Sind 367. 

-Ss. 496 and 439—Bail refused by 

Sessions Judge after considering all cir¬ 
cumstances—'High Court will not inter¬ 
fere unless he has exercised discretion 

improperly ^ 

1933 Cr C 1339=A I R 1933 Sind 367. 

- S. 497—Bail granted by Sessions 

Court cancelled by High Court Unless 
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new case for granting bail is'made out 

Sessions Court cannot grant bail 

A I R 1933 All 895. 

- S. 497(1) and (2)—S. 497 (1) does 

nofe apply to application for bail by per¬ 
sons accused under S. 121-A, Penal Code 

—Section applicable is S. 497 (2) 

134 I C 842 = 12 L R A Cr 75 = 1931 A L J 
515=1 R 1931 All 858=1931 Cr C 612= 
15 A 1 Cr R 526=32 Cr L J 1271 = 
53 All 931=A I R 1931 All 356 

- S. 497—Grant of bail—Discretion 

of High Court or Court of Session is not 

• limited to consideration set out in 

S. 497 

134 I C 842=12 L R A Cr 75=1931 A L J 
515=1 R 1931 All 858=1931 Cr C 612= 
15 A 1 Cr R 526=32 Cr L J 1271 = 
53 All 931=A 1 R 1931 All 356. 

• S. 497—Interlocutory stage—Evi¬ 
dence practically justifying conviction is 
not necessary— Application at ' initial 
stage—Good evidence to support charge 
is necessary but not establishing guilt 
beyond doubt 

35 B L R 1072=A 1 R 1933 Bom 492. 

-S. 497 (5)—Sessions Court has wide 

discretion—Case under S. 409, Penal 

Code, though punishable with transpor. 

tatioD, Court will not be strict 

35 B L R 1072=A I R 1933 Bom 492. 

-S. 497—Trial complicated and to 

be protracted—Guarantee not to abscond 

weighs with Court 

35 B L R 1072=A I R 1933 Bom 492. 

- Ss. 497 and 498—S. 498 is not con¬ 
trolled by limitationsof S. 497 and High 
Court or Sessions Court has wider 

powers to grant bail 

1933 Cr C 1384=A I R 1933 Lah 925. 

- Ss. 497 (5) and 439—High Court 

has jurisdiction to revise Sessions Court’s 

order allowing bail to accused 
136 1 C 709=33 P L R 387 = 33 Cr L J 335 
= 1932 Cr C 579 = 1 R 1932 Lah 245 = 

A I R 1932 Lah 433. 

-S. 497—Charge of attempt to mur¬ 
der—Injured person not well enough to 
be subjected'to identification parade— 

Bail should not be allowed 
136 I C 709=33 P L R 387 = 33 Cr L J 335 
= 1932 Cr C 579 = 1 R 1932 Lah 245 = 

A 1 R 1932 Lah 433. 

Ss. 497 and 562—Interpretation of 
—Wording in Ss. 497 and 562 is equally 


CRIMINAL P. C.. S. 497 

- S. 497 (5)—Tbe words “by itself'* 

mean by the Magistrate committing to 
custody 

27 S L R 197 = 1933 Cr C 1078= 
A I R 1933 Sind 331 (2j. 

-S. 498—S. 498 is not controlled by 

S. 497—Cumulative effect of all circum¬ 
stances is to be considered in granting 
bail 

135 I C 113 = 1931 A L J 773=1 R 1932 All 
1=1931 Cr C 892=33 Cr L J 94 = 54 All 

11S=A I R 1931 All 504 (S B). 

- S» 498—Offence serious and non- 

bailable and punishable with death or 
transportation—Grant of bail is not rule 
but exception particularly when prose¬ 
cution evidence is closed and Sessions 

I Judge bag refused bail 

135 I C 113=1931 A L J 773=1931 Cr C 
I 892=1 R 1932 All 1=33 Cr L J 94 = 54 All 
■ 115=A I R 1931 All 504 (S B), 

I- S. 498— Accused several — Wit- 

I nesses numerous—Exhibits numerous — 
Offence under S. 121-A, I. P. G.—Rea¬ 
sons should be stated not separately but 

■only conclusion should be stated 

135 I C 113 = 1931 A L J 773=1931 Cr C 
{ 892=1 R 1932 All 1 = 33 Cr L J 94 = 54 All 

115=A I R 1931 All 504 (S B). 

■- Ss. 498 and 107—S. 498 authorizes 

appellate Court to grant bail in case 

where order has been made under S. 107 
139 I C 141=33 Cr L J 731 = 1932 Cr C 
856=1 R 1932 All 523 = 54 All 861=18 
A 1 Cr R 158=13 L R A Cr 119=1932 
A L J 624=A I R 1932 All 680. 

- Ss. 498 and 561-A—High Court can 

direct arrest of person released on bail 
under its orders—Magistrate or Sessions 
Judge cannot however cancel such bail 
bond 

138 I C 768=1932 Cr C 630 = 1 R 1932 All 
494 = 33 Cr L J 684 = 18 A I Cr R 306 = 13 
L R A Cr 142=1932 A L J 701--- 

A I R 1932 All 534 

- S. 498—High Court’s power to act 

under S. 498 is entirely unfettered by 

any conditions 

134 I C 842 = 12 L R A Cr 75=1931 A L J 
515=1 R 1931 All 858 = 1931 Cr C 612 = 15 
A I Cr R 526 = 32 Cr L J 1271-=53 All 931 = 

A I R 1931 All 356. 

- S. 498- Accused under S. 121-A, 

Penal Code, alleged to have held meet¬ 
ings, studied and probably disseminated 


to be considered disjunctively 
140 I C 59=33 Cr L J 844=1932 Cr C 666 
= 28 N L R 260=1 R 1932 Nag 115 = 

AIR 1932 Nag 13o. 
j“S. 497 (o) — Accused released by 
police cannot be committed to custody 

27 S L R 197=1933 Cr C 1078= 
air 1933 Sind 331 (2). 


; communist teachings — Accused not 
alleged to be dangerous criminals nor 
chargei with having done any illegal act 
• in pursuance of conspiracy—No proba- 
'bility of accused being sentenced to 
transportation for life—Held that the 
case was one in which bail could bo 
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J ^ 842 = 12 L R A Cr 75=1931 A L J 

^ ®^2=I R 1931 All 858= 
15 A I Cr R 526=32 Cr L J 1271 = 53 All 

931=A I R 1931 AH 356. 

—- S. 498 No accused has right to be 

allowed to arguo in person application 
for bail 

L R A Cr 75 = 1931 A L J 
All 858 = 1931 Cr C 612=15 
A I Cr R 526=32 Cr L J 1271=53 All 931 = 
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• criminal P. C., S. 510 

S. 510 Written report of chemical 


Bail Granting of bail is in 
the discretion of the Court 

137 I C 514 = 33 Cr L J 497= 
18 A I Cr R 251=33 P L R 331. 

‘ I Ss. 501 and 496—Accused let on 
bail by City Magistrate—District Magis¬ 
trate cancelling bail on police report— 
This is improper — Even trial Court 
should not cancel bail bub could only 
enhance amount of bail 

13^ JC 330=1932 Cr C 306 = 13 L R A Cr 
100—I R 2932 All 554=18 A I Cr R 98=33 

Cr L J 752=A I R 1932 All 327, 

■ S. 503 (2) Foreign prince cannot 
he examined on commission 

144 I C 510 = 16 N L J 110 = 29 N L R 315= 
1933 Cr C 807 = 34 Cr L J 797 = 1 R 1933 

Nag 243=A I R 1933 Nag 226. 

“I S- 503 (2) Chief of Bhopil is for¬ 
eign prince and British India Courts 
have no jurisdiction over him 
14 4IC510 = 16NLJ 170 = 29 NLRi315= 
1933 Cr C 807 = 34 Cr L J 797 = 1 R 1933 

Nag 243=A I R 1333 Nag 226. 

-Ss. 503, and oOG—Ss. 503 and 506 

should be used sparingly and only in 
clo-irest possible case—Witness teinpor- 
arily ill ia no ground for examining him 
tn commis«»!or3 

140 I C 291=1 R 1932 Pal 298--13 P L T 
345 = 1932 Cr C 639=33 Cr L J 942 = 

A 1 R 1932 Pat 242, 

Ss. 503 and 506— Difference bet¬ 
ween Ss. 50.3 and 506 pointed out—Party 
liaving case pending before Bench Magis¬ 
trate sliould proceed under S. 506 for 
examining witness on comniision 

146 I C 203=1933 Cr C 952 = 

A 1 R 1933 Sind 278. 

S. 509—Doposi tion of medical wit¬ 
ness Failure of Magistrate to append 
cerbiGcate does not itself make evidence 
inal missiblo 


exanainer not given on oath and not 
tested by cross-examination — Accused 
should not be put in peril of capital 
punishment on such report 

A I R 1933 All 837. 

S. 513 Surety executing bond for 
regular attendance of accused—Accused 

All 931 = bub surety amount realized 

A I R 1931 All 356 j property of accused—Surety is not 

* I relieved of his liability 

1933 Cr C 1074=A I R 1933 Sind 320 


I 


m 

S. 514 Bond imposing penalty 
must be construed strictly 
138 I C 512=34 BLR 584=56 Bom 220= 
1932 Cr C 402=33 Cr L J 628=1 R 1932 
Bom 386=A I R 1932 Bom 290. 

S. 514—Surety bonds executed for 
! production of minor in District Court by 
I accused in criminal case—Discharge of 
I accused Subsequent application under 
j Guardians and Wards Act for custody 
of minor—Action cannot be taken on 
surety bonds 

145 I C 270=34 Cr L J 952 = 6 R L 90= 

A 1 R 1933 Lah 678 (1). 

S. 514—Bond forfeited—Accused 
subsequently found—Amount was re¬ 
duced from Rs. 2,000 to Rs. 500 

145 I C 967=6 R L 146=1933 Cr C 121= 

A I R 1933 Lah 42. 

S. 514—Bond for appearance of 
accused with sureties taken—Between 
date of bond and date of appearance ac¬ 
cused temporarily arrested—Accused 
escaping from custody—Liability of 
sureties does not terminate 

130 I C 161 = 1931 Cr C 55=1 R 1931 Pat 
14 5=32 Cr L J 467=12 P L T 814= 

A I R 1931 Pat 19. 

^--S. 516-A—Under S. 510-A Court 
has to make order for proper custody of 
property in order to preserve it as evi¬ 
dence 

132 I C 902 = 32 Cr L J 963=1 R 1931 Cal 

614=1931 Cr C 607=35 C W N 198= 

A I R 1931 Cal 455. 

-S. 516-A—Motor car cannot be 


said to have been used by accused for 
offence under S. 3*38 and cannot be 
detained pending conclusion of trial 
136 I C 724=33 P L R 386 = 1 R 1932 Lah 
260 = 1931 Cr C 853=33 Cr L J 347= 

A 1 R 1931 Lah 565. 

142 I C 577=1933 Cr C 247=34 Cr L J . ^ 

443=1 R 1933 Lah 213= •-S. 517— No Case of theft made out 

A 1 R 1933 Lah 131. I —Property should be handed over to 
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one who had possession of it 
132 1 C 902=1 R 1931 Cal 614=32 Cr L J 
983=1931 Cr C 607=35 C W N 198= 

A 1 R 1931 Cal 455. 

-S. 517—Order under S. 517 is judi¬ 
cial order open to review 

132 I C 202=32 Cr L J 847=1931 Cr C 
751 = 16 A I Cr R 461=A I R 1931 Lah 527. ' 

-S. 517—Order to hand over keys of 

house amounts to order directing posses¬ 
sion 

132 I C 202=32 Cr L J 847=1931 Cr C 
751=16 A I Cr R 461=A I R 1931 Lah 527. 

-S. 517—Pledger pledging ornaments 

of which he has acquired possession in 
rightful manner, but later on misappro¬ 
priating them—Pledgee acting in good 
faith is entitled to possession of orna¬ 
ments in dispute 

132 1 C 835=32 P L R 724=1 R 1931 Lah 
675=1931 Cr C 750=32 Cr L J 960 = 
12 Lah 304=A I R 1931 Lah 526. 

-S. 517—Accused from whom bulls 

were seized by police acquitted of charge 
of theft—Bulls should be returned to 
them—Criminal Court should not de¬ 
cide question of ownership i 

143 I C 510 = 1933 M W N 88=37 M L W ' 
415=1933 M Cr C 64 = 64 M L J 431 = 1933 
Cr C 662=34 Cr L J 586 = 56 Mad 654 = 

I R 1933 Mad 306=A I R 1933 Mad 434f2). 

-S. 517—No crime made out—Gene- ' 

ral rule is property should be returned ^ 

to party from whom it was taken 
139 I C 340=33 Cr L J 783=1 R 1932 Mad 
670 = 1932 M W N 813 = 1932 Cr C 470= 

5 M Cr C 163 = A I R 1932 Mad 495. 

-S: 517—Possession—No crime made ! 

•out—Property should be returned to the ' 
party from whom it was taken unless 
there are special circumstances ren- ; 

dering that course unjustihable | 

129 I C 458 = 1930 M W N i 106 = 59 M L J ! 

901=1 R 1931 Mad 266=33 M L W 36= ! 
1931 Cr C 30=32 Cr L J 355=15 A I Cr R 
434=4 M Cr C 142=A i R 1931 Mad 17. 

-S. 517—S, 517 does not apply to | 

property nob in Court or iu respect of 

which offence is not committed ' 

138 I C 156=33 Cr L J 569 = 1 R 19320udh ! 

292=1932 Cr C 52 3=9 O V/ N 434= . 

A 1 R 1932 Oudh 218 ' 

I S. 520—Property dealt with by 
trial Court under Ss. 517, 518 aud 519— 
Any Court of appeal or i*evision can 
make substantive order in respect of 
that property Sessions Court need nob 
refer mabcer bo High Court: (1918) 42 

Born. 654=20 Dorn. L. B. 3'J5=i9.CV. L. 
tf 597=45 I. C. 501, Overruled 1 

139 I C 433 = 56 Bom 369=34 BL R 1203= ! 
33 Cr L J 807=1932 Cr C 789 = 1 R 1932 ' 

Bom 599=A 1 R 1932 Bom 534 (F B). ; 


CRIMINAL P. C., S. 522 
- S. 522—Court can make conse¬ 
quential order on finding that complain¬ 
ant was dispossessed by force—Convic¬ 
tion of all accused is not necessary 
129 I C 337=1931 Cr C 46=1 R 1931 Bom 
145=32 BLR 1496=32 Cr L J 275= 
55 Bom 155=A 1 R 1931 Bom 77. 

-S. 522—Third person may be dis¬ 
possessed if Court finds complainant was 
in possession and was dispossessed by 
force 

129 I C 337=1931 Cr C 46=32 BLR 
1496=1 R 1932 Bom 145=32 Cr L J 275 = 

55 Bom 155=A 1 R 1931 Bom 77. 

- S. 522—Notice is not absolutely 

necessary for order under S 622 
129 I C 337 = 1931 Cr C 46=1 R 1931 Bom 
145=32 BLR 1496=32 Cr L J 275 = 
55 Bom 155=A 1 R 1931 Bom 77. 

-S. 522 — Magistrate can take action 

only within period specified in S. 522 
140 I C 66 = 33 Cr L J 868 = 1932 Cr C 
745 = 59 Cal 1153 = 36 C W N 624= 
I R 1932 Cal 685=A 1 R 1932 Cal 750 (1). 

- S. 522—Powers of appellate Court 

—Appellate Court has jurisdiction to 
pass order under S 522 (3) when appeal 

is pending before it {Olite}'), 

140 I C 66=33 Cr L J 868 = 1932 Cr C 
745 = 59 Cal 1153=36 C W N 624 = 

I R 1932 Cal 685=A I R 1932 Cal 750 (1). 

- S. 522—Order for restoration of 

possession after one month from date of 

conviction cannot be made 

135 I C 679=1932 Cr C 254=33 Cr L J 
191=33 P L R 481 = 1 R 1932 Lah 151 = 

A! R 1932 Lah 210 

• 

- S. 522—‘Court of appeal ’ refer bo 

Courts dealing with original conviction 
or trial and do nob refer bo High Court 
in reference from order restoring pos¬ 
session 

135 I C 679 = 1932 Cr C 254 = 33 Cr L J 
191=33 P L R 481=1 R 1932 Lah 151 = 

A I R 1932 Lah 2l0. 

-S. 522—Accused convicbed under 

S, 448, Penal Coda — Complainant ap¬ 
plying for restoration of possession of 
house under S. 522—Order granting it 

passed ex parte is improper 

135 I C 20 6=33 CrLJ 123=193 2CrC 
27=32 r L R 758 = 1 R 1932 Lah 78 = 

A I R 1932 Lah 17 (1). 

-S. 522—Civil remedies exhausted 

—Criminal Courts should assist aud pub 

person dispossessed iu possession 

141 I C 273 = 23 N L R 298=1933 Cr C 
78=34 Cr L J 145 = 1 R 1933 Nag 55 = 

A 1 R 1933 Nag 36. 

--S. 522 (3) (us amended in 4923)— 

S. 522 (3) does nob limit jurisdiction of 
appellate Court to pass order with in one 
month eibher of original conviction or 
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of appellate order—In case of delay* 

Court has discretion either bo exercise 

or not to exercise ])ower under section ' 
145 I C 327=1933 Cr C 1366 = 34 Cr L J 

940 = 6 R P 161 = 12 Pat 787 = 

A I R 1933 Pat 617. 

-S. 523—Property seized should be 

returned when olTence charged is net 

made out I 

138 I C 126=1 R 1932 Mad 510=33 Cr L J 
539=18 A I Cr R 291=1932 Cr C 409= , 
35 M L W 625 = 62 M L J 632 = 5 M Cr C I 

25=1932 M W N 106 = 
A I R 1932 Mad 428. 

Ai-fid.wit ijy Accused 
-S. 526— Allidavib by accused — i 

Transfer application— Affidavit sworn I 
before ollicer of District Judge s Court , 
and not I-ligh Court—Application can- ^ 
not he entertained 

134 1 C 1278=1931 Cr C 990=33 Cr L J , 

61 = 17 A I Cr R 336= ! 
A I R 1931 Cal 710 (1). , 

-S. 526 (4)—Aitidavit by accused j 

—Even accused mu^-t file affidavit 

145 I C 445=29 N L R 328 = 34 Cr L J 
1035=1933 Cr C 797 = 6 R N 50= I 

A I R 1933 Nag 20l. 

-S. 526— Affidavit by accused — 

Application containing specific allega¬ 
tions supported by affidavit — Court ^ 
should regard allegations to be correct | 
in absence of evidence in rebuttal or 
Btatement by judicial officer concerned 

duly tendered bv Crown 

■‘'137 I C 675=10 Rang 180=1932 Cr C 
472 = 33 Cr L J 550=18 A I Cr R 300= ' 
1 R 1932 Rang 152=A I R 1932 Rang 90. 

ArrRKIdENSION 

-S. 526— Apprehension— “Ends of 

justice’ — Confidence in Court is of vital i 
importance —Reasonable apprehension, 
tantamount to lack of confidence, renders 
transfer advisable— Special Judge is apt 
to dostory confidence— Ordinary^course ; 

is best left untouched j 

134 I C 347 = 33 BLR 675=1931 Cr C ' 
569=55 Bom 576 = 32 Cr L J 1147= ' 

1 R 1931 Bom 459= i 
A I R 1931 Bom 313 (S B). 

-S. 526— Apprehension — Petition 

for transfer apprehending poisoning of 
local atmosphere against him — Ap- 
prehosion not unfounded— Transfer ap¬ 
plication was granted 

134iC519=17AICrR 236 = 

1 R 1931 Loh 951 r 32 P L R 471 = 1931 i 

Cr C 780 = 32 Cr L J 1188= ' 
A I R 193 1 Lah 540, 

-S. 526—Apinehensiou— Magistrate 

cancelling bail and demanding execu¬ 
tion of new bonds on cancellation order 
being set aside on appeal— When there 


CRIMINAL P. C., S. 526—Apprehension 

is ground for apprehension in mind of 

accused transfer should be granted 

10 O W N 906=1933 Cr C 1397= 

. AIR 1933 Oudh 480. 

-S. 526— Apprehension — Counter- 

riot cases before same Judge— One case 
concluded— Request to defer judgment 
refused with remark tbat no different 
view in other case would be taken—Ap¬ 
prehension of not having fair trial is 
justified 

140 I C 685=9 OWN 963=1933 Cr C 
59=34 Cr L J 46=19 A I Cr R 119= 
I R 1933 Oudh 8=A I R 1933 Oudh 21. 

-S. 526— Apprehension—Apprehen¬ 
sion honestly entertained by accused 
Casemusb be transferred especially where 
trial has not yet commenced— But ac¬ 
cused cannot choose bis own Court 
145 I C 524 = 6 R P 187 = 34 Cr L J 1025= 
1933 Cr C 1360==A I R 1933 Pat 597. 

-S. 526—Apprehension— Apprehen¬ 
sion raised in mind of accused that he 
will not get fair and impartial trial 

Case must be transferred 

146 I C 23=6 R R 70=1933 Cr C 764= 

A I R 1933 Rang 165. 

-S. 526—Apprehension—Application 

for transfer—Court should see whether 

there is in mind of accused reasonable^ 

apprehension regarding fair and mi- 

partial trial 

144 1 C 677=1933 Cr C 573 = 34 Cr L J 
832 = 6 R R 1=A I R 1933 Rang 89. 

Bias 

-S. 526—Bias—Method of attempting 

to provokeMagistrate into some unguarded 
expression and then applying for trans¬ 
fer is not proper 

19 A I Cr R 106=14 L R A Cr 25= 

A I R 1933 All 949. 

-S. 526—Bias—No bia^ on behalf of 

prosecution—Conduct unfair lo accused 

—Case was tvanj^ferred 

146 1 C 149=16 N L J 158=1933 Cr C 
1003=6 R N 75=A I R 1933 Nag 269. 

-S. 526 — Bias — Magistrate pre¬ 
judiced—It is sufficient ground for tians- 

145 i C 344 = 1933 Cr C 763 = 34 Cr LJ 
950 = 6 R R 41=A I R 1933 Rang 164. 

Costs 

-Ss. 526 and 344—Costs — Applica¬ 
tion tor transfer — No order for costs* 

under R. 344 should be made 

139 1 C 577 = 34 BLR 1106=1932 Cr C 
593 = 33 Cr L J 802 = 56 Bom 536 = 1 R 
1932 Bom 509 = A I R 1932 Bom 470. 

-S. 526 (G) (.1)—Costs—Order under, 

should be passed where transfer applica¬ 
tion is made without any justification 
and is vexatious and not supported by 
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CRIMINAL P. C., S. 526—Duty of Court 

cocent. reasoning « 

145 1 C 445=1933 Cr C 797=6 R N 50 = 
29 N L R 328=34 Cr L J 1035 = 

A I R 1933 Nag 201. 

Duty of Court 

-S. 526 (8)—Duty of Court—Terms 

of S. 526 (8) are imperative—Magistrate 
IS bound to adjourn case till sufficient 
time for application for transfer to be 

134 1 C 361=33 BLR 668=1931 Cr C 726 
=32 Cr L J 1161=1 R 1931 Bom 47 3 = 

A I R 1931 Bom 411. 

-S. 526 (8)—Duty of Court—Order 

refnsiog inspection of record by Magis 
trate while application for transfer was 
being heard is improper 

129 1 C 193=3 2 Cr L J 253=1931 CrC 139 
=1 R 1931 Lah 129=A 1 R 1931 Lah 59. 


CRIMINAL P. C.. S. 526—Grounds 
from his Court 

129 I C 267=12 L R A Cr 36 = 1 R 1931 All 
139=15 A I Cr R 229 = 1931 Cr C 337= 
32 Cr L J 370=A I R 1931 All 273. 

- S. 526—Grounds—Magistrate per¬ 
sonal friend of complainant is not fit 
ground for transfer 

131 I C 891 = 33 BLR 311=1 R 1931 Bom 
315=1931 Cr C 350=32 Cr L J 805 = 

A.l R 1931 Bom 206 (1). 

- S. 526 (8)—Grounds—Magistrate’s 

refusal to grant adjournment isnot justi¬ 
fied—History of section traced 
134 1 C 1057 = 33 Cr L J 31 = 55 C L J 34= 
59 Cal 478=35 C W N 1112 = 1931 Cr C 
810 = 17 A I Cr R 198=1 R 1932 Ca! 17= 

A I R 1931 Cal 626. 

- S. 526—Grounds—Magistrate con¬ 
tinuing hearing of case in spite of appli- 


-S. 526—Duty of Court — Duty of 

High Court—Confidence in lower Courts 

should not be easily shaken 
139 I C 791 = 26 SLR 255 = 33 Cr L J 908 
= 1933 Cr C 17=A I R 1933 Sind 17. 

Fair Trial 


pending hearing of application- 'Accused 
applying for bail to Sessions Judge and 
bail granted—Held there were reasons 
for thinking that Magistrate was pre¬ 
judiced against accused 

142 1 C 173 = 34 Cr L J 900 = 6 R L 65 = 
1933 Cr C 1375=A 1 R 1933 Lah 914. 


-- S. 526 —Fair trial—Witness making 

different statement in Court—Defence 
asking for copy in diary to contradict 
witness — Magistrate seeing no contra¬ 
diction and refusing copy—Case held fit 
one to be transferred to another Magis¬ 
trate 

129 1 C 267 = 12 L R A Cr 36 = 15 A I Cr R 
229=1 R 1931 All 139 = 1931 Cr C 337 = 
32 Cr L J 370=A I R 1931 All 273. 

- S. 526 —Fair trial—Judicial record 

of pending case handed over to witness 

to be examined is sufficient cause for 

transferring case to another Court 
136 1 C 9 = 33 Cr L J 223=33 P L R 438= 

1932 Cr C 442 = 1 R 1932 Lah 185= 

A I R 1932 Lah 294. 

-S. 526 —Fair trial—Application for 

transfer should be granted when con¬ 
duct of ^lagistrate indicates that both 
parties will not be treated with equal 
fairness 

129 I C 193=32 Cr L J 253=1931 Cr C 
139 = 1 R 1931 Lah 129= A I R 1931 Lah 59. 

-S.526— Fair trial-—Case transferred 

on ground that accused would not have 
fair trial should not he transferred to 
the same Magistrate merely for conveni¬ 
ence 

1933 Cr C 179=A 1 R 1933 Rang 9. 

Grounds 

S. 526 —Grounds — Whore Magis¬ 
trate, instead of ordering prosecution 
under S. 190 (l) (c) sends back papers to 
the police, case should be transferred 


S. 526—Grounds — Witnesses exa¬ 
mined after 9 p. m.—Case was trans¬ 
ferred ^ 

145 I C 696 = 33 P L R 1032=1933 Cr C 
211 = 14 Lah 201 = 34 Cr L J 383=1 R 1933 

Lah 245=A 1 R 1933 Lah 96. 

- S. 526—Grounds — Erroneous re¬ 
fusal to accept bail justifies transfer of 
case ^ ^ 

141 I C 43=33 P L R 416=1932 Cr C 
519=34 Cr L J 89 = 1 R 1933 Lah 52= 

I AIR 1932 Lah 440. 

- S. 526—Grounds—Magistrate send- 

j ing for party to his house and pressing 

; him to make compromise—Case should 

1 be transferred 

130 I C 430=1931 Cr C GG=32 Cr L J 
, 537 = 1 R 1931 Lah 302 = 32 P L R 358=16 

1 A I Cr R 42 = A I R 1931 Lah 32. 

' -S. 526—Grounds — Magistrate ac¬ 

tively concerned as executive officer in 
i putting down picketfcing — Magistrate 

! should not trv the case 

130 I C 330=1931 CrC 94 = 3 2 P L R 
27 2 = 32 Cr L J 491=16 A I Cr R 127 = 1 R 
1031 Lah 2S6=A 1 R 1931 Lah 30. 

-S. 526—Grounds—Contempt pro¬ 
ceedings instituted by Magistrate but 
nob taken up by himself—Fact of such 
proceedings is enough for transfer of 

cases for other offences 

130 1 C 330=1931 Cr C 94 = 32 P L R 
272 = 32 Cr L J 491 = 16 A ! Cr R 127 = 1 R 
1931 Lah 266=A I R 1931 Lah 30. 

, -S. 526—Grounds—Trial of another 

1 case by same Magistrate of same accused 
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CRIMINAL P. C., S. 526—Grounds 
19 no reason for transfer 

145 I C 445 = 29 N L R 328=34 Cr L J 
1035 = 1933 Cr C 797 = 6 R N 50 = 

air 1933 Nag 201. 

S. 526 Grounds Relationship of 

Maj^isfcrate with person who is interes¬ 
ted in prosecution is suflicient ground 
for transfer 

145 I C 321=34 Cr L J 1024 (Pat). 

S. 526 Grounds—Attempt to in¬ 
fluence decision of Magistrate in matter 
before him or to approach him except in 
manner permitted by law is to be con¬ 
demned Applicants reasonably fearing 
that they will not obtain impartial 
justice““Petition should be allowed 

137 I C 675=10 Rang 180=1932 Cr C 
472 = 33 Cr L J 550 = 18 A 1 Cr R 300=1 R 
1932 Rang 152=A I R 1932 Rang 90. 

S. 526 Grounds—Magistrate ex¬ 
pressing opinion adverse to petitioner 
before hearing evidence—Case should be 
transferred 

132 I C 556 = 32 Cr L J 938=8 Rang 654 = 
1931 Cr C 375 = 1 R 1931 Rang 188= 

A i R 1931 Rang 87. 

“S. 526 (8) (as amended in 1932)—• 
Grounds Trying Magistrates not grant¬ 
ing even one adjournment is ground for 
transfer 

146 I C 20 = 6 R S 51 = 1933 Cr C 1041 = 

A I R 1933 Sind 307. 

S. 526 — Grounds—Exercise of judi¬ 
cial discretion is no crnund I 

139 I C 791=26 SLR 255 = 33 Cr L J 

908=1933 Cr C 17=A I R 1933 Sind 17. 

S. 526 Grounds—Refusal of ad¬ 
journment for revision is not ground for 
transfer 

139 I C 791 = 26 SLR 255=33 Cr L J 

908=1933 Cr C 17=A I R 1933 Sind 17. 

^S. 526 (jrounds—Holding Court 
on Siutday is no grouud for suspecting 
its irij j.:ij 11 itV 

139 * C 791=26 S L R 255 = 3 3 CrL J ‘ 
Cr C I7=A I R 1933 Sind 17. 

S. 52d Grounds — Application for 
transfer not b>a'^ fide—Kefusil of ad¬ 
journment is no ground 

139 I C 791 = 26 S L R 255 = 33 Cr L J 908= . 

1933 Cr C 17 -A 1 R 1933 Sind 17. 

Powicns llic.ir GoaRT [ 

S. 526 — I’owors of lligli Court— , 

Local Govornmont naming a .7udgo bo j 
try particular case and directing him to : 
!io!il iiis Court at particular place—Such 
orilor h‘-:ld bo bo valid but High Court 
held tct have power to transfer case 

134 I C 347 :^33 BLR 675 = 1931 Cr C 

569 = 55 Bom 576 = 32 Cr. L J. 1147--I R 
1931 Bom 459=A I R 1931 Bom 313 (S B). 

-S. 526 (l) (e) —Powers of High Court 


CRIMINAL P. C., S. 526~Powers of Hieh 
Court 

Transfer of case from one Court to an¬ 
other by High Court under S. 526 is not 

open to interference hv Local Government 
134 1 C 347=33 BLR 675=1931 Cr C 
569 = 55 Bom 57 6=32 Cr L J 1147=1 R 
1931 Bom 459=A I R 1931 Bom 313 (S B). 

^ S. 526—Powers of High Court— 
Order of transfer under S. 52G—Change 
i of place of trial or change from jury to 
j assessors or vice versa — Such change is 
no bar to exercise of High Court's power 
under S. 626 

134 I C 347=33 BLR 675 = 1931 Cr C 
569=55 Bom 576=32 Cr L J 1147=1 R 
1931 Bom 459=A I R 1931 Bom 313 (SB). 

Procedure 

-S. 526—Procedure—Copy of report 

from subordinate Court should be given 
to applicant even in Chief Presidency 
Magistrate's Court 

131 1 C 891 = 33 BLR 311 = 1 R 1931 Bom 
315 = 1931 Cr C 350=32 Cr LJ 805= 

A I R 1931 Bom 206 (1). 

S. 526—Procedure—Omission to re¬ 
cord reosons is merely an irregularity 
146 I C 166 = 1933 Cr C 1040 = 6 R L 179 = 

A I R 1933 Lah 8o7. 

Revision 

-S, 526—Revision—Order transfer¬ 
ring case under S. 526—High Court has 
power to revise 

144 I C 677=1933 Cr C 573=34 Cr L J 
832=6 R R 1=A I R 1933 Rang 89. 

-S. 526 — Revision — Revision to 

pronounce order of transfer as improper 
is nob incompetent 

144 I C 881=1933 Cr C 718=34 Cr L J 861 

= 6 R S 14 = A I R 1933 Sind 205. 

Miscellaneous 

-Ss. 526 aud 350 (3) — Transfer of 

case to another Magistrate after hearing 
principal prosecution witnesses — Ac¬ 
cused nob claiming do novo trial — Con¬ 
viction of accused by new Magistrate— 

Conduct of trial is not satisfactory 

145 I C 416=37 C W N 982=1933 Cr C 

953=34 Cr L J 958 = 6 R C 106 = 

A 1 R 1333 Cal 582. 

-S. 526 (8) — Words '* or the ac¬ 
cused ” apply to the accused as a whole 

and not to everv accused 
134 I C 770 = 1931 Cr C 530 = 12 Lah 668 = 
32 Cr L J 1229=32 P L R 941 = 1 R 1931 

Lah 978=A I R 1931 Lah 274. 

- S. 526 — Except in exceptional 

cases, preventive proceeding in one 
district should not be transferred to 
another district 

146 I C 23=6 R R 70 = 1933 Cr C 764 = t 

A I R 1933 Rang 165. 

-S. 526 (C-A)—Application tor trans¬ 
fer suppressing fact of dismissal of prior 
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CRIMINAL P. C., S. 526—Miscellaneous 

application and based on unfounded , 

allegations should not be allowed 

1933 Cr C 1337=A 1 R 1933 Sind 361. 

-S. 526—Application must be with¬ 
out delay — Accused should not be al¬ 
lowed to submit to jurisdiction for 
preliminary points and decide upon 
applying for ^transfer after their deci¬ 
sion 

139 I C 791 = 26 SLR 255=33 Cr L J 908 
= 1933 Cr C 17=A I R 1933 Sind 17. 

-S. 528 (l)—No Sessions ‘Judge and 

much less Additional Sessions Judge has 
jurisdiction to transfer appeal on file of 
Additional Sessions Judge to his own 
£le 

135 I C 252=1 R 1932 All 76 = 1931 A L J 
591=1931 Cr C 707 = 16 A I Cr R 123=12 

L R A Cr 113=33 Cr L J 158= 

A 1 R 1931 All 435. 

S, 528 Code does not require 
Magistrate to issue notice before case is 
transferred 

143 1 C 474 = 1933 Cr C 639=34 P L R 577 
=34 Cr L J 630=1 R 1933 Lah 358 = 

A 1 R 1933 Lah 385. I 

S. 528 — Transfer is not vitiated i 
even if reasons thereof are not recorded 

143 I C 474--: 1933 Cr C 639=34 P L R 577 1 

=34 Cr L J 630=1 R 1933 Lah 358= i 

A I R 1933 Lah 385. ! 

^ S. 528 Transfer of case by Dis- ; 
fcrict Magistrate without notice to other | 
party is illegal 

130 I C 330=1931 Cr C 93 = 3 2 P L R 356 
=I R 1931 Lah 266 = 32 Cr L J 492=16 
A I Cr R 120=A I R I 93 I Lah 29. 

■ “S. 528—Wh ere whole case is trans¬ 
ferred to Subordinate Magistrate Sub- 
divisiooal Magistrate cannot pass any 
order as regards that case unless he acts 
under S. 528 

14 P L T 176 = 12 Pat 34 1 = 1933 Cr C 716 

=A 1 R 1933 Pat 244. 

' “ S. 528 — Application by party is 
not necessary—Notice is desirable but 

failure does not make order illegal 

144 I C 881 = 1933 Cr C 718=34 Cr L J 861 ' 

= 6 R S 14=A I R 1933 Sind 205. 

-S 528 [5) — Gi ving reascns by 

reference to other papers is nob proper 
But High Court does not interfere if 

order is not capricious or arbitrary 
144 I C 881 = 1933 Cr C 718 = 34 Cr L J 861 

= 6 R S 14 = A I R 1933 Sind 205 

S. 528-B—Revision in High Court 
from order of Judgo of Andamans for 
reduction of sentence is not subsequent 
stage of case 

143 I C 892 = 1933 Cr C 325 = 60 Cal 676 = 
34 Cr L J 671=1 R 1933 Cal 492 = 

A I R 1933 Cal 240. 


CRIMINAL P. C., S. 528-C 

-S. 528-B—Construction favourable 

to accused should be adopted 
143 I C 892=1933 Cr C 325=60 Cal 676 = 
34 Cr L J 671 = 1 R 1933 Cal 492 = 

A I R 1933 Cal 240. 

-S. 529 (e) —Magistrate erroneously 

but in good faith taking cognizance of 
case which he is not empowered to do— 
Proceedings are not invalid unless pre¬ 
judice is caused to accused 
144 I C 380 = 1933 Cr C 682 = 14 L R A Cr 
176=1933 A L J 735=20 A I Cr R 47= 
1 R 1933 All 420=34 Cr L J 761 = 

AIR 1933 All 399. 

-Ss. 529 and 190 (1) (a)—Charge 

sheet can be complaint to take cogni^ 
zance in good faith 

139 I C 281=34 BLR 901 =33 Cr L J 733 
=I R 1932 Bom 484 = 1932 Cr C 868= 

A I R 1932 Bom 610. 

-S. 529 (a)* (b), (i)—Proceedings by 

Magistrate should not be set aside me¬ 
rely on ground that he has no juris¬ 
diction 

145 I C 280=34 Cr L J 923 (Pat). 

-S. 530—Ma gisCrate competent to 

try offences named in complaint—Com¬ 
petency is not lost because charges be¬ 
yond jurisdiction could have been framed 
129 ! C 257=1931 Cr C 10 = 1 R 1931 All 
129=11 L R A Cr 187 = 1930 A L J 1422 = 

32 Cr L J 360=15, A I Cr R 25= 

A I R 1931 All 10. 

-S. 530—Failure to conduct investi¬ 
gation properly does not necessarily 
prejudice accused 

131 I C 17=1931 Cr C 390=12 P L T 393= 

32 Cr L J 638=15 A I Cr R 508= 

A 1 R 1931 Pat 150 

-S. 531—A ccquittal by Court want¬ 
ing in territorial jurisdiction—Accused 
can plead autrefois acquit unless failure 

of justice is caused 

145 I C 878=1933 M W N 713=1933 
M Cr C 251=65 MLJ529 = 38 MLW 
562=6 R M 143=1933 Cr C 1372= 

A I R 1933 Mad 765 (F B). 

-S. 531—Finding of criminal Court 

cannot he set aside merely for want of 
jurisdiction 

134 I C 477 = 1 R 1931 Oudh 381=8 
O W N 827=1931 Cr C 637=32 Cr L J 

H77=A 1 R 1931 Oudh 277. 

-S. 531—Applicibilib>— S. .031 ap¬ 
plies whero finding of criminal Court has 
taken place in wrong Sessions Division, 
etc., where the C-ide applies 
134 I C 209 = 32 Cr L J 1120=9 Rang 338 = 
1931 Cr C 660 = 1 R 1931 Rang 273= 

AIR 1931 Rang 164, 

Ss. 532 and 537 — Complaint by 
private person under S. 193, I. P. C., is 
not cognizable and conviction based cd 



983 


98 4 


Current Digest, 1931-1933 


CRIMINAL P. C., S. 533 

such coiiiplaiut is not protected by 

S3. 537 and 532 and should be set aside 
136 I C 779 = 1 R 1932 Mad 315=1931 
M W N 1314 = 35 M L W 180 = 5 M Cr C 
16=1932 Cr C 182 = 55 Mad 343 = 33 Cr L J 
361=62 M L J 735=A I R 1932 Mad 253. 

Ss. 533 and 164 (3)—Record not 
showiog that accused was warned — 
Certificate at end of confession that 
accused was warned not in Magistrate’s 
hand-writing — Prejudice to accused 
can be presumed — Confession is in¬ 
admissible 

140 1 C 740=34 BLR 1240=1932 Cr C 
785 = 56 Bom 542 = 34 Cr L J 73 = 1 R 1933 

Bom 30=A I R 1932 Bom 553. 

-Ss. 533 and 164 — Confession at 

police station immediately after crime 
but not in presence of police officer— 
Accused informed that he need not make 
confession, but fact not recorded in cer¬ 
tificate—Magistrate giving evidence of it 
—Confession held proper 

144 1 C 296=1933 Cr C 545 = 34 P L R 
702=34 Cr L J 712 = 1 R 1933 Lah 434= 

A I R 1933 Lah 311 (2). 

-Ss. 533 and 164 — Magistrate’s 

failure to question accused as to his 

making confession voluntarily is fatal 

defect—It cannot bo cured by S. 533 
136 I C 19=1932 Cr C 2 48=33‘Cr L J 242 = 
17 A I Cr R 428 = 33 P L R 241 = 1 R 1932 

Lah 195=A 1 R 1932 Lah 204 

• 

-Ss. 533 and 164—Defect due to 

non-compliance of provisions of S. 164 
can be cured only if no injury is caused 
to accused by such defect 

10 O W N 466=1933 CrC 698=8 Luck 

518=A I R 1933 Oudh 315 

-S. 533—S. ■j 33 cannot cure defect 

which is one of substance and by which 
accused is prejudiced—Failure to question 
accused as to whether making con¬ 
fession is voluntarily is fatal defect 

10 O V/ N 466=1933 Cr C 698 = 8 Luck 

518=A I R 1933 Oudh 315. 

-Ss. 533 and 164— S. 164 does not 

require memorandum to be recorded 
under confession in bandwriting of 
Magistrate—Fven otherwise the defect 
is cured bv S. 5';^3 

144 I C 664 = 1933 Cr C 530 = 34 Cr L J ' 

808 = 1 R 1933 Sind 194 = 
A 1 R 1933 Sind 166. 

- S. 535 (2) — Magistrate nob bound 

to frame charge unless it is warrant 

case—Omission to frame charge is how- j 


I CRIMINAL P. C., S. 535 
charge 

129 I C 369=1931 Cr C 7=1 R 1931 All 
145=1930 A L J 1314 = 12 L R ACr 32= 
15 A I Cr R 225=32 Cr L J 313=53 All 

206=AIR 1931 All 7. 

-Ss. 535, 537 and 242—Omission to 

I state particulars in accordance with 
I S. 242 nob accompanied by failure of 

I justice is cured bv Ss. 535 and 537 

140 1 C 113 = 33 Cr L J 938 = 1932 Cr C 
678=28 N L R 163=1 R 1932 Nag 134= 

; AIR 1932 Nag 127. 

j-S. 536—Offence triable with aid of 

' assessors tried by jury—Trial is not 

invalidated — Appeal however lies o» 

matter of law only and not on fact— 

Trial held vitiated by misdirection 
. 142 I C 800 = 1932 A L J 1103=14 L R A Cr 
19=19 A 1 CrR 71 = 1933 Cr C 283=34 
Cr L J 441 = 55 All 68=1 R 1933 AH 155= 

A 1 R 1933 All 128. 

! -S. 536—Trial with assessors—As- 

; sessors not chosen according to law— 

^ Trial is illegal 

145 1 C 803=10 OWN 619=1933 Cr C 
; 994=6 R O 69=A I R 1933 Oudh 351. 

-S. 537—Any defect in procedure 

whether of illegality or irregularity is 
I cured by S. 537 if accused is not pre- 
■ judiced 

142 I C 537=1933 A L J 188=19 A I Cr R 

I 187=14 L R A Cr 48 = 34 Cr L J 414=1933 

Cr C 434 = 55 AU 301 =^ 
A 1 R 1933 AH 264 (F B). 

-Ss. 537 and 326—Neglect of strict 

provision of S. 326 does nob make con- 

j sbitution of jury illegal or render trial 

I nullity unless failure of justice is caused. 

1933 A L J 1446=A 1 R 1933 AU 941. 

-S. 537—Complainant not examined 

on back of complaint—Defect is mere 

' irregularity cured bv S. 537 

1933 Cr C 1415=1933 A L J 1418= 

A I R 1933 AH 816. 

-S. 537 — Procedure of directing 

accused to be acquitted without writing 
judgment is irregular—Defect is cured 
' by S. 537 if failure of justice is not 

caused owing to such irregularity 

145 I C 664 = 1933 Cr C 1143=34 Cr L J 
1036=1933 A L J 1244=6 R A 139= 

A I R 1933 All 660. 

-S. 537—Four persons committing 

certain offence to person in particular day 

—Another person committing different 

offence to same person next day—Joint 

trial of five persons is illegal and is not 

cure»l bv S. 537 

144 1 C 974 = 19 A 1 Cr R 319=1933 Cr C 
627 = 14 L R A Cr 107 = 6 R A 24=34 Cr 


over no ground for setting aside a con- , L J 863=A 1 R 1933 All 354. 

viefcion—Trial should be recommenced if , - Ss, 537 and l-io—Preliminay order 

icoused is prejudiced after framing of 1 not in conformity with S. 145 (1) 
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CRIMINAL Cr. P. C., S. 537 
Subsequent; order under S. 145 (6) cannot 
be set aside in absence of failure of 
justice 

142 I C 532=54 All 1002=34 Cr L J 425 = 

I R 1933 All 131 = 1932 Cr C 936=13 
L R A Cr 154=18 A I Cr R 389=1932 
A L J 865=A I R 1932 All 681. 

- S. 537 —Omission to make note of 

observations and to place it on record 

is mere irregularity and can be condoned 

■unless it has occasioned failure of iustice. 

135 I C 226=1 R 1932 All 50=33 Cr L J I 
124 = 1932 A L J 523 = 16 A 1 Cr R 421 
= 12 L R A Cr 150=1932 Cr C 37= 

A I R 1932 All 28. 

- S.537 —Mere breaking of imperative I 

statutory rule is not enough to vitiate 
trial 

129 1 C 269 = 15 AI Cr R 1=1930 A L J 
1504=1 R 1931 All 143=11 L R A Cr 
181=1931 Cr C 3=32 Cr L J 37 2=53 

All 172=A I R 1931 All 3. 

- S. 537 —Error, not going to root of 

trial, does not vitiate proceedings and 

can be cured bv S. 537 

129 I C 265=32 Cr L J 368=1 R 1931 All 
137 = 1931 Cr C 2=A I R 1931 All 2. 

-Ss. 537 and 103 — Search under, 

need not comply with S. 103—“Indepen¬ 
dent persons not of locality aspanchas— 

Irregularity is curable under S. 537 
139 I C 281=34 BLR 901=33 Cr L J 733 
=I R 1932 Bom 484=1932 Cr C 868= 

AIR 1932 Bom 610. 

- S. 537 — Offences committed at 

different times under Ss. 380 and 457 
Penal Oode, cannot be charged and tried 
together—If charged and tried together 
it is illegality not curable bv S. 537 - 

138 I C 520=34 BLR 590 = 1932 Cr C 389 
=33 Cr L J 619=18 A I Cr R 372 = 1 R 1932 

Bom 383=A 1 R 1932 Bom 277. 

- S. 537—Complaint under S. 498, 

Penal Code, by person other than hus¬ 
band—Court’s leave must be obtained— 

Absence of such leave is not cured by 
S. 537. 

145 I C 874=A 1 R 1933 Cal 880. 

- S. 537—Particulars should be given 

in the charge — But omission to give 

details is not an illegality unless failure 

of justice is caused. 

37 C W N 1074 = 1933 Cr C 1158= 

A 1 R 1933 Cal 676. 

-Ss. 537 and 236 — Two distinct 

offences included in charge in alterna¬ 
tive—Case not coming under S. 236— 

Defect is mere irregularity and not 
illegality 

146 I C 305 = 37 C W N 1074 = 1933 Cr C 

1158=A 1 R 1933 Cal 676. 

-- S. 537 —Failure to record reasons _ 

• for not requiring complainant to execute l is not complaint, and defect is not cured 


CRIMINAL Cr. P. C., S. 537 

bond is material irregularity not curable 

bv S. 537 

143 I C 279=37 C W N 626=34 Cr L J 554 
= 1933 Cr C 705=A I R 1933 Cal 433 (1). 

-^Ss. 537 and 370—Mere recording 

evidence and saying case is proved is not 
fulfflling conditions of S. 370 which re¬ 
quires reason to be given for conviction— 
But where evidence and statements of 
accused are recorded, failure to give rea¬ 
sons can be cured bv S. 537 

139 I C 244=36 C W N 852=1 R 1932 Cal 
587=1932 Cr C 632=33 Cr L J 729= 

A 1 R 1932 Cal 655. 

-S. 537—Wrong explanation as to 

presumption'under S. 114, Evidence Act, 

amounts to misdirection vitiating trial 
134 1 C 1071=33 Cr L J 40 = 1 R 1932 Cal 
31=1931 Cr C 801 = 33 C W N 2 91 = 

A I R 1931 Cal 617. 

-Ss. 537 and 342 — Omission to 

examine — Accused’s statement taken 
after prosecution witnesses are examined 
and before their cross-examination—No 
further examination of accused under 
S. 342—OmissioQ cannot be cured under 
S. 537, although no prejudice may have 

been caused to the accused. 

130 I C 845=32 Cr L J 623 = 16 

A 1 Cr R 258 (Cal), 

— S. 537—Trial of case under S. 420 
I. P. G., by Second Class Magistrate— 
Defect is not cured by S. 537. 

A 1 R 1933 Lah 1009. 

-S. 537—Omission to make reference 

in judgment to opinion of assessors can 
be cured by S.537 unless it has occasion¬ 
ed failure of justice. 

1933 Cr C 1297=A I R 1933 Lah 910. 

-S. 537 (as aynended in 1923)—Er¬ 
roneous decision as to right of reply is 
not such irregularity as to vitiate whole 

proceedings and order retrial 
132 I C 692 = 1931 Cr C 774 = 32 Cr L J 944 
= 17 AlCrR51 = IRl931 Lah 660=13 Lah 
172=32 P L R 435=33 P L R 869 = 

A 1 R 1931 Lah 534. 

-S. 537—Where accused is prejudiced 

by not having notice of facts which con¬ 
stitute ingredients of offence his convic¬ 
tion of such off ence must be set aside. 

1933 M W N 718=1933 M Cr C 248 = 
38 MLW 76 0=65MLJ 7 23 = 

AIR 1933 Mad 843. 

-S. 537—Charge—Defect in, is cura- 

• ble in absence of prejudice 

13 1 1 C 458=32 Cr L J 753=35 M L W 98 
=I R 1931 Mad 522=1931 Cr C 321 = 
3 M Cr C 390 = 1930 M W N 1041 = 

A 1 R 1931 Mad 225. 

S. 537—Complaint by wrong person 
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CRIMINAL P. C., S. 537 

bv S. 537 

132 I C 457=1 R 1931 Nag 105 = 1931 Cr C 
450 = 27 NLR 167=32 Cr L J 896= 

A I R 1931 Nag 98. 
-S. 537 —Unless failure of justice is 

caused Hi^»b Court ^ill not interfere 

10 O W N 903=1933 Cr C 1294 = 

A I R 1933 Oudh 421 . 

-S. 537—Charge under Ss. 147 and 

149, Penal Code—Omission to state com¬ 
mon object is mere irregularity 
142 I C 684=9 OWN 1109=1933 Cr C 57 
= 34 Cr L J 393=8 Luck 199=1 R 1933 
Oudh 127=A 1 R 1933 Oudh 19. 

S. 537 —Non-compliance does not 
vitiate trial and can be cured by S. 537 
{Obiter) 

137 I C 684=33 Cr L J 506 = 1 R 1932 Oudh 
257=18 A I Cr R 259 = 17 Luck 699=90 W 

N 334=1932 Cr C 405 = 
A I R 1932 Oudh 242. 

S. 537 Serious defect in conduct¬ 
ing trial cannot be cured by consent of 
pleader of accused 

128 I C 209 = 1 R 1931 Oudh 17 = 7 OWN 
972 = 32 Cr L J 91 = 1931 Cr C 273=J5 A I 

Cr R 322 = 6 Luck 386= 
A I R 193 1 Oudh 113. 

- S. 537 —Prisoner's consent cannot 

cure defect in mode of criminal proceed- I 
ingg 

128 I C 209 = 1 R 1931 Oudh 17=7 OWN, 
97 2=32 Cr L J 91 = 1931 Cr C 273=15 I A 

Cr R 322=6 Luck 386 = 
A I R 1931 Oudh 113. 

- S. 537— Two similar olVencos com¬ 
mitted on ditlerent dates—Single charge 
and Judge asking jury (or single finding 
—Retrial should be ordered 

144 J C 936=1933 Cr C 1030=14 P L T 1 
580=34 Cr L J 892=6 R P 130= | 

A I R 1933 Pot 488. I 
- S. 537 —Objection as to frame of , 

charge should be raised at an early stage 
144 I C 936=1933 Cr C 1030=14 P L T 
580=34 Cr L J 892=6 R P 130 = 

A I R 1933 Pat 488 i 

• 

- S. 537 — Judgment preparo.l by 

Magistrate after he ceased to liave juris- i 
diction in local area is entirely without i 
jurisdiction—Defect cannot be cured by : 

S 537 

134 I C 625 = 32 Cr L J 1224 = 1 R 1931 Pat 
481 U931 Cr C 914 = 12 P L T 647 = 

A I R 1931 Pat 386. 

-S. 537 —Omission to record preli¬ 
minary order is curable by S. 537 

145 1C 868 = 1 R 1933 Pesh 10 = 

A I R 1933 Pesh 88. 

-S. 537 — Joinder of charges more ! 

than three is illegal ‘ 

146 I C 176=6 R R 74 -1993 Cr C 1172 = 

A 1 R 1933 Rang 325. | 

- S, 537 —Misjoinder of charges—Ac - i 


CRIMINAL P. C.. S. 538 

tion cannot be taken under S. 537 
132 I C 548=32 Cr L J 930=8 Rang 632= 
1931 Cr C 378=1 R 1931 Rang 180 = 

_« . AIRl931Rang90. 

o. 537 Mukhtiarkar empowered to 
take action under S. 188, I. P. C.~0om- 
plaint filed by tapedar is without au¬ 
thority and jurisdiction and person pre¬ 
judiced thereby—Defect is not cured bv 
S. 537 

1933 Cr C 9S0=A I R 1933 Sind 276. 

S. 539 Absence of memorandum 

of local inspection—Trial is not illegal 
129 I C 441=32 Cr L J 309=53 All 215= 
1931 Cr C 14=1 R 1931 All 169 = 11 L R A 
Cr 190=15 A 1 Cr R 16=1930 A L J 1437= 
^ _ A I R 1931 All 24. 

S. 539 Transfer application—Affi¬ 
davit sworn before ofiticer of District 
Judge 3 Court and not High Court—Ap¬ 
plication cannot be entertained 
134 I C 1278 = 1931 Cr C 990=33 Cr L J 61 
= 17 A 1 Cr R 336=A I R 1931 Cal 710 (1 

S. 539-A ((7S amended in 1923)— 

Accused making false affidavit in sup¬ 
port of application for transfer—He can 
be prosecuted under Penal Code, S. 193 

142 I C 900 = 55 All 114=1 R 1933 All 140 
= 1932 A L J 1076=14 L R A Cr 3=1933 
Cr C 53 = 19 A 1 Cr R 20=34 Cr L J 457= 

A 1 R 1933 All 47. 


-S. 539-B—Omission to make note 

of observations and to place it on record 
is mere irregularity and can be condoned 

unless it has occasioned failure of justice 
135 I C 226 = 1 R 1932 All 50 = 33 Cr L J 
124=1932 A L J 523=16 A I Cr R 421 = 12 

L R A Cr 150=1932 Cr C 37= 
* A I R1932 All 28. 

-S. 539.B—Failure to record me¬ 
morandum of observed facts at inspec¬ 
tion would nob vitiate proceedings unless 
it occasions failure of justice prejudicing 

136 I C 621 = 1931 Cr C 705=1 R 1932 All 
237 = 12 L R A Cr 108=16 A 1 Cr R 96= 
1931 A L J 912=53 All 706=33 Cr L J 

331=A I R 1931 All 433. 


-S. 539-B — Memo of inspection 

should bo made immediately—Memo by 
four out of five Magistrates—Judgment 
by four including person not signing 
memo — Memo delayed—Conviction is 
bad 

138 I C 608 = 1 R 1932 Mad 596=33 Cr L J 
655 = 37 M L W 149 = 1932 Cr C 834=5 M 

Cr C 209=1932 M W N 645 = 

A I R 1932 Mad 676. 

■ S, 539-B—Bocal inspection must be 
held sparingly 

136 I C 218=1 R 1932 Oudh 90=7 Luck 208 
=8 O W N 857=1931 Cr C 820 = 17 A I Cr 

R 278=A I R 1931 Oudh 388. 
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CRIMINAL P. C., S. 540 

-S. 540—Prosecufcion for producing 

extract from Congress Bulletin—Copy of 
congress Bulletin not produced in evi¬ 
dence till judgment—Omission being of 
formal cbaraoter, Court allowed it to be 

produced at that late stage 
134 I C 357=33 BLR 652=1931 Cr C 728 
=32 Cr L J 1158=1 R 1931 Bom 469= 

A i R 1931 Bom 413. 

Ss. 540 and 342—Failure to follow 
provisions of S. 342 vitiates trial 

143 1 C 285=56 C L J 583=1933 Cr C 419 

=34 Cr L J 549=A I R 1933 Cal 347. 

Ss. 540 and 139-A—Magistrate may 
allow cross-examination of witnesses of 
second party and S. 139-A does not ex- 

elude Court’s powers under S. 540 

134 I C 574=58 Cal 461=1931 Cr C 679= 

I R 1931 Cal 862=32 Cr L J 1187= 

A I R 1931 Cal 527. 

Ss. 540 and 254—Court can call any 
material witness at any time—Such evi¬ 
dence must be considered while passing 
order under S. 254 

144 I C 331=1933 Cr C 819=34 P L R 719 

=34 Cr L J 735 = 1 R 1933 Lah 446= 

A I R 1933 Lah 561. 

"“S. 540 Persons admittedly present 
on scene of murder examined before 
Magistrate but given up before Sessions 
by defence Persons ought to be exam¬ 
ined under S. 540 

133 I C 488=1931 Cr C 659=32 Cr L J 
1067=1 R 1931 Rang 264=17 A I Cr R 139 

=A I R 1931 Rang 163. 
S. 540 Evidence of witness under 
S. 540 recorded Re-examination of ac¬ 
cused under S. 342 is not obligatorv 
143 1 C,351 = 1933 Cr C 175=34 Cr L J 591 
J933‘Sind 128=A ! R 1933 Sind 49. 

S. 540 Essentiality and expediency 
of evidence is test for taking evidence 
under S. 540 

143 I C 351=1933 Cr C 175=34 Cr L J 591 
=I R 1933 Sind 128=A I R 1933 Sind 49. 

S. 540-J—Accused should not be 
exempted from attendance in Court for 
reasons not covered by S. 540.A 

142 1 C 853=34 Cr L J 433=1 R 1933 All 
137=1932 Cr C 586=A I R 1932 All 504. 

S. 540-.d. Incapable of remaining 
before Court—Absence from Court for 
private reasons—Accused is not so in¬ 
capable 

142 I C 853=34 Cr L J 433=1 R 1933 All 
137=1932 Cr C 586=A I R 1933 AH 504. 

S, 540-.4—Order dispensing with 
presence of accused need not be passed 
in his presence 

135 I C 209=1932 Cr C 123 = 33 Cr L J 97 

= 33 P L R 891=1 R 1932 Lah 81 = 
o . X AIR 1932 Lah 103. 

S 541 (l) S, 541 (1) cannot be 




invoked in case of custody of approver 
there being ample provisions for bis de¬ 
tention under Prisons Act 
132 I C 519 = 1931 Cr C 700=32 Cr L J 9 l^ 
= 12 Lah 635=17 A I Cr R 20=1 R 1 I 31 

Lah 615=32 P L R 493= 
« . air 1931 Lah 476 

—-s. 541 (1) S. 541 ( 1 ) cannot be in¬ 
voked for prescribing custody in which 

person mentioned therein is to be kent 
132 I C 519 = 1931 Cr C 700 = 32 Cr L J^913 
= 12 Lah 635=17 A I Cr R 20=1 R 193 T 

Lah 615=32 P L R 493 = 

_C R 1931 Lah 476. 

S. 541 ( 1 ) — Direction of Eocal 
laovernment as to some approvers beic« 

kept in Lahore Fort under police control 
IS ultra vires 

131 I C 625=32 PL R 423=1931 Cr C 625 
=32 Cr L J 785=12 Lah 604=16 A 1 Cr | 

428=1 R 1931 Lah 481 = 
A I R 1933 Lah 353. 

S. 548—Words “affected by jud^ 

mentor order” should not be construe'd 

narrowly—They do not refer to person 

who 13 party to judgmeuG —General 

public 18 atfected by jud^^menfc in crin^i. 
Dal cases 

132 I C 327=1931 A L J 405=15 A I Cr R 
463=1 R 1931 AH 487=12 L R A Cr 59- 
1931 Cr C 620=32 Cr L J 864=53 AH 72^ 

_c m. . =A I R 1931 AH 364. 

b. 548 Third party is not affected 
and IS not entitled to certified conv 
141 I C 338=34 Cr L J 141 = 34 8 L R ^445 
—I R 1933 Bom 76=1932 Cr C 871 = 

AIR 1932 Bom 636. 

- Ss. 552 and 202—District ISIagis- 
trate cannot order preliminary inquirv 
under S. 202 in a case under S. 55^ 
eitner by himself or by his SubdivL 
sional Magistrate 

_Q CCO T ^ ‘ Nag 374. 

:>. O&Z In cases under S. 552 pro¬ 
cedure adopted in cases under S 491 
should be followed 

_O ^ , A I R 1933 Nag 374. 

o. ODZ Father detaining minor 
married daughter contrary to the wishes- 
of girl or her husband —Detention is for 
unlawful purpose within R. 552 

C = = >1 , ^ A I R 1933 Nag 374. 

Ss. 554 and 548— Copies of judg¬ 
ments ought to be accessible to public 
particulary when rights and liberties of 
people are affected—By such publicity 
only public can be satisfied that law is 
being properly administered 

132 1 C 327=1931 A LJ 405 = 15 A I Cr R 
463=1 R 931 AH 487=12 L R A Cr 59 - 

1931 Cr C 620=32 Cr L J 864 = 53 AH 724 

_Q c-e-c „ ^ 1931 AH 364. 

o. oob Before commencement 
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CRIMINAL P. C. S. 886 

of commifcmeDt proceedings committing 
Magistrate holding identiBcation parade 
at which accused were identified —Magis¬ 
trate is not personally interested 
135 I C 675=1932 Cr C 217=33 Cr L J 188 
= 17 A I Cr R 384=33 P L R 641=13 Lah 

461=1 R 1932 Lah 147 = 
A 1 R 1932 Lah 196. 

-S. 561 — Accused charged under 

S. 20, Arms Act, Ss. 302 and 120-B, 
Penal Code, demanding interview with 
counsel—Mere fact that his relations 
have been granted interview is no excuse 
for refusing same 

135 1 C 602=33 Cr L J 180=12 Lah 435= 
1931 Cr C 163=32 P L R 1=1 R 1932 

Lah 138=A I R 1931 Lah 99 

-S. 561-A—Higli Court can direct 

arrest of person released on bail under 

its orders— Magistrate or Sessions Judge 

cannot however cancel such hail bond 
138 I C 768=1932 A L J 701=1932 Cr C 
630=1 R 1932 All 494=33 Cr L J 634=18 

A I Cr R 306=13 L R A Cr 142 = 

A 1 R 1932 All 534. 

S. 561-A does not add 
nigh Court—Inherent 
include power to review 
order made in criminal appellate juris¬ 
diction 

145 1 C 937 = 38 C W N 25 = 
A I R 1933 Cal 870. 

--S. 561-A—Assessor determined to 

help accused in course of trial is not 

proper person to act as assessor — High 

Court has power to ordei new trial with 

help of new assessors 

1933 Cr C 1385=A I R 1933 Lah 926. 

- Irrelevant remarks 


S. 561-A- 
to poweis of 
power does not 


S. 561-A 


in 


order of reference expunged 
140 1 C 91 = 33 P L R 935 = 33 Cr L J 915= 
1933 Cr C 116=A I R 1933 Lah 36. 

_S. 561-A — Vexatious complaint— 

Case prima facie of civil nature—High 

Court can quash proceedings 

M2 1 C 575=34 Cr L J 377=34 P L R 

126=A 1 1933 Lah 233. 

-S. 561-A—Scope—If High Court 

thinks uacessary feoexpunge any improper 

remarks from the judgment of aSubordi- 

iiatQ Court to secure the ends of justice 

and in fairness to the witness or the 

narty concevued, it may do so , ^ ^ 

* ^ 137 I C 850 = 33 P L R 608 = 

33 Cr L J 534. 

-S, 561-A—High Court can order 

139 I C 773 = 1 R 1932 Mad 793 = 33 
Cr L J 826=56 Mad 149=63 M L J 594 = 
36 M L W 461=5 M Cr C 269=1932 
M W N 726=A IR 1932 Mad 720. 

-S. 561-A —No bias on behalf of 

prosecution—Conduct unfair to accused 


CRIMINAL P.C, S. 561-A 

—Case was transferred 

146 1 C 149=16 N L J 158=1933 Cr C 
1003=6 R N 75=A I R 1933 Nag 269. 

-S. 561-A—Review of order or sen¬ 
tence by High Court is not permissible 
under S. 561-A 

134 I C 686=1 R 1931 Nag 174=27 N L R 
163=1931 Cr C 830 = 32 Cr L J 1222= 

A I R 1931 Nag 169. 

-S. 561.A—Appellate Court has no 

power to entertain appeal beyond limita¬ 
tion even under S. 561-A 

122 I C 257=31 Cr L J 381=1931 Cr C 
453=1 R 1930 Nag 129=AIR 1931 Nag 101. 

-S. 561-A—High Court will notordi- 

narily interfere at interlocutory stage 
of criminal proceedings in subordinate 
Court—Generally High Court will inter¬ 
fere in interest of justice or tostopabuse 
of process of law—It is imperative for 
High Court to interfere to prevent 

harassment of a subject 

10 O W N 807=1933 Cr C 1088= 

A I R 1933 Oudh 387. 

-S. 561-A — Court has inherent 

powers to revise its own ex parte orders 

But such power cannot be invoked when 

Code has made express provision 
130 I C 538=11 P L T 892 = 1931 Cr C 201= 

I R 1931 Pat 186 = 32 Cr L J 551 = 16 A 1 

Cr R 29=A I R 1931 Pat 8 1 

-S. 561-A — “Abuse of process”^ 

Process means anything done by Court 
130 I C 538=32 Cr L J 551=1 R 1931 Pat 
186=16 A I Cr R 29=1931 Cr C 201=11 
P L T 892=A I R 1931 Pat 81. 

-S. 562. — Order by Presidency 

Magistrate under S. 562 directing accused 
to be released on execution of bond for 
Ks. 200 with surety for good behaviour 

for two voars is not appealable 

138 I C 627 = 36 C W N 459=1 R 1932 
Cal 478=1932 Cr C 480=33 Cr L J 639= 

A I R 1932 Cal 488 (1). 

-S .562—Conviction for offence un¬ 
der S. 457, I. P. C.—No eentence of 
imprisonment passed by Magistrate 
Though order is illegal and improper. 
High Court need not interfere if nothing 
is \o bo gained by passing sentence of 

imprisonment w i 

144 ! C 538 = 1933 Cr C 637 = 34 Cr L J 

779=1 R 1933 Lah 500 = 
A I R 1933 Lah 393 

-Ss. 562 (2) and 3S0—Magistrate to. 

whom case is rsforred uodor S, 662^(2} 
has no power to set aside conviction 
under S. 380—He can only either con¬ 
vict or make or direct further inquiry 
145 I C 659=34 Cr L J 1045=1933 Cr C 
1312=1933 M W N 716 = 65 M L J 405= 

38 M L W 428=6 R M 115= 

• A I R 1933 Mad 728. 
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-Ss. 562 and 349—Where case is Sub¬ 
mitted under S. 349 there is no conviction 
by submitting Magistrate but only an I 
opinion is expressed —In case of S. 562 
there is a conviction by submitting 
Magistrate 

145 1 C 659=34 Cr L J 1045=1933 Cr C 1 
1312=1933 M W N 716=65 M L J 405 = 

38 M L W 428 = 6 R M 115= 
A 1 R 1933 Mad 728. I 

-S. 562 (l), (as ainended in 192o^ 

-^Women convicted of offence punish¬ 
able with transportation for life are in¬ 
eligible for release on probation under 
S. 562 


CRIMINAL TRIAL— Appeal 

be reduced 

142 I C 884=34 Cr L J 458=34 P L R 
433 = 1932 Cr C 921=1 R 1933 Lah 289 = 

A 1 R 1932 Lah 615 (1). 

-Appeal— Appellate Court attaches 

considerable weight to opinion of trial 

Judge 

10 O W N 742 = 1933 Cr C 1049 = 

A 1 R 1933 Oudh 372. 

-Appeal — The Public Prosecutor 

must make out strong and cogent grounds 
to justify interference with the judg¬ 
ment of aciuittal— Appellate Court 
must be shown to differfrom the opinion 
of the trial Judge 

139 I C 756=33 Cr L J 929=9 O W N 321. 


140 I C 59=33 Cr L J 844 = 1932 Cr C 
666=1 R 1932 Nag 115 = 28 N L R 260 = 

A I R 1932 Nag 130. 

-Ss. 562 and 497—Interpretation of 

wording in Ss. 497 and 562 is equally to 

•be con«idcred disjunctivelv 

140 I C 59 = 33 Cr L J 844=1932 Cr C 
666=28 N L R 260 = 1 R 1932 Nag 115 = 

A I R 1932 Nag 130 

--S. 562 (3)—High Court has power 

"to pass sentence 

140 I C 59 = 33 Cr L J 844 = 1932 Cr C 
666=28 N L R 260 = 1 R 1932 Nag 115 = 

AIR 1932 Nag 130. 

-S. 562 — Exercise of discretion 

under S. 562 needs great sense of res¬ 
ponsibility —Cattle lifting common in 
locality—Even first offender should be 
punished 

142 I C 544 = 1933 Cr C 190=27 SLR 
34 = 34 Cr L J 420 = 1 R 1933 Sind 113 = 

A 1 R 1933 Sind 44. 

-Sch. 2—High Court will not inter¬ 
fere with the discretion of Magistrate 
specially empowered to try offence under 
Penal Code, S. 124-A 

136 1 C 187=33 BLR 1515=1932 Cr C 
87=56 Bom 61=33 Cr L J 262 = 1 R 1932 

Bom 171 = A 1 R 1932 Bom 63. 


-Sch. 2—Forgery is offence of tou 

grave public importance to males it tri¬ 
able mevelv bv Subordinate Magistrates 
136 1 C 780=1 R 1932 Mad 316=35 M L W 
267=1931 M W N 1191=1932 Cr C 158 = 

33 CrL J 362 = 5 M Cr C 213 = 

A I R 1932 Mad 218. 

-Sch. 5, Form 2— E ndoraement on 

warrant nob giving designation of con¬ 
stable executing warrant—Arrest is not 
invalidated 


138 I C 844 = 33 Cr L J 706 = 13 P L T 
135=1 R 1932 Pat 190=1932CrC 347= 

A I R 1932 Pat 171. 

CRIMINAL TRIAL 

APPEAL 

Appeal Appeal by co-accused — 
.Sentence of non-appealing accused can 


-Appeal by Crown—Crown must prove 

that approver’s evidence was erron«“ous 

AIR 1933 Pat 500 

-Appeal— Findings of trial Court 

will not be interfered with in absence of 

sfcmne grounds 

140 I C 23 = 1932 CrC 587=33 Cr L J 900.= 

I R 1932 Sind 170=A I R 1932 Sind 143. 

-Appeal—Right of, must be given 

• ffinnativelv and not presumed 

139 I C 783 = 1932 Cr C 528 = 26 SLR 
200=33 Cr L J 898=1 R 1932 Sind 144 = 

A 1 R 1932 Sind 88. 

Benefit of Doubt 

-Benefit of doubt should begiven to 

accused 

134 1 C 1191=33 Cr L J 85=1 R 1932 Cal 
71 = 1931 CrC 1916=54 C L J 244 = 

A I R 1931 Cal 752. 

-Benefit of doubt— Guilt of accused 

depending on direct evidence— Unani¬ 
mous verdict of assessors that case against 
accused is not proved—Accused is enti¬ 
tled to benefit of doubt 

146 I C 391 = 1933 CrC 90 0 = 

A I R 1933 Lah 714. 

-Benefit of doubt—Where even cir¬ 
cumstantial evidence is suspicious, ac¬ 
cused should get benefit of doubt 

137 I C 681=33 Cr L J 501 = 18 A I Cr R 
! 210=33 P L R 86 = 1932 Cr C 216 = 1 R 

! 1932 Lah 349 = A I R 1932 Lah 195. 

I 

! -Benefit of doubt—Mere strong sus¬ 

picion is not enough—Benelit of doubt 
must be given to accused— Defence not 
I able to account for murder in any otner 
; way is immaterial 

134IC 1143 = 1931 MW N 1177=1 R 193 2 
' Mad 7 = 4 M Cr C 351 = 1931 Cr C 929=54 
Mad 931 = 34 M L W 128 = 61 M L J 608 = 
33 Cr L J 51=A 1 R 1931 Mad 689. 

I -Benefit of doubt—Prosecution evi- 

' dence unsatisfactory and doubtful—Ac¬ 
cused must be given benefit of doubt 

without going into merits of defence 

.10 O W N 976 =1933 Cr C 1369 = 

AIR 1933 Oudh 457. 


1931-33 T. D.—63 & 64 
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ORIIVIINAL TRAL.'^Benefit of doubt 

-Benefit of doubt — Accused must 

have benefit of it 

144 I C 942=10 OWN 323=1933 Cr C 
560=34 Cr L J 858=6 R O 22= 

A 1 R 1933 Oudh 254. 

-Benefit of doubt — No evidence 

against accused except of being specta. 
tors—Accused should be given benefit of 
doubt 

143 I C 656=1933 Cr C 274=10 OWN 
389 = 34 Cr L J 609= I R 1933 Oudh 196= 

A I R 1933 Oudh 123. 

-Benefit of doubt—Prosecution case 

not satisfactorily proved— Alibi evi¬ 
dence of defence more satisfactory 
though not entirely — Accused should 

be given benefit of doubt 

A 1 R 1933 Rang 423. 

-Benefit of doubt—Deceased denoun¬ 
cing accused as assailant long after at 
tack and just before death — No other 
corroboratory evidence — Accused must 
be given benefit of doubt 
144 I C 282=1933 Cr C 577=34 Cr L J 747 
= I R 1933 Rang 95=A 1 R 1933 Rang 95. 

CliK’DMSTANTIAt. EVIDENCE 

-Circumstantial evidence—Inculpa- 

ting facts must be incompatible with in- 
nocence and incapable of any other ex¬ 
planation 

144 I C 301=-1933 Cr C 542 = 34 P L R 
694=34 Cr L J 714=1 R 1933 Lah 440= 

A I R 1933 Lah 308. 

" —Circumstantial evidence — Circum¬ 
stantial evidence in order to justify con¬ 
viction must be such as would unmis¬ 
takably lead to the inference of guilt and 
bo reasonably inconsistent with the 
theory about the innocence of the ac¬ 
cused 

134 I C 4 01=3 2 Cr L J 1184 = 8 O W N 517. 

Confession 

—^—Confession — Practice of working 
from instead of upto, confession is bad 
— Voluntary confession in serious 
offences is rare 

143 I C 67=34 Cr L J 489=55 All 91 = 
13 L R A Cr 157 = 1933 Cr C 42=1932 A 

L J 1125=18 A 1 Cr R 393 = 

A I R 1933 All 31. 

•-ConfoBsion—‘Retracted confession— 

Court should inquire into making and re¬ 
traction of confession 

143 I C 67 = 34 Cr L J 489=55 All 91 = 
13 L R A Cr 157 = 1933 Cr C 42=1932 A L 
J 1125=18 A I CrR 393=A I R 1933 All 31. 

--Confession — Retracted — Evidenti¬ 
ary value of retracted confession is very 
little 

135 1 C 838 = 33 Cr L J 201 = 1932 Cr C 
220=13 L R A Cr 48=1 R 1932 All 102 = 
54 All 350 = 17 A I Cr R 270=1932 A L J 

162=A 1 R 1932 All 228. 


CRIMINAL TRIAL—Confession 

-Confession— Retracted — Value of 

Court must be cautious in relying on 
it—Amount and nature of corroborative 
evidence required to accept such confes¬ 
sion depends on circumstances of each 
case. 

145 1 C 133=35 BLR 371 = 1933 Cr C 

653=6 R B 39 = 34 Cr L J 896= 

A 1 R 1933 Bom 230. 

--Confession — Retracted — To base 

conviction on retracted confession there 

must be corroboration for the confession 

146 1 C 186 = 57 C L J 213 = 1933 Cr C 
1249 = 6 R C 183=A 1 R 1933 Cal 747 (SB) 

Confession—Confession^of co accused 
cannot be accepted without materia! cor¬ 
roboration connecting accused with crime 
1933 Cr C 1411=A I R 1933 Lah 956. 

-Confession—Confession, when sole 

basis for conviction should ibe taken in 
its entirety 

143 1 C 362=34 Cr L J 584=1933 Cr C 

887 = 1 R 1933 Lah 345= 
A 1 R 1933 Lah 665. 
Confession— Retracted — Use and 

value depends on facts of each case 

143 I C 499=1933 Cr C 632=34 Cr L J 
598=34 P L R 704 = 1 R 1933 Lah 361= 

[A 1 R 1933 Lah 388» 
--Confession—Court must accept or 

reject confession as whole 

142 f C 20 = 1933 Cr C 352=34 Cr L J 
318=34 P L R 349=19 A I Cr R 362 = 
I R 1933 Lah 171=A I R 1933 Lah 232. 

-Confession—Retracted — Retracted 

confession is of very little evidentiary 
value and before it can be acted upon, a 
Court of justice must be satisfied that it 

is corroborated bv other reliable evidence 
140 I C 194 = 33 Cr L J 935=1932 Cr C 
721=33 P L R 691 = 1 R 1932 Lah 695= 

A I R 1932 Lah 557. 

-Confession— Retracted — Evidence 

of approver is not good corroboration of 
retracted confession!, 

132 IC 185=1931 Cr C 648=32 Cr L J 
818=16 A I Cr R 190 = 1 R 1931 Lah 537= 

A I R 1931 Lah 408- 

-Confession — Accused’s confession 

being ■ only evidence against him, it 
must he taken as a whole 
1933 M Cr C 215=A I R 1933 Mad 888 (2). 

-Confession—Retracted—For acting 

upon it Court must be satisfied about its 
truth 

10 O W N 923=1933 Cr C 1317 = 

A 1 R 1933 Oudh 432. 

-Confession—Suspicion that accused 

may make untrue confession— Pact that 
such confession is made more than once 

is no reason for believing it 

10 o w N 923=1933 Cr C 1317= 

A I R 1933 Ouhd 43Z 
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CRIMINAL TRIAL—Confession 

-Confession—Retracted ■— Retracted 

confession unless proved to have been 

duly made and voluntary is inadmissible 
10 O W N 466=1933 Cr C 698=8 Luck 

518=A I R 1933 Oudh 315. 

""■^Confession—Retracted — Confession 
neither voluntary nor true is not suffi- ; 
cient for conviction 

145 I C 470 = 1933 Cr C 592=34 Cr L J ' 
1009=10 OWN 1108=6 R O 53 = 

A 1 R 1933 Oudh 265. 

-Confession—Retracted— Confession I 

voluntary and true subsequently retrac- j 
ted is sufficient without corroboration 
as against maker but not against co- 

143 I C 555 = 10 OWN 405 = 1933 Cr C 
605=34 Cr L J 395=1 R 1933 Oudh 181= 

A 1 R 1933 Oudh 263. 
-Confession — Rvidence of extra¬ 
judicial confessions can be believed 
when it is clear, consistent and con¬ 
vincing 

134 1 C 1018=1 R 1931 Oudh 426=33 
Cr L J 45=8 OWN 1062 = 17 A 1 Cr R 
212=1931 Cr C 994=A I R 1931 Oudh 415. 

-Confession — Retracted — If Court ' 


I CRIMINAL TRIAL—Confession 
its ordinary plain meaning 
I 132 I C 70=32 Cr L J 830=16 A I Cr R 
I 387=8 OWN 247. 

I-Confession—Part of confession is 

} found to be false—Bntire confession 
should not be rejected — It may bo 

believed in part and rejected in part 
132 1 C 70=32 Cr L J 830 = 16 A I Cr R 

387=8 OWN 247. 
-Confession --Extra judicial con¬ 
fession can be i- 'ied upon if it is 
corroborated by other evidence 

142 I C 474=14 P L T 82=12 Pat 241= 
34 Cr L J 349 = 1933 Cr C 404 = 
A I R 1933 Pat 149 (S B). 

-Confession—Exculpatory and incul- 

i patory element in statement of accused' 
—In absence of evidence to provo 
falsity of inculpatory statements con¬ 
fession as a whole should be rejected 
or accepted 

144 I C 160=34 Cr L J 804=1 R 1933 Pesh 
34 = 1933 Cr C 589=A I R 1933 Pesh 38 

-Confession—Retracted — Retracted 

confession has no value against other 
accused unless fully corroborated—Con- 


is satisfied that it is voluntary and true i 
it is sufficient for conviction I 

134 I C 876=1 R 1931 Oudh 412=33 f 
Cr L J 16=17 A 1 Cr R 161 = 1931 Cr C I 
996=8 OWN 1033=A I R 1931 Oudh 412 ' 

I 

-Confession—Implicating co-accused j 

—Corroboration required—Mere finding ■ 

of stains of blood held insufficient 1 

134 I C 876=1 R 1931 Oudh 412=8 OWN' 
1033=1931 Cr C 996 = 33 Cr L J 16^17 


fessing accused retracting confession and 
refusing to accept pardon offered— 

Value of confession is much weakened 

146 I C 303=1933 Cr C 1139 = 

A 1 R 1933 Rang 320. 
Confession—Conviction not based 
solely o.: confession—Exculpatory state¬ 
ment if false can be rejected — Other¬ 
wise confession must bo accepted or 
rejected as whole 


A I Cr R 161=A I R 1931 Oudh 412. ; 1933 Cr C 9i9=A I R 1933 Rang 204. 


-Confession—Retracted —Retracted | 

confession containing nothing of value 

except admission of his own guilt by ' 

accused does not justify his conviction j 
131 I C 72=1 R 1931 Oudh 184=8 OWN 
31 = 1931 Cr C 211=32 Cr L J 630 = 6 
Luck 582=A I R 1931 Oudh 83. 

' Confession—Confession of accused 
which he has voluntarily made and 
which ho is not able to explain away 

is alone sufficient for conviction 

132 1 C 70=32 Cr L J 830 = 16 A I Cr R 
_ ^ 387=8 OWN 247. 

Confession — Magistrate, before 
recording , confession taking every pre¬ 
caution to protect accused and satis¬ 
fying that it was not made through 
fear or inducement—Confession though 
subsequently retracted, is admissible i 
m evidence—Man:.j.of sound mind and j 

full age, making statement in ordinary 
simple language must be bound by 
the language of the statement and by 


Confession—Retracted—When caff 
be acted upon pointed out 

146 I C 180=1933 Cr C 1043 = 
A I R 1933 Sind 313 (2); 

-Confession—Retracted—Production 

of hatchet by accused from place acces¬ 
sible to others has no corroborative 
value Benefit of doubt should be given 
to accused 

146 i C 180=1933 Cr C 1043 = 
A I R 1933 Sind 313 (2). 

Conviction 

-Conviction — When not sound — 

Communal riot cases—It is unsafe to 
convict on the evidence of one witness 
alone, unless there is satisfactory cir¬ 
cumstantial evidence in addition 

14 L R A Cr 204=20 A I Cr R 90= 

A I R 1933 All 834. 

Conviction~“Evidenco of perjured 
witness corroborated by circumstantial 
or other evidence is not sufficient for 
conviction unless such evidence by 
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CRIMINAL TRIAL—Conviction. 

itself is sufficient, 

144 I C 383 = 19 A I Cr R 321=1933 A L J 
581 = 14 L R A Cr 109 = 1933 Cr C 684 = 
I R 1933 All 426= 34 Cr L J 765 = 

A 1 R 1933 All 401 

-^Convicfcion — lilvideoce —Uncorro¬ 
borated retracted confession of co¬ 
accused like approver’s evidence is not 
BUfiicien t for conviction—Corroboration 

necessary even where both exist 

143 I C 67 = 34 Cr L J 489=55 All 91=13 
L K A Cr 157=1933 Cr C 42 = 1932 A L J 
1125=18 A I Cr R 393=A I R 1933 All 31. 

—Conviction — No provision in spe¬ 
cial law excluding application of 
geoeral criminal law—Applicability of 
latter cannot be excluded — Both laws 
applicable — Punishment should not be 

given twice, hut onlv or^co 

136 1 C 91^-! R 1932 All 139 = 33 Cr L J 
236 = 53 All 642=1932 Cr C 27 = 1931 
A L J 986 = A I R 1932 All 18. 

-“Conviction—When not sound— As¬ 
sessor—Dress worn by assessor which is 
not against rulo of public decency nor 
intended to be insulting to Court—Judge 

cannot fire assessor 

35 B L R 1025 -A I R 1932 Bom 478. 

--Conviction — Nature of proof — 

Merely because accused’s story is false is 
not sufficient—Prosecution theory must 

be onlv theory compatible with facts 

145 1 C 814 = 37 C W N 426= 
1933 Cr C 967=A I R 1933 Cal 603. 

-Conviction—Evidence—Evidence of 

larnbardar and zaildar by itself is in¬ 
sufficient for conviction 

A I R 1933 Lah 407. 

•-—Conviction — Evidence—Testimony 

of accomplice—It is highly unsafe to 

base a conviction on their testimony 

without independent corroboration 

34 P L R 836 

— Conviction — Evidence — Person 

against whom otVenco is nob proved 

should not be punished 

136 I C 5=33 Cr L J 220=33 P L R 443 = 

1932 Cr C 426=13 Lah 573 = 

I R 1932 Lah 181=A 1 R 1932 Lah 345 

-Conviction—Evidence—Evidence of 

witnesses disbelieved against five accused 
inus^ 1>M convincing for convicting sixth 

130 I C 410=1931 Cr C 102 = 32 P L R 259 
=1 R 1931 Lah 282 = 32 Cr L J 522 = 
15 A ICr R 539 = A I R 1931 Lah 38 

--Conviction—Accused charged under 

one section hue should have been charg¬ 
ed under another—Both offences sum¬ 
mons cases — Magistrate should alter 


I CRIMINAL TRIAL—Conviction. 

‘ conviction to one under proper section 
129 I C 635=32 Cr L J 432=1 R 1933 Mad 
528=1931 Cr C 324 = 1931 M W N 641= 

4 M Cr C 11 = 59 M L J 479= 
32 M L W 754=A I R 1931 Mad 228. 

-Conviction — Offender punishable 

: under two penal enactments can be puni- 

* shed under one or other but not under 

both 

1 129 I C 451=1931 Cr C 32=1930 M W N 

529=1 R 1931 Mad 259=33 M L W 205= 
I 32 Cr L J 354 = 4 M Cr C 139= 

15 A I Cr R 452=A I R 1931 Mad 18. 

-Conviction—Person cannot be con¬ 
victed for two distinct offences on same 
; set of facts 

140 I C 49 = 33 Cr L J 849=1932 Cr C 672 
= 28 N L R 233 = 1 R 1932 Nag 1182= 
j AIR 1932 Nag 121 (FB). 

I -Conviction—When not sound—Sanc- 

i tion necessary—Prosecution sanctioned 
I under one section—Accused found not 

I 

guilty cannot be convicted of another 
offence 

AIR 1933 Nag 358. 

-Conviction—When not sound*—Ke- 

jection by Magistrate of prosecution story 
I as told by witnesses—Magistrate cannot 
build up theory of his own and convict 

accused on basis of that 

A I R 1933 Oudh 566. 

-Conviction — Setting aside — Ke- 

I tracted confession only evidence—Con- 

{ viction should be set aside 
! 1933 Cr C 1277=10 OWN 937= 

I AIR 1933 Oudh 404. 

I - Conviction — What constitutes proof 

1 of guilt is bundle of facts serving medi¬ 
ately or immediately to convince mind 
’ of truth of prosecution story—Absolute 
certainty is improbable—Judge should 

look for a high degree of probability 

143IC 129=10 OWN 585=34 Cr L J 
538 = 1933 Cr C 775=1 R 1933 Oudh 161 = 

A I R 1933 Oudh 340. 

-Conviction—Ground for—Statement 

alone of accused cannot form ibasis of 

valid ronviofcion 

145 I C 359=10 OWN 506=1933 Cr C 
432=8 Luck 397=34 Cr L J 935= 
6 R O 43=A I R 1933 Oudh 226. 

-Conviction—Grounds for—Weakness 

of defence to prove innocence is no 

ground for conviction 

145 1 C 359=10 O W N 506=1933 Cr C 
432 = 8 Luck 397 = 34 Cr L J 935 = 
6 R O 43=A I R 1933 Oudh 226, 

-Conviction — Evidence'—Contradic¬ 
ting statements in first information re- 
I port and in the trial Court—Evidence 
not corroborated by. other witnesses 
Conviction cannot be based on such 
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CRIMINAL TRIAL—Conviclion | 

statetDPnt 

143 1 C 55=10 OWN 7=1933 Cr C 279= 

34 Cr L J 498 = 8 Luck 301 = 

I R 1933 Oudh 154=A 1 R 1933 Oudh 148 | 

-Conviction - Oflence requiring cer¬ 
tain facts — Conviction for, cannot be 
changed to one for otfence requiring dif- | 

ferent set of facta ' 

139 I C 76=33 Cr L J 709=13 Pat 732= i 
1 R 1932 Pat 201 = 1932 Cr C 638= 
11 Pat 392=A I R 1932 Pat 241. 

I 

-Conviction — When not sound— 

Circumstantial evidence along with other 
evidence not inconsistent with innocence 
of accused—Conviction should not be 
passed 

A I R 1933 Pesh 94 

• 

-Conviction — When not sound — 

Charge on one set of facts—Conviction 
on any other set of facta—Conviction is ^ 
illegal 

1933 Cr C 795 = A I R 1933 Sind 225 ' 

Court’s Duty 

-Court’s duty — Ascertainment of ' 

truth must be primary duty of Courts— 
Discretion of trial Court in matter of be¬ 
lieving or disbelieving witnesses should 

not be fettered by anv general rules ! 

1933 A L J lli9=14 L A Cr 379= , 
20 A I Cr R 299=A 1 R 1933 All 896. 

-Court’s duty—Accused not claiming i 

protection of Court, but re'^dy to forego * 

his liberty—If no offence is proved Court 

should not accommodate accused, but 

protect tax payer : 

145 I C 736=1933 Cr C 984=34 Cr L J 

1053=1933 A L J 1112= 
A 1 R 1933 AH 612. 

-Court’s duty—Duty of police, Ma¬ 
gistrates and Judges with regard to ad¬ 
ministration of justice in criminal cases 
pointed out—Duty of police is to inves¬ 
tigate for search of truth and not for 

colleoting evidence to secure conviction j 
144 I C 207 = 1933 A L J 590 = 1933 Cr C 
480=19 A I CrR 395=14 L R A Cr 132 = 
34 Cr L J 689 = 55 All 379 = 1 R 1933 
All 399=A I R 1933 All 314. 

-Court’s duty—Criminal law should ! 

not be interpreted with canons of civil 
law 

139 I C 153=33 Cr L J 719=54 All 411= i 
I R 1932 All 535 = 17 A I Cr R 262 = 
1932 Cr C 561 = 13 L R A Cr 43 = 
1932 A L J 570= A I R 1932 All 44 1. 

["Court’s duty—Accused pleading in¬ 
sanity Prosecution evidence showing 
that accused indicated abnormality of : 
mind on previous occasions—Court must 
watch his interests with unusual degree ' 


CRIMINAL TRIAL—Court’s Duty 
oi care 

139 I C 147 = 33 Cr L J 714 = 1932 Cr C 
231=17 A 1 Cr R 189 = 1 R 1932 AH 536= 
13 L R A Cr 31=A I R 1932 All 233, 

-Court’s duty—Court examining con¬ 
fession produced before it must consider 
circumstances under which it comes to 
be made 

133 I C 593 = 12 L R A Cr 117=16 A I Cr R 
158=32 Cr L J 1052=1931 A L J 1000 = 
I R 1931 AH 705=1931 Cr C 961= 

A 1 R 1931 AH 609. 

-Court’s duty—It is not the duty 

of Judge to find any and every reason 
possible and accept any and every argu¬ 
ment to whittle away significance and 

the defects of prosecution 

133 I C 593=12 L R A Cr 117=1 R 1931 
AH 705=16 A I Cr R 158=32 Cr L J 1052= 
1931 A L J 1000=1931 Cr C 961= 

A I R 1931 All 609. 

-Court’s duty — Magistrates must 

convict if evidence is ’sufficient—Who 

seta law in motion is immaterial 
137 I C 8=34 BLR 275=1932 Cr C 296= 
I R 1932 Bom 241 = 33 Cr L J 462= 

A 1 R 1932 Bom 256. 

-Court’s duty—M agist rate should dis¬ 
countenance methods by prosecution ad¬ 
opted to obtain conviction bv ho^k or crook 
1933 Cr C 1375=A I R 1933 Cal 800 

-Court’s duty—Court sliould deter¬ 
mine guilt of accused upon evidence bo- 
fore it and nob on findingot' fact by civil 
Court 

137 I C 163=59 Cal 136=1 R 1932 
Ca! 275=1932 Cr C 262 = 33 Cr L J 441= 

A 1 R 1932 Cal 293. 

-Court’s duty—Court can order par¬ 
ties to make full disclosure of relevant 
facts and can visit punishment upon 
party avoiding to do so—Crown stands in 

same position as ordinarv litigant 

132 I C 515=1931 Cr C 697 = 32 Cr L J 
909 = 1 R 1931 Lah 611=12 Lah 623 = 
32 P L R 498=A 1 R 1931 ^ah 473. 

-Court’s duty — Court should find 

what offence is committed if allegefl 
offence is doubted 

141 I C 273 = 28 N L R 298=1933 Cr C 78 = 

34 Cr L J 145 = 1 R 1933 Nag 55= 

A 1 R 1933 Nag 36. 

-Court’s duty — Evidence—Several 

constructions possible about incident— 

One most favourable to accused should 

bs put 

132 I C 270=1 R 1931 Oudh 270 = 8 OWN 
685=32 Cr L J 851 = 1931 Cr C 817=: 
16 A I Cr R 486:=A I R 1931 Oudh 385. 

-Court’s duty—Mere fact that ac¬ 
cused is young does not justify not pas¬ 
sing of death sentence—Iversons under¬ 
standing nature of act are liable to ex- 
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ORIMINAL TRIAL—Court's duty 
tr 0 rQ 0 penaHy of law 

128 I C 80 = 1 R 1931 Oudh 16=7 OWN 
767=1930 Cr C 965=32 Cr L J 83= 1 

A 1 R 1931 Oudh 89 (1). I 

-Court’sduby—Magistrate should not j 

act solely on report of police—He should j 
record evideuce of parties and come bo ) 
decision on it I 

14 P L T 639=A I R 1933 Pal 698 (1). i 

-Court’s duty—Admission of counsel 

about correctness of conviction does nob 

relieve Court of the necessity of arriving • 

at its own conclusion i 

142 1 C 841 = 13 P LT 702=11 Pat 807= i 
1933 Cr C 253=34 Cr L J 427=1 R 1933 , 

Pat 180=A I R 1933 Pat 100. 

-“Court’s duty—Practice—Adminis¬ 
tration of justice can be done only by 
particular procedure 

136 1 C 842 = 33 Cr L J 349 = 1 R 1932 
Pal 129 = 1932 Cr C 136 = 12 P L T 937= I 

A I R 1932 Pat 72. 1 


-Court’s duty—Trial Court should 

exclude inadmissible evidence though 
not ohiected to 

133 I C 449=1 R 1933 Pat 369=!2 P L T 
471 = 1931 Cr C 793=32 Cr L J 1025 = 
17 A I Cr R 115=A I R 1931 Pat 345. 

Court’s duty — Magistrate should 
carefully exercise his powers of prelimi- 

narv investigation and inqtiiry 

132 I C 822 = 32 Cr L J 950 = 1931 Cr C 
865=9 Rang 239 = 1 R 1931 Rang 214 = 

A J R 1931 Rang 225 (F B). 

-Court’s duty—Case involving ques¬ 
tion of life or death — Judge should test 
the evidence and protect interests of ac¬ 
cused if defence advocate re uains supine 

A I R 1933 Rang 378. 

Court’s duty — Complicated and 
riilticulb question of law and fact arising 
Magistrate in grave charges should 
foinmib accused to Sessions — Duty of 
Alagistrate laid down 

141 I C 256 = 34 Cr L J 187 = 193 2 Cr C 935 
= 10 Rang 495 = 1 R 1933 Rang 18 = 

AIR 1932 Rang 193. 


I 


i 

i 

I 

( 


< 


-Court's duty—Courtsshould comply | 

tullv and carefully with requirements of ' 


S 377, r, P. C. 

140 I C 23=1932 Cr C 587 = 33 Cr L J 900 
^ I R 1932 Sind 170 = A 1 R 1932 Sind 143 

—"-Courts duty — Court can take judi¬ 
cial notice of matters of universal noto- 

« 

vioty hut it cannot into case kno%vledge i 

of j)revious conduct of accused which it 

kuows only as individual observer 
132 IC 476 = 1 R 1931 Sind 92=32 Cr L J ! 
923=17 A I Cr R 39=1931 Cr C 719 = 25 

SLR 2 13 = A I R 1931 Sind 127. 


I) K F K N C15 


-Defence—Magistrate should afford i 

all facilities to the accused even when ^ 


CRIMINAL TRIAL—Defence 

he has discretion in that matter 
139 I C 330=33 Cr L J 752=1 R 1932 AH 
554=18 A I Cr R 98=13 L R A Cr 100= 
1932 Cr C 306=A I R 1932 All 327. 

-Defence—Authority of Corporation 

to refuse licence can be questioned by 
wav of defence in criminal Court 

144 I C 198=37 C W N 344 = 1933 Cr C 
322=60 Cal 689=34 Cr L J 693=1 R 1933 

Cal 525=A I R 1933 Cal 243. 

-Defence— Guilt — Fact that man 

makes false defence does not prove that 
he is euilbv 

146 I C 364=34 P L R 639=1933 Cr C 

1409=A I R 1933 Lab 946. 

■-Defence — Accused having large 

number of injuries on his leg—Accused 
not explaining as to how he gob wounds 
—No other evidence against accused—’ 
Held that accused's complicity in crime 
is nob proved 

1933 CrC 1116=A 1 R 1933 Lab 871. 

-Defence — Knowledge of law—Ig¬ 
norance of accused cannot be presumed 
129 1 C 229=32 Cr L J 262 = 3 M Cr C ?223 
= 1 R 1931 Mad 229=32 M L W 285=59 

MLJ 114=1930 M W N 350= 

A I R 1931 Mad 42. 

-Defence—Over-xealous relation at¬ 
tempting to establish alibi— It is no 
ground for concluding accused to be 
guliby 

10 O W N 923=1933 Cr C 1317= 

A I R 1933 Oudh 432. 

-Defence—The weakness of the de¬ 
fence must not be allowed to bolster np 
a weak case for the prosecution which 
must not only establish the guilt of the 
accused bub should establish it beyond 
reasonable doubt 

9 O W N 451. 

-Defence—Right of .private defence 

can be pleaded alternatively with alibi 
— This defence should not be denied 
merely because accused does nob specifi¬ 
cally lead it 

1933 Cr C 1342=A I R 1933 Pat 568. 

^—Defence—-New defence raised at the 

late stage — Circumstance is against 

defence unless ifc could be raised earlier 
144 I C 812=1933 Cr C 1010=34 Cr L J 
828 = 6 R P 12=A I R 1933 Pat 481. 

-Defence—Facts indicating only one 

reasonable inference—Accused to escape 
consequences of that inference must 
olVer alternative inference equally pro¬ 
bable 

135 ! C 81=10 Pat 590=1 R 1932 Pat 1 = 
1931 Cr C 912=12 P L T 864 = 33 Cr L J 
111=17 A I Cr R 254=A I R 1931 Pat 384. 

Evidence—Accomplice 
-Evidence—Accomplice—Evidence of 
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CRIMINAL'TRIAL—Evidence—Accomplice 

accomplice should be accepted with 
great caution 

145 I C 470=1933 Cr C 592=34 Cr L J 
1009=10 C W 'N 1108=6 R O 53= 

•A 1 R 1933 Oudh 265« 

-Evidence—Accomplice — Evidence 

Act, S. 133 should be read with S. 114, 

Illus. (b) — Testimony of accomplice is 

generalLy' tainted 

136 1 C 321=1 R 1932 Oudh 113 = 8 OWN 
1240=16 A I Cr R 441 = 1932 Cr C 43=33 
_ _Cr L J 2 87=A1R 1932 Oudh 11. 

-Evidence—Accomplice— Conviction 

based on evidence of accomplice—Court 
must consideT how far he is corrobora¬ 
ted in material particulars affecting 

«ach individual accused 

1933 Cr C 261=34 Cr L J 476=1 R 1933 

Pat 187=A I R 1933 Pat 112, 

-Evidence— Accomplice — Evidence 

necessary for corroboration must be 

independent testimony — Corroboration 

need not be direct—It is sufficient if it 

is merely circumstantial evidence of 

accused’s connection with crime—'But 

it must show that story of accomplice 

that accused committed crime is true 
133 Cr C 261=34 Cr L J 476=1 R 1933 Pat 

187=A I R 1933 Pal 112. 

-Evidence—Accomplice—Evidence of 

accomplice must be regarded with sus¬ 
picion 

145 I C 251 = 1933 Cr C 641=34 Cr L J 
929=6 R R 32=A I R 1933 Rang 116. 

Evidence—Admissibility 

-Evidence — Admissibility—Objection 

to admissibility of evidence cannot be 
taken in appeal 

142 I C 653 = 1933 Cr C 236=34 Cr L J 430 

=A I R 1933 Cal 190. 

-Evidence—Admissibility — Irregu¬ 
larity in search does not atlect admis- 
eibilitv of property found 

142 I C 639=1933 Cr C 233=34 Cr L J 

369=A I R 1933 Cal 187. 

Evidenci:—Admission 

-Evidence—Admissions—Admissions 

by accused must he taken as a whole 
144 I C 383=19 A I Cr R 321 = 1933 A L J 
581 = 14 L R A Cr 109=1933 Cr C 684 = 1 R 

1933 All 426 = 34 Cr L J 715 
= A I R 1933 All 401. 
Evidence—Admission—No evidence 
except accused’s own statement or 
admission. His admission must either 
be taken as a whole against him 

or not to be taken into considera- 
oion at all 

138 I C 217=33 Cr L J 570=18 A I Cr R 

326=33 P L R 287. 

Evidence Appreciation of 

Evidence Appreciation of—Decoity 


CRIMINAL TRIAL—Evidence-Appreciation 
—Evidence.of approver and some of con¬ 
fessing accused showing share of each of 
accused was particular amount in money 
coins—Practically all accused either pro¬ 
ducing or accounting for that particular 
sum in cash—Cumulative effect of this 
evidence must have weight in deciding 
whether story of approver and confes¬ 
sions are true or not 

I 137 I C 174=34 B L R 303=56 Bom 172= 
1932 Cr C 398=33 Cr L J 396=1 R 1932 

Bom 232=A 1 R 1932 Bom 286 

I -Evidence— Appreciation of— Some 

of eyewitnesses proving prosecution case 

—Rest of same party not examined—No 

presumption in favour of defence—This 

question considered by lower Court—It 

1 is no ground for interference in revision 
I 141 I C 636=60 Cal 149=1 R 1933 Cal 153 
= 1932 Cr C 893=36 C W N 1038= 
34 Cr L J 181=A I R 1932 Cal 871, 

"Evidence—Appreciation of —Evi¬ 
dence on both sides of interested nature 
—Truth of story and guilt of accused 
should be judged from surrounding cir¬ 
cumstances 

I AIR 1933 Lah 1055. 

—Evidence— Appreciation of— Pro¬ 
secution evidence .must be judgel on its 
I own merits aod not on version of accu- 
I sed 

1933 Cr C 1101=A I R 1933 Lah 808, 

-Evidence— Appreciation of— Evi- 

! dence disbelieved by trial Judge should 

not be relied on in ayireal 
142 I C 20 = 1933 Cr C 352=34 Cr L J 318 
=34 P L R 349=19 A I Cr R 362=1 R 1933 

Lah 171=A I R 1933 Lah 232 

-Evidence—Appreciation of—Opinion 

of trial Judge regarding veracity of wit¬ 
nesses is of great va'ue 

144 I C 942 = 10 OWN 323=1933 Cr C. 

560=34 Cr L J 858 = 6 R O 22 = 

A I R 1933 Oudh 254. 

-Evidence — Appreciation of— Evi- 

I dence fully analyzed — All things in 
favour of defence considered— Some ac- 
! cused convicted on testimony ofwitnes- 
j sea who were disbelieved as to rest of 
; accused — Conclusions of trial Judge 

should not be disturbed 

142 1 C 813=9 OWN 1049=1933 Cr C 
102 = 34 Cr L J 377 = 1 R 1933 Oudh 132 = 

AIR 1933 Oudh 62. 

-Evidence—Appreciation of— Sbren- 

^ gth of evidence must be considered be- 
fore and not after conviction 
14 2 I C 474 = 14 P L T 82 = 12 Pat 241=34 
] Cr R L J 349=1933 Cr C 404= 

1 AIR 1933 Pat 149 (S B,) 

[-^Evidence— Appreciation of— Mur- 
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CRIMINAL TRIAL-Evid ence-Appriciation of 

derer coDtinuiLg to wear bloodstained 

articles—It is common experietice 

142 I C S41=rl3 P L T 702 = 11 Pat 807== 
1933 Cr C 253 = 34 Cr L J 427 = 1 R 1933 

Pat 180 = A 1 R 1933 Pat 100. 

Evidence—Appreciation of— Party 
with story not believable as to essen¬ 
tials—It is not that no part oi the story 
can he relied on to convicfci^accused 

135 I C 81 = 10 Pat 590=1931 Cr C 912 = 
1 R 1932 Pat 1 = 12 P L T 864 = 33 Cr L J 
111 = 17 A I Cr R 254 = A I R 1931 Pat 384 

Evidence— Appreciation of— Minor 
discrepancies will always be found 

where honest witnesses come to depose 
144 I C 664 = 1933 Cr C 530 = 3 4 Cr L J 

808 = 1 R 1933 Sind 194 = 
A I R 1933 Sind 166. 

Evidence—Aitroveh 

■ Evidence — Approver—Approver’s 

evidence— Corroboratory evidence need 

not directly connect accused with offence 
^35 BLR 1040=A IR 1933 Bom 482 

Evidence—Approver— Evidence of 
guilty knowledge by approver has not 
much wpighb 

134 1 C 1121=35 C W N 1270 = 1 R 193 2 
Cal 33=1931 Cr C 977 = 33 Cr L J 19 = 

17 A I Cr R 170 = A I R 1931 Cal 697 (S B). 

Evidence — Approver—Approver’s 
evidence which is changing in material 
particulars on different occasions should 
not be believed 

A I R 1933 Lah 987. 

-lijvidonco — Approver— Approvers 

having ample opportunity to consult 
each other before bocotning approvers— 
They sliould not 1>0 considered as corro¬ 
borating each other 

14G I C 364=34 P L R 639 = 
1933 Cr C 1409 = A I R 1933 Lah 946. 

Evidence—Approver—It is not safe 
to convict upon the uncorroborated evi¬ 
dence of an appr<^vor 

142 I C 823 = 34 Cr L J 450 = 
33 P L R 13 = 1 R 1833 Lah 273. 

-Jjvidence — Approver— Custody — 

Approver cannot lie detained in custody 
of the 

135 I C 132 = 33 Cr L J 162=17 A I Cr R 
314=1931 Cr C 704=1 R 1932 Lah 64 = 

22 P L R 728 = A 1 R 1931 Lah 480. 

-Evidence — Approver — Approver 

must ho rcg<arded as witness and nob a.s 
accused 

132 I C 519=1931 CrC 70 0 = 32 Cr LJ 
913 -32 P L R 493=12 Lah 635= 
17 A I Cr R 20 = 1 i< 1931 Lah 615 = 

A I R 1931 Lah 476. 

\\h bnesses 


1 


-Evidence — ApiJrover — 

cannot be detained in poiice ctistody — 
.Approver being witness cannot he so 
detained unless shown by prosecution to 


1 CRIMIN AL»TRI AL—Evidence—Aprover 

occupy worse position than witness or 
accused person 

132 I C 519=1931 Cr C 700=32 Cr L J 913 

= 12 Lah 635=17 A i Cr R 20 = 
32 P L R 493=1 R 1931 Lah 615= 

A I R 1931 Lah 476. 

-Evidence—Approver— Evidence of 

approver can be corroborated by confes¬ 
sion of CO-accused 

142 I C 87=11 Rang 4 = 34 Cr L J 286= 
1933 Cr C 452 = 19 A I Cr R 418= 
I R 1933 Rang 29=A I R 1933 Rang 57. 

Evidence—CircuiMSTantial 

Evidence—Circumstantial— Princi- 
ciplestobe followed laid down—Circum¬ 
stances must be proved beyond reason¬ 
able doubt and must be clearly connected 
with fact sought to be proved—Inference 
sought to be drawn from such circum¬ 
stances nuust be incompatible with in¬ 
nocence 

129 I C 677 = 1931 Cr C 43=52 C L J 417= 

35 C W N 169 = 32 Cr L J 418= 

A 1 R 1931 Cal 11. 

Evidence —• Circumstantial—Cir¬ 
cumstantial evidence in forgery cases— 
Evidence of fraud must not fall short of 
proof 

144 1 C 301 = 1933 Cr C 542 = 34 PLR694 
= 34 Cr L J 714 = 1 R 1933 Lah 440= 

A 1 R 1933 Lah 308. 

I’jvidence — Circumstantial — 
Grounds for conviction—Mere abscond- 

ing of accused proves nothing 
I 130 I C 410=1931 Cr C 102=32 P L R 259 
= 32 Cr L J 522 = 15 A I Cr R 539 = 

I R 1931 Lah 282=A I R 1931 Lah 38. 

Evidence — Circumstantial—Cir¬ 
cumstantial evidence must point unmis¬ 
takably to the point sought to be proved 
—Little weight should be attached to 
extra-judicial confession — Suspicion,. 

however great, is not sullic’enr. 

137 1 C 63 = 9 OWN 170 = 33 Cr L J 379 = 

I R 1932 Oudh 199=17 A I Cr R 456 = 

1932 Cr C 879=7 Luck 623 = 
A I R 1932 Oudh 324. 

-Evidence—Circumstantial—It must 

be reasonably inconsistent with theory 

of innocencs 

134 I C 401=8 OWN 517=1 R 1931 Oudh. 

353=32 Cr L J 1184=6 Luck 658= 
1932 CrC 592=A I R 1932 Oudh 251 (2). 

■-Evidence ■— Circumstantial'— Cir¬ 

cumstantial evidence to base a conviction 

thereon must be absolutely conclusive 
1933 Cr C 1349=A I R 1933 Pat 606. 

-Evidence—Circumstantial—Circum¬ 
stantial evidenceif convincing is most 
cogent 

142 I C 613=14 P L T 96 = 1933 Cr C 511 = 

34 Cr L J 395=1 R 2933 Pat 165= 

A 1 R 1933 Pat 189 


( 
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CRIMINAL TRIAL—Evidence—Conduct CRIMINAL TRIAL—Evidence—Examination 

LjVIDENCE — Conduct <^ence unless accepted hv witness 

-Evidence - Conduct-Presence of 139 , CJ4|=36^C W NJ06...932^Cr 

accused on spot of offence is not per so AIR 1932 Cal 375. 

““'?45'rc 359=10 OWN 506=1933 Cr C -Evidence-Examination - Accused 

A-yo—Q I ..-u OQ 7 _ -34 Cr L J 935— c»n never be examined as witness 

6 R O 43=A 1 R 1933 Oudh 226^ ; 132J^C SI 9 = l|31^Cr^C 7^00^3 2 CrL J 91^^ 

-Evidence — Conduct — Subsequent | 493^1 r 1931 615=AIR 1931 Lah 476. 

conduct of accused by itself is not suffi- I-Evidence—Examination — In trial 

“' 42 "! cV 9 “ 2 =‘l 933 C^®C 3 29=34 Cr L J 386 S. 124-A Penal Code, accused at 

=I R 1933 Pesh 11=A IiR 1933 Pesh 28. ■ ipfusiDg to take part in trial, but 

Evidence—Corroboration I subsequently demanding opportunity to 

-Evidence’ — Corroboration — Evi- | cross-examine prosecution witness—Sub- 

denco of perjured witness corroborated sequently accused professing his inabi- 

by circumstantial or other, evidence is lity to cross-examine witnesses not being 

not sufbcient for conviction unless such provided with their statements and 

evidence bv itself is sufficient claiming to call them in defence 

144 1 C 383 = 19 A I Cr R 321=1933 A L J I Refusal to allow opportunity to cross- 

581 = 14 L R A Cr 109=1933 Cr C 684= i examine or to allow prosecution wit- 

1 R 1933 All ^36=34 CrLJ 765._ , nggggg called in defence held to be 

AIR 1933 All 401, , , , , . • • iu 4 . • i 

_ Tji r* u 4 .* T? i unreasonable and to prejudice the trial 

Evidence Corroboration Evi- 134 i c 580=32 P L R 13=1931 Cr C 306 

dence of approver—A circumstance can- ; =32 Cr L J 1202=1 R 1931 Lah 964= 

not furnish corroboration if it is suscep- ^ AIR 1931 Lah 186. 

tible of innocent explanation ^-Evidence—Examination — Accused 

35 BLR 10<^0=A 1 R 1933 Bom 482. ; cannot defeat ends of justice by merely 

Evidence Corroboration Probabi- , refusing to answer questions — Court 

lity of approver s story is no ground for may draw reasonable inferences from 

dispensing with corroborative evidence ' such refusal as provided by Criminal 

35 B L R 1040=A I R 1933 Bom 482. | p ^ g Evidence Act. S. 114. 

-Evidence—Corroboration — \\ here lUyg 

first statement requires corroboration 131 |*c 277 = 1931 Cr C 298=32 Cr L J 684 
from independent sources, such corro- =16 A 1 Cr R 314=1 R 1931 Lah 405= 

boration cannot be sought in accom- AIR 1931 Lah 178. 

plice’s evidence recorded in Sessions j -Evidence — Examination — Disal- 

Courb lowing cross-examination so as to seek 

143 1 C 797 = 1933 Cr C 223 = 34 Cr L J 638 explanation from witness is erroneous 
=I R 1933 Cal 482=A I R 1933 Cal 146. ! 143 1 c 17=1933 Cr C 610 =34 Cr L J 505 

-Evidence—Corroboration — Appro- ! =29 N L R 251=1 R 1933 Nag 153= 

ver’s evidence corroborated by indepen- | AIR 1933 Nag 136. 

dent testimony against some accused but-Evidence—^Examination — Counsel 

rejected in its entirety against another 1 cannot be compelled to disclose ques- 


accused—Evidence must be rejected as 

against all accused 

1933 Cr C 1116=A I R 1933 Lah 871. 

Evidence—Credibility 

-Evidence —Credibility — Suspicion 

ofPol ice cannot be treated as evidence 


bions he desires to put in cross-exami¬ 
nation 

131 1 C 138=32 Cr L J 666=1931 Cr C 198 

= A I R 1931 Sind 38. 

Evidence—Expert 
-Evidence—Expert—Report of che- 


138 1 c 704=33 Cr L J 677 =19 A I Cr R 5 I niical examiner containing quantita- 


= 33 P L R 182. 

■ Evidence — Credibility — Fact that 
on a previous occasion a person had 
acted as a witness in a house search is 
not a strong reason for distrusting his 
evidence 

144 1 C 240 = 29 N L R 67=1933 Cr C 364 
= 34 Cr L J 721=1 R 1933 Nag 227 = 

A I R 1933 Nag 99. 

Evidence—Examination 

Evidence Examination—Sugges¬ 
tions by pleader do not amount to evi- 


tive analysis — It should be shown bo 
Medical Officer conducting post mortem 
to explain medico legal inferences to 
be drawn from report 

A 1 R 1933 All 837. 

-Evidence — Expert — Evidenco of 

chemical examiner — Examiner must 

give in his report opinion and grounds 

on which opinion is based 
144 I C 357=1933 Cr C 664=14 L R A Cr 
162 = 20 A I Cr R 33=1 R 1933 All 414=34. 

Cr L J 754=A 1 R 1933 All 394. 
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CRIMINAL TRIAL—Evidence—Expert | 

-Evidence — Expert — Medical evi¬ 
dence—Consent need not be put down 

in writing I 

141 I C 622=60tCaI 179 =I R 1933 Cal 148 i 
= 34 Cr L J 177 = 1932 Cr C 728 = 36 C W N ' 

1152=A I R 1932 Cal 723. i 

-Evidence—Expert—Opinion of im¬ 
perial Serologist is entitled to great 
weight 

145 I C 470 = 1933 Cr C 592=34 Cr L J 
1009 = 10 OWN 1108=6 R O 53= I 

A I R 1933 Oudh 265. 

-Evidence—Expert—Court should not 

he guided by any medico-legal theory ' 

opposed to law * 

135 I C 384=8 OWN 1221=1932 Cr C 
50=33 Cr L J 163 = 17 A I CrR 307 = 

7 Luck 341 = 1 R 1932 Oudh 32= ! 

A I R 1932 Oudh 18. j 

Evidence — Intention 
-Evidence — Political views of ac¬ 
cused are relevant consideration—Evi- ' 

dence Act, S. 14 I 

1933 Cr C 433=A I R 1933 All 498. | 

-Evidence—Intention—A person in- I 

tends whatever he gives others reason¬ 
able grounds for supposing that he does 
intend 

137 I C 817=33 Cr L J 537 = 9 OWN 350. 

Evidence—Motive 

-liViJence—Motive—Case of murder 

by poison—Points to be proved seated 

—Mere motive of accused to cause death 

of deceased will not dispense with proof 

144 I C 357 -1933 Cr C 664=14 
L R A Cr 162 = 20 A I Cr R 33 = 1 R 
1933 All 414=34 Cr L J 754 = 

A I R 1933 All 394. 

-Evidence—Motive — J^xistence of 

hostility as motive for criminal act has 
no more value than circumstantial evi¬ 
dence 

135 I C 838 = 33 Cr L J 201 = 1932 
Cr C 226=13 L R A Cr 48 = 54 All : 
350=17 A I Cr R 270 = 1 R 1932 All 

102=1932 A L J 162 = 
A 1 R 1932 All 228. 

-Evidence—Motive—Mere motive is 

not siiHicient evi(lenc‘^ of crime 

137 I C 681=33 Cr L J 501 = 18 A I Cr R 
210 = 33 P L R 86=1932 Cr C 216 = 1 R 
1932 Lah 349=A I R 1932 Lah 195. 

-Evidence — Motive — Enmity is , 

double-edged weapon , 

10 O W N 976=1933 Cr C 1369= ( 

A I R 1933 Oudh 457. | 

-I’iVidence—Motive —Enmity ;s a i 

double edged weapon, and what ! 

would be a reason for the murder might ' 

well be u reason for fabrication of a 

false case , 

10 O W N 742=1933 Cr C 1049= 1 

A 1 R 1933 Oudh 372. I 


CRIMINAL TRIAL—Evidence—Motive 

-Evidence— Motive—Prosecution is 

not bound to furnish evidence of motive 
of accused 

143 I C 129 = 10 OWN 585=34 Cr L J 
538 = 1933 Cr C 775=1 R 1933 Oudh 

161=A IR 1933 Oudh 340. 

-Evidence — Motive — Prosecution 

need not prove adequate motive for 

commission of crime by accused 

146 1 C 381 = 10 OWN 557=1933 
Cr C 780=A I R 1933 Oudh 333 

-Evidence—Motive—Absence of ad 

equate motive is immaterial where evi 

dence as to commission of crime is cleat 

144 I C 769=1933 Cr C 669=10 
OWN 642=34 Cr L J 838=6 R O 10= 

A 1 R 1933 Oudh 299. 

-^Evidence—Motive — No direct evi¬ 
dence—Evidence as to motive need not 
be considered 

145 I C 470 = 1933 Cr C 519=34 
Cr L J 1009 = 10 OWN 1108=6 R O 

53=A I R 1933 Oudh 265. 

-‘Evidence—Motive—Motive is im¬ 
material when there is sufficient evi¬ 
dence 

90 WN 1191, 

-Evidence—Motive—Evidence as to 

motive should not be considered at first 

—Proper course is to examine evidence 

as to commission of crime first 

131 I C 439 = 1 R 1931 Oudh 199=1931 
Cr C 241=8 OWN 107 = 15 A I Cr R 
489 = 32 Cr L J 697 = 6 Luck 475= 

A I R 1931 Oudh 119. 

--Evidence—Motive — Motivo of ac¬ 
cused equally consistent with his in¬ 
nocence and guilt—In absence of cor¬ 
roboratory evidence of guilt he cannot 
be convicted 

14 P L T 494 = 1933 Cr C 1166= 

A 1 R 1933 Pat 517. 

Evidence—Onus 

Evidence—Onus—Forgery —- Onus 
is on prosecution 

138 I C 708 = 34 BLR 598 = 1932 Cr C 
572 = 56 Bom 304=33 Cr L J 666=1 R 
1932 Bom 423=A I R 1932 Bom 406. 

-Evidence—Onus— Death resulting 

from injuries caused by accused—Onus 

is on accused to show that his aot JS 

covered by any of exceptions—Accused 

can show this even from prosecution 

evidence 

A I R 1933 Lah 1055. 

-Evidence—Onus — Murder — Two 

persons seen together and shortly after¬ 
wards one of them found to have been 
murdered—No onus rests on survivor to 

explain how deceased met his death 

137 I C 59 = 33 Cr L J 411 = 18 A I Cr R 
19 = 33 P L R 23=1932 Cr C 255=1 R 1932 

Lah 291=A I R 1932 Lah 243. 
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Criminal TRIAL—Evidence—Onus 1 

-Evidence—Onus of proof—Difference 

between, in civil suit and proceedings 

under S. 476 Gr. P. C. — In former it is 

on plaintiff, in latter on prosecution 

139 I C 543=33 Cr L J 860=1 R 1932 Pal ' 
245 = 13 P L T 370=1932 Cr C 640= j 

A I R 1932 Pat 243. 

-Evidence—Onus—Burden of proof | 

—Best available evidence must be pro- | 
duced 

139 I C 616=33 Cr L J 864=11 Pat 523 = 

1932 Cr C 496=13 P L T 288= 

1 R 1932 Pat 251=A I R 1932 Pat 215. 

-Evidence—Onus—Burden of proof 

primarily lies on prosecution—Both pro¬ 
secution and defence case full of un¬ 
truths—Accused should not be convicted 

144 I C 430 = 1933 Cr C 642=34 Cr L J 

794=1 R 1933 Rang 108= 

A 1 R 1933 Rang 117. 

Evidence—Procedure 

-Evidence—Procedure—Execution of 

document may be proved like any other 
fact 

145 I C 481 = 1933 A L J 799=14 L R A 
Cr R 259=20 A 1 Cr R 145=34 Cr L J 967 = 

1933 Cr C 1202=6 R A 65 = 
A 1 R 1933 All 690. 

-Evidence—Procedure — Police ofi&- 

oer’s opinion should not be accepted as 

final on question of fact in all cases 
145 I C 1031=1933 Cr C 1062=6 R P 223 = 

A I R 1933 Pat 499. 

Evidence—Quantum of 

-Evidence — Quantum of Evidence 

suflicient to make out prima facie case 
produced—Further evidence need not be 
oalled—All evidence on same point need 
not be called before committing Magis¬ 
trate—Notice however is necessary if 
fresh evidence is tendered at Sessions ' 

trial * 

145 I C 481 = 1933 A L J 799 = 14 L R A , 
Cr R 259 = 20 AI Cr R 145 = 1933 Cr C 

1202=34 Cr L J 967 = 6 R A 65 = 

A 1 R 1933 All 690. 

-Evidence—Quantum of —In crimi¬ 
nal trial quantity of evidence required 
does not varv with enormitv of crime 

144 I C 664 = 1933 Cr C 530=34 Cr L J 

808=1 R 1933 Sind 194=. 
A 1 R 1933 Sind 166 

Evidence—Rejection op 

Evidence—Rejection — of Affidavit 
by prosecution witness that evidence 
given by her is false produced at time of 
appeal cannot be taken notice of' 

A I R 1933 Lah 998. 

Evidence Rejection of — Prosecu¬ 
tion case false and manufactured in ma¬ 
terial and vital particulars and supported 
by perjured evidence—Court should throw 
out whole case and not search for some 


CRIMINAL TRIAL—Evidence—Rejection of 
onus 

truth in it 

1933 A L J 1119=14 L R A Cr 379= 
20 A I Cr R 299=A I R 1933 All 896. 

-Evidence—Rejection of— Evidence 

discarded against some accused should 

not be relied on against others 

10 O W N 937=1933 Cr C 1277 = 

A 1 R 1933 Oudh 404. 

-Evidence—Rejection of—Alibi evi¬ 
dence will be rejected when evidence as 

to commission of crime is satisfactory 

145 I C 817=10 OWN 753=1933 Cr C 
1047=6 R O 72=A I R 1933 Oudh 369. 

-Evidence— Rejection of — Sessions 

Judge should not reject sworn testi¬ 
mony on a priori reasoning and far¬ 
fetched speculation 

143 I C 129 = 10 OWN 585=34 Cr L J 
538=1933 Cr C 775 = 1 R 1933 Oudh 161= 

A I R 1933 Oudh 340. 

-Evidence—Rejection of—Clear and 

consistent evidence of eye-witnesses 
should not be rejected merely because 

of minor discrepancies 

146 I C 381 = 10 OWN 557 = 1933 Cr C 

780=A I R 1933 Oudh 333. 

Evidence—Reliability 

-Evidence — Reliability— Story of 

prosecution and evidence in support of 
it, garbled and distorted— True facts 
overlain with mass of lies making it 
practically impc ssible to disentangle them 
from {aUehr»ods—Maxim falsus in nno 
falsns inoitinihxis does nob apply— Con- 
victicn cannot be.legally based upon such 
tainted evidence 

145 I C 359=8 Luck 397=34 Cr L J 935= 
6 R O 43 = 1933 Cr C 432=10 OWN 506= 

AIR 1933 Oudh 226. 

-Evidence—Reliability— Prosecution 

witnesses considered unreliable in case 

of some accused—Their evidence must 

he closelv shifted as regards others 
141 1 C 751=9 OWN 1146=1933 Cr C99= 
34 Cr L J 243 = 1 R 1933 Oudh 82= 

A I R 1933 Oudh 59. 

-Evidence—Reliability — Story of 

occurrence in its fundamental aspects 
found to be untrue— Evidence of the 
prosecution witnesses who have obvi¬ 
ously conspired together to tell that 

I false storv can rarely he accepted 
141 I C 786=13 P LT765 = I R 19 33 Pat 87 

i Evidence—Statement 

-Evidence—Statement — Unsworn 

statement of witness, apart from special 

ca«e9, cannot heused against accused at all 
131 I C 575 = 53 C L J 4 27=35 C W N 
I 731 = 193 1 Cr C 497=1 R 1931 Cal 463 = 32 
Cr L J 768=58 Cal 1404=16 A 1 Cr R 
1 401=A 1 R 1931 Cal 401 (F B). 
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CRIMINAL TRIAL—Evidence — Statement ) 

-Evidence—Stateiuent—Statement o' 

■witness against persona other than one 
caliiog him is not evidence ior complain- ^ 
ant 

131 I C 238=1931 Cr C 137=32 Cr L J 
672 = 1 R 1931 Lah 398=12 Lah 385 = 

A 1 R 1931 Lah 57. 


-Evidence—Sbatemeot — Headman j 

cannot examine witness in inquiry— 
Statement made to headman can be used ! 
onlvunder Evidence Act Ss. 145 and 157 > 


144 I C 369=1933 Cr C 644=34 Cr L J 

781 = 1 R 1933 Rang 105= . 
A I R 1933 Rang 119. - 


Evidence—Sufficiency op 

-Evidence—Sufiiciency of—Standard 

of proof is same for all charges—Nature 
of sentence cannot affect question of 
proof 

14 L R A Cr 204 = 20 A 1 Cr R 90 = 

A I R 1933 All 834. 

-Evidence—Sufficiency of—Letters 

typed on same machine—Writer of such 

letters is not necessarily same—Internal 

evidence is necessary to prove identity 

of the writers 


t 


145 1 C 481=1933 A L J 793=14 L R A 
Cr R 259 = 20 A I Cr R 145 = 34 Cr L J 
967=1933 Cr C 3202 = 6 R A 65 = 

A i R 1933 All 690. 


-Evidence — Sufficiency of—Accused 

being near scene of murder is alone not 
sufficient—In absence of evidence to' 
show conspiracy to kill or injure de¬ 
ceased, accused connot be held guilty 
under S. 323 read with S. 147/109, Penal 
Code 

137 I C 65 = 33 P»L R 145=1932 Cr C 
278r-33 Cr L J 375 = 1 R 1932 Lah 273 = 

A 1 R 1932 Lah 254 (2). 

-Evidence—Suliicieucy of—Blood¬ 
stains—Accused’s clothes stained—That 
fact alone is not sufficient — But failure of 
accused to give explanation makes such 

ovidenno corroborative evidence 

16 N L J 186=A 1 R 1933 Nag 352. 


-Evidence—Sulficiency of—Greater \ 

part of prosecution evidence untruthful 
—Accu‘«ed cannot be convicted on re¬ 
sidue without corroboration i 

10 O W N 976=1933 Cr C 136 = 

A I R 1933 Oudh 457. 

-I’lvidence—Suliicieucy of—Adultery 


— Evitlonce held not sufficient 
143 1 C 55=10 OWN 7 = 1933 Cr C 279 — 
34 Cr L J 498 = 8 Luck 301-1 R 1933 Oudh 

154 = A { R 1933 Oudh 148. 

Evidence—Sufficiency of—Prosecu¬ 


tion case supported by probabilities and 
circumstances can be accepted even in 


CRIMINAL TRIAL- Evidence- Sufficiency oE 

the absence of independent witnesi^ea 
rl43 1 C 656=1933 Cr C 274 = 10 OWN 
389=34 Cr L J 609 = 1 R 1933 Oudh 196= 

A I R 1933 Oudh 123. 

Evidence—Value op 
-Evidence—Value of—Perjured evi¬ 
dence is of no value even though there 

is corrohora^orv evidence 

1933 A L J 1119=14 L R A Cr 379=20* 
A 1 Cr R 299 = A I R 1933 All 896. 

-Evidence—Value of—Evidence of 

perjured witness is of no value 

14 L R A Cr 204 = 20 A I CrR 90= 

A 1 R 1933 All 834. 

-Evidence—Value of—Reports agree¬ 
ing on main facts are valuable 

1933 Cr C 870=A I R 1933 All 535. 

-Evidence—Value of—Evidence of 

prosecution witnesses false against some 

accused—Value as against other accused 

stated—It should not be at all relied on 

where witness is perjuring 

144 I C 207=1933 A L J 590=1933 Cr C 
480 = 19 A I Cr R 395=14 L R A Cr 132= 
34 Cr L J 689 = 55 All 379=1 R 1933 All 

399=A 1 R 1933 All 314. 

-Evidence—Value of—Comparison of 

footprints after two months—Original 

tracks not preserved — Evidence has no 

value 

1933 Cr C 399=A I R 1933 Lah 299. 

-Evidence—Value of—Evidence of 

association of accused with deceased i& 
insignificant 

140 I C 194=33 Cr L J 935=1932 Cr C 
721 = 33 P L R 691 = 1 R 1932 Lah 695=^ 

A I R 1932 Lah 557. 

-Evidence—Value of—Tracker—Evi¬ 
dence given bv—Value of is verv little 
140 I C 194 = 33 Cr L J 935 = 1932 Cr C 
721=33 P L R 691 = 1 R 1932 Lah 695=^ 

A I R 1932 Lah 557. 

-Evidence— Value of—If complain- 

auts choose to suppress the real facts and 
give false or unreliable evidence inlorder 
to implicate their enemies the only 
result is that the persons who are pro¬ 
bably guilty have to be acquitted 
139 1 C 740 = 33 Cr L J 932 = 9 OWN 145. 

-Evidence—Value of — Consistency 

is not the only test of truth of state¬ 
ment—Probability of story, nature of 
witnesses and corroboration from ex¬ 
ternal circumstances and such other 
factors must bo considered 

14 P L T 494=1933 Cr C 1166 = 

A I R 1933 Pat 517. 
-Evidence—Value of —Person char¬ 
ged of theft—Possession ot f alse key in ab¬ 
sence of other’evidence held of no value 
135 I C 267 = 1 R 1932 Sind 27=33 Cr L J- 
106=1931 Cr C 525=A 1 R 1931 Sind 154. 
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CRIMINAL TRIAL—Evidence— Witness ^ 

Evidence— Witness I 

-Evidence—Witness—Search witness 

—It is not usual to call every search 
witness 

139 I C 873=55 C L J 439=1 R 1932 Cal 
667=1932 Cr C 464 = 59 Cal 1361 = 33 
Cr L J 854=A I R 1932 Cal 474. j 

-Evidence—Witness—Whether wit¬ 
ness is necessary or not should be deter- i 
mined by complainant and not by | 
Magistrate 

A1 R 1933 Nag 374. ' 

■-Evidence —Witness— Oral testi- i 

mony of witness is evidence only when 

right and opportunity to cross-examine 

ejcists — Otherwise it is mere statement 
140 1 C 689=1932 Cr C 838=34 Cr L J 
58=19 A I Cr R 77=9 OWN 782 = 1 R 
1933 Oudh 10=A I R 1932 Oudb 298. 

Evidence—Miscellaneous 

-Evidence—Prosecution is not under 

obligation to call all relevant evidence; ' 
and presumption under S. 114, Ulus, (g). 
Evidence Act, need not be raised simply | 
because prosecution does not call cer¬ 
tain witnesses 

146 I C 378=1933 Cr C 964=37 C W N 

1098=A 1 R 1933 Cal 600. 

-Evidence—Prosecution story untrue 

—Judge can arrive at theory of actual 
happenings if he can fairly do soon evi¬ 
dence I 

131 I C 536=32 Cr L J 736=12 P L T 516= 

1 R 1931 Pat 216 = 1931 Cr C 787 = 

A I R 1931 Pat 339. 
EiRST INPOPMATION 

-First information — Evidence of 

witness whose name is not mentioned in 
first information report cannot be rejec¬ 
ted only on that reason 

A 1 R 1933 Lab 1005 (2). 

-First information— Reports do not 

prove themselves and have to be ten¬ 
dered under one or other provisions of 
Evidence Act—They can be used either 
to corroborate witnesses under S. 157 
or S. 32 (l) or to impeach his credit 
under S. 155 or to contradict him 
under R. 145, Evidence Act 

135 I C 668 = 1931 Cr C 167=17 A I Cr R 
361=33 Cr L J 183 =1 R 1932 Lab 124 = 
_ AIR 1931 Lab 103. 

*•" "First information—Report if proved 

Yiiay be valued as one of res gestae 

130 I C 410 = 1931 Cr C 102=32 P L R 
259=32 Cr L J 522 = 15 A I Cr R 539=1 R 

1931 Lab 282=A I R 1931 Lab 38. 
—^ First information— First informa, 
tion report is not substantive piece of 
evidence It can be used merely by 
way of corroboration or contradiction— 
It is inadmissible for proving that facts 


CRIMINAL TRIAL—Identification 
stated are correct 

137 I C 79 = 18 A I Cr R 114=1 R 1932 Oudb 
195=7 Luck 552=33 Cr L J 381 = 1932 

Cr G 162 = 9 OWN 32 = 
A 1 R 1932 Oudb 99. 

Identification 

-Identification parade— Magistrate 

conducting parade should take intellgent 

interest in proceeding 

146 1 C 364 = 34 P L R 639=1933 Cr C 

1409=A 1 R 1933 Lab 946. 

-Identification— Value of— Identi¬ 
fications made at night during a dacoity 
or when the people are terrorized are 

generally of verv little value 

1933 Cr C 399=A 1 R 1933 Lab 299. 

-Identification— Each case is to be 

judged on its own facts 
142 1 C 699=34 P L R 405 = 1 R 1933 Lab 
241 = 1932 Cr C 626=A I R 1932 Lab 488. 

-Identification — Failure of some 

witnesses to identify culprit does not 

render identification by other witnesses 

valueless 

131 I C 277 = 1931 Cr C 298 = 32 Cr L J 
684 = 16 A 1 Cr R 314=1 R 1931 Lnb 405 = 

A I R 1931 Lab 178. 

, -Identification — Boy identifying at 

' different times only three suspects as 
four **wroDg men”—Identification is not 
entitled to much weight and does not 
supplement other discarded or untrust¬ 
worthy evidence 

142 I C 831=9 OWN 954 = 1933 Cr C 89 = 
35 Cr L J 382=1 R 1933 Oudh 134 = 

A I R 1933 Oudh 49. 

-Identification—Points to be con¬ 
sidered are (l) number of persons other 
than those suspected picked out (2) 
consistency of identifications made at 
different times (3) Was sufiiciently large 
number of persons paraded (4) Did any 
witness pick out large number of men 

as to create suspicion 

141 I C 511=9 OWN 766 = 
193 2 Cr C 791 = 34 Cr LJ 197 = 

1 R 1933 Oudh 7 1=A I R 1932 Oudh 287. 

-Identification—Evidence of identity 

should be approached with caution 

137 I C 79=18 A I Cr R 114 = 

I R 1932 Oudh 195 = 7 Luck 552= 
33 Cr L J 381=1932 Cr C 162 = 
SOWN 32=A I R 19320udh 99. 

-Identification—Identification of ac¬ 
cused shouU b" beyond reasonable doubt 
1933 Cr C 1061=A I R 1933 Pat 496. 

j -Identification—Value of — Prosecu- 

• tion witness discreditable — No value- 

sliould be given to identification by him 

138 I C 614=33 Cr L J 641 = 
18 A I Cr R 360=1932 Cr C 196= 

I 1 R 1932 Sind 81 = A 1 R 1932 Sind 55. 
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CRIMINAL TRIAL—Irregular procedure 

Irregular Procedure 

-—-Irregular procedure—Trial means all 
proceedings including sentence —* Sen¬ 
tence altered in absence of accused is 
illegal 

145 I C 209 = 3 M L W 635= 
1933 Cr C 1302=34 Cr L J 886 = 
1933 A L J 1025=A I R 1933 P. C. 218 (P C.) 

-“Irregular procedure — Accused — 

Arrest of person on charge under S. 241, 
Penal Code — Confession recorded by 
Magistrate—Release of such person with¬ 
out trial or order of discharge or pardon 
and using him as prosecution witness— 

Procedure is irregular 

143 1 C 467 = 1933 Cr C 686 = 
34 Cr L J 568 = 10 OWN 678= 

20 A I Cr R 285=1 R 1933 Oi.dh 174= 

A I R 1933 Oudh 305. 

-Irregular procedure—Prisoner’s con¬ 
sent cannot cure defect in mode of 

criminal proceedings 

128 I C 209 = 1 R 1933 Oudh 17= 
7 O W N 97 2 = 32 Cr L J 91 = 
1931CrC 273=15AI CrR 32 2 = 
6 Luck 386=A I R 1931 Oudh 113. 

JUI>GMENT 

-“Judgment—Evidence for and against 

accused must be fairly stated—Einding 

must be justified by evidence 

143 I C 67=34 Cr L J 489 = 
55 All 91=13 L R A Cr 157 = 
1933 Cr C 42=1932 A L J 1125= 

18 A 1 Cr R 393=A 1 R 1933 All 31. 

-Judgment — Finding based on pre¬ 
sumption without evidence is illegal 

140 I C 78=33 Cr L J 866 = 
13 L R A Cr 41 = 17 A 1 Cr R 230 = 
1932 A L J 213=1 R 1933 All 620= 
1932 Cr C 293=A I R 1932 All 324. 

-.Tiidgrnont—Matter should not ordi¬ 
narily be expunged 

142 I C 587 = 27 SLR 13=1933CrC 219= 
34 Cr L J 367 = 1 R 1933 Sind 105= 

A 1 R 1933 Sind 91. 

-Judgment—Eibellous remarks should 

nob be made without opportunity to 

explain 

142 1 C 587 = 27 SLR 13=1933 Cr C 219= 
34 Cr L J 367=1 R 1933 Sind 105= 

A 1 R 1933 Sind 91. 

Powers op Court 

-Powers of Court—It is more impor¬ 
tant that Courts should be a shield for 

innocent than a sword for guilbv 

144 I C 383=1933 A L J 581 = 

19 A I Cr R 321 = 14 L R A Cr 109= 
1933 Cr C 684=1 R 1933 All 426 = 


I CRIMINAL TRIAL—Practice 

lower Court based on credibility of 

witnesses—Appellate Court can reverse 

only on very clear proof of error 

1933 Cr C 1077=A 1 R 1933 Sind 325. 

Practice 

-Practice — Person released under 

Criminal P. G., S. 169 — Prosecution 

, launched against such person on evidence 

' disclosed by him in certain case — Such 

practice should be discouraged 

144 I C 380=1933 Cr C 682= 
14 L R A Cr 176=1933 A L J 735= 
20 A I Cr R 47=1 R 1933 All 420= 
34 Cr L J 761=A I R 1933 All 399 

I -Practice—Discussion as to whether 

a retracted confession was voluntary or 

not—It is desirable that jury are out of 

Court and accused examined in their 

I absence as to what took place between 

police and ■'ccused 

145 I C 863=A I R 1933 Cal 835. 

-Practice- In dealing with trials of 

criminal cases ex .’ aneous considerations 

are to be excluded 

I 140 I C 550=36 C W N 722=56 C L J 231 
= 1933 Cr C 71 = 34 Cr L J 36=19 A I Cr R 
113=1 R 1933 Cal 8=A I R 1933 Cal -36. 

-Practice—“Prima facie” means that 

J there is ground for proceeding and does 
; not mean “proof” 

I 134 I C 1045=1931 Cr C 759 = 54 C L J 
253=1 R 1932 Cal 5=36 C W N 16=33 Cr 
I L J 3=59 Cal 275=A I R 1931 Cal 607. 

' -Practice—Committal proceedings — 

Deliberately refraining pronouncement 

i of guilt or not wdiether correct— {Quaere) 
140 I C 539 = 33 P L R 1068 = 1933 Cr C 119 

= 34 Cr L J 39=1 R 1933 Lah 7= 

A I R 1933 Lah 39. 

I-Practice — Mistakes in recounting 

I facts must be avoided at all costa 
137 I C 59=33 Cr L J 411 = 18 A I Cr R 19 
= 33 P L R 23=1932 Cr C 255=1 R 1932 

Lah 291=A 1 R 1932 Lah 243. 

-Practice—Case is not to be decided 

on principle of recording votes or count¬ 
ing of heads 

133 1 C 865=32 P L R 405=1931 Cr C 689 
=32 Cr L J 1079=1 R 1931 Lah 833= 

A I R 1931 Lah 465. 

--Practice — Order should not be 

passed behind the back of party without 

giving opportunity to adduce evidence 

A I R 1933 Nag 374. 

-Practice—Conclusion of trial Court 


34 Cr L J 765 —A I R 1933 All 401. j supported by probabilities of case should 
-Powers of Court—Magistrate has no ' ho upheld 

power to send case filed in his Court to ’ 10 O W N 482=1933 Cr C 596= 

another district himself AIR 1933 Oudh 269. 

AIR 1933 Pat 643 (1). -Practice — Time of post-mortem 

-l^owers of Court—Finding of fact of should bo recorded to determine time of 
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RIMINAL TRIAL—Practice 

death ^ ^ 

131 I C 439=1 R 1931 Oudh 199=1931 Cr C 
241=8 OWN 107=15 A I Cr R 489= 

32 Cr L J 697=6 Luck 475= 

A I R 1931 Oudh 119. 

—Practice — Criminal Courts should 

protect possession given by rent Courts 

irrespective of nature of possession 
144 I C 241=1933 Cr C 587= 14 P L T 570 i 
34 C L J 728=1 R 1933 Pat 224= 1 

AIR 1933 Pat 194. 

-Practice—It is more important to 

administer justice strictly than to punish 

offender 

133 I C 449=12 P L T 471 = 1931 Cr C 793 
=1 R 1933 Pat 369=32 Cr L J 1025=17 A I 

Cr R 115=A I R 1931 Pat 345. 

PROCEDDRE 

-Procedure — Charge — Number of , 

persons charged with offence of murder . 
—They can also be charged and convicted | 
under S. 201, I. P. C. 

141 IC 116=13 LR ACr 109=1932 A L J , 
801=18 A I Cr R 138=54 All 792=34 Cr L 
J 107 = 1933 Cr C 332=1 R 1933 All 57 = 

A I R 1933 All 178 (2). 

-Procedure—Existence of civil remedy 

is no bar 

140 I C 97=33 Cr L J 884 = 1933 Cr C 52= 

A 1 R 1933 All 42. 

-Procedure—Bail — Accused cannot 

be deprived of their liberty except in due 

course of law 

139 I C 330=33 Cr L J 752=1 R 1932 All 
554=18 A ] Cr R 98=13 L R A Cr 100= 
1932 Cr C 306=A I R 1932 AI1327. 

-Procedure — Jurisdiction — High 

Court Bench acting without jurisdiction— 

Only remedy is to move Local Government 

145 I C 937 = 38 C W N 25= 
A 1 R 1933 Cal 870. 

-Procedure — Jurisdiction — Com¬ 
mander of steamship complaining against 
members of crew of rioting and causing 
grievous hurt while on high seas — Pro¬ 
cesses not served as accused were not to 
be found at addresses given — Subse¬ 
quently accused surrendering themselves 
—Case transferred to Third Presidency 
Magistrate — Third Presidency Magis¬ 
trate had jurisdiction to proceed with 
trial athough there was no evidence 
showing that accused were in Calcutta 
when complaint was made 
143 I C 774=60 Cal 44=1933 Cr C 222= 
34 Cr L J 631=1 R 1933 Cal 477 = 

A I R 1933 Cal 145. 
^ Procedure— Nolle prosequi is granted 
in case of vexatious attempt to harass 
accused 

134 I C 1045=1931 Cr C 759=54 C L J 253 
=I R 1932 Cal 5=36 C W N 16=33 Cr L J 
3=59 Cal 275=A I R 1931 Cal 607. 


CRIMINAL TRIAL—Procedure 

-Procedure—Investigation—Crime of 

serious and brutal nature committed by 
large number of persons should be in¬ 
vestigated by senior and experienced 
officer 

1933 Cr C 1116=A 1 R 1933 Lah 871. 
-Procedure — Investigation — In¬ 
vestigating officer should not identify 
himself with one who is suspected by 

relations of deceased 

1933 Cr C 1116=A I R 1933 Lah 871. 

-Procedure — Juriediction — Two 

Courts having concurrent jurisdiction— 

Seisin of case by one Court dees not oust 

jurisdiction of other Court 

34 P L R 672=1933 Cr C 1108 = 

A 1 R 1933 Lah 852. 

-Procedure—Charge—Charge on facts 

alleged—Enmity between two factions— 
While members of one faction were dis¬ 
persing members of the other came with 
spears, dabs etc.—One person stabbed 
by spears to death—Unlawful assembly 
held guilty under S. 302 with S. 149, 

I P C 

1933 Cr C 883=A I R 1933 Lah 661. 

■-Procedure—Attorney—Power of at- 

tornev is not necessary 

143 I C 477 = 1933 Cr C 267=34 Cr L J 616 
=I R 1933 Lah 356=A I R 1933 Lah 145. 

I-^Procedure—Plea of guilt- -Plea of 

I guilt refers not to section of criminal 

statute, but to acts alleged 

138 I C 400=33 Cr L J 646 = 33 P L R 278 
= 1932 Cr C 492 = 1 R 1932 Lah 470 = 

I AIR 1932 Lah 363. 

I-Procedure—Investigation—It is not 

good to abandon investigation and to 

resume it after long delay as it seriously 

) prejudices accused 

i 136 I C 5 = 33 Cr L J 220 = 33 P L R 443 = 
1932 Cr C 426=13 Lah 573=1 R 1932 
Lah 181=A I R 1932 Lah 345. 

-Procedure — Bail — Whether bail 

i should be granted to accused depends on 

! exigencies of particular case 

134 1 C 490=32 Cr L J 1175 = 1932 Cr C 
26=32 P L R 383=1 R 1931 Lah 938= 

A 1 R 1932 Lah 16. 

-Procedure—Attachment — Attach¬ 
ment of property to recover fine from son 
—Father objecting that it was his own 
property — Magistrate not making in¬ 
quiries himself, but dismissing father’s 
application on Naib Tahsildar’s report— 
Magistrate’s procedure held to be un- 

warranted and attachment was set aside 
131 I C 912=32 Cr L J 812=1931 Cr C 783 
1 =16 A I Cr R 399=A I R 1931 Lah 543 (1). 

-Procedure—All charges and counter- 

i charges need not necessarily be tried by 
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CRIMINAL TRIAL—Procedure | 

same Court 

139 1 C 343 = 33 Cr L J 765=1 R 1932 Mad 
617 = 36 M L W 390 = 63 M L J 101 = 5 i 
M Cr C 197=1932 Cr C 506=1932 M W N ' 

634=A 1 R 1932 Mad 502. 

—-^Procedure — Procedure in Criminal \ 

P. C., must be followed—Where no such 
procedure is laid down certain observa¬ 
tions of High Court Judges need not be 
followed where they will cause miscar¬ 
riage of justice 

139 1 C 343=33 Cr L J 765 = 1 R 1932 Mad 
667 = 36 M L W 390 = 63 M L J 101 = 5 
M Cr C 197=1932 Cr C 506=1932 M W N 

634=A 1 R 1932 Mad 502. 

-Procedure—Charge — Defect in, is 

curable in absence of prejudice ' 

131 1 C 458=1930 M W N 1041 = 3 M Cr C 
390 = 1 R 1931 Mad 522=1931 Cr C 321= 

32 Cr L J 753=35 M L W 98= , 

A 1 R 1931 Mad 225. 

-“Procedure—Jurisdiction—Trial and ; 

inquiry in different Courts—It is better i 

that both are conducted in the Court 

which has jurisdiction to consider both 
143 I C 77 = 1933 Cr C 315 = 34 Cr L J 519 ‘ 
= 29 N L R 201=1 R 1933 Nag 149 = 

A I R 1933 Nag 78. 

-Procedure—Jurisdiction— Juristic- [ 

tion is to determined by Criminal P G. | 
145 I C 550 = 1933 Cr C 75 = 34 Cr L J 1 
1038 = 6 R N 51=A 1 R 1933 Nag 33. 

-Procedure — Prosecution witness ; 

should be examined in Court and not in 

jail as accused person 

145 I C 470=1933 Cr C 592=10 O W N 
1108=34 Cr L J 1009=6 R O 53 = 

A I R 1933 Oudh 265. 

-Procedure—Charge—Sessions Judge ' 

framing fresh charge should give his 

finding in re^noot of it 
143 1 C 55=10 OWN 7 = 1933 Cr C 279= 
34 Cr L J 498 = 8 Luck 301=1 R 1933 
Oudh 154=A I R 1933 Oudh 148. 

-Procedure— Jurisdiction — Serious 

defect iu conducting trial cannot be 

cured bv consent of pleader of accused 
128 1 C 209=1 R 1931 Oudh 17 = 7 OWN 
972 = 32 Cr L J 91=1931 Cr C 273=15 

A I R Cr 322 = 6 Luck 386 -- 
A I R 1931 Oudh 113. 

-Procedure—Charge—Objection as to 

frame of charge should be raised at an 

oarlv 1 

I 44 1 C 936=1933 Cr C 1030=14 P L T 
580 = 34 Cr L J 892 = 6 R P 130 = 

A I R 1933 Pat 488. 

-Procedure—Questions of title — 13x- 

luefisiou of opinion ou title must be 

limited to points necessary to determine 

pos^^ession 

139 I C 616 = 33 Cr LJ 864=11 Pat 523 = 

I R 1932 Pat 251=1932 Cr C 496=13 
P L T 288=A I R 1932 Pat 215. ; 


CRIMINAL TRIAL—Procedure 
-Procedure—Title bo property—Ques¬ 
tions as to, when should be gone into by 
Courts stated 

137 I C 693=33 Cr L J 509 = 13 P L T 193 
= 1932 Cr C 415 = 18 A I Cr R 255=1 R 
1932 Pat 156=A 1 R 1932 Pat 189. 

-Procedure—Investigation— Failure 

to conduct investigation properly does 
nob necessarily prejudice accused 

131 I C 17=1931 Cr C 390=12 P L T 393 
=32 Cr L J 638 = 15 A I Cr R 508= 

A 1 R 1931 Pat 150. 

-Procedure—Trial of summons case 

and warrant case together—Procedure 

for warrant case should be followed 
146 1 C 173=6 R R 75 = 1933 Cr C 1153= 

A I R 1933 Rang 343. 

-Pi-ocedure—Jurisdiction—Judge em¬ 
powered by Government to try oases 
under Ss. 121-A, 122, 121 and 396, Penal 
Code — Offence under S. 395 without 

murder cannot be tried by such Judge 
145 I C 251=1933 Cr C 641=34 Cr L J 929 

= 6 R R 32=A I R 1933 Rang 116. 

-Procedure — Jurisdiction — Gist of 

conspiracy»is agreement between parties 
—Place of conspiracy and not act in pur¬ 
suance of conspiracy determines juris¬ 
diction 

1933 Cr C 1130=A I R 1933 Sind 333. 
-Procedure—Jurisdiction—Person ab¬ 
road can be amenable to British India 

Courts by employment of agent 

1933 Cr C 1130=A 1 R 1933 Sind 333. 

-Procedure—Complaint—Every mem¬ 
ber of the public has right to set the law 

in motion by complaint 
134 I C 1004=25 SLR 9 = 1931 Cr C 734 
= I R 1931 Sind 156=33 Cr L J 41 = 

A I R 1931 Sind 116. 

PROSECOTION 

-Prosecution—Duty of—Prosecution 

has to prove guilt beyond reasonable doubt 

—There is no shifting of onus to accused 

A 1 R 1933 All 891. 

-Prosecution—All material witnesses 

for prosecution should be cnlled 
139 I C 87 3 = 55 C L J 439 = 1 R 1932 Cal 667 
1932 Cr C 464 = 59 Cal 1361=33 Cr L J 

854=A 1 R 1932 Cal 474. 

-Prosecution—Duty of—W ithholding 

of available evidence by prosecution, 
though likely to be treated as flaw in evi¬ 
dence. still each case depends upon its facts 
137 I C 691=33 Cr L J 497=33 P L R 580 
= 1932 Cr C 664 = 1 R 1932 Lah 347 = 

A 1 R 1932 Lah 500. 

Prosecution—Duty of — Prosecution 
nob proving case against accused—No in¬ 
ference from defence need be drawn 

136 1 C 5=33 Cr L J 220=33 P L R 443= 
1932 Cr C 426=13 Lah 573=1 R 1932 Lah 

181=A 1 R 1932 Lah 345. 
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CRIMINAL TRIAL—Prosecution 

-Prosscution—Duty of—Evidonce of 

approver musfc be fcaken with great cau¬ 
tion— It ii ust be corroborated in iinpor- 

■tant and material particulars 
132 I C 185=1931 Cr C 648=3 2 Cr L J 818 
= 16 A I Cr R 190=1 R 1931 Lah 537 = 

A I R 1931 Lah 408. 

-Prosecution—Duty of—‘Prosecution 

must establish all essential ingredi¬ 
ents of offence and cannot derive merit 
from failure of defence to cross-examine 

witnesses or take part in proceedings 
134 1 C 782=32 P L R 83=1931 Cr C 466 = 
32 Cr L J 1233=1 R 1931 Lah 990= 

A 1 R 1931 Lah 361. 

-Prosecution—Duty of—Prosecution 

is not bound to prove motive for commis¬ 
sion of offence—It is enoagh if it proves 
commission of offence 

146 1 C 381 = 10 OWN 557=1933 Cr C 780 

=A 1 R 1933 Oudh 333. 

-Prosecution — Duty of—Burden of 

proving guilt of accused is on prosecution 

— Prosecution cannot depend on sveakness 

•of defenca or inability of accuse! to 

prove innocence 

146 I C 381 = 10 OWN 557=1933 Cr C 

780=A 1 R 1933 Oudh 333 

-Prosecution—Duty of— Prosecution 

^should establish facts constituting of¬ 
fence 

143 I C 686 = 10 OWN 553=1933 Cr C 
672=34 Cr L J 614 = 1 R 1933 Oudh 189 

A I R 1933 Oudh 281. 

-Prosecution—Duty of Public Prose¬ 
cutor should place all evidence before 
Cjurt v.'hether in favour of or against 
accused 

145 I C 470=1933 Cr C 592 = 34 Cr L J 
1009 = 10 OWN 1108=6 R O 53 = 

A 1 R 1933 Oudh 285 

-Prosecution — Prosecution must 

iprove guilt of accused 

1933 Cr C 1360 = A I R 1933 Pat 598. 

-Prosecution — Prosecution should 

prove ingre-dients of offence — DifliouUy is 

nogroundfor exempting from such dutv 

144 I C 857=1933 Cr C 1162 = 34 Cr L J 
912=6 R P 134=A I R 1933 Pat 513 

• 

-Prosecution—Duty of—Prosecution 

iproving act all but some facta—-Court 
must see that facts proved amount to 
offence charged 

139 1 C 616=33 Cr L J 864=1 R 1932 Pal 
251 = 11 Pat 523 = 1932 Cr C 496=13 P L T 

288=A 1 R 1932 Pat 215. 

Prosecution — Duty of — Duty of 

Public Prosecutor is net to support at all 

costs.a theory but to investigate the of- 

•ence and to determine guilt or innocence 

A 1 R 1933 Rang 378. 

-Prosecution—Duty of—Public Pro- 

1031-33 T. D.—G5 & 66 


! CRIMINAL TRIAL-Prosacutian 
S:Outor must disclose to defenca any 
facts which will help defence 

A I R 1933 Rang 378. 

!-Prosecution—Duty of—ft is not 

I fair to ask accused to meat a cliarge in 

j respect of offence alleged to liavo been 

committed several years before 

A 1 R 1933 Sind 381. 

j Retrial 

i-Rstrial — Assessor determined to 

: help accused in course of trial is not pro- 
I per person to act as assessor—High Court 
j has power to order new trial with help 
of new assessors 

I 1933 Cr C 1385=A I R 1933 Lah 928. 

I -Retrial—Retrial may not be ordered 

when accused have received sufficient 
punishment 

135 I C 508 = 17 A I Cr R 316 = 
33 P L R 530=1931 Cr C 1071 = 
33 Cr L J 145=1 R 1932 Lah 108 = 

A I R 1931 Lah 767. 

-Retrial—Complaint under certain 

j sections—Charge and acquittal under 

I another — Retrial ordered—Trjing Ma- 

! gistrate cannot frame charge under sec- 

j tions complained against 

139 I C 852=35 M L V/ 623 = 

33 Cr L J 825=1932 M W N 1218-= 

5 M Cr C 346 = 1933 Cr C 109 = 

AIR 1933 Mad 65(2). 

-Retrial can bo ordered Irom any 

stage of criminal proceeding 

138 I C 618 = 33 Ci‘ L J 650 = 
1^32 Cr C 284 = 26 SLR 191 = 

1 R 1933 Sind 87=A ! R 1932 Sind 64. 

Revision 

j -Revision—Conviction by Magistrate 

—No application for revision or appeal 
I filed before District Magistrate or Ses¬ 
sions Judge—Revision application tiled 
in High Court by outsider — High Court 

may entertain application and interfere 
i 145 I C 736=1933 Cr C 984 = 

34 Cr L J 1053 = 1933 A L J 1 112 = 

A I R 1933 All 612. 

1 -Revision — Appeal against order in. 

comptent—Revision is always open 

A 1 R 1933 Luh 1019. 

-Revision—Finding of facts of lower 

Court are not usually interfered with in 

revision 

1933 Cr C 356 = A I R 1933 Lah 236. 

' -Revision—Theft case—Trial Court 

' ordering that certain money recovered 
should be restored to Mie complainant, 
Session Judge should not reverse that 
order ex p^rte 

1 136 I C 735 = 33 Cr L J 369 = 33 P L R 167. 

-Revision — Reasonable finding of 

' fact will not be interfered with—Fin. 

1 ding as to credibility of witness is 
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CRIMINAL TRIAL—Reviiion 
finding of fact 

A I R 1933 Nag 384. 
-Revision—Grounds challenging fin¬ 
dings of fact are not proper grounds for 
revision 

143 I C 835 — 10 OWN 47 = 
1933 Cr C 238=34 Cr L J 649 = 
I R 1933 Oudh 207=A I R 1933 OudU 117. 

--Revision — Application for vribh- 

drawal of cine by complainant is inad¬ 
missible in revision against conviction 
under S. 379, I. P C. 

139 I C 636=33 Cr L J 811 = 
18 A 1 Cr R 136=1932 Cr C 186 = 
9 O W N 116 = 1 R 1932 Oudh 369 = 

A I R 1932 Oudh 113. 

-Revision—Argument ad raisoricor- 

diam is out of pl'ice in Court of revision 
218 I C 275 = 1 R 1931 Oudh35 =7 O W N 
751 = 1931 Cr C 136 = 32 CrL J 124 = 
15 A I Cr R 346=A I R 1931 Oudh 80. 

-Revision—Whether license should 

be cancelled is for district authorities 

to consider—Court in revision sees only 

whether conviction and sentence are 

legal and proper 

138 1 C 275=1 R 1931 Oudh 35 = 
7 O W N 751=1931 Cr C 136 = 
32CrLJ 124=15AICrR 346 = 

A 1 R 1931 Oudh 80 . 

-^Revisioo—Jurisdiction must be ex- 

pfosslv granted 

145 I C 837 = 11 Rang 361 = 
1933 Cr C 1084 = 6 R R 64 = 
A I R 1933 Rang 288(FB). 

Sl-'-NTENCE 

-Sentenco—Political offences arising 

out of l)eliof of accused—Severe senten¬ 
ces defeat their objects 

145 I C 481 = 1933 A LJ 799 = 
34 Cr L J 967 = 14 L R A Cr R 259 = 
20 A I Cr R 145=1933 Cr C 1202 = 
6 R A 65=A I R 1933 All 690. 

-Sentence—A hired assissin who is 

convicted of murder cannot be de ilbwith 

leniently on the ground of youth when 

he is bwentv.hve voavs of age 

14 L R A’Cr 184 = 20 A I Cr R 55. 

-Sentence — Murder — Accused of 

weak intellect and subject to fits— 

Sentence of death is nob appropriate 

139 I C 147=33 Cr L J 714=1932 Cr C 
231=17 A I Cr R 189=1 R 1932 All 536 = 
13 L R A Cr 31=A I R 1932 All 233. 

— Sentence—Where accused do not 
fully appreciate that they are commit¬ 
ting breach of law their sentences 
should not he severe 

131 I C 477=33 B L R 325=1 R 1931 Bom 
301 = 1931 Cr C 3 46 = 3 2 Cr L J 723 = 

A I R 1931 Bom 202. 


I CRIMINAL TRIAL—Sentence 

I -Sentence—Respect for law under- 

; mined—Duty of Court to hold scaled 
I even—Excessive and vindictive senten- 
I ces undermine respect for law even 
, further 

i 12 I C 346 = 1931 Cr C 78=1 R 1931 Bom 
154=32 BLR 1506=32 Cr L J 283= 
: 55 Bom 220 = A i R 1931 Bom 70, 

! -Sentence—Tender age by itself is 

’ not sufficient to mitigate punishment— 
It should be considered with other cir> 
cumstances 

140 1 C 80=33 Cr L J 837 = 1933 Cr C 21= 

AIR 1933 Cal 1 (F B;- 

(-Sentence — Extenuating circum- 

I abanee—Accused brought bo bay during 

bis escape is not 

! 139 I C 213=33 Cr L J 722=1 R 1932 Cal 

603 = 1932 CrC 857= 

! AIR 1932 Cal 818 (F B)- 

• -Sentence—It is true that igno- 

i ranee of law is no excuse, but it should 
i be, in a^Narding sentence, taken into 
i consideration 

! 143 I C 113 = 56 C L J 539-=1933 Cr C 

411=34 Cr L J 518=A I R 1933 Cal 332. 


—Sentence—Whether fine is severe 

or not depends to a large extent on 

position and status of parson fined 

134 I C 1 129=33 Cr L J 28=1931 Cr C 
833 = 1 R 1932 CaJ 41=35 C W N 436 = 

A I R 1931 Cal 633. 


! -Sentence—Oourt should consider 

the crime and the circumsbances and not 
anything that may subsequently happen, 

I e. g. appealability ^ 

j 134 I C 536=32 Cr LJ 1181=1931 Cr C 

600 = 58 Cal 392=1 R 1931 Cal 840 = 

A I R 1931 Cal 448. 

--Sentence —Minor injuries —Senten¬ 
ce of one and half months is adeejuate 

34 P L R 68=1933 Cr C 545= 
; AIR 1933 Lah 311 (1). 


-Sentence—Act of accused very high 

handed and brutal—Rape comitted at 
the point of guns—Sentence was en¬ 
hanced from 3 to 5 vears 

138 I C 191=33 P L R 679=33 Cr L J 
564 = 1932 Cr C 621=1 R 1932 Lah 472 = 

A If? 10^9 i A 


i -Sentence—Two ofTeoces arising out 

I of same circumstances—Double senten¬ 
ces should not be imposed 

137 I C 141=33 P LR 449 = 33 Cr L J 
413 = 1932 Cr C 483=18 A I Cr R 60 = 
1 R 1932 Lah 298=A 1 R 1932 Lah 36S. 


--Sentence—Right of private defence 

exceeded — Culpable homicide not> 
amounting to murder—Transportation 
for life of accusod reduced to rigoroue 
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CRIMINAL TRIAL-*-Sentence | 

i^prisonmeot for ten years ^ 

138 I C 418=33 Cr L J 587=33 P L R 282 = 
1932 Cr C 425=1 R 1932 Lab 490 = 

A 1 R 1932 Lab 344 

-Sentence — Burglary is serious I 

offence and deserves deterrent punish- I 
ment 

137 I C 716=33 Cr L J 500=18 A I Cr R 
208=33 P L R 215=1932 Cr C 323= 

1 R 1932 Lab 346=A I R 1932 Lab 258. ’ 

-Sentence —Girl of 15 kidnapped— I 

Girl consenting—Accused 2l years old ! 

—Sentence of four years, rigorous im- ! 

prisonment was reduced to two years i 
135 1 C677=1932 Cr C 247=33 Cr L J 
190 = 17 A I Cr R 397=33 P L R 485 = 

I R 1932 Lab 149=A I R 1932 Lab 203. 

-Sentence—Person guilty of major 

offence is cuiltv of minor offence i 

140 I C 49=33 Cr L J 849=1932 Cr C i 
672=28 N L R 233=1 R 1932 Nag 118= i 

A]IR 1932 Nag 121 (F B). | 

-Sentence — Conviction based on | 

same transaction—Accused cannot be | 
punished twice i 

146 1 C 208=1933 Cr C 690=6 R N 80 ; 

A I R 1933 Nag 177. 

-Sentence—Punishment—No twice • 

punishment for same offence i 

142 I C 277=34 Cr L J 3 11 = 1932 Cr C 
909=28 N L R 302=1 R 1933 Nag 104= : 

A IR 1932 Nag 174. I 

-Sentence—Separate convictions for i 

Ss. 147 and 347 I. P. C., are legal—Aggre- i 
gate sentences should not exoced that I 
for graver offence i 

140 I C 752 = 34 Cr L J 81=1 R 1933 Pat ' 
19=1932 Cr C 852=13 P L T 588= : 

A 1 R 1932 Pat 335. : 

Sentence—Dacoity—Sentence was I 
reduced i 


CRIMINAL TRIAL — Stay Pending Civil Pro¬ 
ceedings of 

Simultaneous civil and criminal proceed¬ 
ings — Question whether which pro¬ 
ceedings, if at all, is to be stayed or 
both should bo allowed to proceed de¬ 
pends on circumstances of each case 

35 B L R 1054=A 1 R 1933 Bom 485. 

"’Stay pending civil proc eedings of — 
Civil suit pending between parties—Dis¬ 
cretion to be exercised by the High Court 
in ordinary stay of criminal proceedings 
must largely depend on the circumstances 
of each case—If criminal complaint is 
filed after civil suit, intention to pre¬ 
judice civil litigation which is only a 
matter of inference, may often be sus¬ 
pected, especially when there has been 
long delay 

145 I C 161=35 BLR 384=1933 Cr C 
894=6 R B 42=34 Cr L J 900= 

AIR 1933 Bom 307. 

Stay pending civil proceedings of— 
Civil suit involving similar issue—Rule 
as to stay laid down 

141 I C 66=33 P L R 1045 = 1933 Cr C 
117 = 34 Cr L J 96 = 1 R 1933 Lab 61= 

A I R 1933 Lab 37. 

-Stay pending civil proceedings of — 

Stay of proceedings before Magistrate — 
Civil suit regarding same document pen¬ 
ding—Proper order— Where important 
evidence likely to vanish—Order should 
be passed for proceeding with hearing 
of complaint but final orders may be 
passed after civil case 

130 I C 651=32 P L R 303=1931 Cr C 
113=32 Cr L J 584 = 1 R 1931 Lab 331 = 

A 1 R 1931 Lab 49. 


142 1 C 584=1933 Cr C 218 = 34 Cr L J 

366=1 R 1933 Sind 106 = 
A 1 R 1933 Sind 90. 

-Sentence—Justice should be even. 

banded—Other things being equal same 

oflence should receive same punishment 

140 I C 23=1932 Cr C 587 = 
33 Cr L J 900 = 1 R 1932 Sind 170 = 

A I R 1932 Sind 143. 

Sentence—Offencs punishable under 
two statutes—Sentence cannot be more 
severe than what Court can give for any 
of such offences 

139 I C 777 = 1932 Cr C 554 = 33 Cr L J 

902 = 1 R 1932 Sind 146 = 


_ A I R 1932 Sind 107 

Sentence Previous conviction of 
years Ago ought not to he considered 

139 I C 777=1932 Cr C 554 = 33 Cr L . 

902 = 1 R 1932 Sind 146= 


. AIR 1932 Sind 107. 

Stay Pending Crvix. Proceedings of 
k..tay pending civil proceedings of — 


Stay pending civil proceedings of— 

. Complaint by committee of trustees— 
j Constitution of trust committee chal- 
I lenged Civil proceeding started before 
. criminal proceedings—For non prejudice 
j of civil suit, criminal trial should be 
! stayed 

( 140 I C 629 = 15 NLJ 21=193 2 CrC 436 = 

34 Cr L J 119=19 A I Cr R 237= 
I R 1933 Nag 5=A I R 1932 Nag 86. 

-Stay pending civil proceedings of 

—Criminal case for theft - Civil suit by^ 

I accused for declaration of title to pro- 
I perty removed — Held, criminal case 
! should not remain undisposed till deci- 
! sioD of civil suit 

! 1933 Cr C 1340 = 27 S L R 219= 

AIR 1933 Sind 358. 

j -Stay pending civil proceedings of 

—Divorce proceedingspending—Applica- 
j tion under S. 488, Criminal P. G., should 
, be adjourned till end of divorce petition 
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CRIMINAL TRIAL—Stay pending civil pro- ; CRIMINAL TRIAL—Trial by jury 
ceedings of dsnce 

—Court stayed proceedings 138 1 C 708=34 BLR 598=1932 Cr C 572 

1932 Cr C 901=1 R 1933 Sind 121= =56 Bom 304=33 Cr L J 666= 


A I R 1932 Sind 210. 

SusriciON 

Suspicion—Suspicion is not proof 


133 1 C 639 = 1931 Cr C 646=32 Cr L J 
1049 = 17 A I Cr R 144 = 1 R 1931 Lah 815= 

A I R 1931 Lah 406. 

Suspicion—Gravest suspicion against 


accused is not sufficient for conviction 

10 O W N 976=1933 Cr C 1369= 

A I R 1933 Oudh 457. 

Suspicion—Gravest suspicion is not 


sufficient for conviction 

10 O W N 742 = 1933 Cr C 1049 = 

A 1 R 1933 Oudh 372. 

• Suspicion Gravest suspicions 

against accused is insufficient for his 

conviction _ _ 

143 I C 852=9 OWN 345=1933 Cr C 

562=34 Cr L J 661 = 1 R 1933 Oudh 215= 

A I R 1933 Oudh 257 

% 

-Suspicion— Suspicion is no ground 


for conviction 

143 1 C 55 = 10 OWN 7 = 1933 Cr C 279= 

34 CrLJ 498=8 Luck801 = 
I R 1933 Oudh 154 = A 1 R 1933 Oudh 148. 

-Suspicion—-Fact of crime doubtful 

— Strong suspicion of guilt is no ground 

9 OWN 451, 

-Suspicion— Even the gravest sus¬ 
picion will not suffice to convict accused 
unless evidence establishes it beyond 

doubt ^ ^ tmw A ^ t 

9 O W N 451. 

-Suspicion — Suspicion cannot take 

the place of proof _ 

129 I C 535=11P LT 545 = 32 Cr LJ 38.> — 

I R 1931 Pal 103=1931 CrC 233 = 

A 1 R 1931 Pat 105. 

■-Suspicion—Suspicion is not suffi¬ 

cient to justify conviction 

142 1C 392=1933 Cr C 329 = 34 Cr L J 
386 = 1 R 1933 Pesh 11=A 1 R 1933 Pesh 28. 


I 


Trial rv Jury 
Trial by Jury 


Non-direction 


Omission to direct jury as to burden of 

proof on prosecution vitiates verdict 
^ 1 45 I C^ 209=38 M L W 635=1933 Cr C 

1302=34 Cr LJ 886=1933 A LJ 1025 — 

AIR 1933 PC 2181PC)- 

-Trial by Jury—Juror incompetent 

to understand proceedings — Defect can 
bo proved by evidence of the juror him- 

^^144 I C 91 1 = 6 RPC 4 = 38 M L W 646= 
34 Cr L J 843=1933 M W N 1025=65 M L 
J 513=1933 Cr C 1306=1933 A L J 893= 

A 1 R 1933 P C 208 (P C). 

-Trial by jury — Judge to deoi«le ad¬ 
missibility and jury credibility of evi- 


I R 1932 Bom 423=A I R 1932 Bom 406. 

-Trial by jury^Oase triable by jury 

—Privilege of accused to have jury is not 
absolute 

136 I C 187=33 BLR 1515=1932 Cr C 87 
=56 Bom 61=33 Cr L J 262=1 R 1932 Bom 

171=A I R 1932 Bom 63. 

-Trial by jury—Injuries by accused 

followed by death—What has to be seen 
is degree of injury intended and know¬ 
ledge of accused as to consequences — 
Jury is entitled to draw theirconclusions 
on these points 

128 I C 808=34 C W N 1127=1 R 1931 Cal 
104=32 Cr L J 187=1931 Cr C 293= 
15 A I Cr R 362=A I R 1931 Cal 261 (S B). 

-Trial by jury — Verdict of jury and 

conviction of accused—Foreman of jury 

convicted of having taken bribe—Verdict 

and conviction cannot bo sustained 
145 I C 816=60 Cal 751=34 Cr L J 1072 = 
1933 Cr C 1038=A I R 1933 Cal 639. 

-Trial by jury — Second verdict — 

Conviction based on, is not illegal if 
first verdict was given under misconcep¬ 
tion 

135 I C 443 = 58 Cal 1335=1 R 1932 Cal 123 

= 193 2 Cr C 103 = 33 Cr L J 135 = 

A I R 1932 Cal 118. 

-Trial by jury — Murder charge — 

Court should give indication of its op¬ 
inion to jury, when convicted about iu- 
aufficiency of evidence for conviction, 
telling jury that it might disrogird his 

opinion and bring verdict of guilty 
134 I C 1191 = 33 Cr L J 85=1 R 1932 Cal 71 

= 1931 Cr C 1016 = 54 C L J 244 = 

A I R 1931 Cal 752. 

-Trial by jury—Objections regarding 

constitution must be raised when triil 

b (3 i n s 

136 I C 249=8 OWN 1333 = 1932 Cr C 63 
=33 Cr L J 280=18 A I Cr R 38=1 R 1932 

Oudh 105=A I R 1932 Oudh 31, 

Vitiating the Trial 

-Vitiating the trial^Evidence—Ac¬ 
cepting evidence of eye-witnesses against 
some accused but not against others does 

not necessarily vitiate judgment 
139IC 128 = 33CrLJ 744=33 P L R 475 — 
1932 Cr C 576=1 R 1932 Lah 563= 

A I R 1932 Lah 424. 

-^'itiating the trial—Illegal procedure 

— Trial should bo sat aside only if 

important provision has not been oom- 

nlied with oraccused has been piejudioed 
134 I C 500=17 A I Cr R 217=1931 Cr C 
884=9 Rang 506 = 32 Cr L J 1190=1 R 
1931 Rang292=A IR 193lRang 244 (F B). 
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CRIMINAL TRIAL—Vitiating the trial 

-Vitiating the trial — Duty of Court 

—Imperative rule of procedure broken 
— Trial is not vitiated unless there is 
failure of justice 

141 I C 628 = 34 Cr L J 216=26 S LR353 = 
1932 Cr C 681=1 R 1933 Sind 67 = 

A I R 1932 Sind 145. 

MiSCELIjANEOUS 

-Privy Council—Criminal appeal — 

Board interferes only when very bisis of 
justice is 9hock?*d 

140 I C 290=64 M L J 77=59 I A 233= 
13 Lah 479=36 M L W 542 = 1932Cr C 776 
9 O V/ N 914=33 P L R 873=34 Cr L J 18 
= 56 C L J 593 = 19 A I Cr R 105=1 R 1932 
P C 337=A I R 1932 P C 234 (P C). 

-Criminal law connotes only quality 

of such act or omissions asare prohibited 

under appropriate penal provisions by 

authority of State 

132 1 C 593 = 1931 Cr C 512=1 R 1931 P C 
177=32 Cr L J 899=AI R 1931 PC 94 (PC). 

-Criminal Courts should not be used 

for enforcing civil claims 

1933 Cr C 1417 = 14 L R A Cr 203 = 
20 A I Cr R 89=A 1 R 1933 All 818. 

-No difference between words “found 

guilfcv” and “convict” 

146 I C 1 = 1933 Cr C 1420=6 R B 134 = 
35 B L R 1018=A I R 1933 Bom 461 (F B). 

-“Administrative order” — Term is 

not known to law, British or Indian — 
All Government orders are subject to 
tests in Courts of law 

134 I C 347=33 BLR 675=1931 Cr C 569 
= 55 Bom 576=32 Cr L J 1147=1 R 1931 
Bom 459=A I R 1921 Bom313 (S B). 

-Presumption of innocence — Guilt of 

accused must be established by relevant 

evidence by prosecution—Onus of prov. 

ing general issue never shifts from pro- 

sscuton 

1933 Cr C 1375=A 1 R 1933 Cal 800. 

-Counter cases — No hard and fast 

rule can be laid down as regards proce- 
dure to be followed—Necessary elements 
—Trial in each case must be before 
separate assessors and separate judg¬ 
ments should be delivered—Conclusions 
in each case must be founded on evi¬ 
dence in each case—Case may be trans¬ 
ferred if Judge considers himself unable 
to detach himself from extraneous 

consideration 

141 I C 539=37 M L W 101 
64 M L J 150=1933 Cr C 550 = 
1933 M W N 98=56 Mad 159 = 
1933 M Cr C 53=34 Cr L J 175 = 
I R 1933 Mad 143 = 19 A 1 Cr R 345= 
A I R 1933 Mad 367 (2) F B). 

' ' Death of complainant — No abate- 


CRIMINAL TRl<L—Miscellaneous 

ment takes place _ , ^ 

134 I C 990=33 Cr L J 14= 
1 R 1931 Mad 878=54 Mad 768= 
4 M Cr C 106=61 M L J 125 = 
1931 M W N 767=34 M L W 42= 
17 A I Cr R 168=1931 Cr C 1028= 

A I R 1931 Mad 772 (1). 

-Acquittal—Acquittal of co-accused 

for benefit of doubt does not entitle 
other accused to acquittal where evi¬ 
dence is stronger against him 

10 O W N 835=1933 Cr C 1245 = 

A f R loaa n.iriK 


I-High Court will not interfere in 

j pending case unless it is of exceptional 
nature—Test of is bare facts should 
convince High Court that it is 

sullicieint for interference 

131 I C 785=12 P L T 69= 
I R 1931 Pat 225=1931 Cr C 356= 
32 Cr L J 782=10 Pal 596= 
A I R 1931 Pat 140. 

-Evidence evenly balanced in weak¬ 
ness—Oath against oath — Prosecution 

should be withdrawn 

144 I C 369=1933 Cr C 644 = 
34 Cr L J 781 = 1 R 1933 Rang 105= 

A I R 1933 Rang 119. 

-Company—Statutory duty imposed 

on company —-Breach of duty is offence 

by company and it cannot be convicted 

in the person of agent 

145IC710 = 34CrLJ 1040 = 
1933 Cr C 477=1 1 Rang 162= 
6 R R 53=A I R 1933 Rang 70. 
CRIMINAL TRIBES ACT (3 of 1911) 


!-S. 23 —S. 23 refers only to convic- 

! tions for offences specified in Scb. 1 
I 1932 A L J 1070=14 LR A Crl = 19 

A I Cr R 15=1933 Cr C 210 = 
34 Cr L J 459 = 1 R 1933 All 143= 

A 1 R 1933 All 115. 

(6 of 1924) 

-Ss. 3, 4 and 8—District Magistrate 

I refusing to remove names of certain per- 
j sons from register maintained under Act 
I does not perform judicial function and 

High Court cannot interfere 

142 I C 298 = 34 Cr L J 346 = 
1932 Cr C 272=13 Pat Il9= 
I R 1933 Pat 138 = A 1 R 1932 Pat 155. 

-Ss. 3 and 29 —No Court can enter into 

question as to whether application of 

S. 3 is justifiable or not 

142 I C 298=34 Cr L J 346= 
I R 1933 Pat 138—1932 Cr C 272 = 
13 Pat 119 = A I R 1932 Pal 155. 

-S. 23—fjODg period of good beha¬ 
viour is special reason and minimum 
I sentence provided by S. 23 need not be 
! passed 

' 131 1 C 478=33 BLR 338= 

I R 1931 Bom 302=1931 Cr C 349 = 
32 Cr L J 724 = 16 A I Cr R 308 = 

I AIR 1931 Bom 205. 
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CRIMINAL TRIBES ACT, S, 23 

S. 23 — Good cooducfc of accused 
after commitfeicg offence affords some 
extenuation in punishment 

1933 Cr C 1314 = 10 OWN 991 = 

A I R 1933 Oudh 429. 

CROWN 

^Rights granted or retained by East 
India Company can alone be claimed 
against Secretary of State 

134 I C 641 = 1931 M W N 1111 = 
I R 1931 P C 289=61 M L J 285 = 
34 M L W 340=8 OWN 952 = 
35 C W N 1089=A I R 1931 P C 212 (P C). 

|”Non-anc 08 tral property—Proprietor 
claiming it on death of last holder—He 
must prove custom, otherwise it is 
escheated to Crown 

144 I C 1032 = 6 R L 54 = 
_ AIR 1933 Lah 106. 

CROWN GRANT ACT (15 of 1895) 

-S, 2 — Provisions of Transfer of 

Property Act do not apply to Crown 
grants and a deed of sale of Crown land 
has to be registered 

131 I C 811=10 Pat 203 = 
13 P L T 189 = 1 R 1931 Pat 251 = 

A I R 1931 Pat 268. 

■ S. 3 Eand sold by Government 
under Waste Land Sale Rules (1862)— 
Subsequent settlements introduced — 
Tenants declared occupancy tenants — 
Suit for recovery of rent against tenants 
in civil Courts is barred under S. 106, 
C. P. Tenancy Act 

137 I C 750=15 N L J 35 = 28 N L R 169= 
I R 1932 Nag 67=A I R 1932 Nag 75 (F B,) 

“ “S. 3 Per Smith and liaza, JJ., 

{Sriva>itava, J., dissenting) Rand ac¬ 
quired under Rand Acquisition Act by 
Secretary of State—Sale of such land by 
Secretary of State by public auction— 
Sale is immune from claim for pre-emp¬ 
tion 

142 I C 566=10 OWN 113=8 Luck 322= 

I R 1933 Oi:dh 111 = 
A I R 1933 Oudh 134 (F B). 

-S. 3—Per Itaza, J., {Srivastava, J.^ 

dissenting) More name of vendee is not 

"provision” wibliin S. 3 
142 1 C 566=10 OWN 113 = 8 Luck 322 = 

I R 1933 Oudh 1 ii = 
A I R 1933 Oudh 134 (F B). 

Crown Rands Ordinance (12 of 1915) 

-Ss. 18 and 19 —Commissioner can 

exclude non-Europeans from bidding 

at auction sale of leases of township 

plots to be used for residential purposes 
132 I C 729 = 1 R 1931 P C 217=61 M L J 

299 = A I R 193 I PC 132 (P C). 

Custom (General) 

-Soo also Hindu Law—Custom 

-R>uty of Court—Custom barbarous in 


CUSTOM (General) 

nature should be rejected — But Court 

cannot transform it into milder one 
132 I C 739=34 M L W 607=61 M L J 975 
=I R 1931 P C 227 1931 M W N 683= 
, 1931 A L J 466=35 C W N 755= 

j AIR 1931 P C 248 (P C). 

;-Validity — Prevailing practice has 

I force of custom 

I 134 I C 21 = 1 R 1931 All 789=1931 A L J 
I 757 = 54 All 6=A I R 1931 All 499 (S B), 

1 -Burden of prooR -Village in present 

j circumstances found not to belagricultural 
: —Zamindar before claiming advantage 
I of custom must prove that village was 
, agricultural in 1873 

144 I C 120 = 17 R D 298 = 1933 A L J 439 
= 14 L R A Rev 265=1 R 1933 All 372= 

A I R 1933 All 603. 

; —^Randlord and Tenant — Shops stand 
, on different footing from dwelling 
! bouses 

144 I C 120=17 R D 298=1933 A L J 439 
= 14 L R A Rev 265=1 R 1933 All 372= 

A I R 1933 All 603. 

-Question of fact — Finding that 

certain custom is dead letter is one of 

fact 

144 I C 120 = 17 R D 298=1933 A L J 439 
‘ =14 L R A Rev 265 = 1 R 1933 All 372 = 

A 1 R 1933 All 603. 

-Question of law—Finding as to ex¬ 
istence of certain practice is one of fact 
—But finding whether such practice is 

custom ip one of law 

141 I C 668=17 R D 556=14 L R A Cr 
399=1 R 1933 All 90=A I R 1933 All 306. 

--Local custom—Evidence — Person 

' specially deputed to mike—CDllection of 

\ local customs in book (Kamaun Local 



authority 

' 145 I C 379=1933 A LJ 81=6 R A 58= 

A I R 1933 All 216. 

-Proof—Kvidenca of tradition can be 

availe-d of to prove ancient custom 

138 I C 406 = 1932 A L J 615 = 1 R 1932 
' All 401=A 1 R 1932 All 603. 

! -Burden of proof— Where a custom 

' is proved to exist, that custom must be 
i held to continue, and the onus to prove 
, discontinuance of that custom lies upon 

j the p\rtv denying its existence 

132 I C 804=193 1 A L J 4 11=1 R 193 I 
All 548=15 R D 439=12 L R A Rev 

221=A I R 1931 All 547. 

-Adoption — Entry in Wajibularz 

regarding custom of adoption by widow 

• —Consent of husband is not necessary 

133 I C 79 2=1 R 1931 All 744= 
I AIR 1931 All 407. 

j -Proof — Judgmsnts are instances 

I where the custom has been asserted 
' 37 C W N 978=58 C L J 289= 

i AIR 1933 Cal 757. 
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-Immoral and illegal 

prendre—Claim leading to destruction 
o£ subjaot-matter over which it is claim¬ 
ed is unknown to law, and custom 
euppoftins it is had and unreasonable 

145 I C 602=37 C WN 18= 

A I R 1933 Cal 539. 

-Esseotials for validity—Gcstom in 

order to form basis of right should be 
-dehnite and reasonable and should have 
elements of antiquity and continued user 
as of right 

145 I C 602=37 C W N 18= 
A I R 1933 Cal 539. 

-Proof—Custom must be shown to , 

axisb from time immemorial. * 

139 I C 123=36 CW N 816=1 R 1932 
Cal SS9=A I R 1932 Cal 783. 

-Burden of proving custom lies on 

person claiming to be governed by ous- i 

tom » 

141 I C 667=34 P L R 497= ' 

I R 1933 Lab 164 = A I R 1933 Lab 240 (2). 

-Succession—Entry in Riwajiam re- 

^garding succession refers to ances^jral 
•property 

138 I C 280 = 13 Lab 404 = 33 P L R 117 = 

I R 1932 Lab 468=A I R 1932 Lab 353. 

-Burden of proof—Person alleging 

that he is governed by custom and not per. 

sonal law must show that he is so gov- 

ernei 

137 1 C 81=33 P L R 257 = 

I R 1932 Lab 274=A I R 1932 Lab 326. 

-Karachi Mercantile Usage—Merely 

noting huudis in register and v/riting 

register number on hundi does not 

amount to its acceptance 

137 1 C 873 = 13 Lab 31=33 P L R 363 = 

I R 1932 Lab 390=A I R 1932 Lab 274. 

-Validity of—^Usages modifying ordi¬ 
nary law must be ancient, invariable 
and established by unambiguous evi- 

denco , , „ 

141 I C 73 = 28 N L R 267 = 

1 R 1933 Nag 28=A1 R 1933 Nag 16. 

-Family — Custom — Succession 

Proof—Method in which succession has 
taken place m the families to which the 
parties belong is of great importance in 
deciding whether the alleged custom has 
been adopted 

141 1 C 73 = 28 N L R 267 = 
1 R 1933 Nag 28 = A I R 1933 Nag 16. 

Succession—Stribant—Whole blood 
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CUSTOM (General) 
Family custom 


not bo be preferred to half-blood where 

choice is between different degrees 

141 I C 27=9 OWN 1104=8 Luck 228 = 
I R 19330udh 31=A 1 R 1933 Oudh 4 (F.B). 

-Validity—Custom supersedes gene¬ 
ral law 

lOO W N 492=A I R 1933 Oudh 328 (1). 


“ Evidence as to 
family custom based on information 
derived from deceased iS admissible, if it 
is expression of independent opinion 
based on hearsay—Weight of evidence 
would depend upon position and charac¬ 
ter of witness—Such evidence is not 
admissible if it was made after contro¬ 
versy as to custom bad arisen 
17 R D 274=8 Luck 445=10 OWN 268 = 

A I R 1933 Oudh 246. 

-Meaning of—Custom is established 

practice at variance with general law 
Exclusion of sisters from inheritance in 
Oudh is in accordance with Hin3u Law 
and is not special custom under S. 3 (a) 
of Hindu Inheritance Amendment Act, 

2 of 1929 

10 O W N 424=A 1 R 1933 Oudh 231. 

-Succession—Wajibularz of Darya- 

pur—Lawalad means issueless and not 
sonless 

142 1 C 872=10 OWN 69=8 Luck 354 = 

1 1 R 1933 Oudh 144=A 1 R 1933 Oudh 182. 

1 - Validity of—Valid custom must be 

I ancient, continuous, reasonable and de¬ 
finite and this must be proved by evi- 

' dence—Custom overrides law 

142 I C 872 = 8 Luck 354 = 1 R 1933 Oudh 
144= 10 O W N 69=A 1 R 1933 Oudh 182. 

-Succession—Custom based on the 

principles of Hindu law, gives the suc¬ 
cession to the collaterals at the time of 
the widow’s death and not at the time 

of the death of her husband 

141 1 C 670=9 OWN 1171= 

I R 1933 Oudh 69. 

-Succession—Life estate and power 

bo adopt in favour of widow of Mahome- 

dan talukdar — Widow caa cHsclaitn 

her power under it and disclaimer acts 

to accelerate estate of other legatee 

136 I C 642=1 R 1932 Oudh 130 = 
SOWN 349=A 1 R 1931 Oudh 177. 

-Communal—Custom ^Lvidence of'” 

Wajibularz—I mtries in—Presumption is 

that due inquiry by settlement oilicers 

had beeu made ^ 

130 I C 849 = 1 R 1931 Oudh 161—8 OWN 
6 = 6 Luck 519=A 1 R 1931 Oudh 89 (2). 

Succession—Surajbaushi Cbhabris 

Daughters and their sons are excluded 
130 I C 124 = 1 R 1931 Oudh 140=7 OWN 

1120:^14 R D 672 = 6 Luck 407 = 

A I R 1931 Oudh 40. 

-^Proof—Custom contrary to ordinary 

law must bo strictly proved 
129 I C 328=1 R 1931 Oudh 104=7 OWN 
1082=6 Luck 365 = A I R 1931 Oudh 25 


-Applicability —Burma Buddhists — 

Indian customs—Courts in Burma are 
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CUSTOM (General) 

slow to recogeize Indian customs as ap¬ 
plying to Burmese Buddhists 

A I R 1933 Rang 403. 

Succession—Chinese customary law 


CUSTOM (PUNJAB), Adoption 
minor disHoction 

137 I C 236 = 13 Lah 589=33 P L R 193 = 
1 R 1932 Lah 306=A I R 1932 Lah 330. 

-Adoption — Kaisths of Rohtak— 


One instance in which heirs agreed to 
he governed by Coda instead of Custom¬ 
ary law does not constitute custom 
that Chinese Community is governed by 
Code 

11 Rang 310=A I R 1933 Rang 313. 

-(N. W. F. P.) 

^Vill—Tappa Kamalazais — Bequest 


Custom has varied Mitakshara law so 
as to allow adoption of daughter's son— 
Position of such adopted son is analogoua 
to sen adopted in dattaka form 

132 1 C 481 = 13 Lah 126=32 P L R 482= 
I R 1931 Lah 593=A 1 R 1931 Lah 546. 

Adoption—Personal law varied by 
custom—Analogies from another law not 


cf ^hcle property by sonless proprietor • u u ii * i 

tr, «« 1 j I *. ‘ t . prevailing in the Punjab should not be 

10 widow and daughter in presence of < ■' 

Collaterals in fourth degree is not op- 132 I C 481=13 Lah 126=32 P L R 482 = 


posed to custom 

143 I C 812 = 1 R 1933 Pesh 25= 

AIR 1933 Pesh 80. 

-(OUDH) 

Succession—Bacbgoti Ivhanzadas of 
Ganjebri — Inheritance—Widow of son¬ 
less owner is absolute owner of proper¬ 
ties left by husband 

143 1 C 831 = 10 OWN 42=17 R D 104 = 
14 L R A Rev 137 = 1 R 1933 Oudh 203= 

A I R 1933 Oudh 427. 

Tenant in Waziruagar village has 


in 

no right to ellect possessory mortgage of 

right to occujiy houses as tenants in 
village 

144 1 C 776=10 O W N 398=17 R D 718= 
14 L R A Rev 555 = 6 R O 7 = 8 Luck 509= 

A I R 1933 Oudh 302. 
Succession — Bishunpur branch of 
Khan/ada family — Daughters are ex¬ 
cluded in presence of brother 
10 O W N 268=17 R D 274 = 8 Luck 445 = 

— -PUNJAB) A 1 R 1933 Oudh 246. 

Adoption 

Adoption Khatris of Amritsar are 
governed by Mitakshara law varied by 
<vastom to the extent that daughter’s 


son can be adopted — 
claim any share iu 
family 

A I 

-Adoption — Hohtak 


Adoptee cannot 
natural father’s 

R 1933 Lah 1050. 
District —Forms 
and ceenionies are necessary for adop¬ 
tion, and adoptee does nob succeed to 
antural father 

A 1 R 1933 Lah 795. 
.\doption—Brother’s daughter’s son 
cannot bo adopted 

A i R 1933 Lah 753 

-.-Adoption—.Vroras of Amritsar are 

governed by Hindu law 

145 I C 184 = 6 R L 72== 

A I R 1933 Lah 118. , 
Adoption — Adoi>ted son’s rights 
under Hindu law and customary law I 
are practically the same except for 


1 R 1931 Lah 593=A I R 1931 Lah 546. 
”■ Adoption—Adoption of daughter is 
not recognized 

131 1 C 234=12 Lah 658=1 R 1931 Lah 394- 
= 32 P L R 341=A I R 1931 Lah 399. 

-Adoption—Dhillon Jats of Amritsar 

tahsil—Adoption of daughter’s son is 

invalid 

128 1 C 310 = 31 P L R 532 = 
I R 1931 Lah 38=A I R 1931 Lah 216. 

Agricultural Custom 

-Agricultural custom — Village en^ 

tirely held by agriculturist Brahmins 

—Joint family is not formed 

134 1 C 821=1 R 1931 Lah 1013= 
32 P L R 670=A I R 1931 Lah 685. 

-.Vgrioultural Custom—Decree against 

' A and his son B—A dying leaving B and 
( other sons —B cannot in execution deny 
i liability on ground that family was 
governed by agricultural custom and so 
^ property was exenapb from being pro¬ 
ceeded against 

131 I C 96=1 R 1931 Lah 368= 

A I R 1931 Lah 602. 

I-Agricultural Custom—All Khatris 

I in Hafizabad Tahsil are not governed by 
agricultural custom 

i 131 1 C 96=1 R 1931 Lah 368= 

A 1 R 1931 Lah 602. 

I 

Alienation—Ancestral Land 

I 

-Alienation—.Ancestral Land—Plot 

recorded in names of brothers or cousins 
at first settlement—Presumption is that 
; plot is ancestral—Their separate posses¬ 
sion has no efi'ect 

A I R 1933 Lah 804. 

-.Alienation—Ancestral land—Alieoa- 

bion of ancestral property by son¬ 
less proprietor for building mosque is 
not invalid 

144 1 C 596 = 1 R 1933 Lah 512 = 

A I R 1933 Lah 669. 

-Alienation—Ancestral land—Village 

Maghi Sultan in Thang District—Say- 

yeds are nob restricted iu matter of alfe n- 
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CUSTOM (PUNJAB)—Alienation 

atioa of ancestral property • 

144 I C 187=1 R 1933 Loh 422= 

AIR 1933 Lah 533. 

-Alienation—Ancestral land—Before 

challenging validity reversioner must 

prove that land is ancestral 

144 I C 308=34 P L R 185=1 R 1933 
Lah 455=A 1 R 1933 Lah 333. 


-Alienation—Ancestral land—Custo¬ 
mary law usually concerned with protec¬ 
tion of ancestral propertv 

140 I C 469=33 P L R 770=13 Lah 458= 

1 R 1932 Lah 720=A 1 R 1932 Lah 591. 

-Alienation—Ancestral land—Janjua 

Rajputs—Alienation, unless made by 

Awan, may be challenged 

137 I C 32 = 13 Lah 595 = 33 P L R 273 = 

I R 1932 Lah 304=A 1 R 1932 Lah 332. 

-Alienation—Ancestral land —Ram- 

garhia Tarkhans of Mauza Kang Arai- 

nan, Phillour Tahsil, Jullunder District, 

are governed by Customary law—Gift of 

ancestral land to sister’s son is void 

133 1 C 113=1 R 1931 Lah 737= 

AIR 1931 Lah 637. 

Alienation—Necessity 

"" Alienation — Necessity—Sale of an¬ 
cestral land by sonless proprietor—Sale 
impeached by reversioners on ground of 
necessity and want of consideration— 
Burden of proving necessity and consi¬ 
deration is on vendees—Once necessity 
is proved it is no business of vendees to 
see to application of money 

A 1 R 1933 Lah 801. 

-Alienation — Necessity—Money rais¬ 
ed by sale for paying previous creditors 
^Part of sale consideration found to be 
for necessity-Commission paid to auc¬ 
tioneer was allowed as necessity 

A I R 1933 Lah 756. 

-Alienation — Necessity — Ancestral 

property—Mortgage by sonless proprie¬ 
tor—Mortgagee must show not only ne¬ 
cessity to borrow but also rate and I 
terms 

144 1 C 596=1 R 1933 Lah 512 = 

AIR 1933 Lah 669. 

Alienation — Necessity—Burden cf 
proof Vendee previous mortgagee — 
Rule that vendee must prove necissity 
applies only if plaintiff is entitled to 

challenge 


. AIR 1933 Lah 359 

Alienation Necessity — Ancestra 
property ^Alienation for satisfaction o 
decree is valid necessity 
145 I C 169 = 6 RL 67=A I R 1933 Lah 251 

Alienation Necessity — Money-de. 
^ee passed against estate ofMahomedar 
Death of Mahomedan after such de- 


CUSTOM (PUNJAB)—Alienation—Necessity 

cree—Mother entering into p:,ssession— 

Alienation by mother to satisfy decree 

debt is for legal necessity 

143 I C 418=1 R 1933 Lah 351= 

A I R 1933 Lah 115. 

-Alienation — Necessity — Alienee 

himself antecedent creditoi—Necessity 

must be shown bv alienee 

140 I C 870 = 34 P L R 39=1 R 1933- 
i Lah 46=A I R 1933 Lah 77. 

-Alienation — Necessity — Ancestral 

land —Alienee antecedent creditor—He 

; must prove both necessity and also just- 

! ness—Debt whether unreasonable or ex- 

i travagant depends on facts of each case 
I 139 I C 522=33 P L R 882 = 1 R 1932 

Lah 590=A1 R 1932 Lah 460. 

Alienation — Necessity — Three- 

' fourths of consideration to pay off mort- 

^ gages on property—Rest held uoneces- 

sarily given—Sale cannot be maiotaiDed 
138 I C 395 = 33 P L R 122=1 R 1932 
j Lah 472 = A I R 1932 Lah 193 (2). 

' -Alienation — Necessity—Small por¬ 

tion of consideration found to be for 

valid necessity—Sale cannot be upheld 
131 I C 634 = 32 P L R 510=1 R 1931 
I Lah 490 = A 1 R 1931 Lah 599. 

-Alienation — Nectesity — Necessity 

for half of sale amount cannot justify 

maintenance of transfer 

134 I C 293=32 P L R 373 = 1 R 1931 
Lah 44=A 1 R 1931 Lah 394. 

-Alienation — Necessity — Alienor 

I guilty of wilful waste and reckless ex¬ 
travagance—It is necessary for the 
' alianee to prove necessity even for the 
antecedent debts 

135 I C 678=32 P L R 827. 

Alienation—Non ancestbat. Pro¬ 
perty. 

-Alienation—Non-ancestral property 

—Kamboh of Dipalpur tahsil, Mont¬ 
gomery Districj — Alienation of noc- 

ancestral property is valid 

A I R 1933 Lah 697 (l!, 

-Alienation"Non-ancestral property 

—Alienation of non-ancestral immovable 

property cannot be contested on ground 

that it is contrary to custom—Alienation 

includes testamentary disposition 

145 I C 415=34 P L R 849=6 R L 101 = 

A I R 1933 Lah 680. 

Alienation—Non. Proprietor 

-Alienation—Non-proprietor — Com¬ 
mon land—Non-proprietary resident is 

entitled to sell mateiials 

146 I C 125 = 6 R L 17 1 = 
A I R 1933 Lah 652 

-Alienation — Non-proprietoi—Non¬ 
proprietors of Bitah ha ve by custom right 
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CUSTOM (PUNJAB)—Alienation 

to sell their houses including sites 

133 I C 625=1 R 1931 Lah 801 = 

AIR 1932 Lah 130. 

-Alienation—Nou-proprietor — Non¬ 
proprietors in Sinawan can sell sites 

133 I C 273=1 R 1931 Lah 753 = 

A I R 1932 Lah 90. 

-Alienation — Non-proprietor— Large 

number of alienation of sites by non-pro¬ 
prietors in a village is sufficient to est¬ 
ablish right of alieoauion in non-pro- t 
prietors in absence of evidence to con- ; 

trary to be brought by proprietors ' 

133 I C 273=1 R 1931 Lah 753= 

A i R 1932 Lah 90. ' 

-Alienation — Non-proprietor—Non. 

proprietors in village of Bikaner in 

Ilewari Tahsil in Gurgaon District can 

alienate land occupied bv them ! 

130 1 C 322 = 32 P L R 411=1 R 1931 Lah • 

258=A I R 1931 Lah 17. 

Alienation —Powebs of 

-Alienation—Powers of—Khatris of 

village Jhanjian, Forozepore District are 
governed by custom 

A I R 1933 Lah 966. 

-Alienation—Powers of — Sonless Jat 

of village Nirang—Mortgage partly for 
necessary purpose and partly for improve- ! 
ments on property mortgaged — Pro¬ 
duce of laud secured in lieu of interest 
on consideration for necessary purposes ' 
and 13 per cent per aonum interest 
agreed to he paid on rest — Further 
stipulation postponing redemption for 31 
years—Stipulations wore liehi nob bind¬ 
ing on reversioners 

144 1 C 596 '^! R 1933 Lah 512 = 

A 1 R 1933 Lah 669. 

-.Mienation—Powers of — Ancestral 

property — Village left — llouso already 

nioitgago<l sold and balance invested — 

Alienation was held valid 

144 I C 266 = 34 P L R 161 = 1 R 1933 Lah 

426 = A I R 1933 Lah 338. 

-.\lionation— Powers of — Sale of 

shaie of olTeriugs to shrine to parti- 

ci pan t is valid 

2 41 I C 4 27=34 P L R 25 4 = 1 R 1933 Lah 

126 = A I R 1933 Lah 223. 

-.Mienation—Powers of—Biiatti Haj- 

I>ubs (Nargiina) of Sbahpur District have 

unrestricted powers 

141 I C 389 = 34 P L R 223 = 1 R 1933 Lah 

115=A I R 1933 Lah 158. 

-'.Mienation — Powers of— Proprietor 

cannot make will 

133 I C 649 = 32 P L R 782=13 Lah 219 = 
I R 1931 Lah 825 = A 1 R 1931 Lah 453. 

-AUonatiDn—Powers of — Onus lies 

on one cliallonging power of alienation 

of a (,)uroshi proprietor of village for- 


CUSTOM(PUNJAB) — Alienation- -Powert of 
tnerly in Montgomery District to show 
that such proprietor had adopted law of 
dominant tribes there, giving up his per¬ 
sonal law 

129 I C 766=11 Lah 528=31 P L R 866= 

1 R 1931 Lah 238=A 1 R 1931 Lah 12. 

Alienation—Setting Aside 

-Alienation—Setting aside—Aliena¬ 
tion of ancestral property—Fatherrever- 
sioner acquiescing in alienation — Spe¬ 
culative and collusive declaratory suit 
by his son cballengiog ‘alienabioD De¬ 
claration should not be granted 

A I R 1933 Lah 866. 

-Alienation—Sebtiog aside —■ Failure 

of consideration in part—Alienation held 
should stand 

A 1 R 1933 Lah 359 

*-Alienation—Setting aside Jats of 

Kohtak—Alienation can be challenged 

only on grounds valid under Hindu law 
144 1 C 616=34 P L R 342 = 14 Lab 600 = 

6 R L 4=A 1 R 1933 Lah 339. 

Alienation—Who Can Challenge 

-Alienation —Who can challange ' 

Collateral cannot restrict alienation by 

male proprietor ^ , , -.e 

AIR 1933 Lah 645. 

-Alienation — Who can challenge 

Gaps between son in existencj and sub¬ 
sequently born sons—Gaps not bridged 
by bagetbiog of subsequently born son or 
existence of reversioner — Subse^^®^® 

, son cannot challenge alienation 

A 1 R 1933 Lah 359. 

'-Alienation — Who can challenge 

Alienation by female—Right of another 
I female to contest depends upon latter 
being immediate heir and former bold¬ 
ing limited estate _ ^ .o-r— 

141 I C 270 = 34 P L R 137== 

I R 1933 Lah 98=A 1 R 1933 Lah 187 (2). 
Alienation — Wlio can challenge 


Female heir is entitled to contest aliena¬ 
tion of another female with linaite 

estate n t d anA — 

139 I C 110 = 13 Lah 826=33 P L R 564- 

I R 1932 Lah 569=A I R 1^32 Lah 473. 

-Alienation — Who can challenge-- 

Mauza Mardwal in Khushab Tahsil of 
iShahpur District — Non-ancosbral pro¬ 
perty—Collaterals of sixth degree can¬ 
not conbosb gift to daughter by widow ot 

last male bolder -ao p i r a90 = 

135 1 C 769 = 13 Lah 276—32 P L K 

1 R 1932 Lah 161 = A1 R 1932 Lah 157. 

-Alienation — Who can challenge"' 

Nearest revisioner minor — Failure of 
remoter reversioners to sue Suit for de¬ 
claration that alienation is not binding 
by remoter revotsioner who was minor 


I 
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CUSTOM (PUNJAB)—Alienation—Who can 
>challange. 

at thd time of alienation is not barred 

135 I C 601=32 P L R 831= 

I R 1932 Lah 137=A 1 R 1932 Lah 140. 

-Alienation — Who can challanga— 

Alienation of land by limited owner— 

Reversioners of last male holder can sue 

to set it aside without showing that suit 

'land was held by their coinrnon ancestor 

133 I C 880 = 32 P L R 536= 

I R 1931 Lah 848=A I R 1931 Lah 609 

-Alienation—Who can challenge— 

Mahomedan Jats of Hoshiarpur District 
—Direct male descendant not consent¬ 
ing to alienation can challenge it 

134 I C 789=1 R 1931 Lah 997= 

AIR 1931 Lah 374. 

Alienation—Widow 

-Alienation — Widow—Declaratory 

suit by reversioners challenging aliena- 
■tion by widow—Question whether pro¬ 
perty was ancestral or self-acquired in 
(hands of husband is important—If an¬ 
cestral, Punjab Act 1 of 1920 applies— 
If noD-ancestral, suit is governed by 
Limitation Act, Art. 125 

:146 1 C 350=A I R 1933 Lah 945. 

-Alienation — Widow—Alienation by 

widow is voidable not void 

132 1 C 881=1 R 1931 Lah 705= 

A I R 1931 Lah 677. 

-Alienation—Widow—Alienation by 

"Widow with consent of next reversioner 

of non-ancestral land — Remoter heir 

cannot challenge alienation 

134 I C 197=13 Lah 180=32 P L R 446 = 

I R 1931 Lah 901=A 1 R 1931 Lah 495. 

. -Alienation — Widow — Suit for de¬ 
claration by a reversioner to contest an 
alienation made by widow is on behalf 
of all the reversioners --- Decree fairly 
and properly obtained against the re¬ 
versioner in such a suit binds not only 
him hut the whole body of reversioners 

and the alienee or his representatives 

135 I C 505 = 32 P L R 621. 

Alienation—Miscellaneous 

-Alienation — Non.proprietor—Sale 

of hoQ9e by non-proprietor occupant to 
some of proprietors in village—Vendees 
are entitled to occupy house as cosharers 
in village subject to adjustment of area 
at time of partition 

, « ^44 ! C 626 = 34 P L R 605 = 

* *'.1933 Lah 533=A I R 1933 Lah 963. 

- Alienation—Alienation by presump¬ 
tive heir to childless male proprietor be¬ 
fore opening of succession is not p5r- 
.mi'^sible 

131 IC91=3 2 P LR 301 = 
1931 Lah 363=A I R 1931 Lah 375. 


CUSTOM (PUNJAB)—Ancestral property. 

Ancestral Property 

-Ancestral property—Mere mention 

of name of common ancestor is insuffi¬ 
cient to raise presumption that pro¬ 
perty is descended from him 

A 1 R 1933 Lah 1054. 

-Ancestral property—Jab of Mauza 

Kawali, Sonepat Tabsil, Bchtak District 
—Ancestral property in minor son’s 
hand is liable to attachment and sale in 
execution of decree against father — 
Question is one of custom and not of 
procedure 

141 1 C 483=34 P L R 168=14 Lah 365= 

1 R 1933 Lah 133=A I R 1933 Lah 593. 

-Ancestral property—Land recorded 

in names of brothers jointly in equal 
shares—Presumption is that it is an¬ 
cestral 

144 I C 287=34 P L R 258=1 R 1933 
Lah 432=A 1 R 1933 Lah 443. 

-Ancestral property—Mianwali Dis¬ 
trict—Ancestral property—Male pro¬ 
prietors are not full owners 

143 I C 879=34 P L R 591 = 1 R 1933 
Lah 393=A I R 1933 Lah 136. 

-Ancestral property — Compulsory 

mortgage of ancestral property' of mali 
agriculturist proprietors in Mianwali 
District is invalid even before Act I of 
1931 where deb: is nob expressly charged 
on the property 

143 I C 879=34 P L R 591 = 1 R 1933 
Lah 393=A I R 1933 Lah 136. 

-Ancestral property—.Ihelum Tahsil 

—Sayads—Unequal distribution can he 
made—But such gift should not be in¬ 
equitable 

137 I C 37=33 P L R 636=13 Lah 474 = 

I R 1932 Lah 286=A I R 1932 Lah 386. 

--Ancestral properti—Revenue re¬ 
cords—Entry of common ancestor in 
pedigree table does nob necessarily raise 
presumption that the property is ances¬ 
tral 

138 I C 280=13 Lah 404 = 33 P L R 117 = 

I R 1932 Lah 468=A I R 1932 Lah 353. 

-Ancestral property— Some property 

self-acquired—Party relying on ances- 

1 tral nature of property has bo define 

■ boundaries between two 

138 1 C 280 = 13 Lah 404 = 33 P L R 117 = 

I R 1932 Lah 468=A I R 1932 Lah 353. 

-Ancestral property- -Self-acquired 

property gifted to son adopted by 

distant collateral is not ancestral in 

his hands 

133 i C 884 = 32 P L R 837=13 Lah 165 = 
I R 1931 Lah 852=A I R 1932 Lah 85. 

-Ancestral proportv — Property in- 

heribed from collaterals is not neces 



1047 


Current Digest, 1931-1933 


1048- 


CUSTOM— (PUN JAB)—Ancestral Property 
sarily ancestral 

134 I C 784 = 32 P L R 602 = 1 R 1931 Lah 

992=A I R 1931 Lah 689. 

-Ancestral property—Common ances¬ 
tor mentioned in pedigree—Three sons’ 
shares recorded as equal in earliest set¬ 
tlement— Uanr] inferred as ancestral 

131 I C 634 = 32 P L R 510 = 1 R 1931 
Lah 490=A I R 1931 Lah 599. 

-Ancestral property— Hindu Law — 

Joint family—-Ancestral property—Pro¬ 
perty inherited from maternal grand- 
lather is ancestral 

132 1 C 481-^13 Lah 126 = 3 2 P L R 482 = 

I R 1931 Lah 593 = A I R 1931 Lah 546. 

•--.Vncestral property—Power of dis¬ 

position of ancestral property is not de- | 

pendent upon devisee heinc khanadamad ' 

132 I C 209 = 1 R 1931 Lah 545 I 

A I R 193 1 Lah 450. 

-Ancestral property—Sale—Suit for 

declaration that sale was efTected with- [ 
cut legal necessity or without consi¬ 
deration— Declaratory relief is die- 
cretionary with Court — Suit should be ^ 
decreed when declaratory relief enures ' 

for benefit of all reversioners ' 

132 i C 179=12 Lah 108 = 32 P L R 319 = 

I R 1931 Lah 531 = A I R 1931 Lah 299 (2). 

-.Ancestral property — Brothers cul¬ 
tivating holliug in equal shares—Pre- 

surnpticn is thit it is ancestr^il 

134 1 C 831 = 12 Lah 525 = 3 2 P L R 770= ! 
I R 1931 Lah 1023=A 1 R 1931 Lah 266. ! 

-.\uc68tral property—Awans of Ra¬ 
walpindi District can alienate ancestral 

j)roi)drtv inter vivos but not bv will 
134 I C 831 = 12 Lah 525=32 P L R 770 = 

I R 1931 Lah 1023=A 1 R 1931 Lah 266. 

-.\nee3tral pro party—Ancestral pro- 

perty is not generally liable for payment 
of just debt of d 6 ceis 2 d unless it is ex- 
])ressly charged on property — But cre¬ 
ditor can prove special custom to con- i 

^ 130 I C 404 = 1 R 1931 Lah 276= ; 

A I R 1931 Lah 7. ; 

AI'IT.ICABILITV j 

-Applicability — Custom — Agricul¬ 
tural custom—Unless the particular 
ca3te forms a cotnpact section and | 
village community there is no presump¬ 
tion and applicability of custom 

A I R 1933 Lah 966. 

-.Applicability—Mobyal Brahmins— 

Conversion to Mahomedaoism — Subee- 
<iuent notification declaring all persons I 
<jf this tribe to bo members of agricul- i 
tural trilje—Such converts come within I 


CUSTOM (PUNJAB)—Applicability 
notification 

145 I C 733=6 R L 131= 
A 1 R 1933 Lah 844. 

-Applicability — Succession —Qure- 

sbis of Bhera to wn migrated to Lahore^ 

are governel by personal law and not 

custom 

A I R 1933 Lah 784 (2)^ 

-Applicability — Tellis of village 

Bhonike, Autars, Chunian Tahsil, Lahore 

District, do nob follow custom 

141 I C 667 = 34 P L R 497=1 R 1933^ 
Lah 164=A 1 R 1933 Lah 240 (2).. 

-Applicability—Barbers residing in 

Gurdaspur town are not governed by 

custom but by Mabomedan law 
I 145 I C 204 = 6 R L 76=A I R 1933 Lah 184- 

-Applicability — Sayyads are ordi¬ 
narily governed by Customary law and 

not by Mabomedan Law 

140 1 C 584=33 P L R 1056= 
1 R 1933 Lah 14=A I R 1933 Lah 59.. 

-Applicability—Sayyads of Nangloi 

in Delhi Province are governed byMaho- 

medan Law 

140 I C 584=33 P L R 1056= 
i R 1933 Lah 14=A 1 R 1933 Lab 59. 

-Applicability—Jat Sikhs—Ludhiana 

District—Customary law is applicable 

139 I C 522=33 P L R 882= 
1 R 1932 Lah 590=A 1 R 1932 Lah 460. 

-Applicability—In early records un¬ 
less expressly otherwise stated custom- 
must bo taken to govern ancestral pro¬ 
perty onlv 

135 I C769 = 13 Lah 276=32 P L R 890= 

I R 1932 Lah 161=A I R 1932 Lah 157. 

-Applicability—Proof of—High Conrt 

ruling with reference to one district and 

one tribe does not apply to another tribe 

and another district 

134 I C 826 = 32 P L R 617= 

I R 1931 Lah 1018=A I R 1932 Lah 61. 

——‘Applicfihility—Alienation Brah¬ 

mins of Pendori Mehtwan in Hoshiarpur 
are governed by Hindu law and not by 


custom 134 I C 122 = 32 P L R 629= 

I R 1931 Lah 890=A I R 1932 Lah 57. 


-Applicability— Brahmins— Presump- 

ion is that they are governed by Hindu 

: 2 aw—Best evidence rebutting presomp- 

ion is to piove instances in which a 

larticular custom was recognized 

134 I C 122 = 32 P L R 629= 
I R 1931 Lah 890=A I R 1932 Lah 57. 

-Applicability— Custom cannot be 

xtended by analogy but must bo foun- 

ed on evidence 

134 1 C 107=32 P L R 557— 
I R 1931 Lah 875=A I R 1931 Lah 708, 
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•CUSTOM (PUNJAB)—Applicability 

-Applicabilibv—Tests stated 

133 I C 113=1 R 1931 Lah 737 = 

A 1 R 1931 Lah 637. 

-Applicability—Cases involving ques¬ 
tions of custom versus personal law j 

should be coDi^idered with op=?n mind j 

133 I C 113=1 R 1931 Lah 737 = 

A 1 R 1931 Lah 637. 

-Applicability -Personal law though 

^•aried by custom in some particulars 

does not cease to have application 

132 I C 481 = 13 Lah 126=3 2 P L R 482 = 

1 R 1931 Lah 593=A I R 1931 Lah 546. 

-Applicability—Matters to be con- 

sidered stated 

134 1 C 30 2=3 2 P L R 284= 

1 C 1931 Lah 926=A I R 1931 Lah 491. 

-Applicability—Court should start 

an inquiry with no predilection in favour 

of custom or personal law 

134 1 C 302=32 P L R 284= | 
I R 1931 Lah 926=A I R 1931 Lah 491. I 

-Applicability— Arains — Non-agri. i 

-cultural occupation carried on for j 

generations—They are nob to be governed j 

by custom bub bv their personal law 

131 1 C 230=32 P L R 146 = 13 Lah 119= ' 
1 R 1931 Lah 390=A I R 1931 Lah 446. 

— Applicability— Alienation — Qure- 

ahis — Initial presumiion is that they 

•are governed bv Mahome Ian law 

133 I C 652=32 P L R 282= 

I R 1931 Lah 828=A I R 1931 Lah 315 (1). 

-Applicability—Woman practising as 

prostitute—Subsequently marrying twice 
—Saving invested on agricultural land — 
Woman’s bribe is nob altered by her pro¬ 
fession 

141 I C 221=A I R 1933 Pesh 13. 

BURDEN OFPROOF 

-Burden of proof—Burden of proof is 

shifted by favourable entry in riwajiam ' 

144 I C 454=34 P L R 753 = 

I R 1933 Lah 471=A 1 R 1933 Lah 553 

• 

-Burdenof proof—Non-ancestral pro- 

•perby—Proprietor claiming it on death : 

of last holder—He must prove custom, 

otherwise it is escheated to Crown 

144 1 C 1032 = 6 R L 54 = 
A 1 R 1933 Lah lo6. 

j "Burden of proof— Custom denied | 
in riwajiam of I 860 and Mr. Kenniway’s 
Customary Law of 1913—Onus is hsavy 
on persons asserting custom— Bight to 

make gift of husband’s estate held not 
proved 

140 I C 796=34 P L R 19=1 R 1933 Lah 

35=A I R 1933 Lah 66. 

Burden of proof — Riwajiam is 
strong piece of evidence in support of 
custom General custom against it must i 
be proved by person setting up such , 


CUSTOM (PUNJAB)—Burden of proof 
general custom 

136 I C 555 = 33 P L R 355 = 12 Lah 752 = 
1 R 1932 Lah 23S=A 1 R 1932 Lah 177. 

-Burden of proof—Burden of proof 

is on those who allege it 

133 I C 49=13 Lah 366 = 33 P L R 702 = 
I R 1931 Lah 721=A I R 1931 Lah 710. 

-Burden of proof — Party alleging 

that custom has varied personal law has 

to Drove its existence 

132 I C 481 = 13 Lah 126=32 P L R 482 = 
1 R 1931 Lah 593=A I R 1931 Lah 546. 

-Burden of proof—Brahmins, Khafc- 

ris and Aroras are presumed to follow 
personal law— Those alleging to con¬ 
trary have to prove that they follow 
custom 

134 I C 302=1 R 1931 Lah 926=32 P L R 

284=A I R 1931 Lah 491. 

-Burden of proof— Brihmios alleg¬ 
ing to be governed by custom—Onus is 
on them to prove that they are so gov¬ 
erned and also to prove pirticular cus¬ 
tom 

134 I C 30 2=3 2 P L R 284=1 R 1931 Lah 

926=A I R 1931 Lah 491. 

-Burden of proof— Mere fact that 

—Brahmins are declared to hs monibers of 
agricultural tribe dees nob prove that 
they follow custom—Burden to prove so 
is on those ali<»ging to the contrary 

134 1 C 302=32 P L R 284=1 R 1931 Lah 

920=A I R 1931 Lah 491. 

Father 

-Father—Father having minor sons 

entering in’-.o speculative Cransaetioa— 
It is for Court to decide whether he ac¬ 
ted bDna fide and whether it was reason¬ 
able venture 

A i R 1933 Lah 1015. 

-Father— Compromise — Bona file 

dispute settled by compromise by father 

—Compiomise binds son 

135 1 C 203=32 P L R 761=1 R 1932 Lah 

75=A I R 1932 Lah 24. 

-Father—Debts — In Jullundur Dis¬ 
trict property of member of agricultural 
tribe can be attached in exteution of 
decree for debts of father 

134 i C 777 = 1 R 1931 Lah 985 = 

A I R 1931 Lah 225. 

-Father — Debts—Ancestral property 

—.‘Ancestral land in son's hands is liable 
for father's just debts amongst Sayads 

in Jhang District 

130 I C 404 = 1 R 1931 Lah 276 = 

A ! R 1931 Lah 7. 

Gift 

-Gift—liujars of village Gurnti, Kha- 

rian Tahsil, Gujrat District—Gift of 
portion of ancestral property todaughter 
in presence of son’s son in return for 
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CUSTOM (PUNJAB) —Gift 
servics is valid 

144 I C 646 = 34 P L R 775=1 R 1933 Lah 

524 = A I R 1933 Lah 702 

-Gift—Arains of Gujranwala Tahsil 

—Custom of gift to daughter or khana- 

damad does Dot exist 

144 IC 470=14 Lah 449 = 34 P L R 765 = 

I R 1933 Lah 47G=A I R 1933 Lah 331. 

-Gift — Jhelum District — Sooless 

man can gift ancestral property to any 

of his collaterals 

132 I C 514 = 32 P L R £15 = 13 Lah 159 = 

I R 1931 Lah eiO = A I R 1931 Lah 670. 

-Gift— Cbatta Jats of Wazirabad 

Tahsil—Power to make gifts is not unli¬ 
mited 

133 1 C 649 = 32 P L R 782=13 Lah 219 = 

I R 1931 Lah 825=A i R 1931 Lah 453. 

-Gift—Brahman in village Ijalman, 

in Tahsil Garhshankar, Hoshiarpur Dis¬ 
trict, can in absence of male lineals, 
gift property to sister for services ren- 

dered : 

131 1 C 299=1 R 1931 Lah 427= 

A 1 R 1931 Lah 239. 

■ - Gift — Awan has uoresbricied power 

141 I C 268=A I R 1933 Pesh 1 

-Gift—Power of gift is nob co-exben- 

eivo with will 

141 I C 268=A 1 R 1933 Pesb 1. 

-Gift — Husband and wife — Non- 

agriculturist woman does not by mar¬ 
riage merge in husbarid’s bribe—Gift by 

husband to her is nob void 

141 I C 268=A I R 1933 Pesh 1. 

Kiianadamau 

-Khanadamad — Gujrat clan of Maho- 

medan Jats in Gujrat District—Custom 

of khanadamad exists 

144 \ C 606 = 1 R 1933 Lah 511 = 

A 1 R 1933 Lah 775. 

*--Khanadacnad—Custom of khanada- 

mad only exists when there is no eon 
144 I C 470=14 Lah 449 = 34 P L R 765 = 

5 R 1933 Lah 47C=A 1 R 1933 Lah 331. 

Maiuhagr 

-Marriage—Sagotra marriages among 

waiah Aggarwal is valid 

142 I C 211=34 P L R 207 = 1 R 1933 Lah 

181 = A I R 1933 Lah 585. 

-Marriage — Dod Rajputs of village 

liardo Kuodpur of Tahsil Ddsuya, Dis¬ 
trict Hoshiarpur, can validly marry 

Bhat Brahmin widow 

138 I C 630 = 13 Lah 2 11=33 P L R 532 = 
1 R 1932 Lah 518=A I R 1932 Lah 431. 

-Marriage—Kangra District — Kulu 

Subdivision — Married woman caonot 
reiairry though renounced by her living 
h i. eband 

135 I C 205=32 P L R 765=1 R 1932 Lah 

77=A I R 1932 Lah 49. 


CUSOM (PUNJAB)—Marriage 

-‘Marriage — Payment for Becarlng 

wife is customary amoogsb Jats 

131 I C 634 = 32 P L R 510=1 R 1931 Lab 

490=A I R 1931 Lah 599. 

Proof 

-Proof—Custom recognized in pre¬ 
vious judgments — They are admissible 

bub not conclusive 

144 I C 454=34 P L R 753=1 R 1933 Lah 

471=A 1 R 1933 Lah 553. 

——Proof—Wajibularz—Vesting of right 

of reversion of ‘‘Malba *' must be in- 

depandentlv proved 

143 I C 588=1 R 1933 Lah 366= 

A 1 R 1933 Lah 249. 

-Proof — Instances must bo cited in 

support of assertions by witnesses 

133 1 C 49=13 Lah 366=33 P L R 702= 
I R 1931 Lah 721=A I R 1931 Lah 710.. 

-Proof—Each case should be consi¬ 
dered on its own record 
133 1 C 49=13 Lah 366 = 1 R 1931 Lah 721. 
=33 P L R 702=A I R 1931 Lah 710. 

-Proof—Unconteated cases are very 

good proof of alleged custom 

133 1 C 49=13 Lah 366=33 P L R 702=- 
I R 1931 Lah 721=A 1 R 1931 Lah 710. 

-"Proof —Riwaj-i-am is presumptive 

132 I C 881=1 R 1931 Lah 705= 

A I R 1931 Lah 677- 

-Proof—Solitary instance is not suflQ- 

cienb , , 

133 I C 652=32 P L R 282=1 R 1931 Lah 

828=A i R 1931 Lah 315 (1). 

Religious Endowment 


-Religious endowment -"^Goshains of 

Kangra District — Property dfscend- 

ing from guru to chela is not religious 

property acd is liable to attachment in 

execution of decree against guru 
140 I C 771=34 P L R 9 = 1 R 1933 Lah SZ 

A I R 1933 Lah 154- 

-Religious endowment—* Takia” used 

by non-Mahomedans does nob ’neces¬ 
sarily mean religious institution 

135 I C 681=33 P L R 180 = 1 R 1932 Lah 

1S3=A I R 1932 Lah 220. 

Religious Institution 

-^Religious institution Election 

mahant is not invalidated merely be¬ 
cause of omission to invite general body 

of gaddinashins ^ 

^ AIR 1933 Lah 916. 


-Religious institution—Mahantship- 

—Each religious institution has its own 

isage as regards succession* 

AIR 1933 Lah 916. 

-Religious institution—Guru’s pto- 

)erty devolving on his chela — Presuiup- 

iion is propertv ceases to be secular 

146 I C 257=A 1 R 1933 Lah 225. 
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CUSTOM (PUNJAB)—Religious Institution f 

-Religious institution—Land gran- \ 

ted to sadhu for maintenance by head • 

of institution belongs to such institution , 

146 1 C 257=A I R 1933 Lah 252. j 

Reversioner i 

-Reversioner—Alienation of ancestral i 

property—Minor reversioner has inde- 

penlent right to contest alienation and ' 

is entitled to extension of time under 

Limitation Act (1908) S. 6 i 

A 1 R 1933 Lah 866. i 

-Reversioner—Widow — Remarriage 

—Deceased leaving two widows — Re¬ 
marriage by one—Her name retained in 
revenue records—She is not in adverse 
possession to her co-widow — Rever¬ 
sioner’s rights are not affected 
145 1 C 256=6 R L 89 = A L R 1933 Lah 69. 

-Reversioner — Decree obtained by 

reversioner enures for adopted son’s 
benefit 


CUSTOM (PUNJAB)- Succession 
of entire estate 

146 I C 395=A IR 1933 Lah 279'. 

-Succession—Acceleration — Whole 

interest in whole estate must be surren- 

dered to entire body of heirs 

133 I C 884=32 P L R 837 = 13 Loh 

165 = IR 1931 Lah 852 = 
A I R 1932 Lah 85. 

Succession—Appointed heir 

-Succession—Appointed heir — His 

relation with adoptive father is personal 
— Lxclusion of appointed heir from suc¬ 
cession to natural father does not. 

exclude him altogether from family 

132 I C 849=1 R 1931 Lah 689= 

A 1 R 1931 Lah 754. 

- Succession — Appointed heir — In 

I absence of son ancestral land held by 

, nominated hsir'passes to his daughter in. 

preference to donor’s collaterals 

132 I 671=13 Lah 319 = 33 P L R 593= 
I R 1931 Lah 655=A I R 1931 Lah i615 


137 I C 236=13 Lah 589=33 P L R 

193 = 1 R 1932 Lah 306 = 
A 1 R 1932 Lah 330. 

-Reversioner—Mere attachment does 

not give reversioner right to sue for 

declaration that it shall not affect his 

reversionary rights 

136 i C 265=13 Lah 524=33 P L R 
46 = 1 R 1932 Lah 217=A 1 R 1932 Lah 179. 

-Reversioner — Reversioners can 

challenge widow’s alienacion of mort¬ 
gagee rights of deceased husband 

134 1 C 826=32 P L R 617=1 R 1931 
Lah 1018=A ! R 1932 Lah 61. i 

—"^Reversioner—Reversioner expressly i 
ratifying alienation is precluded from 
avoiding it 

132 1 C 881 = 1 R 1931 Lah 705 = 

A 1 R 1931 Lah 677. 


Succession—Collaterals 

-Succession— Collaterals — Garewaf 

Jats of Ludhiana District — Collaterals 
exclude 'widoweJ daughter even in res¬ 
pect of ancestral property 

144 I C 454=34 P L R 753 = 1 R 1933 Lah 

471=A 1 R 1931 Lah 553. 

^ -Succession—Collaterals—Delhi Dis- 

I triot — Collaterals precede daughter’s 

i SOD 

142 I C 284 = 34 P L R 351 = 1 R 1933 Lah 

184 = A I R 1933 Lah 473 (2) 

-Succe?sioa — Collaterals—Kambos of 

Amritsar District— Collaterals succeed 
in preference to daughter after death of 
widow 

142 I C 68=34 P L R 331 = 1 R 1933 Lah 

173=A 1 R 1933 Lah 379, 


Kiwajiam 

-Riwajiam of Gujranwala District 

published in 191i is incorrect record of 
custom 

141 I C 573=34 P L R 129=14 Lah 

404 = 1 R 1933 Lah 141 = 
A I R 1933 Lah 466. 
-Riwajiam — Rntries in—Presump¬ 
tion— Initial presumption is in favourof 
entry whether cu-tom is in accord with 
general custom or not—Quantum of evi¬ 
dence necessary to rebut presumption 

varies with facts and circumstances of 
each case 

135 1 C 769=13 Lah 276=32 P L R 

890 = 1 R 1932 Lah 161 = 
AIR 1932 Lah 157. 

Succession—Acceleration 

Succession Acceleration — Life 
tanant can surrender estate and accele- 
ra.e succession only on relinquishment 


-Succession—Collaterals—Wife sell¬ 
ing land held by her in her own right— 
j Husband predeceasing wife and not in- 
j beriting land—Answer to Question 67 of 
I Customary law of Ilissar District does 
j nob apply to such case— Suit by collate- 
! ral of husband for pre-emption is not 
' maintainable 

138 I C 680 = 33 P L R 416 = 1 R 1932 Lah 
I 523 = A I R 1932 Lah 397. 

-Succession— Collaterals — Collate¬ 
rals of sixth decree have to prove that 
they are preferred to daughter in succes¬ 
sion to ancestral property 

138 I C 280=13 Lah 404 = 33 P LR 1 17 = 
1 R 1932 Lah 468 = A I R 1832 Lah 353. 

-Succession—Collaterals—Hand a I Jat; 

' in Arnhala District djing sonless leaving 
Self-acquired proi'erty — Collaterals ot 
, third degree are no: preferential heirs 
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CUSTOM (PUNJAB) —Suecssion — Collaterals 
— Daughter 

fco married dau'^hter 

131IC 236=32 P L R 36=12 Lah 313 = 

1 R 1931 Lah 396=AI R 1931 Lah 113 (2). 

--Succssion—Goliaterals • Khalil of 

Peshawar—Collaterals in sixth degree 
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CUSTOM PUNJAB—Succssion—Collatera s 
—Daughter 

entital heir fco ala malik 
138 1 C 683=33 P L R 479=1 R 1932 Lah 

522=A 1 R 1932 Lah 463(2) 

-Succession — Daughter Rajputs— 

Panipafc ~ No wife or male issue 


cannot lie excluded in favour of brother’s 

widow or daughter 

144 I C 320=1 R 1933 Pesh 4 = 

A I R 1933 Pesh 44. 

SUCCCESStOM — DAU GIITEll 
-Succession—Diughte J ats Ances¬ 
tral property—Customary law eycludes 

daughters against naiiliew 

, AIR 1933 Lah 1035 (1) 

-Succession — Daughter — Amritsar 

District— Tabs - ■ Daughters and their 

son^ do not inherit self acquired property 

i 4 a 1 C 483 = 1 R 1933 Lah 480 = 

A ! R 1933 Lah 898. 

-Succession—Daughter— SelC-acqui- 

lad property— Daliwal Jafc of Moga 

tashil, .Ferozepovo District — Collaterals 

are not entitled to succeed in presence 

ofcLiuybter A 1 R 1933 Lah 867. 

Daughter — Daughter 


HuC2633lOn 


succeeds in preference to collaterals 

AIR 1933 Lah 801. 

Succession— Daughter — Arains of 


village Kaiol in tho proxiiiiity' of Tjahoro 
—Daughters escluJo agnalcs in absence 

I C 231=34 P L R 891=6 R L 83= 

A 1 R 1933 Lah 640, 

-Succession— Daughter — Daughter 

succeeds to self- acquired property of 

father in preference fco collaterals 

144 I C 408=34 P L R 743 = 1 R 1933 Lah 

467 = A 1 R 1933 Lah 555. 

-^Succession — Daughter Waraich 


r 

i 


Jat of uiauza ButaU .)handa Singh, fca- 
hail and district GujranwaU — Daugh¬ 
ters and daughters’ sons succeed to self- 
acquired property of aonless proprietor 

1*1 f^i'Gfcrenc0 to collafceials 

14 I C 573 = 34 P L R 129=14 Lah 404 = 
* ! R 1933 Lah 141=A I R 1933 Lah 466. 

-Succo^'^ion—Daughter — Gurdaspur 

District— Gift of ancesfcial property to 
father Iiacing only daughters— Daugh. 
ters arc nob excluded by collatorals of 

'^141 \ C 4 40 = 34 P L R 570 = 1 R 1933 Lah 
141 44 81=A I R 1933 Lah 197 (2). 

-Succession' —Daughter Hoshiarpur 

District— Daughter is excluded by col¬ 
laterals if within third degree 

140 I C 778 = 33 P L R 1091 = 1 R 1933 

Lah 30= A I R 1933 Lah 107. 

-SuccesUon—Daughter — With res- 


r'3c 


t to ad.'^ainillnyat daughter is prefer- 


Daughter if married in Panipat proper 

and living succeeds bo ancestral property 
138 I C 280 = 13 Lah 404 = 33 P L R 117= 
I R 1932 Lah 468=A I R 1932 Lah 353. 

-Succession—Daughter—Gul Farosh 

Arains of Amritsar City—Daughters are 

excluded bv sous 

133 1 C 49=13 Lah 366=33 P L R 702 = 
I R 1931 Lah 721=A I R 1931 Lah 710. 

-Succession—Daughter Arains in 

Jullunder District — Daughter succeeds 

to father’s self-acquired property in 

preference to collaterals in spite of 

Iliwaj-i-am . , 

134 I C 795 = 32 P L R 929=12 Lah 412 = 
I R 1931 Lah 1003=A I R 1931 Lah 641. 

-Succession—Daughter Ala malik 

cannot succee^l in presence of daughters 

of adna malik _ , 

132 I C 513 = 1 R 1931 Lah 609 = 

A I R 1931 Lah 618. 

-Succession—Daughter Ghatta Jats 

of Wazirabad tabsil—Daughters do nob 

eucceed in preference to collatoials of 

fourth degree ^ 

133 1 C 649 = 32 P L R 782 = 13 Lah 219= 
I R 1931 Loh 825=A 1 R 1931 Lah 453. 

-Succession—Daughter Kambhos of 

Amritsar — Daughter is excluded by 

acn*' tea 

133 I C 556 = 32 P L R 310=1 R 1931 Lah 

796 =A ! R 1931 Lah 320 (1). 

-oucceaaiou—Daughter in Mauza 

Kanjhaola in Delhi province married 

daughter is not entitled to succeed to 

her father’s property after his death 

131 I C 347=A I R 1931 Lah 123. 

Succession—Law Governing 

-Succession—La v governing —Plain- 

tiiTs claiming succession along with 

their deceased mobher’a sister must 

prove custom to that effect _ 

145 I C 830 = 6 R L 142-- 

A I R 1933 Lah 532 (2). 

-Succession — Law governing 

Mahomedan Bhabfci Kajputs — Batala 

Tahsil, District Gurdespur—Chundawand 

rule of succession is followed \\ hero 

the custom is a rule of law those bound 

bv it cannot charge is by agreement 

131 1 C 545 = 13 Lah 410 — 33 P L R T95 — 
I R 1932 Lah 225=A I R 1932 Lah 222. 

-Suceeision—Law Governing—Where 

customary law governs parties as regards 

succession, personal law can be resorted 

to only where there is lacuna in rules ot 
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CUSTOM (PUNJAB)—Succession—Law CUSTOM (PUNJAB) — Succession — Miscel* 

Governing laneous 


Customary law \ 

135 I C 54=1 R 193£ Lah 38= | 

A I R 1931 Lah 433. ‘ 

SuccEsslOK—S ister 

-Succession—Sister^—Rupar Tahsil— : 

Ambala Diet—In Rupar Tahsil, Disfc Am- j 

bala, sisters inherit in absence of near • 

collaterals, i e. fifth degree collaterals 

A 1 R 1933 Lah 1005 (1). ' 

-Succession — Sister — Tiwanas of i 

Shahpur District — Unmarried sister 

excludes collaterals t 

143 1 C 89=34 P L R 439=1 R 1933 Lah 
309=14 Lah 606=A I R 1933 Lah 326. 


Succession—Widow 

-Succession — Widow Gujranwala 

District—In presence of sons widows do 
not succeed 

142 I C 751=34 P L R 409=1 R 1933 Lah 

257=A i R 1933 Lah 468. 

-Succession — Widow — Burden of : 

<proo( is on person challenging 

144 I C 471=34 P L R 739 = 1 R 1933 Lah 

475=A I R 1933 Lah 350. 

-Succession—Widow—Ambala Dist¬ 
rict—Widows are entitled to succeed 
collaterally in same manner in which , 

their husbands would have succeeded I 
144 1 C 471=34 P LR 739 = 1 R 1933 Lah I 

475=A I R 1933 Lah 350. ; 

-Succession—Widow—Jains — Town 

■of Delhi—No custom held existed that 

•widow of coparcener succeeds to her 


husband’s property as son 

139 I C 721 = 14 Lah 95=33 P L R 801 = 
I R 1932 Lah 611=A I R 1932 Lah 546. 

-Succession — Widow — Widow can 

inherit collaterally 

132 1 C 881=1 R 1931 Lah 705 = 

A I R 1931 Lah 677. 


Succession—Will ; 

-Succession—Will—KhojaofiKasur in ; 

Dahore District — Will — Property be¬ 
queathed to lady—Death of lady issue- 
leas subsequent to death of testator 
Property does not revert to testator’s 

heirs ' 

A I R 1933 Lah 763 (2). 

-'Hviccessiou—Will—Kambhos of Am¬ 
ritsar District—Proprietor cannot be¬ 
queath ancestral property 

133 I C 556=32 P L R 310=1 R 1931 Lah | 

796=A I R 1931 Lah 320 (1). ' 

Succession—Miscellaneous 

Succession—Record of Rights—En¬ 
try in Earliest settlement records in 
favour of one party — Subsequent re¬ 
cords silent on the question—Ijast set¬ 
tlement record in favour of opposite 
.party Whether the first settlement re¬ 


cord lays down correct rule of succession 
(Quaere) 

A 1 R 1933 Lah 801. 

-Succession — Riwajiam — Entries 

generally relate to anecestral property 
144 I C 408=34 P L R 743 = 1 R 1933 Lah 

467=A I R 1933rLah 555. 

-Succession — Non-proprietary hold¬ 
ing—Non-proprietor entailing forfeiture 
—Heirs of last holder are not entitled 
to succeed 

146 1 C 395=A I R 1933 Lah 279. 

-Succession — “Aulad” means both 

male and female children 

141 I C 440=37 P LR 570 = 1 R 1933 Lah 

81=A I R 1933 Lah 197 (2). 

-Succession—Dower—Arains of Gur- 

daspur District—Parents do not inherit 

in presence of husband 

139 I C 716=33 P L R 879=IR 1932 Lah 

613=A 1 R 1932 Lah 626. 

-Succession — Right to inherit and 

right to protect land from improper 
alienation are not the same—Right to 
inherit is deriv^ed through immediately 
preceding ancestor — Right to protect 
accrues to every ‘descendant of original 
bolder 

137 1 C 236=13 Lah 589=33 P L R 193 = 

1 R 1932 Lah 306=A I R 1932 Lah 330, 

-Succession—Chopra Khatris of Akal- 

garh in Wazirabad Tahsil are in matters 
of succession governed by custom ex¬ 
cluding daughter’s sons in preference to 
collAtex'als 

137 I C 81=33 P L R 257=1 R 1932 Lah 

274=A I R 1932 Lah 326. 

-Succession —* Ancestral property— 

Fifth degree is the limit 

135 I C 769=13 Lah 276=32 P L R 890 = 

I R 1932 Lah 161=A I R 1932 Lah 157. 

-Succession — Ambala District — 

Daughter’s daughter does not succeed 
134 I C 107=32 P L R 557 = 1 R 1931 Lah 

875=A I R 1931 Lah 708. 

——-Succession—Jhang District—Mother 
is heir of proprietor dying without widow 
or daughter—Step-mother succeeds step¬ 
son 

132 I C 881 = 1 R 1931 Lah 705 = 

A I R 1931 Lah 677. 

-Succession — Among Rawals of vil¬ 
lage Pandari in Bibi Tahsil and District 
Iloshiarpur son of predeceased .son can 

succeed his grandfather 

131 I C 288 = 1 R 1931 Lah 416= 

A 1 R 1931 Lah 231. 

Widow 

-^Widow—Remarriage—Life interest 

is forfeited — Exception among Jats 
when remarriage is with first husband’s 


1931-33 T. D.—67 & 68 
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CUSTOM {PUNJAB)—Widow 
brother is recoRDized 

145 1 C 256=6 R L 89=A I R 1933 Lah 69. 
--"Widow—Widow can alienate ances¬ 
tral land in her possession to discharge 

her deceased husband’s debts 

138 I C 143=33 P L R 568=1 R 1932 Lah 

419=A 1 R 1932 Lah 447. 

-Widow—Widow has absolute power 

of disposal over her self-acquired pro¬ 
perty—There is no custom to contrary 

among Sansi Jats of Amritsar 

142 I C 680 = 33 P L R 514 = 13 Lah 820 = 
I R 1933 Lah 26I=A 1 R 1932 Lah 444. 

Will 

■-Will—Kahut af jChakwal Tahsil— 

WMll by sonless proprietor to daughter 
is recognized 

141 I C 364=34 P L R 230 = 
I R 1933 Lah 107=14 Lah 553 = 

A 1 R 1933 Lah 612. 

-Will—Gujrat District — Property 

bequeathed to daughter making her ab¬ 
solute owner—Son-in-law made khana- 
damad — Daughter acquires absolute 
estate 

141 I C 270 = 34 P L R 137 = 
1 R 1933 Lah 98=A I R 1933 Lah 187(2). 

-‘Will—Mother—Mother of nonpro-- 

prietor can reside in house occupied by 

him bub cannot will away its materials 

133 1 C 894 = 1 R 1931 Lah 862 = 

A 1 R 1932 Lah 31. 

-Will—Childless testator succeeded 

by widow—Suit by reversioners to con¬ 
test will is one for declaration, though 

brou'^ht after testator’s death 
134 I C 1040=13 Lah 22 = 32 P L R 556 = 
I R 1931 Lah 1040=A I R 1931 Lah 702. 

--Will—Avvanb of Tahsil Pind Dadan 

]\han cannot dispose of ancestral pro- 

nerty by will 

^ 132 I C 220 = 1 R 1931 Lab 556= 

A I R 1931 Lah 481. 

-Will—Power to make gift does not 

necessarily confer similar power to make 

beciuest 

133 I C 649=32 P L R 782=13 Lah 219 = 
I R 1931 Lah 825=A I R 1931 Lah 453. 

-Will—Power to gift inter vivos and 

will are co extensive —Power bo gift not 

disputed—Party denying power to will 

must establish it 

132 I C 209 = 1 R 1931 Lah 545 = 

A I R 1931 Lah 450. 

-Will—date of Jbeluin can bequeath 

property to dau'^hter 

132 I C 209 = 1 R 1931 Lah 545= 

A 1 R 1931 Lah 450. 

-Will—Alienation by will can be im. 

peached by one who proves property to 

i)o iinrestial qua him 

134 I C 771--13 Lah 116 = 33 P L R 1069 = 

1 K 1931 Lah 979=A 1 R 1931 Lah 293. 


CUSTOM (PUNJAB)—Will 

-Will—Validity of—Testator having 

limited interest—‘Will is valid till set 
aside 

135 1 C 294=1 R 1931 Lah 422 = 

A 1 R 1931 Lah 235. 

-Will — Khalil woman cannot will 

entire property to exclusion of husband 

or other near heirs 

141 I C 221=A 1 R 1933 Pesh 13. 

Miscellaneous 

Suit for possession of village land — 

Admission of plaintiff’s claim by some 

of proprietors—Plaintiff should bo given 

decree for joint possession in respect of 

share of such defendant 

A I R 1933 Lah 1007(2). 

-Custom recorded in wajibularz — 

Abrogation must be proved—Order of 

abrogation by Deputy Commissioner— 

Circumstances under which order was- 

passed must he shown 

144 I C 206 = 34 P L R 629= 
I R 1933 Lah 425=A ! R 1933 Lah 757. 

-Divorce—Jats of Sialkot District 

Writing is necessary—Oral relinquish¬ 
ment is nob sufficient 

A I R 1933 Lah 755. 

-Abadi—Death of non-proprietor— 

Minor son going to another village to 

live with his uncle by itself is not proof 

of abandonment of right 

146 1 C 125 = 6 R L 171 = 
A I R 1933 Lah 652. 

-Shamilat—Sale of—Fact that sale- 

deed does not expressly mention transfer 

of shamilat is not conclusive against 

vendee . . 

142 I C 227 = 34 P L R 324=14 Lah 496 = 

I R 1933 Lah 188=A 1 R 1933 Lah 428. 

-Grazing rights—Proprietor is en¬ 
titled to cultivate out of banjar if suffi¬ 
cient area is left behind for grazing 

144 I C 976 = 6 R L 45 = 
A I R 1933 Lah 370. 

-Common land—Suit to ejoct tres¬ 
passer and for possession by patti khas 
proprietors alone—-Title of other 
bers of proprietary body domed suit 

must be dismissed ,0 p i r i 9 a _ 

139 I C 133=33 P L R 124 — 

air 1933 Lah 241- 

-pVe.rmption—Married da-aghter of 

husband's brother's widow is neither 
kinsman nor relative within third degr^ 
144 I C 389=55 All 847=1933 A L J 502 — 
144 428=A I R 1933 All 391. 

-Gauri Nawad — Custom of trans¬ 
ferring houses with right of residence by 

raivats exists r. a r-.. r 

141 1 C 668=17 R D 556=14 L R A Cr R 

399=1 R 1933 All 90=A I R 1933 All 306. 
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CUSTOM (U. P.) 

-Fard-i-riwaj-baghafc—Custom of haq- 

i>chabarum is not limitod to private 

S 6 S 

17 R D 1038=10 OWN 1146= 

A I R 1933 Oudh 527. 
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DAMDUPAT a 

-Principal means amount actually 


1 


advanced and not enhanced price of 
future crops 

144 I C 135=1 R 1933 Nag 205= 

A 1 R 1933 Nag 293. 


CUSTOMARY RIGHT 

-Irrigation tanks—Customary sob 

mersion of adjoining lands from far oil 

times—Government cannot be restrained 

by injunction from submerging them 
140 1 C 28=36 M L W 408=1 R 1932 Mad 

812=A 1 R 1932 Mad 532. 

-Custom must be ancient, invariable, 

reasonable and certain—Easement need 

not be reasonable 

142 1 C 153=29 N LR 85=1 R 1933 Nag 

■ 97=A I R 1933 Nag 74 

CUSTOMS ACT OF CANADA (1927) 

-Ss. 151 and 207—Vessel containing 

dutiable goods “hovering” within 12 
miles of coast—Forfeiture of such goods 
is legitimate 

143 I C 91=1933 A L J 284=37 M L W 

528=A I R 1933 PC 16 (P C). 

GYPRES 

-Applicability of — Executors must 

carry out direction of will—Direction® 
of testator may be varied only by cypres 
doctrine 

139 1 C 594=34 B L R 113 = 1 R 1932 Bom 

518=A I R 1932 Bom 191. 

-Applicability — Rule applies only 

when wishes of author of trust are clear 

but not otherwise 

130 I C 556=25 SLR 415=1 R 1931 Sind 1 

44=A I R 1931 Sind 75. , 
DAMAGES I 

-Suit for—Work done against railway 1 

company—Defendant not producing rele¬ 
vant material for ascertaining measure¬ 
ment—Plaintiff’s claim will not fail for 

mere non-proof 

143 I C 377=56 C L J 285 = 
A 1 R 1933 Cal 165. 

-Suit for—Claims for work done and 

reimbursement for expenses incurred for 

being ready for other promised work are 

maintainable 

143 I C 377=56 C L J 285 = 
A I R 1933 Cal 165. 

Measure of—Suit by lessee against 
lessor for breach of warranty resulting 
in loss of holding—Lease to run for 40 
years more—Valuation of damages at 20 
years purchase of probts held to be *high 
130 I C 140=34 C W N 951=1 R 1931 Cal 

1 Cal 129 (2). 

Mortification due to being searched 

but in a legal manner gives rise to no 
damages 

1933 Cr C 800=A I R 1933 Sind 240. 


-Mortgagee put in possession in fore¬ 
closure decree—Still rule of damdupat 
applies 

144 1 C 521 = 29 N L R 77=6 R N 12 = 

AIR 1933 Nag 44 (21)^ 

DANGEROUS DRUGS ACT (2 of 1930) 

-Ss. 40 and 10 (b) —-“Opium” doss 

not include beinsi and beinchi 

145 I C 825 = 1933 Cr C 997 = 6 R R 58 = 

A 1 R 1933 Rang 258. 


DEBTOR AND CREDITOR 


-Judgment-debtor paying something 

to decree-holder—Duty to certify under 

O. 21, R 2, Civil P. G., does not make it 

consideration for receipt of money due 

1933 A L J 670=A 1 R 1933 All 511. 

-Contract— Suit on—Damage must 

be suffered—Debtor not paying twice 

over cannot sue 

1933 A L J G70=A 1 R 1933 All 511. 
-Agreement to employ as agent—De¬ 
posit by agent as security becomes on 
breach of agreement as debt due to 
agent by employer—Agent can sue for 
deposit at his pLce of residence 

143 I C 335=35 BLR 168=57 Bom 306= 

A I R 1933 Bom 179. 

-Creditor becoming heir to debtor or 

vice versa—T«'o interests are merged 

37 C W N 758=A I R 1933 Cal 865. 

; -Debtor making extra payments 

j voluntarily under mistake of law cannot 

claim refund 

A I R 1933 Lab 523. 

-Order given by debt or or creditor up* 

on person holding funds to pay from such 
I fund operates as equitable nssignroent 
i 144 I C 6 = 14 Lab 325=1 R 1933 Lab 412 = 
' AIR 1933 Lab 102. 


I-One heir of creditor suing, making 

j others co-defendants—Suit should not be 
dismissed merely because it was not 
proved that they refused to join as co¬ 
plaintiffs 

133 I C 871 = 32 P L R 385 = 
I R 1931 Lab 839=A I R 1931 Lab 445. 

--Receipt for money borrowed — Onus 

is on debtor to prove that money did not 
belong to lender—Finding that burden 

was not discharged is one of fact 

132 1C 459 = 1 R 1931 Nag 107 = 

A I R 1931 Nag 97. 

I -Debtor should repay loans to credi¬ 


tor at 


latter’s i>lace 

142 i C844 = I R 1933 Sind 118= 

A I R 1933 Sind 62. 


i 
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DECREE—Construction—Compromise decree 

Construction—Compromise decree 

-Construction—Compromise decree— 

Reasonableness is the te«it 

131 I C 702 = 53 C L J 329=1 R 1931 Cal 
494=35 C W N 9=A I R 1931 Cal 476. 

-—-Construction—Compromise decree— 
Decree based on solenama ■without in¬ 
corporating its terms—Solenama held in¬ 
corporated in decree 

129 1 C 855=34 C W N 887 = 
I R 1931 Cal 295=A I R 1931 CaI87. 

Construction — Declaratory de¬ 
cree 

-Construction—Declaratory decree— 

Future maintenance held charged on the 
proportv 

130 I C'666 = 33 M L W 109=1 R 1931 Mad 

410 = 1930 M W N 1059 = 
A 1 R 1931 Mad 120. 

-"Construction—Declaratory decree— 

Wiiether decree is executable or merely 
declaratory depends on whether it is 
direct order against any one or whether 
it merely declares one’s obligations— 
Award effecting mortgage with possession 
for certain amount for certain period— 
Arrangement regarding payment of mort¬ 
gage money also laid down Held that 
decree passed in terms of award was 
merely declaratory as regards recovery 
of mortgage money and not an escutable 

A 1 R 1933 Pesh 83. 

Construction—Interest 

-Construction — Interest — Money 

decree—Judgment for principal and in- 

terest is single money decree 
146 1 C 343=57 Bom 468=35 BLR 620 = 

AIR 1933 Bom 364. 

-Construction—Interest Decree for 

“principal amount of the decree inclu¬ 
des also interest 

132 I C 215=13 Lah 143=33 P L R 345= 
1 R 1931 Lah 551=A 1 R 1931 Lah 483 

Construction—Joint Diccree 

Construction—Joint decree—No pro- 


I 


portion tixod— liability is joint and 

be\ 01 al 140 1 C 874=13 P L T 619 = 

I R 1933 Pal 33=A I R 1933 Pat 2 1. 

-Construction— Joint decree—Soma 

defendants dying during appeal to Privy 
Council —Representatives not brought 
on record—Neither deceased judgment- 
debtors are released nor other judgment- 

debtors , ^ 

•140 1C 874 = 13 P L T 619 = 
I R 1933 Pal 33=A 1 R 1933 Pat'24. 

-^Construction —Joint decroa Some 

defendants dying — No legal reprasenta- 

bives brought on record—Decree is not 


DECREE—Contraction*—Compromise decree 
split up 

140 I C 874=13 P L T 619= 
I R 1933 Pat 33=A 1 R 1933 Pat 24. 

-Construction—Joint decree—Right 


to recoup pro rata is not affected by death 

of some judgment-debtors 

140 I C 874=13 P L T 619= 
I R 1933 Pat 33=A I R 1933 Pat 24. 

Construction—Maintenance 

Construction—Maintenance — Con¬ 


struction —K died leaving widow C*“By 
will C was to receive maintenance 
which was charged on estate—Estate 
then managed by nephew It — It died 

leaving widow Af—Dispute between It s 
brother S and C resulting in suit against 
C and M —Suit compromised—Subse¬ 
quent suit by C against -A/ for arrears of 
maintenance—Pending suit A/ adopted 
son—Held adopted son took estate as 
on data of adoption, i.e, subject to main¬ 
tenance charge — Maintenance decree 
against Af was against as representing 

inheritance ^=-.4 

129 I C 875=34 C W N 754 = 

1 R 1931 Cal 315=A I R 1931 Cal 73. 
-Construction—Maintenance— Main¬ 
tenance decree creating charge on some 
items and making whole property liable 
—Security need not be proceeded against 
in first instance unless not doing so is 
mala fide—Analogy of mortgage decree 

does not apply , 

140 I C 408=1932 M W N 1200=36 M L W 
714=63 M L J 843=56 Mad 343 = 
I R 1933 Mad 7=A 1 R 1933 Mad 33 (1). 

-^Construction — Maintenance—De¬ 
cree creating charge for future mainten¬ 
ance can be passed and executed 

145 I C 1 = 14 P L T (Sup) 1 = 12 Pat 359= 

6 R P 17=A I R 1933 Pat306. 

Construction—Mortgage Decree 

-Construction — Mortgage decree— 

Attachment before judgment Attach¬ 
ing creditor is not necessary party to 
mortgage suit in respect of property at¬ 
tached—Suit by mortgagee impleading 
besides mortgagors several other puisne 
mortgagees—Other mortgagees subse¬ 
quently coming and made parties and 
consent decree in favour of all mort- 
ga'^aesand in respect of all outstanding 
mortgagees passed in certain order of 
priority of payment—Decree held to be 
combination of several decrees in favour 
of different mortgagees determining order 
in which they were to be paid and in¬ 
corporating orders which Court would be 
amply justified in making under T. r. 
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DECREE—Construction—Mortgage decree 

Act, S. 57, 

134 I C 561=58 Cal 598= 
I R 1931 Cal 849=A I R 1931 Cal 763. 

-Consbiuction — Mortgage decree— 

Mortgage decree is entitled to priority 

over monev decree 

142 I C 759=33 P L R 975=14 Lah 243= 
I R 1933 Lah 267=A I R 1933 Lah 48. 

-Construction—Mortgage decree is 

decree directing realization of decretal 

amount from hypothecated property 

142 I C 759=33 P L R 975=1 R 1933 Lah 
267=14 Lah 243=A I R 1933 Lah 48. 

—'—Construction — Mortgage decree— 
Award creating mortgage for definite 
period and in case of failure to pay with¬ 
in certain period, decree-holder entitled 
to recover money by execution proceed¬ 
ings—Decree passed on basis of such 

award is nob mortgagee decree 

A I R 1933 Pesh 71. 

Construction—Fjcrsonal Liability 

-Construction—Personal liability— 

Liability under—Decree against manag. 
ing committee of school is binding on 
school and can be executed against assets 
of school—Members payingdebt are enti¬ 
tled to be indemnified out of assets of 
school 

143 I C 457=37 C W N 495= 
60 Cal 794=A I R 1933 Cal 329. 

-Construction—Personal liability— 

Decree-holder cannot prove that pro¬ 
perty was family property and that de¬ 
fendant was manager thereof 

145 1 C 694 = 6 R M 116= 
A 1 R 1933 Mad 175. 

Construction—Eeference to Judg¬ 
ments AND Pleadings 

-Construction—Reference to judg¬ 
ment and pleadings—Decree brief and 
ambiguous—Pleading should bo looked 
at to ascertain precise scope and mean¬ 
ing—Decree restraining realization of 
Haisiat-tax by District Board held in¬ 
capable of execution in view of Validat¬ 
ing Act, 1927 

140 I C 533=14 Lah 230 = 34 P L R 546 = 
I R 1933 Lah 6=A 1 R 1933 Lah 4 1. 

Construction — Reference to judg¬ 
ments and pleadings—Words capable of 
more than one meaning—To ascertain 
meaning and effect of decree. Court can 
look to relevant papers and circum¬ 
stances 

131 I C 19 = 54 Mad 532 = 35 M L W 817 = 

A I R 1931 Mad 328. 
Construction — Reference to judg¬ 
ment and pleadings—Language of decree 
plain Court cannot look at its judgment 


DECREE—Construction—Reference to judg- 
' ment and pleadings 

, to interpret decree 

136 I C 252=7 Luck 421 = 1 R 1932 
Oudh 108=8 OWN 1337= 
AIR 1932 Oudh 77 (2). 

I 

■ -Construction —• Reference to judg- 

; ment and pleadings—Decree unrestric¬ 
ted—Pleadings can be referred 

132 ! C 871 = 12 P L T 75=10 Pal 305 = 
1 R 1931 Pat 295=A I R 1931 Pat 177. 

Construction—Rules op 

j -Construction—Rules of—Final de¬ 

cree— Court cannot consider language of 
. preliminary decree if it is at variance 

i with final decree 

1933 A L J 724=A 1 R 1933 All 743. 

■ -Construction— Rules of — Reason¬ 

able construction should be put 

• 143 I C 457 = 37 C W N 495 = 60 Cal 794= 

A I R 1933 Cal 329. 

I 

-Construction — Rules of — Decree 

passed on basis of award should be con¬ 
strued in the light of the award oolv 

144 I C 981=34 P L R 301 = 6 R L 39 = 

A I R 1933 Lah 505. 

Construction—Miscellaneous 

' Construction— Cosharer in posses- 
I pion of entire khudkasht as lessee— 
Lease expiring—Lessor obtaining decree 
for joint possession and mesne profits— 
Decree substituted due bo partition by 
one awarding compensation without fix¬ 
ing period—Compensation held to have 
been awarded for period for which mesne 
profits were given: A 1 R 1928 Pat. 565, 
Reversed 

133 1 C 730 = 58 I A 299 = 1931 M W N 
1301 = 1 R 1931 P C 266=35 M L W 49 = 
11 Pat 2 2=12 P L T 737 = 61 L M J 186 = 
35 C W N 949=A I R 1931 P C 209 (P C). 

-Construction—Courts have discre¬ 
tion to pass conditional decrees accord¬ 
ing to exigencies of case 

1933 A L J 1079=A I R 1933 AH 634. 

-Construction — Consent decree pro¬ 
viding costs of one of parties to be paid 
to the solicitors named—Solicitors can 
enforce decree though not parties to 
suit 

138 I C 832 = 34 BLR 670 = 1 R 1932 Bom 

44S=A I R 1932 Bom 378. 

-Construction — Preliminary decree 

passed in partition suit—Court cannot 
subsequently dismiss suit—Decree can 
be varied oolv in appeal 

139 I C 761=36 M L W 414=1 R 1932 
Mad 789 = R 1 R 1932 Mad 519. 

-Construction—Decree creating set¬ 
tlement of land in lieu of future recur¬ 
ring payment is lease 
136 I C 54=1 1 Pat 98 = 1 R 1932 Pat 54 = 

I 12 P L T 871=A I R 1932 Pal 97. 
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DECREE—Executability 

EXECUT ABILITY 

-Executability—Decree can be exe¬ 
cuted only against those persons against 
whom it is made 

139 I C 215=34 BLR 948=1 R 1932 
Bom 473 = A I R 1932 Bom 462. 

-Executability — Decree for specific 

performance of contract—Defendant to | 
execute kobala by accepting balance of 
price from plaintiff within a certain 
period, in default Court to execute and 
register kobala of sale on behalf of de¬ 
fendant on plaintiff’s depositing balance 
amount Default in first part of decree 
—Default by whom committed is im¬ 
material and plaintiff can execute second 
part of decree 

145 I C 183=37 C W N 190=6 R C 78= 

A 1 R 1933 Cal 496. 

-Executability—Decree-holder need 

not be a party to the decree 
136IC771=IR 1932 IVlod 307=61 M L J 
904 = 35 M L W 22=A 1 R 1932 Mad 193. 

Executability Unless the decree i 
has been superseded it should be exe- ! 
cuted ! 

141 I C 283 = 37 M L W 652=1932 
^ M L W 1108=1 R 1933 Mad 100. 

^^Executability—Portion of rights to I 
which decree relates devolving on judg¬ 
ment-debtor subsequent to decree—De¬ 
cree is extinguished pro tanto and re- 
inaining portion can be executed 

A I R 1933 Sind 371. 

Execution—Application 

-Execution—Application—Executing 

Court allowing partial execution on ob. 
jection by judgment-debtor—Decree- 
holder appealing—During pendency of 
appeal execution dismissed for default— 
On appeal being allowed fresh execution 
made—Application even as to part al¬ 
lowed, held maintainable 1 

130 I C 143=34 C W N 897 = 1 R 1931 Cal i 

335=A I R 1931 Cal 112. | 

-Execution—Application-.Application ; 

finally and properly dismissed cannot be 
revived—Where execution application is 
pending, subsequent application is for con¬ 
tinuance of former—Test for applicability | 
of principle of revival is that interrup- 1 
tion to execution proceedings is due to 
intermediate order afterwards set aside 
or proceedings have been obstructed, | 
and interruption is not due to any fault 

or laches of applicant 

143 I C 1 = 37 M L W 607=1933 M W N 
566 = 64 M L J 664 = 56 Mad 490 = 1 R 1933 [ 
Mad 274=A I R 1933 Mad 418 (F B). 1 

Execution—Bar to 

-lOxecution—Bar to—-Money decree ^ 


DECREE—Execution —Bar to 
—Execution in different stages or piece¬ 
meal is nob permitted—Decree for prin¬ 
cipal, costs and interest—Decree execu¬ 
ted for principal and costs—Subsequent 

application for interest only is barred 
146 I C 343 = 35 BLR 620=57 Bom 468 = 

AIR 1933 Bom 364. 

-Execution—Bar to—Partition decree 

—Decision by metes and bounds effected 
and all disputes settled by settlement- 
deed—Execution of partition decree 
does not lie 

A 1 R 1933 Pat 625 (2). 
-Execution—Bar to;—Decree in fa¬ 
vour of judgment-debtor hypothecated 
with judgment-creditor—Negligence of 
latter in not executing former’s decree 
—In proceeding by judgment-creditor in 
execution of his decree judgment-debtor 
is not entitled to ask executing Court to 
award him full amount of bis decree— 

His remedy is by way of separate suit 

A I R 1933 Pesh 79. 


Execution—Compromise Decree 

-Execution—Compromise decree-— 

Compromise presented to Court for be¬ 
ing recorded—No objection raised and 
no appeal filed from order recording 
compromise or from decree passed in ac¬ 
cordance with compromise—Legality of 
compromise cannot be questioned at 

time of execution of decree 

145 I C 582=35 BLR 588=6 R B 86= 

AIR 1933 Bom 298. 

-Execution — Compromise decree— 

Parties deliberately limiting recourse to 
execution proceedings to some contin¬ 
gency—Decree cannot be executed ex¬ 
cept on happening of that contingency 

37 M L W 662=1933 M W N 478=64 
M L J 629=A I R 1933 Mad 466, 


-Execution—Compromise decree— 

Execution specifically barred except on 

one matter—Execution taken not on 

such matter—Failure to appear on 

notice of execution does not make every 

part of decree executable , 

37 M L W 662=1933 M W N 478=64 M L J 

629=A I R 1933 Mad 466. 


Execution—Construction 

-Execution—Construction of decree 

-Executing Court in a proceeding for 

cecution of decree cannot consider 

bather the decree as it stands is dofec- 

ve or faulty « 

145 1 C 183=37 C W N 190=6 R C78= 


--Execution—Construction — Objec¬ 
tion raised by mortgagees to property 
—Portion of consideration proved to be 
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DECREE—Execukion-^Con struct ion 
fictitious and fraudulent—Transaction 
must be declared void in toto 

133 I C 118=32 P L R 201=1 R 1931 Lab 

742=A I R 1931 Lah 430. 

-Execution—Construction — Decree 

against person in one capacity can be 
resisted by such person in another capa¬ 
city 

14 P L T 258=12 Pal 727 = 
.A 1 R 1933 Pat 250. 

Execution—Decree Binding 
-Execution—Decree binding—Exe¬ 
cuting Court cannot go'behtnd decree 

140 I C 270=1932 M W N 1317 = 

AIR 1933 Mad 197. 

-Execution—Decree binding—Exe¬ 
cuting Court cannot question jurisdic¬ 
tion of Court passing the decree under 
execution 

' 129 I C 138 = 9 Pat 829=1 R 1931 Pat 90 = 

13 P L T 149=A 1 R 1931 Pat 27. 

Execution—Legal Representative 

-Execution—Legal representative— 

assignee of decree.holder— 
Order for sale made in lifetime of latter 
—Legal representative of decree-holder 
cannot contend that execution cannot 
proceed for entire sum 

37 C W N 758=A 1 R 1933 Cal 865. 
““^“Execution—Legal representative— 
Legal representative of proper but not 
necessary party impleaded in suit, not 
brought on record in execution proceed¬ 
ings—Omission is mere irregularity 

146 I C 155=A I R 1933 Pat 640 (2). 

Execution—Limitation 


Execution 


— Limitation — Decree 
transferred to another Court for execution 
— Execution application dismissed — 
Subsequent application in original Court 
before return of decree with certiBcate 
of non.satisfaction by Court to which it 
had been transferred does not save limi 
iiation 

60 Cal 1176=37 C W N 1167=58C L J192= 

A 1 R 1933 Cal 906. 

-Execution—Limitation—Judgment- 

debtor preventing delivery by obstruction 
must take consequences of his auction 
—Sale confirmed on 30th August 1921 
and delivery petition on 22nd September 
1921 — One item not delivered and 
petition “closed”—Subsequent petitions 
for delivery on 23rd September 1924 on 
which delivery was ordered by 9th De¬ 
cember 1924 and again on 11th March 
1926—Latter petition dismissed as time 
barred—Fresh petitionon 3rd March 1927 
held neither barred by time nor by rule 
of res judicata by order of dismissal of 


I 


DECREE —Execution—Limitation 
petition of 11th March 1926 as that order 
was simply the dismissalof misconceived 
petition 

145 I C 397=1933 M W N 970=38 M L W 

347=65 M L J 305=6 R M 57= 

AIR 1933 Mad 745. 
—Execution— Limitation — Applica¬ 
tion for execution against minor judg¬ 
ment-debtor impleading guardian with 
bona fide belief that he was living—Ap¬ 
plication gives fresh starting point of 
limitation though guardian is found to 
be dead before appl'cation 
145 I C 714=1933 M W N 819=38 M L W 

435=65 M L J 374 = 6 R M 121 = 

A I R 1933 Mad 696. 

-Execution—Limitation — Applicant 

not mentioning in execution application 
ground as reviving limitation cannot 
take advantage of it subsequently 

A I R 1933 Sind 365. 

Execution—Minor 

-Execution—Minor — Minor not re¬ 
presented in suit but represented by 
guardian in execution proceedings—Sale 
held is not valid 

37 C W N 500 = 60 Cal 753= 
A I R 1933 Cal 627. 

-Execution—Minor—Decree obtained 

against minor’s father and death of father 
—Minor not impleaded in execution but 
widow brought on record as legal re¬ 
presentative — Sale held in execution 
should not be set aside merely on ground 
that minor is not brought on record 
I 146 I C 372=38 M L W 588= 

A 1 R 1933 Mad 833. 

-Execution—Minor—Major judgment 

debtor described as minor in execution 
proceedings—As between decree-bolder 
and other judgment-debtors execution 
sale is not a nullity—Minor should inform 
Court of his majority 

146 1 C 155=A I R 1933 Pat 640 (2). 

Execution—Mode op 

-Execution—Mode of — High Court 

can in appropriate cases appoint receiver 
and direct him to sell property in 
mufassil 

126 I C 719=51 CL J 270 = 1 R 1930 Cal 

767=A I R 1931 Cal 174. 

-Execution — Mode of — Arrest of 

judgment.debtor and attachment of pro¬ 
perty c^n be simultaneously marie 

145 I C 709 = 34 P L R 856 = 6 R L 127 = 

AIR 1933 Lah 307 (2). 

-Execution—Mode of — Objection by 

judgment debtor to partial execution 
should be raised at once—Partial execu¬ 
tion does not however bar subsequent 
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DECREE—Execution—Mode of 

application for executing balance 

140 I C 120=28 N L R 77=1 R 1932 Nag 132 

=A I R 1932 Nag 89. 

Execution Sale 

Execution Sale — Question of ad¬ 
equacy of price fetched — Most material 
evidence is collection papers relating to 
property sold 

144 I C 779 = 37 C W N 146 = 6 R C 17 = 

A I R 1933 Cal 486. 

Execution Sale — Decree creating 
charge—Sale can be held without fresh 

suit or attachment of property charged 
131 I C 15 = 33 M L W 559=1 R 1931 Mad 

476=AIR 1931 Mad 603 (1; 

Execution—Steimn-aid 

Execution Stop-in-aid — l\Xere an. 
plication for copy of decree is not step-in¬ 
aid Some application to executing Court 
is necessary 

145 1 C 915=1933 A L J 1126 = 
A 1 R 1933 All 756 ll), 

-Execution —Step-in-aid Certifica¬ 
tion ol payment by decree-holder after de- 
creegets statute-barred is not step in aid i 

A I R 1933 Sind 365, 

Execution—Miscellaneous 

"Execution — -ludgment-debtor can 
question jurisdiction of Court which 

passed decree oven at time of execution 

17 R D 571=14 L R A Rev 413 = 

A I R 1933 All 751 (2^ 

Execution—Preliminary decree and 
final decree—Appeal from preliminary 
decree and compromise modifying such 
decree—Final decree as such cannot he 
executed unless fresh final decree is 
obtained 

A I R 1933 Lah 839 (2). 

-Execution—Order staying execution 

of decree pending appeal and entitling 

decree-holder to mesne profits in case of ■ 

appeal—Decree sot aside— Stay order 

ceases to have effect 

146 I C 301=A I R 1933 Lah 485. 

-l^xecution — Court has inherent 

]io\ver to dismiss execution application 

for default 

143 I C 1 = 37 M L W 607=1933 M W N 
566 = 64 M L J 664=56 Mad 490 = I R 
1933 Mad 274=A 1 R 1933 Mad 418 {F B). 

-Execution— Mere fact that judg 

ment-debtor does not object to amount 
for which execution i.s taken at one 
stage, does not bar him from raising the 
pica in subsequent execution proceed¬ 
ing 

146 I C 317=1933 M W N 127= 

A I R 1933 Mad 844. 

Setting aside 

-Setting aside—Minor—Setting aside I 


I DECREE-^Setting aside 
, of decree by minor on ground of fraud 
j and negligence—“Right is substantive— 
S. 11, Civil P. C., orS. 44, Evidence Act, 
does not operate as bar 

138 I C 465 = 16 RD 327=1 R 1932 AH 
418 = 54 AH 646=1932 A L J 437= 

A I R 1932 AH 233 (F B). 

■^Setting aside—Minor — Negligence 

of guardian—Test of, laid down 

138 I C 465=1932 A L J 437 = 16 R D 
327=1 R 1932 All 418=54 All 646= 

A I R 1932 All 293 (F B). 

-Setting aside—Grounds—Falsity oA 

claim or perjured evidence is no ground 
143 I C 710 = 60 Cal 98=1 R 1933 Cal 468= 

A I R 1933 Cal 274.. 

-Setting aside — Fraud —Plaintiff 

giving wrong p.ddress of defendant, but 

taking no part in service of summons— 

Service is not deliberately suppressed 

nor is decree obtained bv fraud 
143 I C 710 = 60 Cal 98 = rR 1933 Cal 468= 

A I R 1933 Cal 274. 

-Setting aside—Fraud—Dtcree even 

though ex parte cannot be set aside me¬ 
rely on ground that claim was falsa— 
Fraud must be proved and it must be 
proved that it was practised in relatioa 
to Court and decree procured by practis¬ 
ing same on Court 

132 I C 897 = 35 C W N 303 = 1 R 1931 Cal 

944=A I R 1931 Col 649 (2). 

I -Setting aside— Procedure— Suit— 

Court is not to decide matter as if sit¬ 
ting in appeal 

132 I C 897=35 C W N 303 = 1 R 1931 Cal 

609=A I R 1931 Cal 649 (2). 

' -Setting aside—Grounds — Decree in 

another suit cannot be set aside in ab¬ 
sence of fraud or collusion 

144 I C 584=1 R 1933 Mad 442 = 

A 1 R 1933 Mad 639. 

-Setting aside— Procedure— Proper 

prayer is for declaration that previous 

decree is not binding on plaintiff 

139 I C 317 = 1 R 1932 Mad 643=1932 
M W N 992=63 M L J 764 = 56 Mad 212 = 

36 M L W 225=A 1 R 1932 Mad 605. 

-Setting aside— Procedure— Only 

parties to docree oan pray for setting it 
aside —Persons, not parties, can only 
claim declaration in respect of rights in 
relation to decree 

139 I C 317=1932 M W N 992 = 63 M L J 
764 = 56 Mad 212=1 R 1932 Mad 643=36 
M L W 225=A I R 1932 Mad 605. 

-Setting aside— Grounds—Ex parte 

decree—Plaintiff putting falsa casa be¬ 
fore Court—Decree can be set aside on 
ground of fraud 

133 I C 769=1931 M W N 10Z6=I R 1931 

Mad 769=34 M L W 69= 

A I R 1931 Mad 679. 
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DECREE- -Setting aside 

Setting a>side— Collusive decree— 
Setting aside on ground of collusion— 
Distinction must be drawn between 
cases in which decree is obtained by 
conspiracy on basis of false allegations 
and cases in which allegations made by 
one side and accepted by other are 
known by all parties to represent true 
state of facts 

141 I C 501=9 OWN 750=8 Luck 246= 
I R 1933 Oudh 62=A 1 R 1933 Oudh 107. 

Setting aside Effect of—Ex parte 
decree set aside in subsequent suit— 
Question whether original suit revives 
depends on pleadings, issues and actual 
decision in subsequent suit 

132 I C 355 = 12 P L T 493=10 Pat 516= 

I R 1931 Pat 275= 
A I R 1931 Pat 204 (2) (F B). 

-Setting aside— Fraud—Suit to set 

aside decree on ground that it was ob¬ 
tained by fraud—Fraud must be cleirly 
and specifically alleged 
133 1 C 487=9 Rang 135=1 R 1931 Rang 

263=A I R 1931 Rang 212. 

- Setting aside—Oomprmnisej decree 

—Doctrine of res judicata not applica¬ 
ble to consent decrees— Judgment by i 
consent acts as estoppel— Consent de¬ 
cree can be set aside bv separate suit 
145 I C 777=6 R S 41=A I R 1933 Sind 53. 

Validity 

-Validity — Test to see whether 

decree or order is nullity or only 
mere irregularity is whether it is open 
to party against whom it is passed to 
waive objection to it—Surety bond un¬ 
der S. 55 (4), Civil P. C.—No objection 
taken — Judgment-debtor produced on 
date fixed — Surety discharged on his 
application — Held, order was not nul- 
litv 

144 I C 731 = 6 R A 3 = A I R 1933 All 382. 
Validity—Decree valid when passed 
Subsequent legal amendment does not 
make it invalid 

143 I C 117 = 56 C L J 590 = 

A 1 R 1933 Cal 321. 

-Validity-*-Decree to be binding on a 

person must have force of res judicata 
132 ! C 625=35 C W N 66 = 1 R 1931 Cal 

577=A 1 R 1931 Cal 511. 
\alidity—Onus of prcviog invalidity 
8 on party alleging it 

142 I C 113=12 Pal 117=13 P L T 737 = 1 R 
1933 Pat 109=A I R 1933 Pat 104. 

Miscellaneous 

Compromise decree — Construction 
The fact that plaintiff agreed to 
take from other defendants a less share 
cannot affect construction of decree 


DECREE—-IVliscellaneous 

against another defendant or the com¬ 
promise previously made with him 

137 I C 324 = 1 R 1932 P C 178= 
AIR 1931 P C 310 (P C). 
Appealability—When an officer with¬ 
out possessing Small Cause Court juris¬ 
diction hears a case which was pending 
before his predocesscr-in-oOice exercis¬ 
ing Small Cause Court jurisdiction, and 
makes a decree, the decree is appealable 
13 All 324, Overruled 

136 I C 357=1931 A L 053 = 54 Al! 37l:r= 

I R 1932 All 181=A I R 1933 All 574 (F B).. 

Value of—Decree for rent not exe¬ 
cuted Probative value to prove posses¬ 
sion is small 

143 I C 179=56 C L J 369 = 
A I R 1933 Cal 222. 
Assignment—Assignor has right to 
execute decree till his name is removed 

144 I C 50 = 1 R 1933 Sjnd=166 

A I R 1933 Sind 119 

DEED 

-Consideration 

-Consideration—" Fictitious ” illus¬ 
trated—Where it is established that the 
executant of deed borrowed money from 
time to time under deed in »iuestion and 
received consideraticn or part of con¬ 
sideration, merely that portion of the 
consideration was fictitious could not 

j make the transfer under the deed ficti- 
' tious 

136 I C 247 = 1 R 1932 Oudh 103 —S OWN 

878=A I R 1931 Oudh 400. 

Construction—Absolute or T.imi.. 
TED Estate 

Construction — Absolute or limited- 
estate — Award making partitions—.1/ 
declared to bo absolute owner to certain 
property had power of enjovment 

but no power of alienation— J/'s des¬ 
cendants given power to alienate — 
Transfer of his rights by J/ to P — 

S. G (d) T. P. Act hold did not appl^- p 

could claim partition of Jl/’.v siiaro 
143 I C 61=1932 A LJ 821=1 R 1933 411 

166- -A J R 1932 All 686. 

-Constriicticn — .Absolute or limited 

estate—i^ettlement deed giving settlor’s 
wife right to enjoy ja-operfcy till doatli 
—Thereafter settlor’s heirs to take pro¬ 
perty absolutely—Settlor held to have 
made disposition in favour of heirs ab¬ 
solutely 

122 I C 348 = 1 R 1931 Mad 316= 

AIK 1930 IVladi374. 

-Construction—Absolute or limited 

estate—Gift for life with general powder 
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•— Contruction — Absolute or limited 
estate 

of appointment: amonnta bo absolute gift 
14 1 I C 199=9 OWN 660 = ! R 1933 Oudh 

39=A I R 1932 Oudh 327. 

-CoDsfcvucfcion — Absolute or limited | 

estate—Right of ioheribance with power 
of transfer gives person absolute estate 
in property inherited 

132 1 C 779=1 R 1931 Oudh 331 =8 OWN 
83=6 Luck 487=A I R 1931 Oudh 301. 

Construction—Ambiguity 

-Construction —Ambiguity — Subse¬ 
quent conduct of parties may bo looked 

at ' 

123 I C 801=54 Mad 269=1930 M W N 
1165=1 R 1931 Mad 321=59 M L J 

782=32 M L W 704= , 
A I R 1931 Mad 404. 

--Construction — Ambiguity — Vari. ! 

ance beween description by area and 
boundaries — Latter does not always 
prevail 

141 I C 423=13 P L T 734 = 

I R 1933 Pat 73=A I R 1933 Pal 60. 

Construction—Evidence of Con- 

Ducr 

-Construction—Evidence of conduct i 

—Subsequent conduct of parties is ir¬ 
relevant 

146 I C 329 = 35 BLR 625= i 
A I R 1933 Bom 377. | 

-Construction—Evidence of conduct 

— Deed ambiguous and dilliculfc to con- 

strue—Subsetiuenb conduct of parties i 

can be taken into account , 

137 1 C 458=1 R 1932 Mad 389= | 
1932 M W N 975 = 35 M L W 444= ; 

A I R 1932 Mad 689. I 

-Construction—Evidence of conduct ; 

— Name of particular member being ! 
entered as proprietor in revenue re¬ 
cords is not conclusive that property 

is not joint family property 

17 R D 94 3=10 O W N 1021 = 

A I R 1933 Oudh 482. 

Construction — Eatiiily Arrange- I 

M E N X 

-Construction—Family arrangement 

—Person allowed by way of family 
arrangement to take property on condi- ; 
tion that it should nob be alienated bo 
stranger—Sucii condition held not re- , 
pugnanh to law 

137IC32l=34BLR 1048=55 C L J 510 
= 36 CWN774=59IA 236=1932 A L J . 

709=63 M L J 180 = 36 M L W 69 = 

9 O W N 577 = 1932M W N 1011=7 Luck 

257 =I R 1932 P C 181 = 
AIR 1932 P C 158 {P C). 

-Construction—Family arrangement 

—Transaction in nature of family ar¬ 
rangement between two coparceners — i 
Bcnehb secured to widow on death of ^ 


DEED—Construction — Family arrangement 

coparcener — Restriction in derogation 

of grant cannot be imposed by surviving 

coparcener—Right to profits granted to 

widow—Instrument not providing that 

rights are to cease on subsequent un- 

chastity—Condition cannot be imported 

in con-sbruing instrument 

143 I C 815 = 1932 A L J 208= 
I R 1933 All 335=A I R 1933 All 130. 

Construction—Gift 

-Construction—Gift—Cases of con¬ 
struction of deeds in other cases are not 
of much use as authority — Donor to 
enjoy the properties during lifetime and 
after him his male santhathi or adopted 
sanbhabhi to take them—Donor not to 
sell or mortgage during lifetime—Donor 

gets heritable estate 
145 I C 300 = 1933 M W N 701=38 M L W 
272=6 R M 41=A I R 1933 Mad 659. 

-Construction—Gift—Gift of jungle 

without exception of trees but no men¬ 
tion of land—Gift is of timber in jungle 

and not land on which jungle stands 

136 I C 642 = 1 R 1932 Oudh 130= 
8 O W N 349=A I R 1931 Oudh 177. 

Construction—Grant 

-Construction — Grant of land 

Burdened with service is ordinarily not 
resurnable—Grant of office may be re¬ 


sumed ^ 

35 B L R 625=A I R 1933 Bom 377. 

-Construction-Grant of land in sub- 

nam — Two deeds — First appointing 
grantee as agent to collect dues to mutt 
— Second making hereditary grant of 
naintenances — Service was held not 
::ondition of continued enjoyment of 

146 I C 329=35 B L R 625= 

A 1 R 1933 Bom 377. 

-Construction — Grant 'Holder of 

office — Authority to agent to collect 
dnes not constitute him holder of 


146 I C 3 29=35 BLR 625 = 
A I R 1933 Bom 377. 

-Construction — Grant of village 

“M” does nob necessarily mean mau:^ 

145 1 C 588=6 R M 100'= 
A 1 R 1933 Mad 194. 

Construction—Intention op Parties 

-CoDsbruebion — Intention of parties 

—Sale deed giving correct measurements 
and also boundaries bub describing wrong 
survey number—Possession delivered to 
vendee—‘Vendor suing vendee for pos¬ 
session—Parties held intended to con- 

vey actual ^ 583=34 B L R 212 = 

1 R 1932 Bom 311=A I R 1932 Bom 449. 
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IDEED- Construction—Intention of parties 

ConsbrucbioD-IntaatioQ of parties"' 

Oliai'ateotar is to ba detertniDed from con- 
tants as whole and not from marginal- 
description—Intention must be deduced 
from language ussd and not beliefs and 
religious doctrines of parties using them 
, ^ 144 I C 220=60 Cal 167= 

I R 1933 Cal S28=A I R 1933 Cal 381. 

Construction Intention of parties— 
Seeming inconsistency between area 
stated in instrument and boundary — 
Court can have recourse to intention as 
evidenced by acts of parties 

133 I C 696=58 Cal 686 = 

I R 1931 Cal 744=A 1 R 1931 Cal 596. 

Construction— Intention of parties 

Payment of beneficiary’s income-tax 

b> settlor Clear intention is necessary 
134 I C 532=58 Cal 469=1 R 1931 Ca! 

836=A I R 1931 Cal 518. 
Construction—Intention of parties— 
"True nature of document is to be decided 
with reference to contents and to inten 
tion of parties to be gathered therefrom— 
Deed held to be deed recording adoption 
within Art. 3 Stamp Act 

135 I C 193 = 13 Lah 270=33 P L R 585 = 

I R 1932 Lah 65=A 1 R 1932 Lah 118 (S B). 
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DEED —Construction—Mortgage 
thet charge 

134 I C 645 = 1931 M W N 1163=59 Cal 
463 = 58 1 A 341 = 1 R 1931 P C 293=34 
M L V/ 472=33 BLR 1345 = 61 M L J 
343=1931 A L J 800=54 C L J 125 = 35 

C W N 1040=8 OWN 893 = 
A I R 1931 P C 226 (P C). 

Construction— Mortgage—Contract 
of guarantee of part of mortgage debt— 
Guarantee hold not to be continuing 
guarantee Suit against guarantors held 
maintainable before suit on mortgage: 
AIR 1930 Gal 17, Reversed 

1 T> * J? 407 = 59 Cal 320 = 58 I A 306= 

I R 1932 P C 103=54 C L J 269=8 OWN 
899=35 C W N 986=61 M L J 191 = 1931 
A L J 793=A 1 R 1931 P C 224 (P C). 

Construction— Mortgage or sale — 


■Construction— Intention of parties 
Person suing to preempt house alleging 
transaction to be one of sale though 
purported to be mortgage— Heal ques¬ 
tion is as to intention of parties which 
is to be gathered from all available evi¬ 
dence 

130 I C 526 = 12 Lah 488=32 P L R 749= 
I^R 1931 Lah 318=AI R 1931 Lah 258. 
Construction Intention of parties 
Intention should be ascertained from 
document as a whole 

129 I C 801 = 32 M L W 704=59 M L J 
782=1 R 1931 Mad 321 = 1930 M W N 
1165 = 54 Mad 269=A I R 1931 Mad 404. 

-Construction— Intention of parties 

—Contracts are to be construed accor- 
ding to real intention of parties to be 
collected from language used— Effect is 
to be given to every word used and 
every word is to be interpreted accor¬ 
ding to ordinary and natural meaning 
140 I C 295=10 Rang 372 = 1 R 1932 Rang 

226=A I R 1932 Rang 162. 

Construction—Mortgage 

“■““Construction — Mortgage deed — 
Mortgagor agreeing that if payment of 
revenue was made by mortgagee latter 
could realize from mortgaged properties 
Payment made by mortgagee after 
mortgage decree can be enforced as fur- 


Transaction held to be mortgage 

131 I C 594=53 All 607 = 1 R 1931 All 
402=1931 AL J 1060 =A I R 1931 All 548, 

Construction— Mortgage bond—De¬ 
fault in paying interest is not act of bad 
faith 

131 I C 547 = 1 R 1931 All 387= 

A I R 1931 All 537. 

^Construction — Mortgage — Deed 
stating result Of partnership account— 
Party under obligation to pay agreeing 
to hold movable and immovble property 
mentioned in his title-deed on behalf of 
other party- - Transaction held to be 
mortgage 

134 I C 1269=1 R 1932 Cal 53 = 
A I R 1931 Cal 732 (S B). 

Construction— Mortgage or lease — 
Test indicated—No security for payment 
— No accounts to be rendered—No pro¬ 
vision for redemption — Document is 
simply lease though described as mort¬ 


gage 


Construction 


A I R 1933 Lah 786. 

Mortgage or simple 
favour of a bank 


V > 


« > 


bond—Document in __ __ 

having placed in your hands the securi¬ 
ties as per list. ... as security for such 
sum or sums of money as now or here- 
after may be advanced to me by the said 
bank. ... I hereby agree that in de¬ 
fault of payment you shall be at liberty 
to sell all or any such securities. . 

Held’, that the words I hereby agree 
signified that by the document mortgage 
was made and that the document not 
being registered could not be produced 
in evidence nor any oral evidence as to 
its terms be admitted 

138 1 C 247 (Lah). 

-Construction— Mortgage or lease— 

Held that transaction in question resem¬ 
bled more closely a lease and was nob 


losa 
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qEED—C onstruction-Mortgage 

niorfc^^age pure and simple 

1933 M W N 79=A I R 1933 Mad 852. 

-—Construction — Mortgage — Regis¬ 
tered mortgage deed setting out terms of 
contract — No subsequent conduct of 
parties should be looked to for inter, 
preting it 

145 I C 762 — 6 R M 135 = 
A I R 1933 Mad 171. 

-Construction—Mortgage or charge— 

Usufructuary mortgage providing “till 
rodemption is made from the prior mort¬ 
gagee until the present mortgagee does 
not get possession we, tho mortgagors, 
shall pay interest to him from our own 
pockets six monthly'’, liability for in. 
r.orest is personal and not a charge on 
the mortgaged property,— Interest due 
to the mortgagee becomes a charge only 
from the date when the mortgagors re¬ 
deem the mortgaged property from the 
luinds of tho prior mortgagee but they 
do not deliver possession of the same to 

the present mortgagee 

136 I C 332 = 8 OWN 1368. 

-Construction— I^Iortgage— Test to 

determine whether instrument creates 

mortgage is intention of ])arti 0 s 

134 I C 221 = 9 Rang 452 = 1 R 1931 Rang 

285=A I R 1931 Rang 210 

COXSTUL'CTION—PARTITION DICEn 

-Construction — Partition deed 

Deed styled as karar not conferring rights 

of alienation on separated members nor 

expressing cessations of community of 

property—Deed can be partition deed — 

flights of a’ietiation follow ownership 

13/ I C 458—1 R 1932 Mad 389=1932 
M W N 975 = 35 M L W 444 = 

A I R 1932 Mad 689. 

-Construction — I'artibion deed — 

—Sopaiaticn of one member and speci¬ 
fication of shares of others who at the 
sainc time agree to remain joint .Agree¬ 
ment to remain joint is valid and shares 
l)inding at time of siiligequent partition 
129 I C 801- -32 M L W 701 = 59 M L J 
782 = 1 R 1931 Mad 3 2 1=1930 M W N 
1165 = 54 Mad 269=A I R 1931 Mad 404. 


•i DEED—Construction—Personal libility 
liability 

* 142 I C 788=37 C W N 633 = 1933 A L J 

I 541=37 M L W 784=57 C L J 308= 

• 11 Rang 186=35 B L R 753=64 M L J 

655=60 I A 183=1 R 1933 P C 106= 
1933 M W N 461=A 1 R 1933 P C 143 (PC) 

-Construction—Personal liability— 

Property bequeathed by will—Deed of 
agreement among claimants granting 
maintenance allowance to certain per¬ 
sons— Person holding estate held not 
personally liable but maintenance was 
charge upon the estate—But as person- 
in possession had not paid allowance 
but enjoyed profits, he was personally 
liable for arrears 

138 I C 128=9 OWN 291=1 R 1932 
Oudh 299=A 1 R 1932 Oudh 168. 

Construction—PeincipIiES of 

-Construction—Principles of—Docu- 

i ment should not be read contrary to 
I actual wording 

142 I C 660 = 1 R 1933 P C 114=64 M L J 
184=37 M L W 319=1933 A L J 277= 

A I R 1933 P C 78 (P C). 

.-Construction—Principles of—Gene- 

I ral words used in subsequent clauses 

must be read with special powers given 

in earli'T clauses 

142 I C 660 = 1 R 1933 P C 1 14 = 64 M L J 
184 = 37 M L J 319=1933 A L J 277 = 

A I R 1933 P C 78 (P C). 

' Construction—Principles of All 
terms of deed must be taken into consi¬ 
deration 

143 I C 170=A I R 1933 P C 49 (P C). 

-Con.struction — Principles of — 

Memorandum of association has to be 
construed like any other legal document 
—Special right construction cannot be 
applied 

134 I C 333 = 6 2 M L J 163 = 1 R 1931 PC 
285=35 M L W 373=1931 A L J 561 = 

A I R 1931 P C 182 (P C). 

-Construction—Principles of—Writ¬ 
ten contract doubtful in meaning 
Conduct of parties and surrounding 
circumstances can be looked into to 

ascertain its true meaning , , 

140 I C 470=1932 A L J 329 = 

I R 1932 All 664=A I R 1932 All 600. 

-Construction—Principles of It is 

profitless to read one document in the 


Construction 


PkrsonaTj LiaBI. light of another 


BITV 


134 I C 459=1 R 1931 All 843 = 

A I R 1982 All 155. 


-Congtruction—Personal liability— -Construction—Principles of Buie 

Agreement to purchase immovable pro- of construction is to ascertain intention 
pe-by—Sale to be, to a lirm or their of parties from language used, giving to 
nominees or assigns—Conveyance in language its fair and natural meaning 
favour of nominee of firm —Members of and construing document as a whole 
firm could not be fixed with ijersonal ( Court must apply law to intention as. 
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DEED'Construction—Principles of 
aserfcained—Court may lean to construc¬ 
tion which conduces to legal arrange¬ 
ment rather than which is illegal— 
Court is not justified in giving to 
language used by parties meaning other 

than that which it naturally bears 

144 I C 799=35 BLR 18=>I R 1933 Bom 

286=A I R 1933 Bom 87. 

-Construction—Principles of—Every 

document has to be construed on its 
own terms 

135 I C 470=33 BLR 1443= 
1 R 1932 Bom 86=A I R 1931 Bom 570. 

-Construction—Principles of—Cove¬ 
nants, the breach of which entails a for¬ 
feiture, must always be strictly con¬ 
strued 

60 Cal 1110=A I R 1933 Cal 890. 
-Construction—Principles of—Deci¬ 
sion in other cases do not afford suffi¬ 
cient guidance 

142 I C 95=36 C W N 1015 = 
I R 1933 Cal 229=AI R 1933 Cal 72. 

-Construction—Principles of — Des¬ 
cription of document is not sole guide 
for determining its real nature 

A I R 1933 Lah 517. 
-Construction—Principles of—Writ¬ 
ten clause overrides printed one 

A I R 1933 Lah 18. 
-Construction—Principles of — Sub¬ 
stance and not merely form or colour of 

transaction should be looked into 

145 1 C 965 = 65 M LJ 588=6 R M 170 = 
38 M L W 610=A I R 1933 Mad 795 

-Construction—Principles of—Deed 

should be construed as a whole and not 
in isolated parts 

145 1 C 588=6 R M 100 = 
A I R 1933 Mad 194. 

-Construction—Principles of—Docu¬ 
ment called by particular name is not 
conclusive 

137 I C 458=1932 M W N 975 = 
I R 1932 Mad 389=35 M L W 444 = 

A I R 1932 Mad 689. 

-Construction—Principles of—Title 

of deed should be taken into considera¬ 
tion—Words of donation are not incon¬ 
sistent with document being will 

141 1 C 150 = 28 N L R 255 = 
I R 1933 Nag 36=A I R 1932 Nag 163. 

-Construction—Principles of—l^nun- 

ciated—Instrument must be construed as 
whole—Each clause must be interpreted 
as to be in harmony with other 

132 I C 450=1 R 1931 Nag 98 = 27 N L R 

(24=A 1 R 1931 Nag 60. 

■ Construction—Principles of—Inter- 
—Agreefnent to pay interest on inter¬ 
est does not amount to agreement to pay 


DEED'Construction—Principles of 
compound interest 

' ,130 1 C 103=1 R 1931 Nag 39= 

A I R 1931 Nag 25. 

j-Construction — Principles ‘of—Pre- 

' cedents are not of much use in constru- 
j ing documents in each case 

10 O W N 1041=A I R 1933 Oudh 491. 

; -Construction— Principles of — One 

i deed cannot be construed according to 
! decision given upon another deed framed 
i in different terms 

, 141 I C 464=9 O W N 7027=8 Luck 190 = 

1 I R 1933 Oudh 60=A I R 1933 Oudh 35. 

I-Construction—Principles of—Docu- 

; ment must be consti-ued as a whole 

17 R D 885=10 OWN 956. 

-Construction—Principles of—Mean- 

' ing doubtful—Man’s own words should 
be taken to convey bis own ideas 

141 1 C 199=9,OWN 660=1R 1933 Oudh 

39=A I R 1932 Oudh 327. 
-Construction—Principles of—Parti¬ 
cular passage should not be isolated 

136 I C 577 = 11 Pat 50=1 R 1332 Pat 113 
= 12 P L T 582=A I R 1932Pat 105. 

-'Construction—Principles of—Gene¬ 
ral principles stated—Clause ambiguous 
— Construction which would make it 
valid should be preferred to one which 
would make it void 

140 I C 681 = 26 SLR 377=1 R 1933 Sind 

10=A I R 1932 Sind 217. 

Construction—Question of Daw 

-Construction— Question of Daw— 

I Rule as to— Meaning of the words is 
question of fact—Effect of words is ques¬ 
tion of law—Inference drawn from words 
contained in document is a pure question 
of law 

134 1 C 411=7 Luck 116=1 R 1931 Oudh 
363=8 OWN 800=A I R 1932 Oudh 283. 

-Construction—Question of law—The 

question of proper construction to be 
placed on a deed is a question of law 

129 I C 163=1 R 1931 Oudh 83 = 6 Luck 
382=7 OWN 1052=A I R 1931 Oudh 133. 

-'‘Construction—Question of law “con¬ 
struction” covers the meaning of the 
words and secondly their legal effect— 
Meaning of the words is a question of 
fact; the effect of the words is,a question 
of law—Inference drawn from the words 
is a pure question of law 

134 I C 411=8 OWN 800. 

CoNSTiiuCTiON —Recitals 

-Construction—Recitals — Sufficient 

description of property—Further incora- 

I plete description should V)e disregarded 
145 I C 666 = 60 Cal 701 = 6 R C 126 = 

; AIR 1933 Cal 535. 

- Construction — Recitals — If ‘‘©n 

1 demand” is integral part of agreement 
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DEEO—Construction—Recitals 

demand is necessary 

11 Rang 328=A 1 R 1933 Rang 188. 

--Construction — Recitals — General 

power to do necessary and requisite 
things does not include power to com¬ 
promise I 

AIR 1933 Rang 186. 1 

Construction —Religious Endow¬ 
ments 

-Construction — Religious Endow¬ 
ment— Provision for debsheba, and if 
income incr«nases for feeding students 

does not make endowrrent a r^ublic one 
144 I C 894 = 60 Cal 538=37 C W N 181 = 

6 R C 58=A I R 1933 Cal 519. 


Construction 


Religious Endow- 


ment—Previous misunderstanding deed 

of endowment and bis rights thereunder 

does not aft'ect his actual rights 

140 I C 673 = 1 R 1933 Pat 13 = 

A I R 1932 Pat 265. 

Construction—Sale Deed 

Construction—Sale deed — Vendor 


and purchaser—Agreement to pay half 
mortgage debt as consideration—Vendee 
required to pay whole debt with auction 
purchaser’s compensation—Vendee held 
entitled to credit for only debt paid for, 
other half not provided for by instru¬ 
ment—Auction purchaser’s compensa- 

tion could not bo recovered 

137 1 C 475 = 36 M L W 85 = 54 C L J 407 = 

I R 1932 P C 188 = 36 C W N 4 = 
A £ R 1932 PC 99 (P C). 

-Construction—Sale deed — Agree¬ 
ment held to be one and hence exempt 
from staiup duty evidencing transaction 

of sale . w I 

133 I C 157=1 R 1931 Ail 605=1931 A L J 

608=A 1 R 1931 All 392 (F B). 

-Construction — Sale deed Area of 

land sold described in sale deed in a way 
showing that parties were not in doubt 
as to measurenriont Area sold must be 
prosumod to have been agreed upon bet¬ 
ween the parties^ ^ ^ 127=32 P L R 240= 

A 1 R 1931 Laa 349. 

Goi-;struction—Surety Bond 

-Construction—Surety bond held to 

bo otio for securing balance unprovided 
for by proceeds of sale of mortgage pro- 
pQ^-t-y—Application to executive surety 
h,ond hold to he wifcbin th^e 

136 I C 6 29 = 55 C L J pV T 

36 M L W 111 = 63 M L J 85=14 P L T 

273 = 1 R 1032 P C 133= 
A I R 1932 P C 13UP C). 

-Construction—Surety bond—Arrest 

cf .1 in exocution—R filing surety bond 
—On construction of bis bond held that 


DEED—Constrnction—Surety Bond 0?‘ 

Rcould not be discharged from his liabi- 

lity in circumstances of the case 

145 1 C 531 = 6 R M 86= 
A 1 R 1933 Mad 360^ 

-Construction — Surety bond — If 

judgment-debtor failed to pay’* means 
failure to pay voluntarily—Surety can 
be proceeded against without using coer¬ 
cive measures against judgment-debtor 

A IR 1933 Nag 287. 

-Construction—Surety bond—Judg¬ 
ment-debtor arrested—Surety bond pro¬ 
viding for continuance of insolvency 
proceedings—Proceedings extend only to 
adjudication and need not be prosecuted 
till discharge 

144 1 C 615=29 N L R 28=6 R N 1= 

A I R 1933 Nag 40. 

-Construction—Surety bond—Terms 

of each bond must in every case be care¬ 
fully studied—Change in principal deb¬ 
tor’s position must materially affect 
position of surety before the latter can 

be absolved from liability 

134 1 C 1097 = 1 R 1932 Oudh 9=8 OWN 
1077=7 Luck 226=A I R 1931 Oudh 426. 

--Construction—Surety bond Secu¬ 
rity bond whether for payment of debt 
or for honesty—Terms of bond and cir¬ 
cumstances must be looked to 

138 I C 414 = 13 P LT 473 = 1 R 1932 
Pat 181=10 Pat 94=A I R 1932 Pat 162- 

CoNSTRUCTioN—W ill 

-Construction — Will — Document 

held to be testamentary documoot—In¬ 
terest de present! held not conveyed— 
Document itself held nob to be act of 
adoption 

131 1 €318=1931 M W N 568=53 C L J 
355 = 35 OWN 617 = 1 R 1931 P C 126= 
54 Mad 44U = 33 BLR 937=58 I A 148 = 

61 M L J 91 = 35 M L W 54 = 
A I R 1931 P C 109 (P C). 

-Construction—Will or settlement— 

Irrevocability and immediate disposition 

—Registration of deed—Provision for 

unborn sons and appointment of wife to 

work as executrix—Document held to be 

settlement deed and not will 

146 I C 46=1933 M W N 471 = 64 M L J 
650=6 R M 204=37 M L W 716= 

A 1 R 1933 Mad 492. 

-Construction—Will — Intention to 

make will and to give* li' :ument testa¬ 
mentary effect—Deed held to bo will 
Depositive words, without restriction 

give absolute estate 

139 I C 188=36 M L W 396=1 R 1932 
Mad 637=1932 M W N 1002=63 M L J 

243=A I R 1932 Mad 680. 

-Construction—Will—Effect of dis¬ 
claimer cf power—Disclaimer shall not 
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DEED—Construction—Will 

be capable of exercising or joining in exer¬ 
cise of power—Survivors ot survivors 
may then exercise same 

136 1 C 642=1 R 1930 Oudh 130=8 OWN 

349=A 1 R 1931 Oudh 177. 

-Construction — Will — Document 

held to be will 

121 I C 337=1 R 1930 Pat 113 
=A I R 1931 Pat 114. 

Construction—Words 
-Construction — Words—‘*Veedham” 


has not exclusive meaning of propor¬ 
tion’’ or “ratio” 

144 I C 95=1 R 1933 Mad 374 = 

A 1 R 1933 Mad 516. 

-Construction — Words—“Veedbam” 

in Malayalam is not the same as pro¬ 
portion” or “ratio” in English 

144 1 C 95=1 R 1933 Mad 374 = 

A 1 R 1933 Mad 516. 


Construction - -Words 


• I 


Dawalad 


and khandan qaribi shaiuhar”— Law- 

alad” means sonlessand not issueless— 

“khandan qaribi shaiuhar” refer to 

nearest male collaterals 

131 I C 897=6 Luck 651=8 OWN 288= 

A i R 1931 Oudh 322. 

-Construction—Words—Deed of en¬ 
dowment executed in.Urdu by Bengali 
Hindu not well versed in Urdu—Words 
“pesran, warisan, kaymokamian” used in 
deed to limit trustees of endowment— 
Words held to include male line alone 
and daughters of donor held to be ex¬ 
cluded from trusteeship 

140 I C 673=1 R 1933 Pat 13 = 

A I R 1932 Pat 265. 

Construction—Miscellaneous 

■^-“—Construction—Interest— Compound 

rate from beginning and even after ex- 

piry of period held chargeable 

137 I C 475=36 M L W 85 = 54 C L J 407 = 

36 C W N 4=1 R 1932 P C 188 = 
A I R 1932 P C 99 (P C). 

-Construction — Release — Adopted 

son executing deed of settlement in 

favour of adoptive mother—Deed held 

operative as one of relinquishment and 

estoppel 

138 1 C 882=55 C L J 205 = 59 Cal 859 = 

I R 1932 Cal 540=A I R 1932 Col 600. 

-CQDS''jruction — Powers of Court— 

Court may if materials be available, find 

in exorss of or contrary to its terms 

that other circumstances existed 

138 I C 882 = 55 C L J 205 = 1 R 1932 Cal 
540=59 Cal 859=A I R 1932 Cal 600. 

'Construction— Family settleme.nt — 
Dead of settlement settling “sum actu¬ 
ally realized by way of dividend or in¬ 
come”—Dividend is not free of income- 


t f I 


DEED—Construction—Miscellaneous 

tax 

134 1 C 532 = 58 Cal 469=1 R 1931 Cal 836 

=A I R 1931 Cal 518. 

-Construction — Lease — Mukarrari 

lease bold to be not permanent but one 

on fixed rent 

130 I C 564=52 C L J 486 = 
A 1 R 1931 Cal 160. 

-Deed — Construction — Conflicting 

recitals—Conditions of work contained in 
book of specification—Special contract 
executed by contractor for execution of 
a particular work—In case of conflict 
between specifications and contract, terms 
in contract should prevail 

A IvR 1933 Lah 1011. 

-Construction—Settlement —Award¬ 
ing of share of inheritance to illegiti¬ 
mate children by Sudra donor is not 
conclusive of the meaning attached to 

the word “santhaihi”— (Obiter) 

145 I C 303=1933 M W N 701 = 38 M L W 
272=6 R M 41=A ! R 1933 Mad 659. 

-Construction — Executor hold ap¬ 
pointed by implication 

132 ! C 127 = 54 Mad 266=1 R 1931 Mad 
623=1931 M W N 213 = 60 M L J 264 = 33 

M L W 159 = 1931 Mad 343. 

Execution 

-Execution—Documents prepared by 

lawyers—It is enough for executant to 

understand nature of transaction 
136 I C 102 = 35 M L W 409=62 M L J 457 
= 34 BLR 526 = 1932 A L J 198 = 55 
C L J 120 = 1932 M W N 584=1 R 1932 
P. C. 54=A I R 1933 P. C. 69 (P C). 

-Execution —A agreeing to help B 

in her litigation against her brother— 
Document executed by husband of B re¬ 
citing condition that one.quarter share to 
pa?s to A on success of suit —B succeeded 
—.1 brought suit to enforce document— 
B setting up want of authority—Autho¬ 
rity held nob essential and document 
held to he duly exeeu^ed 

131 I C 401=33 M L W 757=35 C WN 
633=1931 A LJ 54 4 = 1R 1931 PC 129 
= 1931 M W N 609 = 33 BLR 960 = 
61 M L J 94 = 54 C L J 183 = 
A 1 R 1931 P C 100 (P C). 

-Execution being proved, non-bind¬ 
ing nature must be proved bv executant 
145 I C 1 = 14 P L T (Sup) 1 = 12 Pat 359= 

6 R P 17=A I R 1933 Pat 306. 

--Execution—In cases of fraud igno- 

ranee, mental wealcnesa or iufirmiby 
Courts insist on proof of mind accom¬ 
panying execution — But in cases of 
fraud alleging party must prove that 
mental deficiency was made up by proper ■ 
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jjEED — Execution 
expU^nafcioQ 

145IC 1 = 14PLT (Sup) 1 = 12 Pat 359 = 

6 R P 17=A I R 1933 Pat 306, 

-^HxecutioD — Essentials—Execution 

does not mean mere signing—It means 

all acts necessary to make parties to 

contract bound bv it 

145 I C 698=6 R P 201 = 
A I R 1933 Pat 129. 

^ r AT u liIAI j Altkration 

-Material alteration of document after 

•execution without consent of other party 

makes contract void 

145 1 C 147 = 1933 A L J 907 = 6 R A 

34=A I R 1933 All 443. 

-Material alteration — Alteration of 

date of docoinont is material alteration 
145 I C 147= - 1933 A L J 907 = 6 R A 

34=A I R 1933 All 443. 


-Material alteration—Suit based on 

loan said to have been contracted by de- 
fenclaDts 1 to o, in respect of which they 
were said to have executed hand-note— 
Court linding that thumb-impressions of 
defendants 2 to 1 were not theirs and 
dismissing entire suit *— Original loan 
proved by oral evidence—Suit ordered 
to be retried as against defendants 1 
and 0 

1341C7 66=5 3CLJ 219=1 R 1931 
Ca! 878 = A 1 R 193 1 Cal 472. 


Klcitals 

- Recitals — Aliona'iion by limited 

owner—Recitals cannot solely be relied 

on for proving necessity ^ , 

60 Cal 1158=37 C W N 1001=58 C L J 

181=A J R 1933 Cal 900. 

-Recitals — Evidentiary value of— 

Repeated assertions of title in ancient 
documents have no evidentiary value— 
Actual possession in conformity there¬ 
with would constitute a prima facie 
title 

113 I C 179 = 56 C LJ 369= 
A I R 1933 Cal 222. 


-Recitals—Recitals as to necessity in 

deeds of sale or taortgago by Hindu wi. 
dew are in themselves insufficient evi¬ 
dence of such necessity without subsfcan- 
tial evidence aliunde—But such recitals 
are clear evidence ol representation of 
existence of necessity and if circum¬ 
stances are such as tojuetify reasonable 
belief that inquiry would have conhrrn- 
el the truth, then when proof of actual > 
inquiry has become impossible, recitals 
coupled with such circumstances would 

bo svillicient to support deed 

10 O W N I47=A I R 1933 Oudh 170 (2). ' 

-Recitals—Recital in deed agreed to ' 

■ by all parties is estoppel on all—But if ! 


I DEED—ReciUls 

it is statement of one party only it is 

; confined to that party only 
; A I R 1933 Pat 708 (2). 

I-Recitals—Recital, even if it operates 

I as estoppel candoao only as between 

' parties to deed 

A I R 1933 Pat 708 (2). 

-Construction—Recitals—Boundaries 

. precisely stated—Misstatement of area is 

mere surplusage 

142 I C 12=1 R 1933 Rang 34= 

A IR 1933 Rang 24. 

Rights of Parties to 


•Rights of parties to 


- Possession fo 
be delivered in lieu of interest— Clause 
in deed providing if possession was in¬ 
terfered with—No provision for not ini¬ 
tially delivering possession —Possession 
not delivered—Mortgigea held entitled 

not to sale but possession 

142 1C 779 = 1932 A L J 1092=1 R 1933 

AM 150=AI R 1933 All 97. 

--Rights of parties to—Stipulation in 

sale deed to compensate vendee for loss 

of title to the extent of consideration 

money with 2 per cent interest Vendee 

was held not entitled to cost of litigation 

contesting title 

132 IC802=1931 AL J97. 

-Rights of Parties to — Transfer of 

right under decree in suit for declaring 

gift to be void—All rights under decree 

as well as other property conveyed— 

Deed held to transfer not merely decree 

but also land covered bv it 

132 I C 881=1 R 1931 Lab 705 = 

AID 10^1 I R77 


-Rights of parties to— Stipulation to 

pay in instalments—On default of any 
instalment, interest to be paid— On de¬ 
fault of two consecutive instalments 
whole amount to be paid with interest 
—Acceptance of overdue insbalaients by 
itself cannot prove waiver of one clause 
and not of other 

A I R 1933 Sind 365 


V ALIOITY 


"Validity—Who cannot challenge 

Persons not parties to sale deed cannot 

challange its consideration 
144 I C 433=1933 A L J 483=55 AM 139 
= 1 R 1933 All 432=A I R 1933 All 329. 

-Validity — Order in lunacy is bind¬ 
ing on parties thereto or those «claiming 
under them *— Unless such order is 
superseded, alienation by lunatic, even 

during lucid interval, is null and void 
1933 M W N S14 = 38M L W 135=65 M L 

J 279=A I R 1933 Mad 624* 
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DEED—Validity 

-Validity—Deed held tc be Dot void 

or against Transfer of Property Act 
(1882), S 10 

135 I C 540 = 1931 M W N 957 = 1 R 1932 

Mad 124=A 1 R 1931 Mad 799. 

-Validity—Deed to be valid must be 

intelligently executed 

144 I C 860=10 OWN 724 = 6 R O 12= 

AIR 1933 Oudh 365 

DEHRA DUN MUSSOORIE TRAMWAY 
ORDERS (1921) 

-Cl. 37—Rules under, have force of \ 

law and transfer of pait of undertaking 

without Government sanction is void 
134 I C 244=1931 A L J 1038=1 R 1931 
All 820 = 55 All 1009=A I R 1932 All 141. 
DEKKHAN AGRICULTURISTS RELIEF 
ACT (17 of 1879) 

■ -Class defined in Act—It does not 

mean that person in that class cannot 
exist where Act does not apply— In 
latter place, Act being non-applicable ; 
such person cannot get protection of the ' 
Act 

136 I C 504=33 BLR 1466 = 1 R 1932 Bom 

200=A I R 1933 Bom 99. 

-S. 2—Agriculturist — Definition— 

Generally Commissioner decides whether : 

person’s income is derived principally ' 

from agricultural sources—But Court | 

decides whether he is agriculturist under j 

second branch of definition i 

145 I C 563 = 35 BLR 715=6 R B 92= ; 

A I R 1933 Bom 374. 

-S. 2 (l)—Word “ordinarily” means 

regularly and habitually and not casu ' 

s.Uy 

145 I C 563=35 BLR 715=6 R B 92 = 

A 1 R 193>3 Bom 374. 

-S. 2—Onus of proof that a person I 

is agriculturist is on person who sets I 

himself up as agriculturist | 

145 I C 563=35 BLR 715=6 R B 92= ! 

A I R 1933 Bom 374. | 

-S. 2—Second branch of definition of ' 

agriculturist—During agriculturist sea¬ 
son, omission to work some day here 
and there is immaterial provided be is ‘ 
personally engaged for substantial por- j 

tion. I 

145 1 C 563 = 35 BLR 71F = 6 R B 92= * 

A I R 1933 Bom 374. i 

-S. 2 (6)—Person growing grass on i 

his land and making living thereon is 

agriculturist 

140 1 C 248 = 34 BLR 778=1 R 1932 Bom 

594=A I R 1932 Bom 397. i 

■ -S. 2—Minor son of agriculturist ' 

whether Hindu or Mahomedan is not | 
agriculturist i 

134 I C 703=33 BLR 825 = 1 R 1931 Bom i 

511=A I R 1931 Bom 453. [ 


DEKKHAN AGRICULTURISTS RELIEF 
ACT S 2^^ 

- S. 2 —“Ordinarily” means regularly 

and habitually 

131 I C 895=1 R 1931 Bom 319=33 BLR 
476=55 Bom 411=A 1 R 1931 Bom 284 

- S. 2 (l)—Agriculturist women'Sup¬ 
plementing work by sale of milk—In¬ 
comes fiohn milk exceeding that from her 
labour on hei fields- Woman is '“agricul¬ 
turist” 

131 1 C 895=1 R 1931 Bom 319=33 BLR 
476=55 Bom 411=A 1 R 1931 Bom 284. 

--S. 3 —Action to enforce mortgage 

falls either within S. 3 (w) or S. 3 (y) — 

Reliefs under the two clauses are quite 

distinct 

130 I C 590=33 BLR 13 = 55 Bom 536 = 
1 R 1931 Bom 270=A I R 1931 Bom 161. 

-Ss. 10 and 15-X> — Suit under 

S. 15-D—Plaintiff has to prove his mort¬ 
gage 

146 1 C 165=35 BLR 604= 
A I R 1933 Bom 306. 

-S. 11 —Suit under S. 3 (w) must be 

brought in Court within whose jurisdic¬ 
tion defendant resides, but not so in 
case of S. 3 (y) 

130 I C 590 = 33 BLR 13=55 Bom 536= 
1 R 1931 Bom 270=A 1 R 1931 Bom 161. 

- Ss. 11 and 2—One partner being 

agriculturist does not involve firm itself 

as agriculturists 

134 I C 397=1 R 1931 Sind 141 = 25 SLR 

104=A I R 1931 Sind 121. 

-S. 12 — Dispute about amount of 

creditor’s claim—Burden of proof is on 

none—Court has to find out facts 

57 Bom 593 = 35 BLR 956 = 
A I R 1933 Bom 439. 

-Ss. 12. 13 and 71-A—Court cannot 

award more than agreed interest—Power 
to awsrd reasonable interest should be 

exercised to benefit of debtor 

145 I C 581 = 35 BLR 573 = 6 R B 90 = 

A I R 1933 Bom 297. 

- S. 13 (c)—Repeal of S. 257-A, Civil 

P. C. (l882) does not affect S. 13 (c)— 
Agreement for satisfaction of judgment 
debt providing for payment in excess— 
No sanction of Court obtained—Agree- 
inenc is void—Executing Court informed 
of settlement under S. 258, Civil P. C. 
(1882)—Agreement is still void—Some 
executants of mortgage not judgment- 
debtors under decree in lieu of which 
mortgage is taken—S. 257-A is still ap- 
plicable 

138 I C 459=34 BLR 404=1 R 1932 Bom 

393=A 1 R 1932 Bom 237. 

- S. 15-R—Preliminary decree — Per¬ 
son not agriculturist—He cannot at 
time of final decree raise plea that he is 
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"" 137 1 C 717=34 BLR 55=56 Bom 36 = 
I R 1932 Bom 323=A 1 R 1932 Bom 136. 

-S. 15-S—Minor son of agricuUurisC 

is not aaricuUurisfe 

137 1 C 717=34 BLR 55 = 56 Bom 36=1 R 
1932 Bom 323=A I R 1932 Bom 136. 

-S. 15-j5—(Per Bakct\ J.) Mortgage 

decree by Court where Act does not 
apply — Execution in Court where Act 
applies—Defendant cannot raise plea 
that they are agriculturists in executing 
Court and instalments cannot 1)6 granted 
to judgment-debtor — {Nanacati^ J..) 
doubting 

136 1 C 504 = 33 BLR 1466 = 1 R 1932 

Bom 200=A I R 1932 Bom 99. 

-S. 15-73 — Mortgage by Mahomedan 

— Ilis widow' and two minor sons sue- 
ceeding him after his death—Widow 
selling equity of redemption—Purchaser 
redeeming mortgage—.\fter 17 years of 
redemption, minors suing purchaser for 
accounts under Dokkhan Agriculturists’ 
Kelief Act — Minor s suit filed after 
three years of their majority — Purchaser 
held to be in adverse possession of equity 
of redemption 

134 1 C 366=33 BLR 603 = 1 R 1931 Bom 

478=A I R 1932 Bom 23. 

-S. 15-D—Mortgage by agriculturist 

—Suit for account—Issue whether or 

not transaction was mortgage—Suit is 


DEKKHAN AGRICULTURISTS RELIEF 
AC r, S. 22 

-S. 22—Property of non-agriculturisb 

passing on his death to heir who is agri¬ 
culturist is immune from attachment 
and sale 

133 I C 750=33 BLR 797= 
I R 1931 Bom 398=A 1 R 1931 Bom 45L 

-S. 22—(Per Rupchand, A. J. C .)— 

Order in execution, attaching property 
with object of enforcing money award 
comes within “order” in S. 22—(Per 
Wild, /, C.) —‘ Order” in S. 22 meana 
order which can be executed as decree 
and not order subsequent to decree or 
executable order 

133 I C 65=25 SLR 475=1 R 1931 
Sind 97=A I R 1931 Sind 97 (F B). 

- S. 22—S. 22 applies to execution 

proceedings taken for enforcomsnfc of 

avvards under Arbitration Act (1899), 

S. 15: 11 S. L. R. 217=60 1.0.912, 

Overruled 

133 I C 65=1 R 1931 Sind 97=25 SLR 

475=A I R 1931 Sind 97 (F B). 

- S. 53—High Court does not inter¬ 
fere in ca^es unler S. 53 

131 I C 895 = 1 R 1931 Bom 319=33 B- 
L R 476=55 Bom 411=A I R 1931 Bom 284. 

- S. 71-A—Court cannot award more 

than agreed interest—Power to award 

reasonable interest should be exercised 

to beneBb of debtor 

145 I C 581=35 BLR 573=6 R B 90 = 

A I R 1933 Bom 297. 


maintainable 

146 1 C 165=35 BLR 604 = 
A 1 R 1933 Bom 306 

-^S. 20—Crucial date under S. 20 is 

date of decree 

1341 C 970 = 33ELR 1139=1 R 1931 Bom 

554 = A I R 1931 Bom 507. 


-S 20-S. 20 is not imperative 

27 S L R 183=A I R 1933 Sind 331 (1). 

-S. 20—Plea of status can be raised 


in execution proceeding 

27 S L R 183=A IR 1933 Sind 331 (1). 

-S. 22—‘Mortgage” in S. 22 is not 


used 


strict sense as in T. P. Act It 


includes change also 
145 I C 582=35 


BLR 588 = 6 R B 86 = 
A I R 1933 Bom 298. 


-S. 22 — Whether mortgage or charge 

should be antecedent to decree for appli¬ 


cation of S. 

145 I C 


2^^Quaere 

582 = 35 BLR 588=6 R B 86 = 


A 1 R 1933 Bom 298 


-S. 22 — Charge created under com 

promise deed not registered— Decree 

passed in accordance with compromise | 

— Charge can be enforced 

145 ! C 582 = 35 BLR 588=6 R B 86= ■ 

>A 1 R 1933 Bom 298. . 


DEPOSIT 

-Depcsib in connexion with illegal 

contract is recoverable when not based 

on such contract 

136 I C 875 = 27 N L R 376 = 
I R 1932 Nag 3S=A I R 1932 Nag 32- 
DIVORCE 

-Marriage—Jews — Betrothil per¬ 
formed subject to conditions—Conditions 
not fulfilled—Betrothal is void and bill 
of divorcement is nob necessary—Decree 

declaring betrothal void is sufficient 
134 I C 550=33 BLR 725 = 55 Bom803 — 

I R 1931 Bom 486=A I R 1931 Bom 402. 

-Costs—Amount of damages in divorce 

suit directed to be deposited by way of 
stay of execution for damages pending 
appeal—Money if found more than suffi¬ 
cient, High Court can order payment of 
costs 

133 I C 97=58 Cal 1=1 R 1931 Cal 625 = 

A I R 1931 Cal 474. 

-Deposit for damages— Deposit is 

not liable to be paid to attaching credi¬ 
tor 

133 I C 97 = 58 Cal 1=1 R 1931 Cal 625= 

A I R 1931 Cal 474. 
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UIVORCE ACT (4 of 1869) S. 2 
-S. 2—Enquiry of domicile on legal 

(Principles is necessary 

144 1 C 827=60 Cal 601=37 C W N 255= 
6 R C 48=A I R 1933 Cal 524 (S B). 

-S. 2—The question of domicile is a 

mixed question of fact and law 
132 I C 89=58 Cal 259=1 R 1933 Cal 521 = 

air 1931 Cal 383 (S B). 

-S. 2—Question of domicile should 

bo treated with care—Eor domicile mere 
residence is not enough — Intention of 
permanent residence is necessary “ 
Presumption is against change of domi¬ 
cile — Wife’s domicile is that of her 

husband ., 

132 I C 89 = 58 Cal 259=1R 1931 Cal 521 = 

AIR 1931 Cal 383 (S B). 

-S. 2 (as amended by Act 25 of 

1926)—Husband’s domicile in India is 

necessary for granting divorce ^ ^ 

129 I C 576=1 R 1931 Cal 224 = 
57 Cal 1159=A 1 R 1931 Cal 1 (F B). 

-S. 2—It is extremely important to 

consider question of domicile from the 

very outset ^ 

135 I C 445 = 1 R 193 2 Cal 125 = 

58 Cal 1332=A I R 1932 Cal 161. 

-S. 2—Domicile of origin British— 

Residence in India ever since 19 years 
So long as there is animus revertendi to 
return to England there is no change in 

domicile r- i ior— 

135 I C 445=1 R 1932 Cal 125 — 

58 Cal 1332=A I R 1932 Cal 161. 

-S. 2—Divorce petition—“Domicile” 

—Jurisdiction of Indian Court is not lost 

till (loraioile in India 

131 I C 447 = 1 R 1931 Oudh 207 — 

SOWN 177=A I R 1931 Oudh 126. 
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DIvORCE ACT. S. 3 

reside at Calcutta 

130 I C 240=1 R 1931 Cal 368= 

AIR 1931 Cal 121. 

-Ss. 3 (8) and 10 — Marriage with 

another woman with adultery is valid 

ground for dissolution of marriage 

136 I C 262=1932 Cr C 96 = 
33 P L R 339=1 R 1932 Lah 214 = 

A I R 1932 Lah 116. 

—-S. 7 —Age of consent is age fixed by 

law in England at time of marriage 

144 I C 960 = 1933 A L J 168 = 
55 All 243 = 6 R A 20 = 
A I R 1933 All 135 (2). 

-S. 7 —Rule of law in England re¬ 
garding non-publication of bans declar¬ 
ing marriage void is no guide to Indian 
Court 

144 1 C 906=55 All 185 = 6 R A 11 = 

A I R 1933 All 122. 

-Ss. 7 and 14—Duties of Court—No 

decree on admission without recording 

evidence—Absence of collusions must be 

proved—If petitioner has unreasonably 

delayed the petition he is not entitled to 

relief 

130 I C 401= 31 P L R 1008= 
I R 1931 Lah 273=A I R 1931 Lah 2 (S B). 

- s. 7 —Appellate Ccurt can order 

costs for prosecuting appeal 

140 I C 503 = 33 P L R 1075= 
1 R 1933 Lah 1=A I R 1933 Lah 5. 

-S. 7 —Decree for judicial separation 

is ipso facto annulled by resumption of 
cohabitation—Proceedings if to be taken 
must be by fresh suit — Agreement by 
husband, prior to resumption, to con¬ 
trary is immaterial 

137 1 C 737=9 OWN 49= 
I I R 1932 Oudh 267=A I R 1932 Oudh 142. 
-S. 7 —English domicile — Indian 


g 3 (l)_Intention is immaterial Courts have no jurisdiction to dissolve 


for determining residence—Residence is 
a question of fact and depends on evi¬ 
dence in each case Temporary or casual 
visits do not constitute residence A 
railway employee had oflicial quarters 
assigned to him at G—After the filing of 
petition he going to D for two days every 
month to meet his counsal His resi¬ 
dence is in G and not jl' ^ ^ ^ 

J44 IC 136=1933 A L J 8 —f.fScT 
1 R 1933 All 38o=A I R 1933 All 39. 

-S, 3—Word ‘‘together’’ qualifies 

only the words 'last resided 

130 1 C 240 = 1 R 1931 Cal 368 = 

A I R 1931 Cal 121. 

-S. 3—“Reside”—Meaning of Resi¬ 
dent of Delhi for six yens in trans- 
iferable service going to Calcutta for some 
work and putting up at his brother, 
who was also liable to transer does not 


marriage 


S. 7 


143 I C 618 = 1 R 1933 Sind 132 = 

A I R 1933 Sind 70, 

—Domicile of origin remains in 


! 


abeyance when domicile of choice is ac¬ 
quired 

143 I C618 = I R 1933 Sind 132= 

A 1 R 1933 Sind 70. 

-S. 7—Party relying on change of 

domicile must prove such change by 

clear proof of intention of adopting 

domicile of choice 

143 I C 618 = 1 R 1933 Sind 132 = 

A I R 1333 Sind 70. 

-S. 7 —Application by husband after 

long delay — Respondents ex parte — 

Court must be circumspect 

141 1 C 284 = 26 SLR 423 = 
I R 1933 Sind 44 = A I R 1933 Sind 27. 

-S. 10—Communication of veneral 

disease is proof of adultery and legal 
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S. 10 

cruelty 

145 I C 845=1933 A L J 14 = 

55 All 134 = A 1 R 1933 All 56. 

.-S. 10—Unnatural ofience—Charge 

of—Some corroboration is necessary 

141 I C 598=59 Cal 945=A I R 1933 Cal 12. 

S. 10—Discretion of Court—"When 


should be exercised — Principle stated 
Discretion was exercised against dissolu¬ 
tion 

141 I C 598=59 Cal 945=A I R 1933 Cal 12. 

-S. 10 — Divorce claimed on al¬ 
legation of unnatural offence — There 
should be evidence and finding on such 
allegation 

138 I C 611=33 P L R 726=1 R 1932 Lah 

S 21 =A I R 1932 Lah 583 (S B). 

•-S. 10 — Jurisdiction cannot be as¬ 

sumed without decision on question of 
domicile 

138 1 C 611 = 33 P L R 726=1 R 1932 Lah 

521=A 1 R 1932 Lah 58 3 (SB) 

• 

-S. 10 — Marriage — Dissolution 

Proof of adultery and cruelty is neces¬ 
sary 

A I R 1933 Lah 728. 
S, 10 — Marriage — Dissolution 
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-^S. 10—Adultery—Proof by birth of 

child—Materuitv must he proved 

140 I C 561 = 11 Pat 627=1 R 1933 Pat 1 = 

AIR 1932 Pat 345 (S B). 

-S, 10 — Decrees for dissolution of 


Adultery can be proved by strong cir- 
cumstantial evidence 

A i R 1933 Lah 728. 

-S. 10—Legal cruelty—Mere isola¬ 
ted acts of violence are not sufficient to 

constitute legal cruelty 

A I R 1933 Lah 728- 

--Ss. 10 and 16—Dissolution of mar¬ 
riage — Husband proved to have con¬ 
tracted gonorrhoea is guilty of adultery 
- Adultery with cruelty is sufficient for 

decree nisi 

A I R 1933 Lah 507. 

_S 10 —• Marriage with another 

woman with adultery is valid ground for 
dissolution of marriage 

laR I r 262=1932 Cr C 96 = 33 P L R 339 = 
1 R 193 2 Lah 2 14= A I R 193 2 Lah 1 16, 

_S 10 — Adultery — Adultery need 

not bo directly proved—It can be inferred 

from circumstances which lead to ]oin 

inference of the fact _ n w n 

i'<9 1 C 773=1 R 1931 Oudh 325—8 O W N 
132 1C 773 5 R 1931 Oudh 259. 

5 10—Divorce foradultery — Nature 


marriage are not made without strict 
proof 

143 I C 618=1 R 1933 Sind 132= 

A I R 1933 Sind 70. 

- S. 12—“Collusion" is secret under¬ 
standing between parties who join in sem¬ 
blance of hostility 

143 I C 618=1 R 1933 Sind 132= 

A I R 1933 Sind 70. 

- S. 13 —Application by husband after 

long delay—Respondent ex parte Court 

must be circuraapeot . 

141 1 C 284 = 26 S L R 423=1 R 1933 Sind 

44=A I R 1933 Sind 2T. 

- s. 13 —Wife’s adultery proved — 

Husband’s delay and wilful neglect dis¬ 
entitles him for divorce c* j 

141 I C 284=26 S L R 423=1 R Smjd 

44=A I R 1933 Sind 2<. 

-S. 14 —Separation deed condoning 

misconduct—Subsequent suit for disso¬ 
lution of marriage—Wife cannot rely oa 

misconduct prior to reparation d^d 
144 I C 804=60 Cal 318=^ ^ W N 249- 

=6 R C 37=A 1 R 1933 Cal 388 

S. 14 — Decree for dissolution of 


marriage cannot be made without record- 
\ 4 ^ 1 '^c’i 22=34 P L R 448=1 R 1933 Lah 

_S. 14—Duties of Court —No decre®' 

on admissions without recording evidenc 
—Absence of collusion must be proved 
If * petitioner has unreasonably delayed 
the petition, he is not entitled to relief 
130 I C 401=31 P L R 1008 = 1 R 1931 Lah 
IJO 273^;^ I R 1931 2 (S B). 

-- S. 14— Decree for dissolution of 

mirriage cannot be made on admissions 

“ l°3o’I C 402=32 P L R 252=12 Lah 266= 
1 R 1931 Lah 274=A I R 1931 Lah 1 (SB) 

S. 14—As divorce affects status of 


parties necessary conditions to justify 

decree should be complied 

143 1 C 535 = 11 Rang 68 = 

! R 1933 Rang 69 =A I R 1933 Rang 93 (SB) 
-S. 14—Petitioner committing adul¬ 
tery and concealing that fact from Court 
—Court has discretion to grant or re¬ 
fuse decree for dissolution of marriage 


public morality oon—^ 

^ 139 I C 479=10 Rang 299— 


r 4 o“V c’ 561=11 p.t 627 = 1 R 1933 P.t 


% 

1= I 


a‘i R ,r32 Par34MS bT. i I R 1932 Rnn. 191=A 1 R 1932 Rang 172. 
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-S. 14—PointiB requiring considera¬ 
tion in divorce case are: Petitioner's 're¬ 
sidence in India, question of collusion in 
prosecution, question whether there was 
wilful neglect on part of petitioner such 
as to conduce to adultery, and fact of 
adultery between respondent and co-res- 
spondent 

143 1 C 618=1 R 1933 Sind 132 = 

A I R 1933 Sind 70. 

-Ss. 14 and 16—Woman found guilty 

of adultery — Adultery resulting from i 

husband’s conduct towards her—Court 

should make allowance in treating her 

case with leniency 

136 I C 764=1 R 1932 Sind 60 = 

A 1 R 1932 Sind 18. 

-Ss, 16 and 17—Application to High 

Court to confirm decree nisi—On date of 
hearing another application to stay pro¬ 
ceedings as petitioner’s wife coming 
back to him—Proceedings ordered to be 
stayed—Subsequent application to con¬ 
firm decree nisi as wife nob come back 
Order staying proceedings held tanta¬ 
mount to dismissal of suit for dissolution 

of petitioner’s marriage 

132 I C 699 = 13 Lah 47=33 P L R 300 = 

1 R 1931 Lah 667=A I R 1932 Lah 279 (SB) 

■ —S. 16—Decree nisi for dissolution 
on allegations of wife's adultery and 
want of collusion or connivance—Appli¬ 
cation by intervener challenging correct¬ 
ness of allegations in petition for dis¬ 
solution— Notices issued on parties but 
deliberately avoided — Decree nisi was 
set aside and prosecution of husband 

ordered under Penal Code (1860), S. 193 
145 I C 253=6 R L 88=A 1 R 1933 Lah 98. 

-S. 16— Intervention of proceedings 

—Any'person, excepting-respondent and 
co-respondent and any one acting at in¬ 
stance of either of these mav intervene 

137 I C 426=10 Rang 115= 
1 R 1932 Rang 134=A I R 1932 Rang 73. 

--S. 16—Intervention of proceedings 

—Ccurt satis6ed that charges lisentibling 
petitioner to decree absolute made out 
Motive prompting intervention is imma¬ 
terial 

137 I C 426=10 Rang 115= 
I R 1932 Rang 134=A I R 1932 Rang 73. 

-S. 16—Intervention — Proceedings 

—Failure to deal with Court with ut¬ 
most good faith—Decree nisi should be 
rescinded 

137 I C 426=10 Rang 115 = 
I R 1932 Rang 134=A I R 1932 Rang 73. 

S. 16 — Undefended proceedings — 

Evidence must be sifted with great parti 


DIVORCE ACT, S. 16 ' - i 

oularity 

137 1 C 426=10 Rang 115= 

I R 1932 Rang 134=A I R 1932 Rang73‘ 

-Ss. 16 and 17—Cruelty, adultery 

and desertion by husband*—Wife guilty of 

adultery subsequent to leaving husband’s 

house — Discretion of Court exercised 

and decree nisi passed on application of 

wife—Decree can be made absolute 

145 I C 829=6 R S 50 = 
A I R 1933 Sind 308 (FB). 

-S. 17 — Confirmation — Co-respon¬ 
dent must also be impleaded 

130 I C 402=32 P L R 252=12 Lah 266= 
I R 1931 Lah 274=A I R 1931 Lah 1 (SB). 


-S. 19 (3) and (4)—High Court has 

jurisdiction to try cases under Ss. 4 and 

5 Christian Marriage Act 

144 I C 906=55 All 185=6 R A 11 = 

A I R 1933 All 122. 

-S. 19 (3) —Judge has himself to 

satisfy regarding idiocy of person—Per., 

son found to be of intelligence of eight 

or nine years old child is not idiot 

144 I C 906=55 All 185=6 R A 11= 

A 1 R 1933 All 122. 

-S. 19 (3) and (4)—Burden of proof 

—Petitioner must prove invalidity of 
marriage 

144 I C 906=53 All 185=6 R A 11 = 

All R 1933 All 122 

-S. 19 (3) — Misrepresentation in¬ 
ducing consent to marry cannot upset 
marriage 

144 I C 906 = 55 All 185=6 R A 11 = 

A 1 R 1933 All 122. 


-S. 19—Application by J for nullity 

of his marriage with K —2 admitting 
that their marriage could not be consum¬ 
mated owing to her uncontrollable re¬ 
pugnance to sexual intercourse witheJ 
Sworn testimony of J only evidence, but 
accompanied by failure by K to attend 
in person and also her refusal to sub¬ 
mit to medical examination No cor¬ 
roboration held necessary and J held en¬ 
titled to decree 

130 I C 524 = 32 PL R 159= 
I 17 1 Q *%1 T.nK :%4(^=A I R 1931 Lah 245. 


-S. 22—Judicial separation Cruelty 

and not mere disagreement between hus¬ 
band and wife is sufficient ground for 
judicial separation—To constitute cruelty 
there must be danger or reasonable ap- 
pehensiou of danger to life, limb or 

health, bodily or mental 

139 1 C 618=9 OWN 447 = 

I R 1932 Oudh 376=A I R 1932 Oudh 231. 


-S. 22—Where husband earns by 

his personal exertion. Court will not 
give more than one-third of his income 
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allowed only where wife on 

marraiage has brought considerable pro- 

perfcy 132 i=;C 771 I R 1931 Oudh 323 = 
8 Oudh 851=A I R 1931 Oudh 365 

S, 34—Petition by husband for dis- 
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solution of marriage on ground of adul¬ 
tery claiming damages against adulterer 
—(Questions be to considered in awarding 
damages are what loss husband has sus¬ 
tained and whether or not such loss has 
been occasioned by action of adulterer— 
In determining these questions Court 
should h^ve regard to conduct of husband 
and how far he may by his own conduct 
have contributed to his wife's wrong¬ 
doing 

137 1 C 793=7 Luck 683 = 1 R 1932 Oudh 
269=9 OWN 362 = A 1 R 19320udh 182. 

-S. 34 — Damages are meant for 

compensating loss sustained by hus¬ 
band— Circumstances of married late and 
conduct of husband must be considered 

in determining loss. 

132 1 C 773 = 1 R 1932 Oudh 325=8 
OWN 168=A I R 1931 Oudh 259. 

•-S. 35—Costs—Wife’s suit dismissed 

—Wife having suflicient separate pro¬ 
perty—Costs are within discretion of 

Court 

130 1 C 


46=57 Cal 1350 = 1 R 1931 Cal 
374=A I R 1931 Cal 206. 

-S. 35—Costs—Suit occasioned by 

wife—Wife can be made to pay husband’s 

costs if she has monev to do so 

130 I C 246=57 Cal 1350 = 1 R 1931 Cal 

374 = A I R 1931 Cal 206 

-S. 35—Costs—Wife prosecuting suit 

for divorce—Trial Court making order 

for security against husband for wife s 

costs—Appellate Court is not bound by 

such order wlien making order as to costs 

in ^ 246=57 Cal 135o=I R 1931 Cal 

374 =A I R 1931 Cal 206. 

- s. 36— Husband's income Rs. 950 — 

Wife awarded Rs. 150 as alimony pen. 

donte lite for herself and her three 

oluldren , ».i , 0 .. 

145 1 C 845=1933 A L J 14=55 All 134 = 

^ AIR 1933 All 56 

-S. 36—l^etition by wife dismissed 

—Appeal by her—Appellate Court can 

continue order of alimoin' 

140 I C 503 = 33 P L R 1075=1 R 1933 

Lah 1=A ! R 1933 Lah 5. 

-S. 36—Appellate Court cannot ordi¬ 
narily increase alimony 

i40 I C 503=33 P L R 1075=1 R 1933 

Lah 1=A 1 R 1933 Lah 5. 

-S. 37—Power to order husband to I 


DIVORCE ACT, S. 37 

make payment by way of permanent ali- 
money is not exhausted by its exercise 
once but Court can make subsequent 
orders for enhanced amount 

133 I C 716 = 58 I R 350=54 Mad 774= 
I R 1931 P C 252=34 M L W 518=33 BLR 
1402=1931 A L J 808=35 C W N 1185= 

61 M L J 367=8 OWN 980= 

A I R 1931 P C 234 (P C). 

* 

-S. 37—Decree for judicial separation 

and order for payment of alimony—Ap¬ 
pellate Court can increase amount in ap¬ 
peal by husband without appeal by wife 

133 I C 716=58 I A 350=54 Mad 774= 
I R 1931 P C 252=34 M L W 518=33 BLR 
1402=1931 A L J 808=35 C W N 1185= 

61 M L J 367=80 W N 980 = 
A I R 1931 P C 234 (P C). 

-S. 37—Question regarding amount 

of alimony or maintenance Privy 

Council will not interfere 

133 I C 716 = 58 I A 350=54 Mad 774 — 

I R 1931 P C 252=34 M L W 

1402=1931 A L J 808=35 C W N 1185— 

61 M L J 367=8 OWN 980 = 
A I R 1931 P C 234 (P C). 

-s. 37— Wife innocent at divorce 

time is not disentitled to alimony by 

subsequent misconduct 

l«i 4 I c 380=1 R 1931 Sind 124 — 25 S LR 

458=A 1 R 1931 Sind 112. 

5 ^ 43 —Suit by husband for dissolu¬ 


tion of marriage and custody of child 
Senefitof child should be paramount con- 
sideration in deciding question of cus- 

*"*^137 I C 793=7 Luck 683=1 R 1932 Oudh 
269=9 OWN 362=A I R 19320udh 182. 

-^S. 44—Children of tender years 

Mother is entitled to custody 

145 1 C 845=1933 A L J 14 = 55 All 134= 

A I R 1933 All 56. 

■ ~Ss. 45 and 49^"Girl aged 19 is not ® 

minor within meaning of S. 49 
144 1 C 960=1933 A L J 168 = 55 All 243-- 
6 R A 20=A I R 1933 All 135 (2). 

S. 45—Suit for dissolution of mar¬ 


riage —Court should frame issues Issue 

for damages is necessarv , = r— 

143 I C 829=1 R 1933 Sind 156-- 
A 1 R 1933 Sind 134 (1) (S B). 

-Ss. 51 and 52 —Respondent if will¬ 
ing is competent witnesses to piove 

adultery ^ e-r i- i 

129 I C 576=1 R 193 1 Cal 224 = 57 Cal 

1159=A I R 1931 Cal (F B). 

-S. 55—Unsuccessful appeal by wife 


-Husband need not pay costa _ 

144 I C 804=60 Cal 3 18=37 CWN 249- 

6 R C 37=A I R 1933 Cal 388. 
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- S. 62 — Rales under R. 24 and 

Ch-30 A, R. 2.b—Indian (Non-domiciled 
Parties) Divorce Rules (1927) Rr. 11 and 
12 (2)—Answer of husband alleging 

adultery and asking for adulterer to be 
made party—Under R, 12 he should 
be made party and cause title amended— 
R. 11 does not disallow such party from 
filing answer 

135 I C 447 = 35 C W N 804=1 R 1932 Cal 
127=58 Cal 1384=A I R 1932 Cal 149. 

DIVORCE JURISDICTION (INDIAN AND 
COLONIAL, ACT(1926, 17 and 16 Geo 5, 
Ch. 40) 

•- -S. 1 —Adultery—Collusion or con¬ 

nivance—Absence of—Dissolution should 
be pronounced 

145 I C 974 = 6 RL 145 = 
AIR 1933 Lah 255. 
DOCUMENT _ 

-Construction of—General principle 


DOCUMENT 

stated—Document held to be one of hire 

and not of sale 

133 I C 159=1 R 1931 All 607= 

AIR 1931 All 759. 

-Construction—Words of one docu¬ 
ment should not be constructionu sed in 

of similar words in other documents 

142 I C 872=10 OWN 69 = 8 Luck 354 = 
I R 1933 Oudh 144=A IR 19330udh 182. 

”*~-Consbruction—Same word occurring 

in difl'erent places of document should 

be given same meaning 

142 1 C 872=10 OWN 69=8 Luck 354 = 
1 R 1933 Oudh 144=A 1 R 1933 Oudh 182- 

DOMICILE 

-Domicile of original British — 

Residence in India ever since 19 years— 
So long as there is animus revertendi to 
return to England there is no change in 
domicile 

135 I C 445=1 R 1932 Cal 125=58 Cal 

1332=A I R 1932 Cal 161. 
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